This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by  VjOOQIC 


MAQVA 


Google 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


I}f^ 


OFFICIAL    EDITION        O-^^//") 


KEPORTS  OF  CASES 

RRAKI)  AMI)   DBTiCltyiNBI)  IN  THK 

APPELLATE   DIVISION 


SUPREME    COURT 


OP  TH» 


STATE  OF  NKWT  YORK. 


JEHOME  B.  FISHER,    Rkpobtier. 


Volume  OLI. 
1913. 


J.  B.  LYON  COMPANY, 
Albant,  N.  Y. 


Digitized  by  VjOOQ IC 


Entered,  aooording  to  Act  of  CongresB,  in  the  year  nineteen  hundred  and  thirteen, 

Bt  MITCHELL  MAY,  Sborbtart  or  thb  State  or  Nkw  York, 

In  trust  for  the  benefit  of  the  People  of  the  aald  State,  in  the  office  of  the  Librarian  of  Oongrefls 

at  Washington,  D.  C. 


FEB  21  Ui. 


J.  B.  LTON  COMPANY, 

PRIMTBB8,  BIACrTROTTPBRS  AND  BINDERS, 

LTON  BLOCK,  ALBANY,  N.  T. 


Digitized  by  VjOOQIC 


HustijCjes 


OF 


Tub    Appellate   Division   op"  the  Supreme  Court, 


First  Department, 

HOH.  GEORGE  L.  INGRAHAM,  P.  J. 

"  CHESTER  B.  MoLAUGHLIN. 

"  FRANK  C.  LAUGHLIN. 

"  JOHN  PROCTOR  CLARKK 

"  FRANCIS  M.  SCOTT. 

"  NATHAN  L.  MILLER. 

"  VICTOR  J.  DOWLINO. 

Second  Department, 

HoH.  ALMET  F.  JENKS,  P.  J. 

"  MICHAEL  H.  HIRSCHBERG. 

"  JOSEPH  A.  BURR. 

"  EDWARD  B.  THOMAS. 

"  WILLIAM  J.  CARR. 

"  JOHN  WOODWARD.* 

"  ADELBERT  P.  RICH.* 

Third  Departments 

Hon.  WALTER  LLOYD  SMITH,  P.  J. 
"    JOHN  M.  KELLOGG. 
«    JAMES  W.  HOUGHTON. 
"    JAMES  A.  BETTS. 
"    GEORGE  P.  LYON. 

Fou/rth  DepartnMnt. 

HoH.  PETER  B.  MoLENNAN,  P.  J. 
"    ALFRED  SPRING. 
"    FREDERICK  W.  KRUSK 
"    JAMES  A.  ROBSON. 
"    NATHANIEL  FOOTE. 


*  Deilgnated  by  the  QoTernor,  to  alt  temporarily. 


Digitized  by  VjOOQ IC 


Every  tenth  volume  of  Hun's  Reports  from  vol.  20  to 
vol.  90,  and  every  tenth  volume  of  Appellate  Division 
Reports  from  vol.  10  to  vol.  70  contains  a  Table  of  the 
Causes,  published  in  Hun's  Reports,  which  have  been 
passed  upon  by  the  Court  of  Appeals. 

Volume  100  App.  Div.  contains  a  table  collecting  all 
the  causes  published  in  the  Appellate  Division  Reports 
passed  upon  prior  to  the  issue  of  that  volume. 

The  tables  published  in  vol.  108  and  every  tenth  volume 
from  vol.  no  contain  causes  passed  upon  from  the  issue 
of  vol.  100  to  June  11,  191 2. 

JEROME  B.  FISHER, 

Reporter, 


Digitized  by  VjOOQIC 


CAUSES  in  which  the  decisions  contained  in  the  Appellate 
Division  Reports  have  been  passed  upon  by  the  Court  of 
Appeals. 

Admiral  Realty  Co.  v.  City  op  New  York 161  App.  Div.  888 

Judgment  affirmed:  206 iV.  F.  110. 

Akin  v.  Lke 145  App.  Div.  950 

Jitdgment  ref>er8ed  and  new  trial  granted :  206  iV.  F.  20. 

Bbrqbr  Mfg.  Co.  «.  City  of  New  York 140  App.  Div.  910 

Judgm,ent  affirmed:  206  iV.  F.  24 

BUCHHOLZ-HiLL  TRANSPORTATION  CO.  V.  BAXTER. 142  App.  Div.     25 

Judgment  affirmed:  206  N,  F.  178. 

City  of  New  York  v.  Chase,  Talbot  &  Co 148  App.  Div.  284 

Order  of  Appellate  Mcision  reversed  and  that  of  the  Special   Term 
reinstated:  206  N,  F.  1. 

Continental  Securities  Co.  t>.  Belmont 160  App.  Div.  298 

Order  affirmed:  206  N,  F.  7. 
HARDr.  MiNOLE 141  App.  Div.  170 

Judgment  affirmed:  2m  N,  F.  179. 
Hopper  tJ.  Willcox 151  App.  Div.  113 

Judgment  affirmed:  206. iV;  F.  110. 

Intbrnational  Text  Book  Co.  «.  Connelly 140  App.  Div.  939 

Judgment  affirmed :  206  N.  Y.  188. 

Khrkbr  v.  Levy 140  App.  Div.  428 

Order  affirmed  and  judgment  absolute  rendered  against  the  appellant 

on  me  stipulation:  206  If.  F.  109. 

Matter  of  Beroborf 149  App.  Div.  629 

Order  affirmed:  206  N.  F.  809. 

Matter  of  McCormick 148  App.  Div.  936 

Order  reversed:  206  i\r.  F  100. 
Matter  of  Peck 150  App.  Div.  u22 

Order  of  Appellate  Divison  reversed  and  decree  of  Special  Term  modified 

and  as  modified  affirmed :  206  K  F.  55. 

Mattbr  OF  Turner 149  App.  Div.  946 

Order  reversed:  206  N.  F.  98. 

Mortimer  t?.  Otto 142  App.  Div.  184 

Order  affirmed  and  judgment  absolute  ordered  against  appellant  on  the 

stipulation:  2C6  N,  F.  89. 

NooNANt?.  Luther 142  App.  Div.  922 

Judgment  reversed  and  new  trial  ordered :  206  JV.  F.  105. 

Oakbs  Mfg.  Co.  v.  City  op  New  York 141  App.  Div.  130 

Judgment  affirmed:  206  N.  F.  221. 

Peoplb  v.  Sheffield  Parms-Slawson  Decker  Co.  . .  149  App.  Div.  923 
Judgment  of  conviction  affirmed :  206  N,  Y.  79. 

V 


Digitized  by  VjOOQIC 


vi    CAUSES  PASSED  UPON  BY  COURT  OF  APPEALS. 

Pbople  kx  rel.  Hotchkiss  v.  Smith 152  App.  Div.  514 

Order  modified,  and  as  modified  affirmed :  206  N.  ¥.  281. 

Pboplb  bx  rel.  Hubert  v.  Kaiser 150  App.  Div.  541 

Order  affirmed :  206  N.  Y.  46. 

People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R  Co.  v.  Priest.  150  App.  Div.    19 
Order  affirmed:  206  N.  Y.  274 

People  ex  rel.  N.  Y.  C.  &  H.  R  R.  R.  Co.  v.  Wood- 
bury  150  App.  Div.  894 

Older  affirmed :  206  N.  Y  804. 

People  ex  rel.  Olix  v,  Henxessy 150  App.  Div.  190 

Order  reversed  and  proceeding  remitted  to  Appellate  Division  to  hear 
and  determine :  206  N.  Y  83. 

People  ex  rel.  Staples  v,  Sohmer 150  App.  Div.     8 

Order  affirmed :  206  N.  Y  39. 

People  ex  rel.  Woodruff  u.  Britt 152  App.  Div.  913 

Order  modified  in  accordance  with  opinion  in  People  ex  rel.  Hotchkiss 
v.  Smith  (206  N.  Y.  281) :  206  K  F.  246. 

Public  Service  Com.  v.  Westchester  Street  R  R 

Co. 151  App.  Div.  914 

Order  affirmed:  206  N,  F.  209. 

RYONt?.  WiLLCOX 151  App.  Div.  890 

Judgment  affirmed :  206  N.  Y.  110. 

Wardi?.  International  R  Co 140  App.  Div.  988 

Judgment  reversed  and  new  trial  granted :  206  N.  Y  83. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of 
Appeals  in  many  cases  decides  an  appeal  upon  other  grounds  than  those 
stated  in  the  opinion  of  the  court  below. 

The  afOnnance  or  reversal  of  the  judgment  of  the  Appellate  Division 
does  not  necessarily  show  that  the  Court  of  Appeals  concurred  in  or  dis- 
sented from  the  statements  contained  in  the  opinion  of  the  Supreme 
Court.    (Rogers  v.  Decker,  131  N.  Y.  490.)  — Rep. 


Digitized  by  VjOOQIC 


A   TABLE 


OFTHI 


NAMES  OF  THE  CASES  REPORTED 


IN  THIS  VOLUME. 


A.  PAGB. 

Abraham,  Matter  of. 441 

Acker  v.  Ketchum 897 

Acme  Engineering  &  Construc- 
tion Co.,  G'Leary  v 947 

Aoome,  Washburn  v 948 

Adelson,  Matter  of  (In  re  Hawke).  929 
Adirondack  Trust  Co.  v.  Kier- 

nan 909 

Adirondack  Trust  Co.  v.  Shar- 
key.  909 

Adler,  Burada  v 980 

Adler  v.  People's  Bajik  at  Pinck- 

ard 941 

Adlin  V.  Excelsior  Brick  Co.  of 

Haverstraw 892 

Admiral  Kealty  Co.  v.  City  of 

New  York 883,  888 

Aero  Corporation,  Ltd.,  Wright 

Co.  V 938 

Ainsworth  v.  New  York  Central 

&H.  R.R.R.CO 382 

Aitken,  Rupp  v 947 

Alexander,  Wright  &  Alexander 

Co.  V 896 

Allcutt,  McMasters  v 559 

Allen  V.  City  of  Oneida 948 

Allen,  Dwelle  V 717 

Allen  v.  Johns 912 

Allen,  Lake  Shore  &  Michigan 

Southern  R  Co.  v 901 

AUenv.  Smith 920 

American  Agricultural  Chemical 

Co.,  City  of  Rochester  v 900 

American  Bonding  Co.  of  Balti- 
more, Menczer  v 939 

American  &   British   Mfg.  Co., 
Matter  of  PoweU  v 934 


PAOB. 

American  Gas  &  Electric  Co., 

Doherty  v 697,  942 

American  Ice  Co.,  Burhans  v 945 

American  Locomotive  Co.,  San- 

tacapitev 912,  914 

American  Pipe  &  Construction 

Co.,  Gring  v. 910 

American  Sugar  Refining  Co., 

Rodzborski  v 395 

Anderson  y.  National  Casualty 

Co 489 

Anderson,  Welts  v 897,  901 

Anglo-South   American    Bank, 

Ltd.,  V.  National  City  Bank  of 

N.  Y 940 

Angola,  Village  of,  v.  Lake  Shore 

&;  Michigan  Southern  R.  Co. . .  896 
Araho  Construction  Co.,  Savo  v.  894 

Argotsinger,  Matter  of ._  911 

Arnett  v.  State  Mutual  Life  Ins. 

Society 896 

Ashokan  Reservoir  &  Northern 

Aqueduct  (In  re  City  of  New 

York) 913 

Astor  Mortgage  Co.  v.   Milton 

Construction  Co 557 

Atkins,  Matter  of 919 

Atkins,  Matter  of  Tamney  v 309 

Atlantic  Terra  Cotta  Co.,  Bond 

V 938 

Autographic  Register  Co.,  Sells 

V 935,  943 

Automobile  Coaching  Co.,  Gins- 
berg v 627 

Avenue  "  C  "  (In  re  City  of  New 

York) 83 

Avrutis,  Matter  of 937 

vii 

Digitized  by  VjOOQIC 


vm 


TABLE  OF  CASES  REPORTED. 


i3.  PAGE. 

Backus,  Matter  of 813 

Badin,  Matter  of d43 

Bailey  v.  Buffalo  Loan,  Trust  & 

Safe  Deposit  Co 166,  902 

Bailey  V.  State  of  New  York.  909,  912 

Bainbridge,  Fox  v 510 

Baker,  Caldwell  v 883 

Baker,  People  ex  rel.  Mann  v. . .  892 

920 

Balbadi,  Weber  V 894 

Balcerek  v.  New  York  Central  & 

H.  R  R.  R.  Co 895 

Baldwin  Gens  v 899 

Baldwin,  Hyde  v 885,  919 

Ball  V.  Benet 942 

Ball,  Caulfield  v 923 

Ball  V.  Wood 917 

Ballou,  SchoeUkopf  v 895 

Bankers    Loan    &    Investment 

Co.,  Taylor  v 937 

Bankers  Trust  Co.  v.  Dietz  Co..  939 

Bannon,  Cannon  v. 693 

Barley,  Ticbnor  Brothers,  Inc. , v.  888 

Barnard,  Matter  of 580 

Barquinero  v.  Ferguson 888 

Barrick  Pub.  Co.,  Preston  v 935 

Barrie,  Princeton  Construction 

Co.  V 936 

Barron  v.  United  Traction  Co. .  909 
Bartels  Brewing  Co.,  Boland  v. .  900 

Bartlettv.  Stewart 936 

Barton,  Lawyer  v 910 

Bassett,  Seixas  v 936 

Bauchens,  Home  Trust  Co.  v. . .  416 

Bauer,  Nahe  v.  (No.  1) 922 

Bauer,  Matter  of,  v.  Yawger 914 

Beakes  Dairy  Co.,  Cohen  v 940 

Bean,  Cohen  v 940 

Beckerman    Construction    Co., 

Matter  of  Keshin,  Blitstein  & 

Co.  V 924 

Belden  v.  Coleman 920 

Belits  V.  Bd.  of  Education  of  City 

of  New  York 932 

Bell  V.  Golding 945 

Bell,  Virgil  V 948 

Bellman  &  Sanford  v.  Thacher.  387 

Bello  V.  Willey 905 

Bellows  V.  Cole 900 

Bender,  I^itz  v 926 

Benet,  Ball  v 942 


Benjamin  v.  Brownstein 936 

Benn  v.  Greenburg 884,  919 

Bensel,  Matter  of  (Catskill  Aque- 
duct, Sec.  No.  13) 451 

Bent,  People  v 784 

Berger,  Harris  v 941 

Berkovitz,  Titcomb  v 890 

Bermuda-Atlantic       Steamship 

Co.,  Meyer  V 936 

Bestv.  Killip 887 

Better,    People  ex   i-el.,  v.    Mc- 
Laughlin   916 

Bettman- Johnson  Co.,  Lehmaier 

V 987 

Beyer,  Matter  of 937 

Biggar,  Hendrick  v 522 

Billings  V.  Shaw 888 

Binghamton  Trust  Co.    (In   re 
Supt.  of  Banks  of  State  of  New 

York) 946 

Bink,  People  V 271 

Bird  V.  New   York,   Ontario  & 

Western  RR  Co 884 

Bishop  v.  Kingston  Gas  &  Elec- 
tric Co 945 

Blackman,  Matter  of,  v.  Leizer- 

kowitz 917 

Blaw  Collapsible  Steel  Center- 
ing Co.  V.  Rice 941 

Block  V.  Block 896 

Blockv.  Brown 902 

Blomberg,  People  v 942 

Bloodgood  V.  Lewis 941 

Blum,  City  of  New  York  v 928 

Board  of  Education  of  City  of 

New  York,  Belits  v 982 

Board  of  Education  of  City  of 

New  York,  Sauerbrunn  v 936 

Board  of  Water  Supply,  City  of 
New   York,   Matter  of  (In  re 

Ulster  Co.) 947 

Boasberg  v.  Bond 897 

Boland  v.  Bartels  Brewing  Co. . .  900 
Bond  V.  Atlantic  Terra  Cotta  Co.  938 

Bond,  Boasberg  v 897 

Boreas  Realty   Co.,   Murray    & 

Hill  Co.  V 935 

Boston  &  Maine  R   R,  Durfee 

I     V 945 

I  Boston    &    Maine    R.    R,   Fitz- 
I     Patrick  v 910,  913 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


IX 


PAoa. 

Bowerman,  Matter  of 896 

Boyle  V.  Bush  Terminal  R.  R. 

Ck> 561 

Boyle,  Matter  of 568 

Bracken-McAveney  Co.,  Rheims 

V 14 

Brackett  v.  Seavey 945 

Bradyv.  Spellman 887 

Bragaw  v.  Stemmler 918 

Braker   v.   New  York   Finance 

Co 934 

Brank,  People  v 935 

Breadner  v.  Lazarowitz 945 

Brenen  v.  McCollum 892 

Brewer,  Palmer  v 892 

Bridge  Operating  Co.,  People  ex 
reL,  V.  Public  Service  Com., 

First  District 938 

Brigga  v.  State  of  New  York 945 

British  Aluminum  Co.  v.  United 
States  Mc Adamite  Metal  Co. .  934 

Britt,  Schieflfelin  V 935 

Broadbent  v.  New  York  Even- 
ing Journal  Pub.  Co 884 

Broadbooks,      Matter      of,      v. 

Genno 899 

Brooklyn  CityR.  R  Co.,  Brook- 
lyn Heights  R.  R  Co.  v 465 

Brooklyn  Heights  R  R  Co.  v. 

Brooklyn  City  R  R  Co 465 

Brooklyn    Heights   R.   R.    Co., 

Denton  v 891 

Brooklyn   Heights    R.   R    Co., 

Harveyv 893 

Brooklyn    Heights   R   R.    Co., 

Schaeferv 927 

Brooklyn   Heights    R    R.    Co. 

V.  St-eers 888 

Brooklyn    Heights   R   R    Co., 

Terhune  v  927 

Brooklyn,    Queens    County    & 
Suburban   R    R    Co.,    Ryer- 

aon  V 886 

Brooklyn  Savings   Bank,   Mat- 
thews V 527 

BrooklynUnionPub.  Co.,  Leev.  924 

Broome,  Hotchkiss  v 910 

BroBnan  v.  City  of  New  York. . .  938 

BrovreT  v.  Byrne 543 

Brown,  Block  v 902 

Brown  v.  Cochran 920 


PAOK. 

Brown  v.  Delaware  &  Hudson 

Co 909 

Brown  v.  Matthews 945 

Brown,  People  v 940 

Brown,  SUverstein  v 934 

Brown  Brothers  Moulding  Co., 

Jaoobson  V 910 

Brown  Paint  Co.  v.  Penfleld 927 

Brownstein,  Benjamin  v 936 

Bucoola,  People  v. 942 

Bucher  v.  Eaton 342 

Buckley  v.  Hudson  Valley  R  Co.  909 
Buckley  Newhall  Co.,  Murphy  v.  520 

Buffalo,  City  of,  Howard  v 198 

Buffalo,  City  of,  Weston  v 902 

Buffalo  Cold  Storage  Co.,  Smidt 

v 901 

Buffalo  Electro-Plating  Co.  v. 

Day 237 

Buffalo    Loan,    Trust    &  Safe 

Deposit  Co.,  BaUey  v 166,  902 

Buffalo,  Lockport  &  Rochester 

R.  Co.,  Clute  v. 949 

Buffalo,  Lockport  &  Rochester 

R.  Co.,  Collins  v 898 

Buffalo,  Lockport  &  Rochester 

R  Co.,  Potter  v 897 

Buffalo  &  WilliamsviUe  Electric 

R  Co.,  Kunz  V 895 

Buick  Motor  Co.,  Pangburn  v. . .  756 
Building  &;  Engineering  Co.  v. 

Northern  Bank  of  New  York.  942 

Bull,  Gutierrez  v 940 

Buradav.  Adler 980 

Burdick  v.  Post  Agency 898 

Burger,  Fuller  v 945 

Burhans  v.  American  Ice  Co 945 

Burnett  Printing  Co.  v.  Harris..  898 

Burns  v.  Culp 887 

Burnside,  Cooley  v 921 

Burt,  Van  Alstine  v 81,  892 

Burton,  Hewletts  Land  &  Imp. 

Co.  V 893 

Bush  Terminal  R.  R  Co.,  Boyle 

V 551 

Bushnell,  Matter  of 913 

Butler,  Sutton  v 894 

Buttner,  Low  v 705 

Byrne,  Brower  v 543 

Bjrrne,  Gillespie  v 703 

Byrnes  v.  Byrnes. 942 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  EEPORTED. 


O.  PAGB. 

Caldwell  v.  Baker 883 

Callahan  v.  Matus 920 

Callahan,  People  V 666 

Callery  v.  Sugraines 943 

Campbell,  Polakoff  v 895 

Campbell,    People    ex  rel.,    v. 

Kraft 914 

Canfleld  v.  Stewart 740 

Cannon  v.  Bannon 693 

Carborundum  Co.,  Mizak  v 899 

Carnegie  Safe  Deiwsit  Co.,  Mat- 

terof 929 

Carnegie  Trust  Co.,  Matter  of  (In 

re  Supt.  of  Banks) 608 

Carnegie  Trust  Co.  v.  May  ham.  941 
Camett  v.  Franklin  Mfg.  Co. . . .  898 

Carpenter  Co.  v.  Ellsworth 532 

Carrv.  Kimball 928 

Carrv.  Peck 945 

Carroll  v.  State  of  New  York- ...  912 
Cascade   Hotel  Co.    v.  Orleans 

Real  Estate  Co 939 

Caseyv.Wollf 896 

Catskill  Aqueduct,  Sec.  No.  13 

(In  re  Bensel) 451 

Caulfield  v.  BalL 923 

Cavanaugh,  Pain  ton  v 872 

Central  Dredging  Co.,  Cooney 

V. 345 

Central  R.  R.  Co.  of  New  Jersey, 

Gullicksem  v 921 

Central  Trust  Co.  v.  Manhattan 

Trust  Co 629 

Champlain  &  Sanford  R  R.  Co. 

V.  Ostrander 752 

Chappell,  Matter  of 774 

Charles  v.  Leonard 885 

Chasm  Power  Co.,  McCann  v. . .  304 
Chauncey  St.,  etc.  (In  re  City  of 

New  York) 891 

Cheney  V.  Cornell 899 

Chojnacki       v.      Interborough 

Rapid  Transit  Co.  (2 cases)...  935 
Christiansen    v.     International 

Paper  Co 909 

Chut^  V.  Talmage 935 

City  of  Buffalo,  Howard  v 198 

City  of  Buffalo,  Weston  v 902 

City  of  Elmira  v.  Johnson 728 

City  of  Elmira,  Robinson  v 947 


City   of    New    York,    Admiral 

Realty  Co.  v 883,  888 

City  of  New  York  v.  Blum 923 

City  of  New  York,  Brosnan  v. . .  938 
City  of  New  York,  CoUins  v. . . . .  618 
City  of  New  York,  Gegenheimer 

V 893 

City  of  New  York   v.    Harlem 

River  &  Portchester  R.  R.  Co..  659 
City    of   New   York,     Hudson 

River  Telephone  Co.  v 942 

City  of  New  York,  Hunter  v 80 

City  of  New  York,  Imke  v 889 

City  of  New  York  v.  Interstate 

Paving  Co 714 

City  of  New  York,  Johnson  v..  886 

City  of  New  York,  Leahy  v 937 

City  of  New    York,   Matter  of 

(Ashokan  Reservoir  &  North- 
ern Aqueduct) 918 

City  of   New  York,  Matter   of 

(Avenue  "C") 83 

City  of  New   York,  Matter  of 

(Chauncey  St.,  etc.) 891 

City  of   New  York,   Matter  of 

(Eleventh  Ave.) 926 

City    of  New  York,   Matter  of 

(Old  Stone  Road,  School  Site).  917 
City  of   New  York,    Matter  of* 

(ReiUy) 937 

City  of   New  York,   Matter   of 

Van  Kleeck  v 749 

City  of    New  York,   Matter  of 

(Vernon  Ave.,  etc.) 889 

City  of   New  York,  Matter   of 

(West  163d  St.) 726 

City  of  New  York,  McSweeney  v.  936 
City  of  New  York,   Mechanics^ 

Bank,  Brooklyn,  v 87 

City  of  New  York,  Packard  Co. 

V 941 

City  of  New  York,  Robb  v 621 

City  of  New  York,  Rosenblatt  v.  987 
City  of  New  York,  Sayer  v. .  894,  920 
City  of  New  York  v.  Wilkinson 

Brothers  &  Co 660 

City  of  New  York,  Bd.  of  Educsr 

tion  of,  Belits  v 932 

City  of  New  York,  Bd.  of  Educa- 
tion of,  Sauerbrunn  v. 936 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


XI 


PAGB. 

City  of  New  York,  Bd.  of  Water 
Supply  of,   Matter  of  (In  re 

Ulster  Co.) 947 

City  of  New  York,  Commissioner 
of  Public  Charities  of  (Com- 
pl^nt  of  Walflh),  v.  Coyle. ...  890 
City  of  New  York,  Commissioner 

ofPublic  Charities  of,  V.Walsh.  923 
City  of  New  York,  Department 

of  Health,  Winter  v 104 

City  of  Oneida,  Allen  v 943 

City  of  Rochester  v.  American 

Agricultoral  Chemical  Ck> 900 

City  of  Rochester  v.  Gutberlett.  900 
City  of  Schenectady,  Frank  v. .  910 
City  &  Suburban  Homes  Co., 

Donnelly 936 

City  of  Utica,  Hooks  v 898,  949 

Clancy  v.  Prescott 923 

Clark,  Parnham  v 917 

Clark   V.    New    York   Military 

Academy  Realty  Co 426 

Clarke  V.  North- 837 

Clinton  v.  KruU 895 

Clinton,  Village  of,  Mara  v 897 

Clowe  V.  Seavey 912 

Clute   V.  Buffalo,    Lockport   & 

Rochester  R  Co 949 

Cochran,  Brown  v 920 

Cochrane,  People  v 900 

Cockerill,  Mutual  Life  Ins.  Co.  v.  936 

Cocks,  Mulligan  v 936 

Cohen  v.  Beakes  Dairy  Co 940 

Cohen  v.  Bean 940 

Cohen   t.  Morris    European  & 
American  Express  Ck).,  Ltd. . .  672 

Cohen,  Sotsky  v 921,  927 

Colchester,     Town     of.     Town    • 
Board     &     Town      Superin- 
tendent    of      Highways     of, 

Matterof 946 

Coldwell-WilooxCo.,  Hladikv..  925 

Cole,  Bellowsv 909 

Cole  V.  Kunkely 893,  919 

Coleman,  Belden  V 920 

Coleman,  Rudiger  v 890,  918 

Collier  v.  Weidlich 890 

Collier    v.     Weidlich    (Appeals 

N08.2&3) 923 

Collins  T.  Buffalo,  Lockport  & 
Rochester  R.  Co 898 


PAGB. 

Collins  V.  City  of  New  York 618 

Collivet  V.  Greenhaut 940 

Columbia  DistUlmg  Co.  v.Rech.  128 
Commissioner  of  Public  Char- 
ities  of   City   of    New   York 

(Plunkett)  V.  Walsh 923 

Commissioner  of  Public  Char- 
ities of   City  of  New    York 

(Walsh)  V.  Coyle 890 

Coney  Island  &  Brooklyn  R.  R. 

Co.,  Dieckmann  ▼. 923 

Conger,  Tanner  v 912,  914 

Conlan  v.  Faillaoe 885 

Council,  People  V 943 

Conway      v.      Fitzpatrick      & 

Coombes,  Lie 937 

Cook,Withv 940 

Cooley  V.  Burnside 921 

Coonv.  MOler. 631 

Coonan  v.     Hamburg- American 

Packet  Co 891 

Cooney  v.  Central  Dredging  Co.  345 

Cooper,  Sprintz  v.    (2  cases) 918 

925 
Cooper's  Glue  Factory,  Mitchell 

V 888 

Corbett  v.  New  York  Central  & 

H.  R  R.R  Co 159 

Cornell,  Cheney  v 899 

Cortlandt,  Town  of,  Matter  of 
Board  of  Education  of  Union 

Free  School 892 

Cottrell,     People    ex     rel.,     v. 

Waldo 889 

Coughlin,  White  V 908 

County  of  Oneida,    Matter    of 

Clerk  of 950 

County  of  Otsego,  Matterof  Jus- 
tice in 913 

Cowles  V.  State  of  New  York.. . .  909 

Cox,  Dock  &  MiU  Co.  V 949 

Coykendall  v.  Harrison 909,  912 

Coyle,  Conmiissioner  of  Public 
Charities  of  City  of  New  York 

(Complaint  of  Walsh)  v. 890 

Craig,  Smith  V 648 

Crandall,  Lake  Shore  &  Michi- 
gan Southern  R.  Co.  v 901 

Cropeey,  People  ex  rel.  Hensle  v.  889 
Cropsey,  People  ex  rel.  Kerrigan 
V 894 

Digitized  by  VjOOQIC 


zu 


TABLE  OF  CASES  REPORTED. 


PAQB. 

Cropsey,  People  ex  rel.  Morf  v. .  924 
Grossman   v.   New   York   Tele- 
phone Co 898 

Crosstown  St.  R.  Co.,  Hengel  v.  897 

902 
Crosstown  St,  R.  Co.,  Ormond  v.  895 

Crystal  &  Son,  Sadan  v 950 

Ciillen,  First  National  Bank  of 

Fulton  V 902 

Calp,  Bums  v 887 

Culp  &  McCauley,  Macaulay  v. .  926 

Culver,  Grayv 902 

Cummingv.  Middletown,  Union- 
viUe  &  Water  Gap  R.  R.  Co. . .  925 

Cunningham,  Matter  of 940 

Curran   v.  Lake  Champlain  & 

Moriah  R  R.  Co 912 

Curtis  V.  Reuekert 894 

D. 

Dann  v.  Palmer 151,  902 

Darlington  v.  Pierce  Co 941 

Daucher  v.  International  R  Co.  895 
Davey  Tree   Expert   Co.,  Har- 
rington V 946 

Davidson  v.  Equitable  Life  As- 
surance Society 937 

Davidson  v.  Osborne 747 

Day,  Buffalo  Electro-Plating  Co. 

V 237 

De  Loynes,  Lessler  v 919 

Delaware  &  Hudson  Co.,  Brown 

V 909 

Delaware  &  Hudson  Co.,  Mur- 
phy V 351 

Delehanty  v.  Dunne 695 

Denton  v.  Brooklyn  Heights  R 

R.  Co 891 

Department  of  Health,  City  of 

New  York,  Winter  v 104 

Devoy,  Matter  of  Donnelly  v.  . .  893 
Dickerson  v.  Mashek  Engineer- 
ing Co 935 

Dickey,  People  ex  rel.  Janes  v. .  941 
Dickey,  Referee,  Matter  of  Ap- 
pointment of 888 

Dieckmann  v.  Coney  Island  & 

Brooklyn  R.  R.  Co 923 

Dietz  Co.,  Bankers  Trust  Co.  v..  039 

Dock  &  Mill  Co.  V.  Cox 949 

Dodge,  O^Reilly  v 888 


PAGE. 

Doherty   v.    American    Qaa    & 

ElectricCo 697,  942 

Dolan,  Loucks  v 946 

Donnell   v.    City   &   Suburban 

Homes  Co. 936 

Donnelly,  Kopp  v. 984 

Donnelly,  Matter  of,  v.  Devoy. .  893 
Donohue  v.  Lawyers'  Advertis- 
ing Co 938,  934 

Dooley,  Grogan  v 910 

Dopp  V.  General  Electric  Co 909 

912 

Dow,  Jones  v. 922 

Drake,  Matterof 168 

Dreeland,  Matter  of  Farley  v. . .  456 
DriscoU  V.  Hajnburg-American 

Line 985 

Dunn  V.  Dunn 800 

Dunne,  Delehanty  v 695 

Dunphy,  People  v 941 

Durant,  McManus  v 663 

Durfee  v.  Boston  &  Maine  Rail- 
road  946 

Duryea,  Prear  v 687 

Dwelle  V.  Allen 717 

Dyer  v.  Radermacher 917 

E. 

Eagan  v.  Smyth 899 

Eagle  Ins.  Co.,  Hall  v 815 

East     Buffalo     Brewing     Co., 

Zobrest  v 895 

East  Syracuse,  Village  of,  Hul- 

bertv 899 

East  Syracuse,  Village  of,  Oot  v.  896 
Eastern     Concrete     Steel   Co., 

Thomas  V 949 

Easton    v.     New    York     State 

National  Bank,  Albany 912 

Eaton,  Bucher  v 342 

Eisler,  Lazarus  v. 918 

Electric  R.  R,  Advertising  Co. 

V.  New  Yoipk  State  RaUways. .  896 
Eleventh    Ave.   (In  re    City  of 

New  York) 925 

Elliott,  Matter  of 919 

Ells  v.  Shappee 910 

Ellsworth,  Carpenter  Co.  v 532 

Elmer  v.  Ufford 912 

Elmira,  City  of,  v.  Johnson 728 

Elmira,  City  of,  Robinson  v 947 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


xui 


PAQC. 

Emmet  v.  Runyon 888 

Empire    State    Surety   Co.    v. 

Patterson 701 

Enches  v.    Glens  Fails   Gas   & 

Electric  Light  CJo 883 

Engert,  Potter  v 897 

Equitable  Life  Assurance  Society, 

Davidson  v 937 

Erdle,  Kendall  v 949 

Erie  R  R.  Co.,  GiU  V 131 

Erie  R  R.  Co.,  Matter  of  (In  re 

Town  of  Hinsdale) 900 

Erie  R  R.  Co.,  Petur  v 578 

Erie  R  R.  Co.,  Wilkie  v 940 

Ertheiler,  Mayer  y 942 

Everett,  Willis  v 887,  920 

Bwell  V.  Southard 891 

Ewen  V.  Thompson-Starrett  Co.  923 
Excelsior    Brick  Co.  of   Haver- 
straw,  Adlin  V 892 

P. 

Paillace,  Conlan  v 885 

Fallert  Brewing  Co.,  Ltd.,  Mat- 

terof 890 

Farjeon  v.  Indian  Territory  111. 

Oil  Co 935 

Farley,  Matter  of,  v.  Dreeland. .  456 
Farley,  Matter  of  (Hogan  Certifi- 
cate)  291 

Farley,  Matter  of  (Pelliccio  Cer- 
tificate)   917 

Farmers'    Fire    Ins.    Assn.    of 
Towns    of     Greenville,     etc., 

Thayerv 948 

Famham  v.  Clark. 917 

Farone  v.  Mendelsohn 913 

Farone,  Payette  v. 913 

Farrar  v.  Kingsley 949 

Feldblum    v.    Laurelton    Land 

Co 24 

Felix  V.  Josephthal 935 

Fenn,  Matter  of 797 

Fennelly,  Matter  of 897 

Fergoson,  Barquinero  t 888 

Ferguson  v.  Oliver 910 

Ferris  v.  Seymour. 921 

Field,  Matter  of 931 

Fifth  Avenue  Coach  Co.,  Pier- 
point  v 40,  918 

Finkler,  Partenf elder  v 918 


PAOB. 

Finlay  v.  Kane 941 

Finucan,  People  v 92,  894 

First  National  Bank  of  Albany, 

Smith  V 317 

First  National  Bank  of  City  of 

Brooklyn  v.  Jenkins 893 

First  National  Bank  of  Pulton 

v.  CuUen 902 

Pish,  Kent  v 279 

Pishkill  Electric  R.  Co.,  Mayen 

V 922 

Piske  &  Co. ,  Germania  Life  Ins. 

Co.  V 934 

Pitzell,  People  ex  reL  Mann  v. . .  903 
Fitzgerald      v.       Interborough 

Rapid  Transit  Co 922 

Fitzgerald,  Marocchi  v 899 

Fitzgerald,  Maschetto  v 899 

Fitzpatrick  v.  Boston  &  Maine 

R.  R 910,  918 

Fitzpatrick  v.  Sims 940 

Fitzpatrick   &   Coombes,    Inc., 

Conway  V 937 

Flaherty  v.  Onward  Construc- 
tion Co 924 

Flick  V.  Wyoming  Valley  Trust 

Co 937 

Floyd,  Madison  Trust  Co.  v 722 

Fobes,  People  ex  rel.  Gaffey  v. .  245 

I^ogarty  v.  Fogarty 940 

Foley  V.  Solvay  Process  Co.   ...  902 

Foote,  Sealy  v 935 

Forbes,  La  Page  v 795 

Foster  v.  Schneider 893 

Foster  v.  Wait 933 

Fox  v.  Bainbridge 510 

Fox,  Neu  V 17 

Frank  v.  City  of  Schenectady. .  910 
Franklin,  General  Accident,  Fire 

&  Life  Assurance  Corp.  v 938 

Franklin  Mfg.  Co.,  Carnett  v...  898 

Franzese  v.  Simonetti 891 

Frazee,  Simon  v 936 

Frazer,  Ripley  v 896 

Prazier,  Loucks  v 946 

Frear  v.  Duryea 687 

Freedman,  Matter  of 937 

Freeman  v.  United  States  Talc 

Co 732 

Fuller  V.  Burger 946 

Fulton  V.  Krull 142 

Digitized  by  VjOOQIC 


XIV 


TABLE  OF  CASES  REPORTED. 


tr.  PAGB. 

Gaflfey,  People  ex  rel.,  v.  Fobes. .  245 
Ga^liardi  v.  Gk)dwin  Construo- 

tion  Co 691 

Galinger,  Reiner  v 711 

Gallin,  Klein  V 883 

Gangi,  People  v 936 

Gardner  v.   New   York   Trans- 
portation CJo.    (2  eases) 935 

Garrison  v.  Sun  Printing  &  Pub. 

Assn 937 

Gass,  People  v. 911,  947 

Gaynor  v.  New  York  Breweries 

Co.,  Ltd 937 

Geer,  Harriman  v. 942 

Geer  v.  Storr 898 

Gegenheimer   v.    City   of   New 

York 893 

General  Accident,  Fire  &  Life 

Assurance  Corp.  v.  Franklin. .  938 
General  Electric   Co.    Dopp  v.  909 

912 
General    Railway    Signal    Co., 

Knickerbocker  v 897 

Genno,  Matt-er  of  Broadbooks  v.  899 

Gens  V.  Baldwin 899 

German  Alliance  Ina  Co.,  Heil- 

brunn  v 987 

German  Artistic  "Weaving  Co., 

Powell  V 935 

Germania  Life  Ins.  Co.  v.  Fiske 

&Co 934 

Getman  v.  Getman. 808 

GUI  V.  Erie  R  R  Co 131  j 

Gillen,  Holman  v 939' 

Gillespie  v.  Byrne. 703 

Ginsberg  v.  Automobile  Coach- 
ing Co 627 

Gladding,  Matter  of 946 

Gleason  v.  Scott  Lumber  Co 910 

Glens  Falls  Gas  &  Electric  Light 

Co.,  Enches  v 882 

Globe  Woolen  Co.  v.  Utica  Gas 

&ElectricCo 184 

Godwin  Construction  Co.,  Gagli- 

ardi  v 691 

Goldberg  v.  Tuck 889,  891 

Golding,  Bell  V 945 

Goldstein,  McElroy  v 936 

Goodrich  v.  Goodrich 913 

Grace,  Troughton  v. 656 


Gray  v.  Culver. 902 

Grazianov.  Nessina 986 

Greater  New  York  Development 

Co.,  Rabyv 72 

Greenberg,  Matter  of 985 

Greenberg,    People   ex    reL,    v. 

Reid 824 

Greenburg,  Benn  v 884,  919 

Greenhaut,  Collivet  v 940 

Greenhut-Siegel     Cooper     Co., 

Sullivan  y 921 

GrilHn- White  Shore  Co.,  Quar- 

anta  v 920 

Gring  v.  American  Pipe  &  Con- 
struction Co 910 

Griswold,  People  v 988 

Grogan  v.  Dooley 910 

Groh,  Levinson  v 898 

Grolier   Society   of   London   v. 

Schaefer 925 

Gullicksem  v.  Central  R.  R.  Co. 

of  New  Jersey 921 

Gunther,  National  Fertilizer  Co. 

V 898 

Giirrie  v.   New  York  &  North 

Shore  Traction  Co 57,  919 

Gutberlett,  City  of  Rochester  v.  900 
Gutierrez  v.  Bull 940 

H. 

Half  en  v.  Hudson  Realty  Co 988 

Haines,  People  v 947 

Haines,  Tannatt  v 894 

Haines,  Weiant  v 940 

Hale  v.  Triest 980 

Hallv.  Eagle  Ins.  Co 815 

HaJlahan  v.  Hallahan 984 

Hamburg- American  Line,  Dris- 

coll  V. 985 

Hamburg- American  Packet  Co., 

Coonan  v 891 

Hamburg- Amerikanische  Pack- 

etfarht    Actien     Gesellschaft, 

Schweitzer  v 884 

Hamburger,  Silverman  v 934 

Hammerstad  v.  Norwegian  News 

Co 927 

Hammond  v.  Union  Bag  &  Paper 

Co 776 

Hansen,  Vogelsang  v 887 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPOETED. 


XV 


PAGB. 

Hanson,  People  ex  rel.,  v.  Jones.  911 
Harlem  River  &  Portehester  IL 
R.  Ck>.,  City  of  New  York  v. . .  d59 

Harriman  v.  Geer 942 

Harringrton  v.  Davey  Tree  Ex- 
pert Co 946 

Harrington,  Matter  of 896 

Harris  y.  Berger 941 

Harris,  Burnett  Printing  Co.  v. .  898 
Harris,  People  ex  rel.  Sutton  v. .  461 
Harrison,  Coykendall  v  . . .  909,  912 
Harrison,  Western  Electric  Co.  v.  938 
Harvey  v.  Brooklyn  Heights  R. 

R  Co 898 

Haskell,  Matter  of 917 

H&Bsam  Paving  Co.,  Matter  of, 

V.  Imperatori. 946 

Hawke,  Matter  of  (In  re  Adelson).  929 

Hayesv.  Hayes 917 

Hayee,  People  ex  rel.  Price  v 561 

Hecht,  Lostgarten  v 935 

HeUbrunn  v.  German  Alliance 

Ina.  Co 987 

Heldmann,  Matter  of 234 

Heller,  Hirsh  &  Co.,  Migel  v. . . .  637 

Hendrick  v.  Biggar 522 

Hengel    v.    Crosstown    St.    R. 

Co 897,  902 

Hennepin  Imp.  Co.  v.  Schuster.  903 
Hensle,  People  ex  reL,  v.  Croi>- 

sey 889 

Herald  Co.,  Rogers  v 948 

Herald  Co.,  Rogers  v.    (2  cases) .  911 

Herrmanv.  Leland 934 

Hewletts  Land  &  Imp.  Co.  v. 

Barton 893 

Hibbs  V.  New  York  Herald  Co. .  942 

Hickok,  Schweizer  v 884 

Hilfingerv.  State  of  New  York..  946 

Hill  V.  Maurer 910 

Hill  View  Reservoir,  Sec  No.  1 

(In  re  Simmons) 444,  917 

Hill  View  Reservoir,  Sec.  No.  1, 
P&rcel  No.  2  (In  re  Simmons) . .  885 

Hirach,  Kirchhoff  v 988 

Hitchcock,  Matter  of,  v.  Union 

Perry  Co 891 

Hladik  v.  Coldwell-Wilcox  Co. . .  925 
Hodkiewicz,  People  ex  reL  Litwin 

V 901 

Hoell,  People  ex  reL,  v.  Waldo.  709 


PAGB. 

Hoenninger,  Rastetter  v 858 

Hofman  Co.,  Murphy  v.  (No.  2).  853 
Hogan  Certificate  (In  re  Farley).  291 

Hogg  V.  Lindridge 513,  886 

Hoke,  People  v 744 

Holman  v.  Gillen 939 

Holmes,  People  ex  reL  Moore  v..  257 

Holywell,  Matter  of 891 

Home  Life  Ins.   Co.  v.  O'Sulli- 

van 535 

Home  Trust  Co.  v.  Bauchens.. . .  416 

Hooks  V.  City  of  Utica. 898,  949 

Hopper,  Kaufman  v 28 

Hopper  V.  WQlcox 113,  888 

Hotchkiss  V.  Broome 910 

Houck,  Loudon  v 910 

Houston,    Metropolitan    Trust 

Co.v 931 

Hovey,  Matter  of 901 

Howard  v.  City  of  Buffalo 198 

Howard  v.  Smith. 913 

Howard    Estates  Development 

Co.  V.  Valentine 917 

Howellv.Rose 925 

Hubbard  v.  Hubbard 174,  902 

Hudson  Realty  Co.,  Haffen  v. . .  938 
Hudson  River  Telephone  Co.  v. 

City  of  New  York. 942 

Hudson   River  Telephone    Co., 

LaDukev 910 

Hudson  Valley  R  Co.,  Buckley 

V 909 

Hudson  Valley  R.  Co.,  Pattee  v.  911 

918 
Hudson  Valley  R.  Co.,  Ziebert  v.  948 

Hughes,  Redmond  v. 99 

Hulbert    v.    Village    of    East 

Syracuse 899 

Humphrey  v.  Humphrey 946 

Hunter  v.  City  of  New  York 30 

Hutter,   Tax  Lien  Co.  of  New 

Yorkv 887 

Hyde  V.  Baldwin 885,  919 


Ide  V.  Seibert 900 

Imke  V.  City  of  New  York 889 

Imperatori,   Matter   of  Hassam 

Paving  Co.v 946 

Indian  Territory   111.   Oil   Co., 

Farjeonv 985 


Digitized  by  VjOOQIC 


XVI 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Ingalsbe,  Yonng  v 875 

Ingmire,  Steenbergh  v 912 

Interborough  Rapid  Transit  Co., 

Chojnackiv.    (2  cases) 085 

Interborough  Rapid  Transit  Co., 

Fitzgerald  v 922 

Interborough  Rapid  Transit  Co., 

Jasinski  v.    (2  cases) 985 

Interborough  Rapid  Transit  Co., 

McCauleyv 986 

Interborough  Rapid  Transit  Co., 

McGowanv 936 

Interborough  Rapid  Transit  Co., 

Schoflfel  V 927 

Interborough  Rapid  Transit  Co., 

People  ex  rel.,  v.  Sohmer 911 

International  Paper  Co.,  Chris- 

tiansenv 909 

International  R  Co.,  Daucherv.  895 
International  R.  Co.,  Provoost 

V 240 

Interstate  Paving  Co.,   City  of 

New  York  v 714 

Irving  V.  Roberts  &  Co 900 

J. 

Jackson  v.  Jackson 901 

Jacobson    v.    Brown    Brothers 

Moulding  Co 910 

Jakubowski  v.  Kroll 900 

James,  People  v 942 

Jamestown,  Franklin  &  Clear- 
field R.  R.  Co.,  Meacham  v.. . .  941 
Janes,  People  ex  rel.,  v.  Dickey.  941 
Jasinski  v.  Interborough  Rapid 

Transit  Co.    (2  cases) 985 

Jefferson  County  Savings  Bank, 

Mierkev 899 

Jenkins,  First  National  Bank  of 

City  of  Brooklyn  V 893 

Jensen  v.  Madigan 886 

Joohim,  Matter  of 939 

Johns,  Allen  V 912 

Johnson,  City  of  Elmira  v 728 

Johnson  v.  City  of  New  York. . .  886 

Johnson  v.  Johnson 545 

Johnson  v.  State  of  New  York. .  361 

913 

Johnson,  Wears  v 770 

Joline,  Sleeper  V 938 

Jones  V.  Dow 922 


I  PAQS. 

I  Jonev,  Long  Island  R.  R  Co.  v.  407 

'  Jones,  People  ex  rel.  Hanson  v. .  911 

Joralemon  Street  (In  re  Low). . .  572 

922 

Josephthal,  Felix  V 986 

Jourdan,  Matter  of 8 

Junkins  v.  Junkins 77 

Juretie  v.   New  York  &   Cuba 
Mail  SteamshipCo 924 


Kamholz,  Williams  v 887 

Kammann,    Tax    Lien    Co.    of 

New  York  v 927 

Kane,  Fmlay  v 941 

Kasprovoski  v.   United    States 

Gypsum  Co 949 

Kaufman  v.  Hopper 28 

Kaufman,  People   v 942 

Kaufman  V.  Reich 928 

Kavanaughv.  Mclntyre 910 

Keating,  People  ex  reL,  v.  Pren- 

dergast 541 

Keiran  v.  McDonald 937 

Kelley,  Neville  v 947 

Kelly    Lumber   Co.    v.    Otselio 

Valley  R.R.  Co 946 

Kendall  v.  Erdle 949 

Kendall,  Koelsch  v 988 

Kenen  v.  Superior  Axle  &  Forge 

Co 899 

Kent  V.  Fisk 279 

Kenyon,  Van  Ness  v 948 

Kern  v.  Welz  &  Zerweck 482 

Kerrigan,  People  ex  rel.,  v.  Crop- 

sey 894 

Keshin,  Blitstein  &  Co.,  Matter 

of,  V.  Beckerman  Constr.  Co...  924 

Ketchum,  Acker  v 897 

Kidder  v.  Port  Henry  Iron  Ore 

Co 848 

Kiernan,  Adirondack  Trust  Co. 

V 909 


Killan,  Matter  of. 949 

Killip,  Best  v 887 

Kimball,  Carr  v 928 

Kings  County  Proceeding  (In  re 
Walsh  —  New  York  Life  Ins.  & 

Trust  Co.) 885,  918 

Kingsley,  Farrar  v 949 

Kingsley  v.  McCaslin.  . .  949 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


xvu 


PAGE. 

Kingston  V.  Walbridge 896 

Kingston  Gas   &  Electric   Co., 

Bishop  V D45 

Kinzly,  Wiedman  v 895 

Kirchhoffv.  Hirsch. 938 

Klaw  V.  New  York  Press  Co., 

Ltd 720 

Klein  V.  Gallin 883 

Knapp  V.  United  States  Trans- 
portation Co 900 

Knickerbocker  v.  General  Rail- 
way Signal  Co 897 

Knickerbocker  Hat  Co.,  Mills  v.  936 
Knickerbocker  Trust  Co.,  Par- 
sons V. 911 

Knief  v.  Valentine 925 

Knobloch  v.  Elracke 19 

Koelble,  Owners  Syndicate  Co.  V.  986 

Koelschv.  Kendall 938 

Kopp  V.  Donnelly 934 

Koprueki  v.  WojciechowskL 949 

Komberg  v.  Laski 985 

Kozlowski   V.   Rochester,   Syra- 
cuse &  Eastern  R.  R  Co 901 

Kracke,  Knobloch  v 19 

^raft,  People  ex  rel.  Campbell  v.  914 
Kraft  People  ex  reL  Steves  v. . .  918 

Krainer,  People  v 918 

Kratenstein  v.  Weiss. 918 

Kroll,  Jakubowski  v. 900 

Kronau  v.  Weisburg. 855 

KraU,  Clinton  V. 895 

Krall,  Pulton  V 142 

Kunkely,  Cole  v. 898,  919 

Konz  V.  Buffalo  &  Williamsville 
Electric  R.  Co. 895 

L. 
La  Duke  v.  Hudson  River  Tele- 
phone Co 910 

1a  Grange  v.  La  Grange 950 

La  Marche,  Meade  v 918 

La  Page  V.  Forbes 795 

LaScala,  People  v 618 

Lachmann  V.  People 925 

Laddv.  Tyler 889 

Lahr,  Ritter  v 898 

Lake  Chainplain  &  Moriah  R.  R 

Co.,Curranv 912 

Lake  Shore  &  Michigan  South- 
ern R.  Co.  v.  Allen 901 

App.  Div.— Vol.  CLL 


PAQB. 

Lake  Shore  &  Michigan  South- 
em  R.  Co.  V.  Crandall 901 

Lake  Shore  &  Michigan  South- 
ern R  Co.,  Leddy  v 898 

Lake  Shore  &  Michigan  South- 
em  R  Co.  V.  Rickenbrode 901 

Lake  Shore  &  Michigan  South- 
em  R.  Co.,  Rouse  v 902 

Lake  Shore  &  Michigan  South- 
em  R  Co.,  Villageof  Angola  V.  896 
Landeker  v.  Property  Security 

Co 935 

Lane  v.  Magee 946 

Langton  v.  Langton 886 

Laski,  Komberg  v 935 

Latner  v.  Weber 889 

Laurelton  Land  Co.,  Feldblum 

V 24 

Lawrence  v.  Tompkins  County 

Co-operative  Fire  Ins,  Co 901 

Lawyer  v.  Barton 910 

Lawyers'  Advertising  Co.,  Dono- 

huev 933,  934 

Lazansky,  McGee  v. 946 

Lazarowitz,  Breadner  v 945 

Lazarus  v.  Eisler 918 

Leahy  v.  City  of  New  York 937 

Leddy  v.  Lake  Shore  &  Michi- 
gan Southem  R  Co 898 

Lee  V.  Brooklyn  Union  Pub.  Co.  924 

Lee,  Rogers  v 911 

Lehigh  Valley  R  R   Co.,  Lo- 

tempio  V 900 

Lehigh    Valley    R    R    Co.    v. 

Parker 898 

Lehigh  Valley  R  R  Co.,  Polley 

V 947 

Lehigh  Valley  R  R  Co.,  Stan- 

tonv 912 

Lehmaier  v.  Bettman-Johnson 

Co 937 

Leizerkowitz,  Matter  of  Black- 
man  V. 917 

Leland,  Herrman  v 934 

Lenz  V.    Modem   Woodmen    of 

America 935,  938 

Leonard,  Charles  v 885 

Lessler  v.  De  Loynes 919 

Levenson,  Mooney  v 989 

Levine,  People  v 893 

Levinson  v.  Groh 8d8 

Digitized  by  VjOOQIC 


XVIU 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Lewis,  Bloodgood  v 941 

Lewis  V.  New  York,  Ontario  & 

Western  R.  Co 949 

Lewis  V.  Western  Union  Tele- 
graph Co 899 

Liebler,  Nethersole  v 940 

Lighthouse,  Lyell  Avenue  Lum- 
ber Co.  v 896,  902 

Lilley  v.  United  States  Radiator 

Co ' 902 

Lindars,  Stem  v 937 

Lindgren,  People  ex  rel.,  v.  Mc- 

Guire 413 

Lindridge,  Hogg  v 513,  885 

LinneU  v.  Smith 942 

Littierio  v.  Steers 934 

Litwin,  People  ex  reL,  v.  Hod- 

kiewicz 901 

Livingston,   Matter  of,  v.  Liv- 
ingston       1 

Lobdell  V.  Village  of  Northville. .  384 

Lockwood  V.  Wightman 926 

Lomb,  Moore  v. 897 

Lombardo,  People  v 892 

Long  Island  R.  R  Co.  v.  Jones.  407 
Long  Island  R.  R.  Co.,  Rossi  v. 

(2  cases) 892 

Lorence,  Roach  v 938 

Lorey,  Pregizer  v 898 

Losee  v.  Whitridge 922 

Lotempio  v.  Lehigh  Valley  R.  R. 

Co. 902 

Loucks  V.  Dolan 946 

Loucks  V.  Frazier 946 

Loudon  V.  Houck 910 

Love,  People  v 918 

Low  V.  Buttner 705 

Low,  Matter  of  (In  re  Joralemon 

St.) 572,  922 

Lowe,  Matter  of. 901 

Lustgarten  v.  Hecht 935 

Luther  v.  Standard  Light,  Heat 

&  Power  Co 904 

Lutkins  v.  Lutkins 921 

Lutz  V.  Bender. 926 

Lyell   Avenue   Lumber   Co.   v. 

Lighthouse 896,  902 

Lyford  v.  Winters 910 

Lyman,  McCloskey  v 918 

Lynch  v.  Smith  &  Sons  Carpet 
Co 889 


M.  PAGB. 

MacDonaJd,  People  v 900 

Macaulay  v.  Culp  &■  McCauley. .  926 
Macaulay  v.  Parkville  Builders' 

Supply  Co 926 

Mack  Paving    &    Construction 

Co.,  PagnUlov 887 

Madigan,  Jensen  v 886 

Madison  Trust  Co.  v.  Floyd 722 

Magee,  Lane  v 946 

Mahr  V.  Vaughan 288 

Majestic  Motion  Picture  Co.  v. 

Powers  Motion  Picture  Co 939 

Malatesta  v.  McDonald 934 

Mamaroneck,  Town  of — Public 

Service    Com.,    2d    Dist.,    v. 

Westchester  St.  R.  R.  Co 914 

Manhattan  Trust  Co.,   Central 

Trust  Co.  V 629 

Mann,  People  ex  reL,  v.  Baker.  892 

920 
Mann,  People  ex  rel.,  v.  FitzelL  903 
Mansfield  v.  New  Theater  Co. . .  901 

Mantell,  Meyers  v 918 

Mapes,  Ramapo  Mfg.  Co.  v 888 

Mara  v.  Village  of  Clinton 897 

Marino  v.  Runkel  Brothers 936 

Marmion  v.  New  York  Central 

&H.R.  R.  R  Co 926 

Marocchi  v.  Fitzgerald 899 

Marshall  v.  Wiltbank 910 

Martin  &  White  Co.,  Sikorsky 

V 922 

Martino,  Peterson  v 894 

Mascart,  McCaddon  v 939 

Maschetto  v.  Fitzgerald 899 

Mashek  Engineering  Co.,  Dick- 

erson  v 936 

Matter  of  Abraham. 441 

Matter  of  Adelson  (In  re  Hawk).  929 

Matter  of  Argotsinger 911 

Matter  of  Atkins 919 

Matter  of  Avrutis. , 937 

Matter  of  Backus 813 

Matter  of  Badin 943 

Matter  of  Barnard 580 

Matter  of  Bauer  v.  Yawger 914 

Matter  of  Bensel  (Catskill  Aque- 
duct, Sec.  No.  13) 451 

Matter  of  Beyer. 937 

Matter  of  Blaokman  v.  Leizer- 

kowitz , , 917 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


XIX 


PAQB. 

Matter  of  Board  of  Education 
of  Union  Free  School,  Town  of 

€k>rtlandt 892 

Matter  of  Board  of  Water  Sup- 
ply, City  of  New  York  (Asho- 
kan     Reservoir    &   Northern 

Aqueduct) 913 

Matter  of  Board  of  Water  Supn 
ply,  City  of  New  York  (In  re 

Ulster  Co.) 947 

Matter  of  Bowerman. 896 

Matter  of  Boyle 568 

Matter  of  Broadbooks  v.  Genno.  899 

Matter  of  Bushnell 913 

Matter  of  Carnegie  Safe  Deposit 

Co 929 

Matter  of  Carnegie   Trust  Co. 

(In  re  Supt.  of  Banks) 606 

Matter  of  ChappeU 774 

Matter  of   City  of   New   York 

(Avenue  **C") 83 

Matter   of   City  of   New   York 

(Chauncey  St.,  etc.) 891 

Matter   of  City   of  New   York 

(Eleventh  Ave.) 925 

Matter  of  City  of  New  York  (Old 

Stone  Road,  School  Site) 917 

Matter  of    City  of    New    York 

(ReiUy) 937 

Matter   of   City   of   New  York 

(Vernon  Ave.,  etc.) 889 

Matter   of   City  of   New  York 

(West  163d  St.) 725 

Matter    of    Clerk     of     Oneida 

County 960 

Matter  of  Cunningham 940 

Matter  of  Dickey,  Referee 888 

Matter  of  Donnelly  v.  Devoy 893 

Matter  of  Drake 163 

Matter  of  Elliott 919 

Matter  of  Erie  R.  R  Co.  (In  re 

Town  of  Hinsdale) 900 

Matter  of  Fallert  Brewing  Co., 

Ltd 890 

Matter  of  Farley  v.  Dreeland  . . .  456 
Matter  of  Farley  (Hogan  Certifi- 
cate)  291 

Matter  of  Farley  (Pelliccio  Cer- 
tificate)  917 

Matter  of  Fenn 797 

Matter  of  Fennelly 897 

MatterofField 931 


PAQB. 

Matter  of  Freedman 937 

Matter  of  Gladding 946 

Matter  of  Greenberg 935 

Matter  of  Harrington 896 

Matter  of  Haskell 917 

Matter  of  Hassam  Paving  Co.  v. 

Imperatori 946 

Matter  of  Hawke  ( In  re  Adelson).  929 

Matter  of  Heldmann 234 

Matter  of  Hitchcock  v.   Union 

Ferry  Co 891 

Matter  of  Holywell 891 

Matter  of  Hovey 901 

Matter  of  Jochim 939 

Matter  of  Jourdan 8 

Matter  of  Justice,  County  of  Ot- 
sego  913 

Matter  of   Keshin,   Blitstein  & 
Co.  V.  Beckerman  Constr.  Co..  924 

Matter  of  Killan 949 

Matter  of  Livingston  v.  Living- 
ston       1 

Matter  of  Low  (In  re  Joralemon 

St.) 572,  922 

Matter  ofLowe 901 

Matter  of  McAleese 897,  899 

Matter  of  McDermott 914 

Matter  of  Merrill 786 

Matter  of  Nellis 899 

Matter    of    New    York,    West- 
chester &  Boston  R  Co.  (In  re 

BaU) 50 

Matter  of  O'Keefe 934,  938 

Matter  of  Otsego  Co.  Justice 913 

Matter  of  Peck   Realty  Co.    v. 

Village  of  Port  Chester 925 

Matter  of  Pier  (Old)  No.  51 659 

Matter  of  Powell  v.  American  & 

British  Mfg.  Co 934 

Matter  of  Randel 937 

Matter  of  Reilly  (In  re  City  of 

New  York) 937 

Matter  of  Riegelmann 939 

Matter  of  Robinson 589 

Matter  of  Scofield 917,  920 

Matter  of  Search  v.  Rubbo 890 

Matter  of  Simmons  (Hill  View 

Reservoir,  Sec.  No.  1) 444,  917 

Matter  of  Simmons  (HiU  View 
Reservoir,  Sec.   No.   1,  Parcel 

No,  2) 885 

Matter  of  Spring  Valley  Swamp.  885 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Matter   of   Supt.    of  Banks  of 
State  of  New  York  (Bingham- 

ton  Trust  Co.) 946 

Matter  of   Supt.  of   Banks  of 
State  of  New  York  (Carnegie 

Safe  Deposit  Co.) 929 

Matter  of  Tamney  v.  Atkins 309 

Matter  of  Town  Board  &  Town 
Superintendent  of  Highways 

of  Town  of  Colchester 946 

Matter  of  Van  Kleeek  v.  City  of 

New  York 749 

Matter  of  Walsh  (In  re  New  York 
Life  Ins.  &  Trust  Co. —  Kings 

County  Proceeding) 886,  918 

Matter  of  Walsh  (In  re  New  York 
Life  Ins.  &  Trust  Co.—  Queens 

County  Proceeding) 886,  918 

Matter  of  Webber.  . .   , 539 

Matterof  WQgus 921 

MatterofWork 707 

Matthews  v.  Brooklyn  Savings 

Bank 527 

Matthews,  Brown  v 946 

Matus,  Callahan  v 920 

Maurer,  Hill  v 910 

Mayen  v.  Fishkill  Electric  R  Co.  922 

Mayer  v.  Ertheiler 942 

Mayer  v.  Monzo 866 

Mayham,  Carnegie  Trust  Co.  v.  941 

Maynard,  People  v 790 

Mayne  v.  Nassau  Electric  R.  R. 

Co 75 

McAleese,  Matter  of 897,  899 

McCaddon  v.  Mascart 939 

McCann  v.  Chasm  Power  Co 304 

McCann  v.  Sullivan 884,  918 

McCarthy,  People  v 937 

McCarthy  v.  Stanley 368 

McCaslin,  Kingsley  v 949 

McCauley  v.Interborough  Rapid 

Transit  Co 936 

McClelland  v.  Mutual  Life  Ins. 

Co 264 

McCloskey  v.  Lyman 918 

McCloskey  v.  Newmark 943 

McCollum,  Brenen  v 892 

McCoUum,  Rosenblum  v 404 

McDermott,  Matter  of 914 

McDonald,  Keiran  v 937 

McDonald,  Malatesta  v 934 


PAOB. 

McElroy  v.  Goldstein 936 

McGee  v.  Lazansky 946 

McGowan      v.       Interborough 

Rapid  Transit  Co 986 

McGuire,  People  ex  rel.  Lindgren 

V 413 

Mclntjrre,  Kavanaugh  v 910 

McLaughlin,  People  ex  rel.  Bet- 
ter V 916 

McLean^  Viele  v 895 

McManus  v.  Durant 663 

McMasters  v.  Allcutt 559 

McNaught,  Thomson  v 912 

McNeir  v.  McNeir 889 

McPartland  v.  Reeves 920,  924 

McSweeney  V.  City  of  New  York.  985 
Meacham  v.  Jamestown,  Frank- 
lin &  Clearfield  R.  R.  Co 941 

Meade  v.  La  Marche 913 

Mechanics^  Bank,  Brooklyn,  v. 

City  of  New  York 87 

Meenan,  United  Surety  Co.  v. . .  942 
Mehrbach  v.  White  Mfg.  Co. . . .  942 

Meisels,  Olshinsky  v 921 

Menczer  v.  American   Bonding 

Co.  of  Baltimore 939 

Mendelsohn,  Farone  v 913 

Merrifield  v.  Merrifleld 931 

Merrill,  Matter  of 785 

Merritt  v.  Scott 897 

Metropolitan  Surety  Co.,  People 

V 914 

Metropolitan  Trust  Co.  v.  Hous- 
ton  931 

Metropolitan  Trust  Co.  v.  Mont- 
gomery  932 

Metropohtan     Trust      Co.     v. 

Parkes 932 

Meyer      v.      Bermuda-Atlantic 

Steamship    Co 936 

Meyer  v.  Meyer 937 

Meyers  v.  Mantell 918 

Meyers,  Miller  v 938 

Middletown,  Unionville  &  Water 

Gap  R.  R.  Co.,  Cumming  v 925 

Mierke  v.  Jefferson  County  Sav- 
ings Bank 899 

Migel  V.  Heller,  Hirsh  &  Co 687 

Mikantowicz,  Ordinewich  v 891 

Miller,  Coon  v 681 

Miller  v.  Meyers 988 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


XXI 


PAOB. 

Miller  v.  Palmer  &  Singer  Mfg. 

Co 939 

Mills  V.  Knickerbocker  Hat  Go. .  986 
Milton  Construction  Co.,  Astor 

Mortgage  Co.  v 657 

Mitchell  V.  Cooper's  Glue  Fac- 
tory  888 

Mizak  V.  Carborundum  Co 899 

Modern  Woodmen  of  America, 

Lenz  V 936,  988 

Moloney  v.  Pratt 911 

Montgomery      Trust      Co.     v. 

Par  kes 932 

Monzo,  Mayer  T 866 

Mooney  v.  Levenson. 939 

Moore  v.  Lomb 897 

Moore  v.  New  York  City  R.  Co. .  950 
Moore,  People  ex  reL,  v.  Holmes.  267 
Morf,  People  ex  reL,  v.  Cropsey..  924 
Morgan  v.  United  States  Mort- 
gage &  Trust  Co 898 

Morning  Journal  Assn.,  Ohmann 

V 941 

Morris  European  &  American 
Express  Co.,  Ltd.,  Cohen  v. . .  672 

Moses,  Salomon  v 934,  936 

Mulderry,  Pitkin  v 899 

Mulford,  Smith  V 887 

Mulligan  v.  Cocks 936 

Murphy  v.  Buckley  Newhall  Co.  520 
Murphy  v.  Delaware  &  Hudson 

Co 351 

Murphy  v.  Hofman  Co.  (No.  2). .  358 
Murray   &   Hill   Co.  y.  Boreas 

Realty  Co 935 

Mutual  Life  Ins.  Co.  v.  Cocke- 

rill 986 

Mutual  Life  Ins.  Co.,  McClelland 
V 264 

N. 

Nahe  v.  Bauer  (No.  1) 922 

assau  Electric  R.  R.  Co., 
Mayne  V 75 

National  Casualty  Co.,  Ander- 
son v 439 

National  City  Bank  of  N.  Y., 
Anglo-South  American  Bank, 
Ltd.,  V 940 

National  Fertilizer  Co.  v.  Gun- 
ther 893 


PAOB. 

National  Fh^proofing  Co.,  Slat- 

tery  V 986 

National  Printing  &  Engraving 

Co.,  Reisler  V 942 

National  Reserve  Bank,  Walnut 

HQlBankv 934 

Nattes  V.  Nattes 943 

Nellis,  Matter  of 899 

Nemecek,  Tobl  v.    (2  cases) 936 

Nessina,  Graziano  v 936 

Nethersole  v.  Liebler •. . .  940 

Neu  V.  Fox 17 

Neuberth  v.  Neuberth 942 

NeviUe  v.  Kelley 947 

New  England  Brick  Co.  v.  State 

of  New  York 274 

New  Theater  Co.,  Mansflel*  v. . .  901 
New  York  Breweries  Co.,  Ltd., 

Gaynor  v 987 

New  York  Central  &  H.  R.  R  R. 

Co.,  Ainsworth  v 882 

New  York  Central  &  H.  R.  R.  R. 

Co.,  Balcerek  v 896 

New  York  Central  &  H.  R.  R.  R. 

Co.,  Corbettv 169 

New  York  Central  &  H.  R  R.  R. 

Co.,  Marmion  v 926 

New  York  Central  &  H.  R  R  R 

Co.  V.  Reusens 468 

New  York  Central  &  H.  R  R  R 

Co.,  Rice  V 889 

New  York  Central  &;  H.  R  R  R 

Co.,  Weagant  v 897 

New  York  Christian  Missionary 

Soc.,  Southwick  v 116 

New   York,    City   of.    Admiral 

Realty  Co.  V 883,  888 

New  York,  City  of,  v.  Blum 928 

New  York,  City  of,  Brosnan  v. .  938 

New  York,  City  of,  Collins  v 618 

New  York,  City  of,  Gegenheimer 

V 898 

New  York,  City  of,  v.   Harlem 

River  &  Portchester  R  R  Co.  659 
New    York,  City     of,     Hudson 

River  Telephone  Co.  v 942 

New  York,  City  of,  Hunter  v. . .    30 

New  York,  City  of,  Imke  v 889 

New  York,  City  of,  v.  Interstate 

Paving  Co 714* 

New  York,  City  of,  Johnson,  v. .  886 


Digitized  by  VjOOQIC 


xxu 


TABLE  OF  CASES  REPORTED. 


PAGE. 

New  York,  City  of,  Leahy  v. . . .  937 

New  York,  City  of.  Matter  of 
(Afihokan  Reservoir  &  North- 
em  Aqueduct) 913 

New  York,  City  of,  Matter  of 
(Avenue  '*C") 83 

New  York,  City  of.  Matter  of 
(Chauncey  St.,  etc.) 891 

New  York,  City  of,  Matter  of 
(Eleventh  Ave.) 925 

New  York,  City  of.  Matter  of 
(Old  Stone  Road,  School  Site).  917 

New  York,  City  of,  Matter  of  (In 
re  ReiUy) 937 

New  York,  City  of.  Matter  of 
Van  Kleeck  v 749 

New  York,  City  of.  Matter  of 
(Vernon  Ave.,  etc.) 889 

New  York,  City  of.  Matter  of 
(West  163d  St.) 725 

New  York,  City  of,  McSweeney 
V 935 

New  York,  City  of.  Mechanics^ 
Bank,  Brooklyn,  v 87 

New  York,  City  of,  Packard  Co. 
V 941 

New  York,  City  of,  Robb  v 621 

New  York,  City  of,  Rosenblatt  v.  937 

New  York,  City  of,  Sayerv.  894,  920 

New  York,  City  of,  v.  Wilkinson 
Brothers&Co 660 

New  York,  C^ity  of,  Bd.  of  Edu- 
cation of,  Belits  V 932 

New  York,  City  of,  Bd.  of  Water 
Supply,  Matter  of  (Ashokan 
Reservoir  &  Northern  Aque- 
duct)  913 

New  York,  City  of,  Bd.  of  Water 
Supply,  Matter  of  (In  re  Ulster 
Co.) 947 

New  York,  City  of.  Commis- 
sioner of  Public  Charities  of 
(Complaint  of  Walsh),  v.  Coyle.  890 

New  York,  City  of.  Commis- 
sioner of  Public  Charities  of, 
V.  Walsh 923 

New  York,  City  of.  Department 

of  Health,  Winter  v. 104 

.  New  York  City  R.  Co.,  Moore  v.  950 

New  York  &  Cuba  Mail  St«»am- 
ship  Co.,  Juretie  v 924 


PAOB. 

New  York  Edison  Co.,  People 
ex  rel.,  v.  Willcox 882 

New  York  Evening  Journal  Pub. 
Co.,  Broadbent  v 884 

New  York  Finance  Co.,  Braker 
V 934 

New  York  Herald  Co.,  Hibbs  v.  942 

New  York  Life  Ins.  &  Trust  Co. 
— Kings  County  Proceeding, 
Matter  of  (In  re  Walsh). . .  885,  918 

New  York  Life  Ins.  &  Trust  Co. 
—  Queens  County  Proceeding, 
Matter  of  (In  re  Walsh). . .  886,  918 

New  York  Mihtary  Academy 
Realty  Co.,  Clark  v 426 

New  York  Military  Academy 
Realty  Co.,  White  v. 923 

New  York  &  New  England 
Cement  &  Lime  Co.,  Weidin- 
gerv 948 

New  York  &  New  Jersey  Tele- 
phone Co.,  Reid  v 96,  920 

New  York  &  North  Shore  Trac- 
tion Co.,  Gurriev 57,  919 

New  York,  Ontario  &  Western 
R.  Co.,  Bird  V 884 

New  York,  Ontario  &  Western 
R.  Co.,  Lewis  v 94» 

New  York  Press  Co.,  Ltd.,  Klaw 
V 720 

New  York  &  Queens  County  R. 
Co.,  Quatfasel  v 61 

New  York  &  Queens  County  R. 
Co.,Trieberv 884 

New  York,  State  of,  Bailey  v.  909,  912 

New  York,  State  of,  Briggs  v.. . .  945 

New  York,  State  of,  Carroll  v. . .  912 

New  York,  State  of,  Cowles  v. . .  909 

New  York,  State  of,  Hilfinger  v.  946 

New  York,  State  of,  Johnson  v.  861 

918 

New  York,  State  of.  New  Eng- 
land Brick  Co.  V 274 

New  York,  State  of.  Smith  v.. . .  810 

New  York,  State  of.  United 
States  Radiator  Corporation  v.  867 

New  York,  State  of,  Waite  v. . . .  948 

New  York  State  National  Bank, 
Albany,  Easton  v 912 

New  York  St-ate  National  Bank, 
Albany,  Pray  V 906 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


xxin 


PAGB. 

New  York  State  Railways,  Elec- 
tric R.  R.  Advertising  Co.  v. . .  896 
New  York,   State  of,    Supt.  of 
Banks     of,    Matter  of   (Bing- 

hamton  Trust  Co.) 946 

New   York,   State  of,  Supt.  of 
Banks  of,  Matter  of  (Carnegie 

Safe  Deposit  Co.) 929 

New  York  Telephone  Co.,  Cross- 
man  v. 898 

New  York  Transportation  Co., 

Gardner  V.    (leases) 995 

New  York,  Westchester  &  Bos- 
ton R.   Co.,  Matter  of  (In  re 

Ball) 50 

Newbery  v.  Sullivan 886 

Newburgh  Light,  Heat  &  Power 

Co.,  Rowley  V 65 

Newhall  Co.,  Murphy  v 520 

Newmark,  McCloskey  v 943 

Noble  V.  Noble 921 

North,  Clarke  v 887 

North  Shore  Electric   Light  & 
Power  Co.  v.  Port  Jefferson 

Electric  Light  Co. 68 

Northern  Aqueduct  &  Ashokan 
Reservoir  (In  re  City  of  New 

York) 918 

Northern  Bank  of   New  York, 

Building  &  Engineering  Co.  v.  942 
NorthviUe,  Village  of,  LobdeU  v.  884 

Norton  v.  Valentine 892 

Norwegian  News  Co.,  Hammer- 
stadv 927 

0. 
O'Brian  v.   Village  of  Saranao 

Lake 947 

O'Brien  v.  Seybolt 947,  948 

O'Connell  v.  Press  Pub.  Co 926 

O'Keefe,  Matter  of 934,  938 

O'Leary  v.  Acme  Engineering  & 

Construction  Co 947 

O'MaUey  V.  O'MaUey 986 

O'Neil,  Steele  v 948 

O'Neill,  Peddie  v 886 

O'Reilly  V.  Dodge 888 

O'Sullivan,  Home  Life  Ins.  Co.  v.  535 

Ochoa  V.  Ridgway  Co 936 

Ohmann    v.    Morning    Journal 

ABsn. 941 


PAGE. 

Old  stone  Road,  School  Site  (In 

re  City  of  New  York) 917 

Oliver,  Ferguson  v 910 

Olsen  V.  Singer  Mfg.  Co 516 

Olshinsky  v.  Meisels 921 

Oneida,  City  of,  Allen  v 948 

Oneida,  County  of.  Matter   of 

Clerk  of 950 

Onondaga  County  v.  Strong 899 

Onward  Construction  Co.,  Flah- 
erty v 924 

Oot  V.  Village  of  East  Syracuse.  896 
Oppenheimer  v.  Treble  Realty 

Co 986 

Oppenheimer  v.  Van  Raalte....  601 

Ordinewich  v.  Mikantowicz 891 

Orleans  Real  Estate  Co.,  Cas- 
cade Hotel  Co.  V 989 

Ormond   v.    Crosstown   St.    R. 

Co 895 

Osborne,  Davidson  v 747 

Osceola,  Town  of,  Stedman  v. . .  896 

Osset  V.  Welch 918 

Ostrander,  Champlain   &  San- 
ford  R  R.  Co.  V 752 

Otsego,   County  of,    Matter   of 

Justice  in 918 

Otselic  Valley  R.  R.   Co.,  Kelly 

Lumber  Co.  V 946 

Owners  Syndicate  Co.  v.  Koel- 
ble 986 

P. 

Pacific     Coast     Casualty     Co., 
Rathbone,     Sard     &    Co.    v. 

(2  cases) 947 

Packard   Co.   v.   City   of    New 

York 941 

PagniUo  v.  Mack  Paving  &  Con- 
struction Co 887 

Pain  ton  v.  Cavanaugh 372 

Palmer  v.  Brewer 892 

Palmer,  Dann  v 151,  902 

Palmer  v.  Schwarzenback 916 

Palmer  &  Singer  Mfg.  Co.,  Miller 

V 939 

Pangburn  v.  Buick  Motor  Co. . .  756 

Parezo,  Snyder  v 110 

Parker,  Lehigh  Valley  R  R.  Co. 

V 898 

Parker  v.  Simmons 908 


Digitized  by  VjOOQIC 


mv 


TABLE  OF  CASES  REPORTED. 


PAQB. 

Parkes,  Metropolitan  Trust  Co. 

V 932 

Parkville  Builders^  Supply  Co., 

Macaulay  v 936 

Parsons  v.  Knickerbocker  Trust 

Co 911 

Partenf  elder  v.  Finkler 918 

Pasquale,  People  v 933 

Pattee   v.    Hudson   Valley     R. 

Co 911,  913 

Patterson,  Empire  State  Surety 

Co.v 701 

Paul  Construction  Co.,  Shea  v. .  924 

Payette  v.  Farone 913 

Peck,  Carrv.... 945 

Peck  Realty  Co.,   Matter  of,  v. 

VUlage  of  Port  Chester 925 

Peddie  v.  O'Neill 886 

Pellegrenlo,  People  v 947 

Pelliccio  Certificate  (In  re  Far- 
ley)  917 

Penfield,  Brown  Paint  Co.  v 927 

Pennsylyania  R.  R   Co.,  Potter 

V. 949 

Pennsylvania  R.  R.  Co.,  Stowell 

V 900,  950 

People  V.Bent 734 

Peoplev.Bink 271 

People  V,  Blomberg 942 

People  V.  Brank 935 

People  V.  Brown 940 

People  V.  Buocola 942 

People  V.  Callahan 666 

People  V.  Cochrane 900 

People  V.  Connell 943 

People  V.  Dunphy 941 

People  V.  Finucan. 92,  894 

People  V.  Gangi 936 

People  V.  Gass 911,  947 

People  V.  Griswold 983 

People  V.  Haines 947 

People  V.  Hoke 744 

People  V.  James. 942 

People  V.  Kaufman 942 

People  V.  Kramer 918 

People  V.  LaScala 518 

People,  Lachmann  v 925 

People  V.  Levine 892 

People  v.  Lombardo 892 

People  V.  Love 918 

People  V.  MacDonald 900 


PAQB. 

People  V.  Maynard 790 

People  V.  McCarthy 987 

People  V.  Metropolitan  Surety 

Co ' 914 

People  V.  Pasquale. 933 

People  V.  Pellegrenlo 947 

People  V.  Raphael 941 

People  V.  Retamozo 984 

People  V.  Scotta 918 

People  V.  Sherman 911 

People  V.  Sirk 911 

People  V.  Treskow 908 

People  V.  Uttal ...  886 

People  V.  Vetere 948 

People      ex      rel.     Better      v. 

McLaughlin 916 

People  ex  rel.  Bridge  Operating 

Co.  V.  Public  Service   Com., 

Fh^  District 988 

People  ex  rel.  Campbell  v.  Kraft .  914 
People  ex  rel.  Cottrell  v.  Waldo.  889 
People  ex  rel.  Gaffey  v.  Fobes. . .  246 
People  ex  rel.  Greenberg  v.  Reid.  824 
People  ex  rel.  Hanson  v.  Jones. .  911 
People  ex  reL  Hensle  v.  Cropsey.  889 
People  ex  reL  Hoell  v.  Waldo  ...  709 
People    ex    rel.     Interborough 

Rapid  Transit  Co.  v.  Sohmer.  911 
People  ex  rel.  Janes  v.  Dickey. .  941 
People  ex  rel.  Keating  v.  Pren- 

dergast 541 

People     ex    rel.     Kerrigan    v. 

Cropsey 894 

People    ex    rel.     Lindgren     v. 

McGuire 413 

People  ex  rel.   Litwin  v.   Hod- 

kiewicz 901 

People  ex  rel.  Mann  v.  Baker. . .  892 

920 
People  ex  rel.  Mann  v.  Fitzell. . .  903 
People  ex  rel.  Moore  v.  Holmes.  257 
People  ex  rel.  Morf  v.  Cropsey. .  924 
People  ex  rel.  New  York  Edison 

Co.  V.  WUlcox 882 

People  ex  rel.  Price  v.  Hayes 661 

People  ex  rel.  Ryer  v.  Voorhis. .  926 
People  ex  rel.  Seleska  v.  Pren- 

dergast 926 

People  ex  rel.  Shea  v.  Prender- 

gast 92  7 

People  ex  rel.  Staples  v.  Sohmer.  914 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED, 


XXV 


PAOS. 

People  ex  rel.  Stein  v.  Whitney.  624 

937 
People  ex  rel.  Steves  v.  Kraft. . .  918 
People  ex  rel.  Sutton  v.  Harris. .  461 
People  ex  rel.  White  v.  Warden 

of  Workhouse 935 

People  ex  reL  White's  Express 

Co.  V.  Sohmer 911 

People  ex  reL  Williams  Co.  v, 

Solimer 764 

People  ex  rel.  Wilson  v.  Warden 

of  City  Prison. 108 

Peoples  Bank  at  Pinckard,  Adler 

V 941 

Peterson  v.  Martino : 894 

Peterson  v.  Renskorf 980 

Petur  V.  Erie  R  R.  Co 578 

Pfizer,  Wassermann  v 724 

Pier  (Old)  No.  61,  Matter  of 659 

Pierce  Co.,  Darlington  v 941 

PleriKJint  v.  Fifth  Avenue  Coach 

Co 40,  918 

Pitkin  v.Mulderry 899 

Pittsburg-Eastem  Co.,   Vulcan 

Iron  Works  v 948 

Polakoflf  V  Campbell 895 

Polley  V.  Lehigh  Valley  R.   R. 

Co 947 

PolUtz  V.  Wabash  R.  R.  Co 937 

Port  Chester,  Village  of,  Matter 

of  Peck  Realty  Co.  v 925 

Port  Henry  Iron  Ore  Co. ,  Kidder 

V 848 

Port   Jefferson   Electric    Light 

Co.,    North     Shore    Electric 

Light  &  Power  Co.  v 63 

Porter,  Sticklin  v 914 

Post  Agency,  Burdick  v 898 

Pottebaum,  Rosen  v 718 

Potter  V.   Buffalo,  Lockport  & 

Rochester  R.  Co 897 

Potter  V.  Engert 897 

Potter  V.   Pennsylvania   R.   R 

Co 949 

Powell  V.  German  Artistic  Weav- 
ing Co 985 

Powell,  Matter  of,  v.  American 

&BritishMfg.  Co 984 

Powers  Motion  Picture  Co.,  Ma- 
jestic Motion  Picture  Co.  v. . .  989 
Pratt,  Moloney  v 911 


FAGB. 

Pratt,  Robinson  v 788 

Pray  v.  New  York  State  Na- 
tional Bank,  Albany 906 

Pregizer  v.  Lorey 898 

Prendergast,      People     ex    reL 

Keating  v 641 

Prendergast,     People     ex     reL 

Seleskav 926 

Prendergast,  People  ex  rel.  Shea 

V 927 

Prescott,  Clancy  v 928 

Press  Pub.  Co.,  O'Connell  v 926 

Preston  v.  Barrick  Pub.  Co 985 

Price,  People  ex  rel.,  v.  Hayes. .  561 
Princeton    Construction  Co.  v, 

Barrie 986 

Probst,  Welch  V 147 

Property  Security  Co.,  Landeker 

V 985 

Provoost  V.  International  R  Co.  240 
Public  Charities  of  City  of  New 
York,  Commissioner  of  (Com- 
plaint of  Walsh),  V.  Coyle 890 

Public  Service  Comm.,  First 
District,  People  ex  reL  Bridge 

Operating  Co.  v 988 

Public  Service  Comm.,  Second 
District,  Town  of  Mamaro- 
neck,  v.  Westchester  St.  R  R 
Co 914 

Q. 

Quaranta  v.  GriiBn- White  Shoe 
Co 920 

Quatf  asel  v.  New  York  &  Queens 
County  R.  Co 61 

Queens  County  Proceeding  (In 
re  Walsh  —  New  York  Life  Ins. 
&  Trust  Co.) 886,  918 

Queensborough  Dealers  &  Con- 
sumers Hygeia  Ice  Co.,  Ltd., 
Stadlerv 988 

Quinn  v.  Quinn 922 

E. 
Raby    v.    Greater    New    York 

Development  Co 72 

Radermacher,  Dyer  v 917 

Ramapo  Mfg.  Co.  v.  Mapes 888 

Randel,  Matter  of 987 

Raphael,  People  V 941 


Digitized  by  VjOOQIC 


XXVI 


TABLE  OF  CASES  REPORTED. 


Rastetter  v.  Hoenninger 853 

Rathbone,  Sard  &  Co.  v.  Pacific 

Coast  Casualty  Co.  (2  cases).  947 
Rech,  Columbia  Distilling  Co.  v.  128 

Redmond  v.  Hughes 99 

Reeves,  McPartland  v 920,  924 

Reich,  Kaufman  v 928 

Reid  V.  New  York  &  New  Jersey 

Telephone  Co 96,  920 

Reid,  People  ex  rel.  Greenberg 

V 324 

Reilly,  Matter  of  (In  re  City  of 

New  York) 937 

Reinckev.  Texas  Co 940 

Reiner  v.  Galinger 711 

Reis&  Co.  V.  Volck 613 

Reisler  v.  National  Printing  & 

Engraving  Co 942 

Renskorf,  Peterson  v , 930 

Retamozo,  People  v 934 

Reuckert,  Curtis  v 894 

Reusens,  New  York  Central  & 

H.  R.R  R.CO.  V 468 

Rheims   v.    Bracken-McAveney 

Co 14 

Rice,    Blaw     Collapsible    Steel 

Centering  Co.  v 941 

Rice  V.   New   York   Central  & 

H.  R.R.  R.  Co 889 

Rickenbrode,     Lake    Shore    & 

Michigan  Southern  R.  Co.  v. .  901 
Ricketson  v.  Village  of  Saranac 

Lake 911 

Ridgway  Co.,  Ochoa  v 936 

Riegelmann,  Matter  of 939 

Ripley  v.  Frazer 896 

Ritter  v.  Lahr 898 

Ritter  Lumber  Co.  v.  Schroeder 

LumberCo 897 

Roach  V.  Lorence 938 

Robb  V.  City  of  New  York 621 

Roberts  &  Co.,  Irving  v 900 

Robinson  v.  City  of  Elmira 947 

Robinson,  Matter  of 589 

Robinson  V.  Pratt 738 

Rochester,  City  of,  v.  American 

Agricultural  Chemical  Co 900 

Rochester,  City  of,  v.  Gutberlett.  900 
Rochester,  Syracuse  &  Eastern 

R.  R.  Co.,  Kozlowski  v 901 

Rockdale  Co.  v.  Smith 947 


PAOl. 

Rockowitz  V.  Siegel 636,  937 

Rodzborski  v.  American  Sugar 

Refining  Co 395 

Rogers  v.  Herald  Co.    (2  cases). .  911 

Rogers  v.  Herald  Co 948 

Rogers  v.  Lee 911 

Rose,  Howell  v 926 

Rosen  v.  Pottebaum 713 

Rosenblatt  v.  City  of  New  York.  937 

Rosenblum  v.  McCollum 404 

Rossi  v.  Long  Island  R.  R.  Co. 

{2case8) 892 

Rosstad  v.  "Van  Hoveling  Ameri- 
can Composition  Co 924 

Rouse  V.  Lake  Shore  &  Michigan 

Southern  R.  Co 902 

Rowley    v.     Newburgh    Light, 

Heat  &  Power  Co 65 

Rubbo,  Matter  of  Search  v 890 

Rudiger  v.  Coleman 890,  918 

Rule   13,    Fourth    Department, 

Matterof 903 

Runkel  Brothers,  Marino  v 935 

Runyon,  Emmet  v 888 

Rupp  V.  Aitken 947 

Ryer,  People  ex  rel.,  v.  Voorhis.  926 
Ryerson    v.    Brooklyn,    Queens 

County  &  Suburban  R  R  Co.  886 
Ryon  V.  WiUcox 883,  890 

s. 

Sadan  v.  Crystal  &  Son 950 

Salomon  v.  Moses 934,  935 

Santacapite  v.  American  Loco- 
motive Co 912,  914 

Saranac      Lake,      Village      of, 

O'Brian  V 947 

Saranac  Lake,  Village  of,  Rick- 
etson v 911 

Sauerbrunn  v.  Board  of  Educa- 
tion  986 

Savo  V.  Araho  Construction  Co. .  894 
Sayer  v.  City  of  New  York. .  894,  920 
Schaefer  v.    Brooklyn   Heights 

R.  R  Co 982 

Schaefer,  Grolier  Society  of  Lon- 
don V 926 

Schamberg  v.  Whitman 939 

Schenectady,  City  of,  Frank  v. .  910 

Scher  v.  Wosky  934 

Schieflfelin  v.  Britt 936 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  EEPORTED. 


XXVll 


PAOB. 

Schloss  V.  Wilson 935 

Schneider,  Foster  v 898 

Schoellkopf  v.  Ballou 895 

Schoffel  V.  Interborough  Eapld 

Transit  Co 927 

Scholl,  Sutorius  V 935 

School  Site,  Old  Stone  Road  (In 

re  City  of  New  York) 917 

Schroeder   Lumber  Co.,   Ritter 

Lumber  Co.  v. 897 

Schuster,  Hennepin  Imp.  Co.,  v.  908 

Schwarzenback,  Palmer  v 916 

Schweitzer  v.   Hamburg-Ameri- 

kanische   Packetfarht  Actien 

GeselJschaft 884 

Schweizer  v.  Hickok 884 

Scofleld,  Matter  of 917,  920 

Scott,  Merrittv 897 

Soott  Lumber  Co.,  Gleason  v. . .  910 

Scotta,  People  v 918 

Scudder,  Strout  Co.  v 948 

Sealy  v.  Foote 936 

Search,  Matter  of,  v.  Rubbo 899 

Seavey,  Brackett  v. 945 

Seavey,  Clowe  v 912 

Seibert,Idev 900 

SeLxasv.  Bassett 936 

Seleska,  People  ex  reL,  v.  Pren- 

dergast 926 

Sells   ▼.    Autographic   Register 

Co 935,  943 

SeweUv.  Swift 584 

Seybolt,  O'Brien  v 947,  948 

Seymour,  Ferris  v 921 

Seymour,  Young  Brothers  Feed 

Co.  V 549 

Sbappee,  EUsv 910 

Sharkey,  Adirondack  Trust  Co. 

V 909 

Shaver,  Styles  v 903 

Shaw,  Billings  v 888 

Shea  V.  Paul  Construction  Co. .  924 
Shea,  People  ex  reL,  v.  Prender- 

gast 927 

Sherman,  People  v 911 

Siegel,  Rockowltz  v 636,  937 

Sikorsky  v.  Martin  &  White  Co.  922 

Silverman  v.  Hamburger 934 

Silverstein  v.  Brown 934 

Simmons,  Matter  of  (Hill  View 

Reservoir,  Sea  No.  1) 444,  917 


pAoa. 
Simmons,  Matter  of  (Hill  View 
Reservoir,  Sec   No.   1,  Parcel 

No.  2) 886 

Simmons,  Parker  v 903 

Simon  v.  Frazee 936 

Simonetti,  Franzese  v 891 

Simonetti,  Stott  v.    (2  cases) 890 

Sims,  Fitzpatrick  v 940 

Singer  Mfg.  Co.,  Olsen  v 516 

Sirk,Peoplev 911 

Slattery  v.  National  Fireproof- 

ing  Co 936 

Sleeper  v.  Joline 938 

Slocum  V.  Tompkins 886 

Smidt  V.  Buffalo  Cold  Storage 

Co 901 

Smith,  Allen  v 920 

Smith  V.  Craig 648 

Smith  V.  First  National  Bank  of 

Albany 817 

Smith,  Howard  v 918 

Smith,  Linnell  v 942 

Smith  V.  Mulford 887 

Smith,  Rockdale  Co.  v 947 

Smith  V.  Smith 921,  922 

Smith  V.  State  of  New  York  ....  810 

Smith  V.  Travelers  Ins.  Co 936 

Smith,  Gray  &  Co.,  Taft  v 936 

Smith  &  Sons  Carpet  Co.,  Lynch 

V 889 

Smyth,  Eagan  v 899 

Snyder  v.  Parezo 110 

Snyder,  Thayer  v 948 

Sohmer,  People   ex   rel.    Inter- 
borough Rapid  Transit  Co.  v..  911 
Sohmer,  People  ex  rel.  Staples  v.  914 
Sohmer,  People  ex  rel.  White's 

Express  Co.  v 911 

Sohmer,  People  ex  rel.  Williams 

Co.  V 764 

Solvay  Process  Co.,  Foley  v 902 

Sotsky  V.  Cohen 921,  927 

Southard,  Ewell  v. 891 

Southwiek  v.  New  York  Chris- 
tian Missionary  Soc 116 

Specht  V.  Waterbury  Co 924 

Spelliiian,  Brady  v 887 

Sprague  v.  Walts.    (2  cases) 949 

Spring  Valley  Swamp,  Matter  of.  885 

Springer,  Thomas  v 918 

Sprintz  v.  Cooper.     (2  cases).  918,  926 


Digitized  by  VjOOQIC 


ZXVlll 


TABLE  OF  CASES  REPORTED. 


PAQB. 

Stadler  v,  QueeiiHborough 
Dealers  &  Consumers^  Hygeia 

Ice  Co.,  Ltd 938 

Standard     Hardwood     Lumber 

Co.,  Wilflonv 900 

Standard  Light,  Heat  &  Power 

Co.,  Luther  V 904 

Stanley,  McCarthy  v 858 

Stanton  v.  Lehigh  Valley  R.  R. 

Co 912 

Staples,  People  ex  rel.,  v.  Sohmer.  914 
Stark  V.  Wyckoflf  Lumber  &  Mfg. 

Co 901 

State  Mutual  Life  Ins.  Society, 

Arnettv. 896 

State  of  New  York,  Bailey  v. . . .  909 
State  of  New  York,  Bailey  v. . . .  912 
State  of  New  York,  Briggs  v. . . .  945 
State  of  New  York,  CarroU  v.. . .  912 
State  of  New  York,  Cowles  v. . . .  909 
State  of  New  York,  Hilflnger  v. .  946 
State   of   New   York,    Johnson 

V 861,  918 

State  of  New  York,  Matter  of 
Supt.  of  Banks  of  (Bingham- 

ton  Trust  Co.) 946 

State  of  New  York,  Matter  of 
Supt.  of  Banks  of  (In  re  Car- 
negie Safe  Deposit  Co.) 929 

State  of  New  York,  New  England 

Brick  Co.  V. 274 

State  of  New  York,  Smith  v. . . .  810 
State   of     New     York,    United 

States  Radiator  Corporation  v.  367 
State  of  New  York,  Waite  v.. . .  948 
Stedman  v.  Town  of  Osceola. . .  896 

Steele  v.  O'Neil 948 

Steenbergh  v.  Ingmire 912 

Steers,  Brooklyn  Heights  R.  R 

Co.v 888 

Steers,  Littierio  v 934 

Stein,  People  ex  rel.,  V.Whitney.  624 

987 

Stemmler,  Bragaw  v 918 

Stern  v.  Lindars 987 

Steves,  People  ex  rel.,  v.  Kraft.  913 

Stewart,   Bartlett  v 936 

Stewart,  Canfield  v 740 

Sticklin  v.  Porter 914 

Storr,  Geerv 898 

Stott  V.  Simonetti.    (2  caseK) 890 


PAGE. 

Stowell  V.  Pennsylvania  R.  R. 

Co 900,  950 

Strong,  Onondaga  County  v 899 

Strout  Co.   v.  Scudder 948 

Stylesv.  Shaver 903 

Sugraines,  Callery  v 943 

Sullivan    v.      Greenhut  -  Siegel 

Cooper  Co 921 

Sullivan,  McCann  v 884,  918 

Sullivan,  Newbery  v 886 

Sun  Printing  &  Pub.  Assn.,  Gar- 
rison V 937 

Supt.  of  Banks,  Matter  of  (Bing- 

hamton  Trust  Co.) 946 

Superintendent  of  Banks,  Mat- 
ter of  (Carnegie  Trust  Co.).  606,  929 
Superior    Axle    &   Forge    Co., 

Kenen  v 899 

Supreme  Council  of  Royal  Arca- 
num, Wilcox  V 297 

Sutoriusv.  SchoU 936 

Sutton    V.  Butler 894 

Sutton,  People  ex  reL,  v.  Harris.  461 
Swift,  Sewellv 584 

T. 

Taft  V.  Smith,  Gray  &  Co 935 

Talmage,  Chute  V 935 

Tamney,  Matter  of,  v.  Atkins. . .  809 

Tannatt  v.  Haines 894 

Tanner  v.  Conger 912,  914 

Tax  Lien  Co.  of  New  York  v. 

Hutter 887 

Tax  Lien  Co.  of  New  York  v. 

Kammann 927 

Taylor  v.  Bankers  Loan  &  In- 
vestment Co 937 

Terhune   v.   Brooklyn   Heights 

R.  R.  Co 927 

Term,  Otsego  Co.  Trial  &  Special, 

Matter  of 918 

Texas  Co.,  Reincke  v. 940 

Tetzlaff  V.  Tetzlaflf 941 

Thacher,  Bellman  &  Sanford  v. .  887 
Thayer   v.    Farmers'  Fire   Ins. 
Assn.  of  Towns  of  Greenville, 

etc 948 

Thayer  v.  Snyder 948 

Thomas   v.    Eastern    Concrete 

Steel  Co 949 

Thomas  v.  Springer 918 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


XXIX 


PAOE. 

Thomas   Motor   Co.  v.    United 

States  Fidelity,  etc.,  Co 934 

Thoinason  v.  Thomason 895 

Thompson  v.  Thompson 890 

Thompson-StarrettCo.,  Ewenv.  923 

Thomson  v.  McNanght 912 

Tichnor  Brothers,  Inc.,  v.  Bar- 
ley  888 

Titeomb  v.  Berkovitz 890 

Tobl  V.  Nemecek.    (2  cases) 936 

Tompkins,  Slocum  v 886 

Tompkins  County  Co-operative 

Fire  Ins.  Co.,  Lawrence  v 901 

Town    Board    &  Town   Super- 
intendent   of    Highways    of 
Town  of  Colchester,  Matter  of.  946 
Town  of  Colchester,  Town  Board 
&    Town    Superintendent   of 

Highways  of.  Matter  of. 946 

Town  of   Cortlandt,   Matter  of 
Board  of  Education  of  Union 

Free  School 892 

Town  of  Osceola,  Stedman  v 896 

Travelers  Ins.  Co.,  Smith  v. 936 

Treble  Realty  Co.,  Oppenheimer 

V 986 

Treakow,  People  v 903 

Trieber  v.  New  York  &  Queens 

County  R.  Co 884 

Triest,  Halev '....930 

Troughton  v.  Grace 655 

Trumbull  v.  TrumbulL 948 

Tuck,  Goldberg  v 889,  891 

Tyler,  Ladd  V. 889 

u. 

Ufford,Ehnerv 912 

Ullman  v.  Ullman 419 

Ulster   County   (In   re   Bd.    of 
Water  Supply  of  City  of  New 

York) 947 

Unger,  Voorhees  v 35 

Union  Bag  &  Paper  Co.,  Ham- 
mond V 776 

Union    Perry    Co.,    Matter    of 

Hitchcock  V 891 

Union   Free   School,    Town   of 
Cortlandt,   Matter  of    Bd.  of 

Education  of 892 

United  States  Fidelity,  etc.,  Co., 
Thomas  Motor  Co.  v 934 


PAGB. 

United  States  Gypsum  Co., 
Kasprovoski  v 949 

United  States  McAdamite  Metal 
Co.,  British  Aluminum  Co.  v.  984 

United  States  Mortgage  &  Trust 
Co.,  Morgan  v 898 

United  States  Radiator  Co., 
Lilley  V 902 

United  States  Radiator  Corpo- 
ration V.  State  of  New  York. . .  867 

United  States  Talc  Co..  Free- 
man V 782 

United  States  Transportation 
Co.,  Knapp  v 900 

United  Surety  Co.  v.  Meenan. . .  942 

United  Traction  Co.  Barron  v. .  909 

Utica,  City  of.  Hooks  v. . . .  898,  949 

Utica  Gas  &  Electric  Co.,  Globe 
Woolen  Co.  V 184 

Uttal,  People  v 886 

V. 

Valentine,  Howard  Estates  De- 
velopment Co.  V 917 

Valentine,  Knief  v 925 

Valentine,  Norton  v 392 

Van  Alstine  V.  Burt 81,  892 

Van  Kleeck,  Matter  of,  v.  City  of 

New  York 749 

Van  Ness  v.  Kenyon 948 

Van  Raalte,  Oppenheimer  v 601 

Van  Slochem  v.  Villard 938 

Vaughan,  Mahr  v 288 

Vernon  Ave.  (In  re  City  of  New 

York) 889 

Vetere,  People  v 943 

Viele  V.  McLean 895 

Village  of  Angola  v.  Lake  Shore 
&  Michigan  Southern  R.  Co. . .  896 

Village  of  Clinton,  Mara  v 897 

Village  of  East  Syracuse,  Hul- 

bert  V 899 

Village  of  East  Syracuse,  Got  v.  896 
Village  of  Northville,  Lobdell  v.  384 
Village  of  Port  Chester,  Matter 

of  Peck  Realty  Co.  v 925 

Village  of  Saranac  Lake,  O'Brian 

V 947 

Village  of  Saranac  Lake,  Ricket- 

son  V 911 

Villard,  Van  Slochem  v 938 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


PAoa. 

Virgil  v.BeU 948 

Vogelsang  v.  Hansen 887 

Volck,  Reis&Co.  V 613 

Von  Hoveling  American  Compo- 
sition Co. ,  Rosstad  v. . .' 924 

Voorhees  v.  Unger 35 

Voorhis,    People   ex   rel.    Ryer 

V 926 

Vulcan  Iron  Works  v.  Pittsburg- 
EajsternCo 948 

W. 

Wabash  R.  R  Co.,  PoUitz  v 937 

Wait,  Foster  v 933 

Waite  V.  State  of  New  York. ...  948 

Walbridge,  Kingston  v 896 

Waldo,  People  ex  rel.  Cottrell  v.  889 
Waldo,  People  ex  rel.  Hoell  v, . .  709 
Walnut  Hill  Bank  v.  National 

Reserve  Bank 934 

Walsh,  Commissioner  of  Public 

Charities  of  City  of  New  York 

(Plunkett)  V 923 

Walsh  (Commissioner  of  Public 

Charities  of  City  of  New  York) 

v.Coyle 890 

Walsh,   Matter   of    (In  re   New 

York  Life  Ins.  &  Trust  Co.— 

Kings  County  Proceeding).  885,  918 
Walsh,   Matter  of  (In  re  New 

York  Life  Ins.  &  Trust  Co.— 

Queens    County  Proceeding).  886 

918 

Walts,  Sprague  v.    (2  cases) 949 

Warden  of  City  Prison,  People 

ex  rel.  Wilson  v 108 

Warden  of  Workhouse,   People 

ex  rel.  White  v 935 

Washburn  v.  Acome 948 

Wassermann  v.  Pfizer 724 

Water  bury  Co.,  Specht  v 924 

Weagant  v.  New  Y^ork  Central 

&H.R.  R.  R  Co 897 

Wears  v.  Johnson 770 

Weaver  v.  Yoimg 896 

Webber,  Matter  of 539 

Weber  v,  Balbach 894 

Weber,  Latner  v 889 

Weiant  v.  Haines 940 

Weidinger  v.  New  York  &  New 

England  Cement  &  Lime  Co. .  948 


Weidlich,  CoUier  v 890 

Weidlich,   Collier    v.    (Appeals 

Nos.  2  &3) 923 

Weil  V.  Weil 622 

Weisburg,  Kronau  v 356 

Weisl  V.  Weller 986 

Weiss,  Kratenstein  v 918 

Welch,  Osset  v 913 

Welch  V.  Probst 147 

Weller,  Weisl  v 936 

Welts  V.  Anderson 897,  901 

Welz  &  Zerweck,  Kern  v 432 

Wesley,  Wood  v 897 

West  163d  St.  (In  re  City  of  New 

York) 725 

Westchester  St.  R  R  Co.,  Pub- 
lic Service  Comm.,  Second  Dis- 
trict, Town   of   Mamaroneck 

V 914 

Western  Electric  Co.  v.  Har- 
rison   983 

Western  Union  Telegraph  Co., 

Lewis  V 899 

Weston  V.  City  of  Buffalo 902 

Wheeler  v.  Wheeler 950 

White  V.  Coughlin 908 

White   V.    New   York   Military 

Academy  Realty  Co 922 

White,  People  ex  rel.,  v.  Warden 

of  Workhouse 985 

White     Mfg.     Co.,     Mehrbach 

V 942 

White's  Express  Co.,  People  ex 

rel.,  V.  Sohmer 911 

Whitman,  Schamberg  v 9d9 

Whitney,  People  ex   rel.  Stein 

V 624,  937 

Whitridge,  Losee  v 922 

Whitson  V.  Wicks 923 

Wicks,  Whitson  v 923 

Wiedman  v.  Kinzly 895 

Wightman,  Lockwood  v 926 

Wilcox  V.  Supreme  Council  of 

Royal  Arcanum 297 

Wilgus,  Matter  of 921 

Wilhelmv.  Wood 42 

Wilkie  V.  Erie  R  R  Co 940 

Wilkinson  Brothers  &  Co.,  City 

of  New  York  v 660 

Willcox,  Hopper  v 113,  888 

Willcox,  Ryon  v 883,  890 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


XTcm 


PAoa. 
Willoox,  People  ex  reL  New  York 

£dJ8on  Go.  V 832 

WiUey,  Bellov 905 

Williams  v.  Kaniholz 887 

Williams  Co.,  People  ex  rel.,  v. 

Sohmer 764 

Willis  V.  Everett 887,  920 

Wilson,  Schloss  v 936 

Wilson  y.  Standard  Hardwood 

Lumber  Co 900 

Wilson,  People  ex  reL,  v. Warden 

ofCity  Prison 108 

Wiltbank,  Marshall  v 910 

Winter  v.  Department  of  Health, 

City  of  New  York 104 

Winters,  Lyford  v 910 

Wise,  Wood  V 887 

With  V.Cook 940 

Wojcieehowski,  Koprucki  v. 949 

Wollf,  Casey  v 896 

Wood,BaUv 917 

Wood  V.  Wesley 897 

Wood,WUhehnv 42 

Wood  V.  Wise. 887 


PAoa. 

Work,  Matter  of 707 

Wosky,  Scherv 984 

Wright  &  Alexander  Co.  v.  Alex- 
ander   896 

Wright  Co.  V.  Aero  Corporation, 

Ltd 988 

Wulflfv.Wulff 22 

Wyckoff   Lumber  &   Mfg.  Co., 

Starkv. 901 

Wyoming     Valley    Trust    Co., 
Flick  V 937 

Y. 

Yawger,  Matter  of  Bauer  v. 914 

Young  V.  Ingalsbe 875 

Young,  Weaver  v 896 

Young  Brothers    Feed   Co.    v. 
Seymour 649 

z. 

Ziebert  v.  Hudson  Valley  R  Co.  948 
Zobrest  v.  East  Buffalo  Brewing 
Co 895 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED. 


Abbott  V.  Cnrran 98  N.  Y.  666 126 

Adams  V.  Field. 21  Vt.  266 408 

Admiral  Realty  Co.  v.  City  of  New 

York 76  Misc.  Rep.  345 888 

Adrianoe,  Piatt  &  Co.  v.  Coon 15  App.  Div.  92 82 

Allen  V.  Com  Exchange  Bank 181  N.  Y.  278 759 

AUerton  V.  Belden 49  N.  Y.  873 712 

Ames  V.  Manhattan  Life  Ins.  Co 40  App.  Div.  465;  afifd.,  167  N.  Y. 

584 267-270 

Andrews V.  GiUespie 47N.Y.487 21 

Argall  V.  Jacobs. 87  N.  Y.  110 500 

Arthurv.  Homestead  Fire  Ins.  Co...     78  N.  Y.  462,  467 499 

Anltman  &  Taylor  Co.  v.  Syme 163  N.  Y.  64,  57 460 

Avery  v.  Equitable  Life  Assurance 

Society. 117N.Y.451 74 

B. 

Bakerv.  Drake 66  N.  Y.  522 875 

Baker  v.  Higgins 21  N,  Y.  397 696 

Ballou  V.  Parsons. 11  Hun,  602 502 

Bandman  V.  Finn. 185  N.  Y.  508  484,  488 

Bank  of  United  States  v.  Owens 2  Pet.  527 826 

Barkley  V.  WUcox 86  N.  Y.  140 280 

Barnard  V.  Gantz 140  N.  Y.  249 145,  807 

Barnard  V.Hall 143  N.  Y.  839 146 

Barnes  V.  Brown 80  N.  Y.  527 196 

Barr  v.  N.  Y.,  L.  E.  &  W.  R.  R  Co. .  125  N.  Y.  263,  274. .  196,  476,  477,  480 

Barr  V.  Sofranski 180  App.  Div.  783 87 

Barwin  Realty  Co.  v.  Union  Stove 

Works 146  App.  Div.  819 558 

Bates  V.  Weir 121  App.  Div.  275 684,  686 

Bealv.  Finch 11  N.  Y.  128 761 

Beardsley  V.  Duntley 69  N.  Y.  577 808 

Beetz  V.  City  of  Brooklyn 10  App.  Div.  382 71 

Beglinv.  Metropolitan  Life  Ins.  Co..    173  N.  Y.  374 374 

Belger  V.  Dinsmore. 51  N.  Y.  166 681,  684r-686 

Bellinger  v.  New  York  Central  Rail- 
road     23N.  Y.  42 229 

Benjamin  v.  Palatine  Ins.  Co.,  Ltd. .  80  App.  Div.  260;  affd.,  177  N.  Y. 

588 267,  270 

Bennett  V.  Bates 94N.  Y.  364 418 

Bennettv.  Leeds  Mfg.  Co HON.  Y.  150. 687 

App.  Div.— Vol.  CU.  iii                           xxxm 


Digitized  by  VjOOQIC 


xxxiv  TABLE  OF  CASES  CITED. 

PAOX. 

Benson  V.  Heathorn 1  Yoirng  &  CJol.  826 lU 

Berenbroick  v.  St.  Luke's  HospitaJ . .     23  App.  Div.  339 127 

Benuel  v.  New  York,  N.  H.  &  H.  R. 

R.  Co 62    App.   Div.    889;   affd.,    172 

N.  Y.  639 654-556 

Bertles  v.  Nunan 92  N.  Y.  152 612 

Bertolami  v.  United  Engineering  & 

C.  Co 198N.  Y.  71 401 

Beveridge  V.  N.  Y.  E.  R.  R  Co 112  N.  Y.  1,28 476 

Bissell  V.  N.  Y.  C.  R.  R  Co 25  N.  Y.  442 185 

Black   River    &;    M.    R.    R.    Co.    v. 

Barnard 9  Hun,  104 66 

Bloodgood  V.  Lewis 146  App.  Div.  86 942 

Bloodgood  V.  M.  &  H.  R.  R  Co 18  Wend.  9 412 

Blumenthal  v.  Lewy 82  App.  Div.  636 899 

Board  of  Education  v.  Reilly 71  App.  Div.  468 126 

Boering  V.  Chesapeake  Beach  R  Co.     193  U.  S.  442 185 

Bohm  V.  Metropolitan  El.  R  Co 129  N.  Y.  576 464 

Bollerv.  Boiler Ill  App.  Div.. 240 626 

Bond  V.  Atlantic  Terra  Cotta  Co. . . .     137  App.  Div.  671 988 

Booth  V.  Powers 66  N.  Y.  22,  31 130 

Booth  V.  State  of  Georgia. 134  Ga.  163 610 

Born  V.  Sclirenkeisen 110  N.  Y.  66 74 

Borough  Construction  Co.  v.  City  of 

New  York 131  App.  Div.  278 409 

Bouvier  v.  Baltimore  &  N.  Y.  R.  R 

Co 67  N.  J.  L.  281;  60  L.  R  A.  750, 

767 121 

Bovi  V.  Hess 123  App.  Div.  389 400 

Boydv.  Conklin 64Mich.683 230 

Boydv.  Vale 84  App.  Div.  414 366 

Bradford,  E.  &  C.  R  R  Co.  v.  N.  Y., 

L.  E.  &W.  R  R  Co 123N.  Y.  316 889 

Bradtv.  City  of  Albany 5  Hun,  591 386 

Bramanv.  Bingham 26  N.  Y.  483 74 

Brand  v.  Borden's  Condensed  Milk 

Co 89  App.  Div.  188 407 

Brewer  v.  Califlf 103  App.  Div.  138 772 

Brewster  v.  Rogers  Co 169  N.  Y.  73 412 

Briggs  V.  Jones 8  Misc.  Rep.  261;  affd.,  149 N.  Y. 

577 880 

Brinkley  V.  Brinkley...., 47N.  Y.  40,  49 23 

Brooks  V.  Racich  Asbestos  Mfg.  Co. .     137  App.  Div.  280 938 

Brown  v.  Ontario  Talc  Co 81  App.  Div.  273 308 

Bryant  v.  Thompson 128  N.  Y.  426 236 

Buchanan  V.  Little 164  N.  Y.  147 171 

Buckhout  V.  City  of  New  York 176  N.  Y.  368 33,    34 

Burdickv.  Bui-dick 180N.Y.261 360 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED.  xxxv 

PAOB. 

Burke  V.  Mayor....  7App.  Div.  128 89 

Burton's  Case 3  Coke,  139 828 

Buahnell  V.  Durant 83  Hun,  32 82 

c. 

Caddy  v.  Interborough  Bapid  Transit 

Co 196  N.  Y.  416,  419 161,  782 

CaldweU  V.  Mills 14  Can.  L.  T.  171 486 

Cambridge  Valley  Bank  v.  Delano. .    48  N.  Y.  326 803 

Canal  Appraisers  v.  People 17  Wend.  571,  612 865 

Cancemi  V.  People 18  N.  Y.  128 735 

Capronv.  Thompson 86  N.  Y.  418 875 

Caswell  V.  Putnam 102  N.  Y.  158 876 

Central    Trust   Co.    v.    Manhattan 

Trustee 149  App.  Div.  941 680 

Central  Trust  Co.  v.  New  York  City 

&  N.  R.  R  Co HON.  Y.  250 ...608 

Central    Trust    Co.   v.   Third    Ave. 

R.  R  Co 186  Fed.  Rep.  291 609 

Chamberlain  V.  Spargur 86  N.  Y.  603 804 

Champlaln  Stone  &  Sand  Co.  v.  State 

of  New  York. 142  App.  Div.  94;  affd.,  206  N.  Y. 

689 364 

Chanlerv.  N.  Y.  EL  R  R  Co 34  App.  Div.  805 77 

Chapin  v.  Dobson 78  N.  Y.  74 696 

Chapman  v.  Brooks 31  N.  Y.  75 876 

Cherokee  Nation  v.  Kansas  R  Co, . .     135  U.  S.  641,  659 412 

Chester  v.  Buffalo  Car  Mfg.  Co 70  App.  Div.  443;  188  N.  Y.  426.  172 

Chicago  &  Pacific   Railway  Co.  v. 

McGlinn 114  U.  S.  642,  546 29 

Christopher    Street    R    R    Co.    v. 

Twenty-third  Street  R  Co. 149  N.  Y.  61 74 

Church  v.Kidd 3  Hun,  263 884 

City  Bank  of  Racine  v.  Babcock. ...    1  Hohnes  (U.  S.  C.  C),  180 656 

City  of  Buffalo  V,  Pratt 131  N.  Y.  293,  299 76,    77 

City  of  Geneva  v.  Henson. 195  N.  Y.  447 410 

City  of  New  York  V.  Blum. 72  Misc.  Rep.  243 928 

Cityof  New  York  V.Fredericks 150  App.  Div.  83 662 

City  of  New  York  V.  Matthews 180  N.  Y.  41 409 

City  of  Rochester  v.  Fourteenth  Ward 

Assn 188N.Y.  28 12 

City  of  Rochesterv.  Rochester  R  Co.    182  N.  Y.  99 248 

Clappe  V.  Taylor 125  Appi.  Div.  605 654 

Clark  V.  New  York  Military  Academy 

Realty  Co 161  App.  Div.  426 922 

Clason  V.Bailey 14  Johns.  486 408 

Cobbv.  DolphinMfg.  Co 108  N.  Y.  463,  468 151 

Cole  V.  Fall  Brook  Coal  Co 169  N.  Y.  59 41 


Digitized  by  VjOOQIC 


xxxvi  TABLE  OF  CASES  CITED. 

CoUender  v.  Dinamore 55  N.  Y.  200. 682 

Corner  V.  CJoUins 172  N.  Y.  d9 759 

Collins  V.  Buffcdo,  Lockport  &  Roch- 
ester RCo 145App.  Div.  148 898 

CoUins  V.  City  of  New  York. 151  App.  Div.  618 621,622 

CoUinsv.  CoUins 80  N.  Y.  1 546 

Coltonv.  Dunham 2  Paige,  267 820 

Commercial  Publishing  Co.  v.  Beck- 

with 57  App.  Div.  574 721 

Conkling  V.  Weatherwax 181N.Y.  258 102 

Consolidated  Fruit  Jar  Co,  v.  Wisner.  110  App.  Div.  99 321 

Content  V.  Banner 184  N.  Y.  121 654 

Continental  Ins.  Co.  v.  N.  Y.  &  H.  R 

R.  Co 187  N.  Y.  225 477 

Corbett  v.  Underwood 83  Ul.  324 654 

Corcoran  V.  Holbrook 59  N.  Y.  517 68 

Cosselmon  v.  Dunfee 59  App.  Div.  467;  aflfd.,  172  N.  Y. 

507 898 

Coweev.  CorneU 75  N.  Y.  99 807 

CoweUv.  Springs  Co 100  U.  S.  55 118 

Craven  v.  International  R.  Co 100  App.  Div.  157 245 

Creery  v.  Holly 14  Wend.  26 696 

Cronin  v.  Manhattan  Transit  Co 124  App.  Div.  543,  544 916 

Cumberland  Coal  Co.  v.  Sherman. . .  30  Barb.  568-572 194 

Cumminga  V.  Kenny. 97  App.  Div.  114 162 

D. 

Dahlstromv.  Gemunder 198  N.  Y.  449 409 

Dale  V.  Roosevelt 5  Johns.  Ch.  174 806 

Davis  V.  Davis 75  N.  Y.  221, 227 ^1 

Davis  V.  Rosenzweig  Realty  Co 192  N.  Y.  128 28 

Davis  V.  Stanford 87Hun,531 721 

Davis   Confectionery   Co.,    Inc.,    v. 

Rochester  G.  Ins.  Co 141  App.  Div.  909 491 

Dayv.  N.  Y.  C.  R.  R.  Co 51  N.  Y.  583;   22  Hun,  412;  89 

N.  Y.  616 175 

DeLancey  V.  Steams 66  N.  Y.  157 808 

De  Peyster  V.  Murphy 66  N.  Y.  622 34 

DeSt.  Laurent  V.  Slater 28  App.  Div.  70 77 

Delaware,  L.  &  W.  R.  R  Co.  v.  City 

ofBuffalo 158N.Y.  478,480;  65  Hun,  464..    64 

Dempsey  v.  N.  Y.  C.  &  H.  R  R  R 

Co 146N.  Y.  290 188 

Deppev.  C,  R  I.  &P.  R  Co 36  Iowa,  52 137 

Derby  V.  Brandt 99  App.  Div.  257 587,  538 

Devine  v.  Brooklyn  Heights  R  R  Co.  1  App.  Div.  287 88 

Dippolito  V.  Brown 148  App.  Div.  116 899 

Dodworth  V.  Jones 4Duer,  201 286 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CrTED.  xxxvii 

PAQS. 

Doe  V.  Snaith 8  Bing.  152 13 

Doherty  v.  Anxerican  Gas  &  Electric 

Co 151  App.  Div.  »42 698 

Dolanv.  Leary. 69  App.  Div.  459 360 

Dorsey  V.  Pike 50  Hun,  534 880 

Douglas  V.  Carpenter 17  App.  Div.  329 875,876,  879 

Dowdney  v.  Mayor,  etc 54  N.  Y.  186 34 

Downs  V.  City  of  New  York 75  App.  Div.  423;  aflfd.,  173  N.  Y. 

651 620 

Dresser  v.  Dresser 35  Barb.  578 183 

Drury  v.  Young 58  Md.  646. 408 

Dufourv,  Pereira 1  Dick.  419 865,  856,  868 

Duncomb  v.  N.  Y.,  H.  &  N.  R  R.  Co.    84  N.  Y.  190 195 

E. 

Earlev.  Earle 147  App.  Div.  930 546 

East  River  Gas  Light  Co.  v.  Donnelly.    93  N.  Y.  557 264 

Edson  V.  Parsons 155  N.  Y.  555 855,  861,  865 

Eighmiev.  Taylor 98  N.  Y.  288 696 

Eltennanv.  Hynian 192  N.  Y.  113 28 

English  V.  Milliken  Brothers,  Inc 132  App.  Div.  501 400 

Erie  R  R  Co.  v.  Steward 59  App.  Div.  187;  61  id.  480;  affd., 

170  N.  Y.  172 411,  753 

Estes  V.  Perkins 137  App.  Div.  367 654 

Evans  V.  Keystone  Gas  Co 148  N.  Y.   112 384 

EverdeU  v.  Hill 27  Misc.  Rep.  285 868 

ExparteLacey 6  Vesey,  627 195 

Ex  parte  Ostrander 1  Den.  679 415 

Excelsior  Terra  Cotta  Co.  v.  Harde. .     181  N.  Y.  11,  14 506 

F. 

Faith  V.  N.  Y.  C.  &  H.  R  R  R  Co. . .  109   App.  Div.  222;  aflfd.,  185 

N.  Y.  556 801 

Farmers'  Loan  &  T.  Co.  v.  Siefke 144  N.  Y.  354,  359 490 

Fanonv.  Sherwood 17  N.  Y.  227 356 

FeUsv.  Vestvali 2  Keyes,  152  356,  357 

Feneran  V.  Singer  Mfg.  Co 20  App.  Div.  574 521 

Ferguson  V.  Netter 204  N.  Y.  505  . .  .* 550 

Finegan  v.  Eckerson 32  App.  Div.  283 734 

Finnigan  v.  N.  Y.  Contracting  Co. . .     194  N.  Y.  244 401 

Fisher  V.  Goodrich 61  App.  Div.  534 490 

Flynn  v.  Equitable  Life  Ins.  Co 78  N.  Y.  668 600 

Follett  Wool  Co.  V.  Utica  Trust  &  De- 
posit Co 84  App.  Div.   151 376,  380 

Fonda  v.Sage 46  Barb.  109,  122 120 

Foster  v.  Crooker  Co 142  App.  Div.  268 400 

Fowlerv.  Coates 201  N.  Y.  257,  263 119,  120,  127 


Digitized  by  VjOOQIC 


xxxviii  TABLE  OF  CASES  CITED. 


Poxv.  Bainbridge 140  App.  Div.  958 511 

Foxv.  Davidson 86  App.  Div.  159 490 

Freeholders  of  Middlesex  Co.  v.  State 

Bank  of  New  Brunswick 29  N.  J.  Eq.  268;  affd.,  80  id. 

311 610 

Freeman  V.  Auld 44  N.  Y.  50. 418 

Freer  v.   Glen   Springs   Sanitarium 

Co 181    App.   Div.  852;   affd.,   198 

N.  Y.  575 125,  126 

Friesv.  N.  Y.  &H.  R  R.  Co 57  App.  Div.  577 808 

Fudickar  v.   Guardian  Mutual  Life 

Ins.  Co 62  N.  Y.  892 151 

Fuller  V.  Kemp 188N.  Y.  281 484 

Fullerton  v.  Glens  Falls  Gas  &  EL 

Light  Co 148  App.  Div.  481 884 

Fulton  V.  Krull 125  App.  Div.  901;  200  N.Y.  105, 

112;  151  App.  Div.  142...  143,  896 
Fulton  L.,  H.  &  P.  Co.  v.  State  of 

New  York. 200  N.  Y.  400,  412 608 

G. 

Gallagherv.  Merrill 13  App.  Div.  182 687 

Ganley  V.  Troy  City  Nat.  Bank 98  N.  Y.  487,  493 880 

Gardiner  v.  N.  Y.  C.  &  H.  R.  R  R. 

Co 201N.  Y.  887 555,  556 

Garlick  V.  James 12  Johns.  146 654 

Geneva  &  Waterloo  R.  Co.  v.  N.  Y. 

C.  &H.  R.  R  R  Co 168N.  Y.  228 840,  848 

Germania  Fire  Ins.  Co.  v.  Memphis 

&  Charlestown  R  R  Co 72  N.  Y.  90 688,  684 

Germond  v.  People 1  Hill,  343 735,  736,  738 

Gibert  v.  Peteler 38  N.  Y.  165 118 

Giles  V.  Grover 9  Bing.  128,  183 607 

Gillespie  v.  Moon 2  Johns.  Ch.  685,  600,  602 21 

GiUetv.  Bankof  America 160  N.  Y.  549 496 

Globe  Woolen  Co.   v.   Utica  Ga*  & 

Electric  Co 75  Misc.  Rep.  539 186 

Gombert  v.  McKay 201N.  Y.  27. 161,  788 

Goodman  v.  Alexander 165  N.  Y.  289 856 

Gordon  V.  E.  &  K.  R  R  Co 195  N.  Y.  137 229 

Granger  Co.  v.  B.  K.  Ironworks....    204  N.  Y.  218 357 

Grantv.  Pratt  &  Lambert 87  App.  Div.  490 490 

Gray   v.    Brooklyn    Heights    R.    R 

Co 175N.Y.448 762 

Greeley  v.  State  of  New  York 94  App.  Div.  605 278 

Green  v.  Holway 101  Mass.  243 18 

Green  V.  Roworth 4  Misc.  Rep.  141 884 

G^eenley  v.  Greenley 114  App.  Div.  640 179 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED.  xxxix 

PAOE. 

Ureenwald  V.  Weir 130  App.   Div.   696;   affd.,  sub 

nom.   Greenwald  v.  Barrett, 

199N.  Y.170 685,  686 

Griebelv.  Rochester  Printing  Co. 8App.  Div.450 762 

Grimmer  v.  Tenement  House  Dept. . .  204  N.  Y.  870,  878 611 

Gring  v.  American  Pipe  &  Construc- 
tion Co 74  Misc.  Rep.  570 910 

Gruman  v.  Smith 81  N.  Y.  28 875 

Gurnsey  v.  Edwards 6  Foster  (26  N.  H.)t  224 299 

Gutta  Perclia  &  Rubber  Mfg.  Co.  v. 

Mayor,  etc 108  N.  Y.  276,  278 :65 

H. 

Haas  V.  Altieri 2  Misc.  Rep.  252 286 

Haggblad  v.  Brooklyn  Heights  R  R. 

Co 117  App.  Div.  888 161 

Haigh  V.  Edelmeyer  &  Morgan  Hod 

Elevator  Co 123  App.  Div.  876,  880 898 

HaUey  v.  N.  Y.  C.  &  H.  R.  R.  R  Co. .  188  App.  Div.  920 186 

Halsey  V.  McCormick 13N.  Y.296 364 

Hammond  v.  Union  Bag  &  Paper  Co.  148  App.  Div.  971 777 

Hankinson  v.  Vantine 152  N.  Y.  20 88 

Hannav.  Lyon 179  N.  Y.  107 502 

Hardmann  V.  Bowen 39  N.  Y.  196,  198 612 

Harrison  v.  Holahan 122  App.  Div.  740 82 

Harrison  v.  N.  Y.  C.  &  H.  R.  R.  R 

Co 195N.  Y.  86 812 

Hascallv.  King 54  App.  Div.  441,  446 144,  146 

Hatch  V.  Leonard. 166  N.  Y.  435 356 

Heffron  v.  Lackawanna  Steel  Co 121  App.  Div.  35,  42 401 

Hennepin  Imp.  Co.  v.  Schuster 66  Misc.  Rep.  634. 903 

Herman  v.  Fitzgibbons  Boiler  Co. . ..  186  App.  Div.  286 301 

Herrick  V.  Snyder 27  Misc.  Rep.  462 864 

Hickok  V.  Cowperthwait 184  App.  Div.  617 37 

Higgmsv.N.Y.,  L.  E.&W.  R  R.  Co.  78  Hun,  667, 568 277,  278 

Higgins  V.  NeiHown  &  Flushing  R 

R  Co 66N.Y.604. 356 

Hill  V.  Syracuse,  Binghamton  &  N.  Y. 

R  RCo 78N.  Y.  861 554,  683,  684 

Hinckley  v.  New  York  Central  &  H. 

R  R  R  Co 66N.  Y.  429 681,  682,  684 

Hochstein  v.  Vanderveer  Crossings, 

Inc.,  No.  1 150  App.  Div.  118 27 

Hoey  V.  Kilduflf 65  Misc.  Rep.  554 30 

HofTman  v.  Metropolitan  Express  Co.  Ill  App.  Div.  407 683,  686 

Hogan  V.  Kavanaugh 138  N.  Y.  417;  139  id.  620 146 

Holland  V.  Grote 193  N.  Y.  262,  268 1«5 

Hollenbeck  v.  Donnell 94  N.  Y.  342 537 


Digitized  by  VjOOQIC 


3d  TABLE  OF  CASES  CITED. 

PAOB. 

Hooker  V.  City  of  Rochester 57  App.  Div.  580 753 

Hopkins  V.  Meyer 76  App.  Div.  865 687 

Hopper  V.  Sa^e 112  N.  Y.  535 875 

Hopper  V.  Willcox 76  Misc.  Rep.  345 114 

Hordemv.  Salvation  Army 124  App.  Div.  674,  676 808 

Hortonv.  Morgan 19  N.  Y.  170 875 

Hosford  V.  Ballard 39  N.  Y.  147 394 

Howard  V.  Robbins 170  N.  Y.  498 418 

Hoyle  V.  Plattsburgh  &  Montreal  R 

R  Co 54N.  Y.  314 194 

Hungerford  V.  Hungerford 161  N.  Y.  550 616 

Hunt   V.   Dexter   Sulphite   Pulp   & 

Paper  Co lOO  App.   Div.   119;   aiTd.,   183 

N.  Y.644 402 

Hurley  v.  Olcott 134  App.  Div.  631,635;  aflfd.,  198 

N.  Y.  132 899,  40O 

Huston  v.  Dobson 138  App.  Div.  810 162 

I. 

Illinois  Central  R  R.  Co.  v.  Murphy.  11. L.  R  A.  (N.  S.)  352 761 

Illinois  Trust   &   Savings    Bank  v. 

Doud 105  Fed.  Rep.  123,  129 845 

Impellizzieri  v.  Cranford 141  App,  Div.  755 400 

Ingalls  V.  Morgan 10  N.  Y.  178 321 

Insurance     Comr.     v.     Commercial 

Mutual  Ins.  Co 20  R  I.  7 610 

Iselln  V.  VOlageof  Cold  Spring 120  App.  Div.  576 886 

Ishamv.  New  York  Assn.  for  Poor  ..  177  N.  Y.  218 286 

J. 

Jackson  V.  Andrews 59  N.  Y.  244 74 

Jackson  v.  Brown 76  Hun,  41 600 

Jackson  v.  Hill 5  Wend.  532 109 

Jacobson  v.  Brooklyn  Lumber  Co. . .  184  N.  Y.  152,  158 502 

James  v.  Patten 6  N.  Y.  9 408 

Johnson  v.  Johnson 150  App.  Div.  306.  ^ 546 

Johnston  v.  Fargo 184  N.  Y.  379 136 

Jonasson  v.'Weir 130  App.  Div.  528 684 

Jones  V.  Fleming 104  N.  Y.  418,  432 616 

K. 

Kainv.Larkin 4  App.  Div.  209 620 

Kainv.  Smith 80  N.  Y.  458 760 

Kaufman  v.  People's  Warehouse  Co.  10  Misc.  Rep.  58 761 

Kay  V.  Metropolitan  St.  R  Co 163  N.  Y.  447. 490 

Keller  V.  Halsey 202  N.  Y.  594 654 

Kelly  V.  National  Starch  Co 142  App.  Div.  286 347 

Kennedy  V.  Crandell 3  Lans.  1,  6 130 

Kentv.  Kent 62N.Y.  560 183 


Digitized  by  VjOOQIC 


TABLE  OP  CASES  CITED.  xH 

PAOB. 

Kent  V.  West... 38App.  Div.  112 164 

Kenyon  V.  Sheiinan 8  J.  &  S.  363..... 761 

Kirby  v.  Delaware  &  Hudson  Canal 

Co 90  Hun,  688;  aOApp.  Div.  473.     38 

761 

Kirby  v.  Montgomery  Brothers  &  Co.    197  N.  Y.  31 67 

Kirchnerv.  N.  H.  S.  M.  Co 136  N.  Y.  182 499,  600 

Kirkv.  City  of  New  York N.  Y.  L.  J.,  Jan.  8,  1911 621 

Kirkland  v.  Dinsmore 62  N.  Y.  171 682 

Kleinv.  GaUin 136  App.  Div.  382 87,  883 

Knight  V.  Crockford 1  Esp.  190 403 

Koehler  V.  N.  Y.  EL  R  R  Co 159  N.  Y.  218 77 

Konheim  V.  Harris 148  App.  Div.  238 984 

Krekelerv.  Ritter 62  N.  Y.  372 626 

Kromer  v.  Heim 75  N.  Y.  674 488 

L. 

La  Parge  v.  Rickert 6  Wend.  187 696 

Lake  v.  Lake 194  N.  Y.  179 646 

Lammerv.  Stoddard 108  N.  Y.  672 172 

Langdon  v.  Mayor,  etc 69Hun,434;  183  N.  Y.  628 64 

Laning  V.  N.  Y.  C.  R  R  Co 49  N.  Y.  621-632 68 

Lansing  v.  Montgomery 2  Johns.  382 761 

Lathers  V.  Keogh 109N.  Y.  583 88 

Lavallev.  St.  P.,  M.  &  M.  R  R  Co..    40  Minn.  249 137 

Lawrence  v.  Baker 44  Hun,  682 881 

Lawrence  v.  Maxwell 68  N.  Y.  19. 876 

Lawson  v.  Dawson 21  Tex.  App.  361 408 

Leev.  Black 80  Ind.  148 6 

Leiter  V.  Thomas 110  App.  Div.  879 666 

Lemayne  v.  Stanley 3  Lev.  1 \ 403 

Lese  V.  Lamprecht 196  N.  Y.  32,  37 891 

Levy  v.Loeb 85  N.  Y.  866 876 

Lewis  V.  New  York,  Ontario  &  West- 
em  R  Co 146  App.  Div.  250 949 

Lewis  Blue  Point  Oyster  C.   Co.  v. 

Briggs. 198N.Y.287 366 

Lilly  V.N.  Y.  C.  &H.  RR  R  Co...     107  N.  Y.  666,  676. 70 

Link  V.  Sheldon 136  N.  Y.  1,  7 140 

Little  V.  Garabrant 90  Hun,  404 481 

Lockwood  V.  Bartlett 7N.  Y.  Supp.  481 761 

Long  V.   New  York  Central  R   R 

Co 60N.  Y.76 680,682,684,  686 

LonglslandR  R  Co.  v.  Sherwood.    205  N.  Y.l 411 

Lord  Walpole  v.  Lord  Orford 3  Ves.  Jr.  402 855,  866,  863 

Louisville  &  Nashville  R  R  Co.  v. 

Mottley 219  U.  S.  467,  478  et  seq 186 

Uukesv.  Payne 140App.  Div.  776 .*.  805 


Digitized  by  VjOOQIC 


xlii  TABLE  OF  CASES  CITED. 

M.  PAoa. 

Macaulay  V.  Gulp  &  McCauley 151  App.  Div.  926 926 

Madden  v.  Hughes 185  N.  Y.  466. 161 

Haddock  v.  Root 72  Hun,  98;  affd.,  150  N.  Y.  561.  744 

Magnin  V.  Dinsmore 56  N.  Y.  168 682 

Maguire  V.  Eichmeier 109  Iowa,  301,  304 130 

Manigold  v.  Black  River  Traction  Co.    81  App.  Div.  381 398 

Markham  V.  Jaudon 41  N.  Y.  235 875 

Martin  V.  HiUen 142  N.  Y.  140 21 

Matrusciello  v.  Milliken  Brothers,  Inc.    129  App.  Div.  661 399 

Matter   of  Atlas  Iron  Construction 

Co 19  App.  Div.  415,  419 609 

Matter  of  Bandel  v.    Department  of 

Health 193  N.  Y.  133 440 

Matter  of  Bankers^  Investing  Co 141  App.  Div.  591 925 

Matter  of  Blauvelt 131  N.  Y.  249 284 

Matter  of  Board  of  Rapid  Transit  R. 

R.  Comrs 128  App.  Div.  103,  125,  126;  197 

N.  Y.  81,  110,  111. . .  578,  574,  576 

Matter  of  Boland 127  App.  Div.  746 596 

Matter  of  Boston,  H.  T.  &  W.  R.  Co.    22  Hun,  176 55,    56 

Matter  of  Breckenridge 160  N.  Y.  103 414 

Matterof  Brookfield 176  N.  Y.  138,  145 364 

Matter  of  Brooklyn  El.  R.  R.  Co 87  Hun,  88 54 

Matter  of  Brooklyn,  W.  &  N.  R.  Co. .     72  N.  Y.  245 411 

Matter  of  City  of  Brooklyn 148N.  Y.  107 447,  674 

Matter  of  City  of  New  York  (Church 

Ave.) 91  App.  Div.  553 926 

Matter  of  City  of  New  York  (Titus 

Street). 139  App.  Div.  288 85 

Matter  of  City  of  New  York  (Town 

of  Hempstead) 125  App.  Div.  219 449,  674 

Matter  of  City  of   New   York  (West 

157th  St.) 150  App.  Div.  131 727,  728 

Matter   of  City  of  Rochester  (In  re 

Neim) 102  App.  Div.  99 758 

Matter  of  Clement  (Siems  Certificate).     141  App.  Div.  139, 140 457 

Matterof  Coe 55  App.  Div.  270 286 

Mattor  of  Daly 72  App.  Div.  394 56 

Matterof  Daly  v.  Smith 18  App.  Div.  194 54 

Matter  of  Davis 119  App.  Div.  35 530 

Matter  of  Davis 149  N.  Y.  539 443 

Matterof  Dederick 77  N,  Y.  595 416 

Mutter  of  East  River  Gas  Co 119  App.  Div.  350 ^ 66 

Matterof  Enston 113  N.  Y.  174 IS 

Matter  of  Parley 149  App.  Div.  687 467 

Matter  of  Flannery 150  App.  Div.  369 698 

Matter  of  eibson 154  Maaa  378 4 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED;  xliii 

PAQB. 

Matter  Of  eUroy 85  Hun,  424 66 

Matt^  of  Uaebler  v.  N.  Y.  Produce 

Exchange 140  N.  Y.  414 414 

Matter  of  Uagemeyer 118  App.  Div.  472 88 

Matter  of  HaUenbeck 65  How,  Pr.401 667 

Matter  of  Hardenbrook 185  App.  Div.    684;   affd.,   199 

N.  Y.  689 598 

Matter  of  Hodgman 140  N.  Y.  421 236 

Matter  of  Hoover 38  Hun,  558 880 

Matter  of  Hopper 6  Paige,  489 164 

Matter  of  Jackson  Steinway  Co 142  App.  Div.  906 926 

Matter  of  Jourdan 70  Misc.  Rep.  159 12 

Matter  of  Livingston 74  Misc.  Rep.  494 2,      8 

Matter  of  Locki>ort  &  Buffalo  R.  R. 

Co 77N.  Y.  567 52 

Matter  of  Long  Acre  El.  L.  &  P.  Co..  51  Misc.  Rep.  407;  117  App.  Div. 

80;  188  N.  Y.  861 834 

Matter  of  Low 108  App.  Div.  580 446 

Matter  of  Low 151  App.  Div.  672 922 

Matter  of  LudlowStreet 172  N.  Y.  542 840,  849 

Matter  of  MacRae 189  N.  Y.  142 8,      6 

Matter  of  Manhattan  R.  Co.  v.  Stuy- 

vesant 126  App.  Div.  848 54 

Matter  of  Mayer 84  Hun,  539 286 

Matter  of  Mayor 22  App.  Div.  124 758 

Matter  of  Mayor,  etc 20  Misc.  Rep.  520 63 

Matter  of  Mayor  (Trinity  Ave.) 81  App.  Div.  218 86 

Matter  of  McBride 72  Hun,  894 415 

Matter  of  McDermott 147  App.  Div.  984 915 

Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.    83  Hun,  274,  277 52 

Matter  of  New  York,  L.  &W.R.  Co...    99  N.  Y.  12 409 

Matter  of  New  York,  L.  &  W.  R  Co..    27  Hun,  116 56 

Matter  of  New  York,  L.  &  W.  R.  Co.    83  Hun,  689 55 

Matter  of  Niagara  Falls  &  W.  R  Co.    108  N.  Y.  875 411 

Matter  of  Niagara,  Lockport  &  Ontario 

Power  Co Ill  App.  Div.  686 412,  460 

Matter  of  Nolan. 70  Hun,  536 721 

Matter  of  Pray 60  How.  Pr.  194 421 

Matter  of  Prospect  Park  &  C.  I.  R.  R. 

Co 67N.  Y.  877 52 

Matter  of  Protestant  Episcopal  Pub. 

SchooL 86  N.  Y.  896,  898 144 

Matter  of  Rapid  Transit  R.  R.  Comra     197  N.  Y.  81,  110 446,  447 

Matter  of  Receivership  of  Columbian 

Ina  Co 3  Abb.  Ct.  of  App.  Dec.  239....  608 

Matter  of  Richmond 63  App.  Div.  488 236 

MatterofRochester,H.  &L.R.  R.  Co.    HON.  Y.  119 764 

Matter  of  Rogers. 158  N.  Y.  316 172 


Digitized  by  VjOOQIC 


xUv  TABLE  OF  CASES  CITED. 

PAGX. 

Matter  of  Rutledge 162  N.  T.  81 570 

Matter  of  Schapiro 144  App.  Div.  1 598,  599 

Matter  of  Seaman. 147  N.  Y.  69 442 

Matter  of  Simmons 58  Misc.  Rep.  607,609 65 

Matter   of   Simmons,   Ashokan  Res- 
ervoir, Sec.  No.  7, 130  App.  Div.  356 55 

Matter  of  Sloane 154  N.  Y.  109 442 

Matter  of  Smith 10  Wend.  449 826 

Matterof  SneUing 136  N.  Y.  515,  518 140 

Matter  of  St.  Lawrence  &  A.  R.  R  Co.     133  N.  Y.  270;  66  Hun,  306 412 

Matterof  Staten  Island  R.  T.  Co....    103 N.  Y.  251 411 

Matter  of  Swift 137  N.  Y.  77,  88 540 

Matter  of  Thompson 127  N.  Y.  463 54 

Matterof  Thome 155  N.  Y.  140 2 

Matter  of  Totten 179  N.  Y.  112 529-531 

Matter    of    Traders    &    Travelers' 

Accident  Co 68  Misc.  Rep.  440,  441 610 

Matter  of  Trumble 199  N.  Y.  454,464 171 

Matter  of  Van  Kleeck. *.    121  N.  Y.  701 442 

Matter  of  Walsh 204  N.  Y.  276 885,  886 

Matter  of  Water  Comrs.  of  Amster- 
dam      104N.Y.677 144 

Matterof  Wilcox 123  App.  Div.  86 298,  300 

Matterof  Wilcox 194  N.  Y.  288 171 

Matterof  Williams 102  Cal.  70 8 

Matterof  Work 76  Misc.  Rep.  408 708 

Maynard  v.  Rochester  R.  Co 136  App.  Div.  212;  143  id.  957. .  248 

244 

McDonald  v.  Mayor 68N.  Y.  23 106 

McFadden  V.  Allen 134  N.  Y.  489 739 

McGlynn  v.  Pennsylvania  Steel  Co..    144  App.  Div.  343,  852 400 

McGovem  V.  C.  V.  R.  R.  Co 123  N.  Y.  288 68 

McGrathv.  Michaels 80  App.  Div.  458 521,  622 

McGreevy  V.  Buffalo  R.  Co 9   Misc.    Rep.    726;    affd.,    145 

N.Y.621 244 

McGregor  V.  BueU 83  How.  Pr.  450,  454etseq 144 

McGuire  v.  Brooklyn  Heights  R.  R. 

Co 30  App.  Div.  227 140 

McKenzie  v.  Waddell  Coal  Co 89  App.  Div.  415,  416 70,    71 

McKeown  v.  Officer 6  N.  Y.  Supp.  201 284 

McNeU  V.  Tenth  NationalBank 46  N.  Y.  325 876 

McRavy  v.  Barto 114  App.  Div.  262 773 

McVeigh  v.  United  States 11  Wall.  267 6 

Meffert  v.  Packer 66  Kans.  710;  1  L.  R  A.  (N.  S.) 

811;  affd.,  195  U.  S.  625 827 

Mercein  v.  People 25  Wend.  64 421 

Merrittv.  Merritt 99  N.  Y.  648 546 

Meyer  v.  Huneke 55 N.  Y.  412,  417, 419et8eq. .  180,  181 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED.  xlv 

PAOB. 

Eidwood  Park  Co.  v.  Baker 128  N.  Y.  Supp.  964;  a^d.,  144 

App.  Div.  939 418 

Millav.Weir 83 App.  Div.  896 684 

Mintam  v.  Farmers'  Loan  &  Trust 

Co 8N.Y.498 713 

MifisoTiriR.  Co.  v.  Mackey 127  U.  8.  205 187 

MoUoy  V.  City  of  New  RocheUe 198  N.  Y.  403 258,  255 

MoUoyv.  Village  of  Briarcliff  Manor.     146  App.  Div.  483 89 

Moore  v.  Fitchburg  Railroad  Corpo- 
ration.       4Gray,466 761 

Moore  v.  National  Conncil  of  Knights 

&  Ladies  of  Security 65  Kans.  463 808 

Moore  V.  Rodewald 142  App.  Div.  741 654 

Morgan  v.  United  States  Mortgage  & 

Trust  Co 135  App.  Div.  22 898 

Mott  V.  Oppenheimer 185  N.  Y.  813 831 

Moyer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co..    88  N.  Y.  351 229 

MuUen  V.  Quinlan  &  Co 195  N.  Y.  109 664 

Mundyv.  N.Y.,  L.  E.  &W.  R.R.  Co.     75  Hun,  479 277,378 

Munro  v.  Syracuse,  L.  S.  &  N.  R  R. 

Co 300  N.  Y.  224,  280 118 

Munson  v.  S.,  G.  &  C.  R  R  Co. 108  N.  Y.  58,  74 196,  475 

Murdock,  Appellant 7Pick.  808 827 

Murtagh  v.  Dempsey 85  App.  Div.  204 772 

N. 

National  Bank  of  Deposit  v.  Rogers.     1  App.  Div.  628 286 

Neiman  v.  Gardner 145  App.  Div.  197 88 

Nesbit  V.  Lockman 84N.  Y.  167 807 

Netograph    Manufacturing    Co.    v. 

Scmgbam 197  N.  Y.  877 719 

Neuberger  v.  Long  Island  R.  R.  Co..     181  App.  Div.  885 580 

New  York  Cable  Co.  v.  Mayor,  etc...     104  N.  Y.  1 411 

New  York  Central  &  H.  R  R  R.  Co. 

v.LaUy 62  Misc.  Rep.  506 460 

New  York  Central  &  H.  R.  R  R  Co. 

V.  State  of  New  York 87  App.  Div.  57 866 

New     York    Central     Ins.    Co.     v. 

National  Protection  Ins.  Co 14  N.  Y.  85 198 

Newman  V.  MetropoUtan  El.  R  Co..     118  N.  Y.  618,623 454 

NiooU  V.  N.  Y.  &ErieR  R  Co 12  N.  Y.  121 118,  120 

Nilesv.  N.  Y.  C.&H.  RR  RCo...     176  N.  Y.  124 502 

Northern  Assurance  Co.  v.  Building 

Association 188  U.  S.  808 269,  270 

Nugent  V.  Powell 4  Wyo.  178 4 

0. 
O'Brien  v.  Young 95  [[f .  Y.  428 166 

ODonneUv.  City  of  Syracuse 184  N.  Y.  1 288 


Digitized  by 


Google 


xlvi  TABLE  OF  CASES  CITED. 

PAGB. 

O'Donodrhue  v.  Boies 169  N.  Y.  87,  99 566 

O'Sheav.  Kirker 8  Abb.  Pr.  69 761 

Olsenv.  Singer  Mfg.  Co 143  App.  Div.  142 409,  617 

Orenv.  Wrightson 61  Md.  34 610 

Osgood  v.  Abbott 58  Maine,  73,  78et8eq 118 

Osgood  V.  Osgood 2  Paige,  621 646 

Osterhoudt  V.  Osterhoudt 28  Misc.  Rep.  285 421 

Owenv.  Foulkes 6  Veaey,  627,  note  1 195 

P. 

Paine  V.  Dpton 87N.  Y.  827 21,  808 

Panzerbeiter  V.  WaydelL 21  Hun,  161 484 

Parkesv.  Stafford 16  K.  Y.  Supp.  756 744 

Parsons  v.  Parsons 101  Wis.  76 6 

Pearsall  V.  Great  Northern  Railway..     161  U.  S.  646 840 

Pelletreau  v.  Metropolitan  St.  R  Co.    74   App.   Div.    102;   affd.,    174 

N.Y.503 244 

Peltier  V.  SewaU 12  Wend.  386,  388 356,  357 

Penfieldv.  Village  of  New  Roehelle . .     18  App.  Div.  83,  88;  affd.,  160 

W.Y.697 21 

People  V.  Apfelbaum 251  lU.  18;  95  N.  E.  Rep.  995. . .  327 

People  V.  Bright 203  N.  Y.  73 794,  911 

People  V.  Crouse 86  App.  Div.  352 619 

People  V.  Duffy-Mclnnemey  Co 122  App.   Div.  336;  affd.,    193 

N.  Y.636 370,  371 

Peoplev.  Glennon 175  N.  Y.  45,52 745,  746 

People  V.  Haight 54  Hun,  8 436 

People  V.  Helmer 154  N.  Y.  596 274 

People  V.  Humphreys 24 Barb.  521,  523 422 

Peoplev.  Kerr 27  N.  Y.  188 64 

Peoplev,  Lammerts 164  N.  Y.  137 274 

Peoplev.  Long  Island  R  R  Co 194  N.  Y.  130 449 

Peoplev.  McCoy. 125111.  289 327 

Peoplev.  McKane 143  N.  Y.  455,  470 38,  791 

Peoplev.  McTameney 30  Hun,  505 567 

Peoplev.  Mercein 3  Hill,  399 422 

People  V.  Merchants'  Trust  Co 116  App.  Div.  41;  affd.,  187  N.  Y. 

293 602 

People  V.  Metropolitan  Surety  Co. 

(Matter  of  Fleet) 205  N.  Y.  135 914 

People  V.  Munroe 119  App.   Div.  704;   190  N.   Y. 

435 762,  764 

Peoplev.  Neyer 79  N.  Y.  Supp.  367 519. 

People  V.  Stedeker 175  N.  Y.  57 . .  658 

People  V.  Thornton 122  App.  Div.  287 754 

Peoplev.  Willis 158  N.  Y.  392 274 

People  V.  ZerUlo 200  N.  Y.  443 273 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED.  xlvii 

People  ex  rel.  Armstrong  Ck)rk  Co.  v.  paqi. 

Barker 157  N.  Y.  169 767,  768 

People  ex  rel.  Bell  v.  Board  of  Can- 

vasoers. 65  Misc.  Rep.  228 313 

People  ex  rel.  Binghamton  L.,  H.  & 

P.  Co.  V.  Stevens 143  App.  Div.   789;   revd.,   208 

N.  Y.  7,  22,  25 840,  849 

People  ex  rel.  Bretton  v.  Schleth 68  Misc.  Rep.  307 567 

People  ex  rel.  Brooks  v.  Brooks 35  Barb.  85 422 

People  ex  reL  Brown  v.  Metz 119  App.  Div.  271,  276 611 

Peopleexrel.  Burke  v.  Wells 184  N.  Y.  275 766 

People   ex   rel.     Cauffman    v.    Van 

Buren 136  N.  Y.  252. . . , 15 

People  ex  reL  City  of  Buffalo  v.  N.  Y. 

C.&H.  R  R.  R.  Co 156  N.  Y.  570 839 

People  ex  rel.  City  of  New  York  v. 

Stillings 134  App.   Div.   480;   affd.,    200 

N.  Y.525 941 

People  ex  rel.  City  of  Niagara  Falls  v. 

N.  Y.  C.  &H.  R  RR  Co 158  N.  Y.  410 889 

People  ex  rel.  Cooper  v.  Registrar  of 

Arrears 114  N.  Y.  19 542 

People  ex  rel.  Corrigan  v.  Mayor,  etc.     149  N.  Y.  215 414 

People  ex  rel.  De  Vries  v.  Hamilton.    84  App.  Div.  869 330 

People  ex  rel.  Decker  v.  Parmelee. . .    22  Misc.  Rep.  380 318 

People  ex  rel.  Demos  v.  Demos 115  App.  Div.  410 519 

People  ex  rel.  Devoev.  Kelly 97  N.  Y.  212 95,  567 

People  ex  rel.  Farcy  &  Oppenheim 

Co.  V.  WeUs 183  N.  Y.  264 768 

People  ex  rel.  Farrington  v.  Mensch- 

ing 187N.Y.  8,  27 664 

People  ex  reL  Feeny  v.  Board  of  Can- 
vassers      156N.  Y.36 815 

People  ex  reL  Garvey  v.  Partridge...     180  N.  Y.  237 381 

People  ex  reL  Garvey  v.  Prendergast .     148  App.  Div.  129 926 

People  ex  reL  Henness  v.  Douglass. .  142  App.  Div.  224;  148  id.  750. . .  313 

People  ex  reL  Hubert  v.  Kaiser 150  App.  Div.  541 566 

People  ex  rel.  InterboroughR  T.  Co. 

V.Williams 200  N.  Y.  93 911 

People  ex  rel.  International  Banking 

Corporation  v.  Raymond 117  App.  Div.  62;  affd.,  188  N.  Y. 

551 768 

People  ex  rel.  Joline  v.  Willcox 129  App.  Div.  267;  affd. ,  194  N.  Y. 

388 989 

People  ex  rel.   Keating  v.  Prender- 
gast      151  App.  Div.  541 927 

People  ex  reL  Kemmler  v.  Durston.    119  N.  Y.  569 566 

People  ex  rel.  Lehmaierv.  Interurban 

RCo 177N.  Y.  296 415 


Digitized  by  VjOOQIC 


xlviii  TABLE  OF  CASES  CITED. 

People  ex  rel.  Lodes  v.  Department 

ofHealth 189  N.  Y.  187 881 

People  ex  rel.  Long  Acre  El.  L.  &  P. 

Ck).  V.  Public  Service  CommiBsion.  137  App.  Div.  810,  816;  199  N.  Y. 

254,  255 885,  836,  839,  842,  847 

People  ex  rel.  May  v.  Strang 137  App.  Div.  848 813 

People  ex  rel.  Murphy  v.  Bingham. .  130  App.  Div.  112 414 

People  ex  rel.  Myers  v.  Moynahan. . .  130  App.  Div.  46 414 

People  ex  rel.  Nickerson  v. 19  Wend.  16,  18,  19 421 

People  ex  rel.  North  American  Co. 

V.  MiUer 90  App.  Div.  560;  affd.,  182  N.  Y. 

521 766,  767 

People  ex  rel.  Olmstead  v.  Olmstead.  27  Barb.  9 421,  424 

People  ex  rel.  Patrick  v.  Frost 138  App.  Div.  179,  186 564 

People  ex  rel.  Peck  v.  Commissioners, 

etc.,  of  Brooklyn 106  N.  Y.  64 827 

People  ex  rel.  Perkins  V.  Moss 187  N.  Y.  410 110 

People  ex  rel.  Provident  Sav.  Life 

Assur.  Soc.  V.  MiUer 179  N.  Y.  229 840 

People  ex  rel.  Pruyne  V.  Walts. 122  N.  Y.  288,  242 421 

People  ex  rel.  Rees'  Sons  v.  Miller.. . .  90  App.  Div.  591 767 

People  ex  rel.  Robinson  v.  O'Keefe..  100  N.  Y.  572 415 

People  ex  rel.  Scharff  v.  Frost 198  N.  Y.  110,  115 564,  566,  667 

People  ex  rel.  Sinclair  v.  Sinclair 91  App.  Div.  322 421 

People  ex  rel.  St.  Clair  v.  Davis 143  App.  Div.  579 567 

People  ex  rel.  Sternberger  v.  Stern- 

berger 12  App.  Div.  398,  403 421 

People  ex  rel.  Stevens  v.  Hayt 66  N.  Y.  606 415 

People  ex  rel.  Tower  Co.  v.  Wells. . .  98  App.  Div.  82;  affd.,  182  N.  Y. 

558 769 

People  exrel.  Trainorv.  Baker 89  N.  Y.  460 567 

People  ex  rel.  Tweed  V.  Liscomb 60  N.  Y.  559,  569 564,  666 

People  ex  rel.  Union  Sulphur  Co.  v. 

Glynn 125  App.  Div.  828 766,  767 

People  ex  rel.  Volkening  v.  Prender- 

gast 160  App.  Div.  665 941 

People  ex  rel.   Woodward  v.  Rosen- 
dale 76Hun,  108 415 

Peopleexrel.  Woolf  v.  Jacobs 66  N.  Y.  8 667 

People   ex   rel.  Yellow  Pine  Co.  v. 

Barker 23   App.    Div.    524;    affd.,  156 

N.  Y.  665 767,  768 

People  ex  rel.  Young  v.  Stout 81  Hun,  336;  affd.,  144  N.  Y.  699.  664 

People's  Trust  Co.  v.  Flynn 188  N.  Y.  386 171 

Pettersen    v.     Rahtjen^s    American 

Composition  Co 127  App.  Div.  32 162 

PhUadelphia  &  Reading  R.  R  Co.  v. 

Little 41  N.  J.  Eq.  519,  529 821 

"*card  V.  Lang 3  App.  Div.  61 627 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED.  xlix 

PAOX. 

Place  V.  Minster 65  N.  Y.  89 88 

Plumb  V.  Tubbs 41  N.  Y.  442,  450 118,  120,  894 

PoBtv.  Stockwell 84  Han,  878 761 

Powdfc  V.  Barney 6  Blatchf.  208 18 

Preston  V.  Cuneo 140App.  Div.  144 409 

Price  V.  Brown 101  N.  Y.  669 886 

Publiahing  Co.  v.  Steamship  Co 148  N.  Y.  89,  41 866 

Purdyv.  Coar 109  N.  Y.  448 418 

Puidyv.  Pnrdy 47  App.  Div.  94 913 

Q. 

Quackenbos  v.  Sayer 62N.  Y.  844 836 

Queens  Terminal  Co.  v.  Schmuck....  147  App.  Div.  503 411 

Qmmbyy.BostonftMaineR.  Co....  160  Mass.  866 186 

R. 

Raabev.Squier 148  N.  Y.  81,  87 744 

KailwayCo.  v.  Medarie 60  Kana  151 187 

Basch  V.Nassau  Electric  R.  R.  Co. . .  198  N.  Y.  389 76 

Baynorv.  Raynor 94  N.  Y.  261 884 

Heal  Estate  Corporation  v.  Harper..  174  N.  Y.  123 88 

Keed  V,  McConneU 133  N.  Y.  425 176 

Reed  V.  Metropolitan  St.  R.  Co 180  N.  Y.  315 248 

Bemingtonv.  Palmer 62  N.  Y.  31,  34. 180 

Boberton  v.  Mayor,  etc 7  Misc.  Rep.  645;  149  N.  Y.  609.,  579 

Boberts V.Ely 113  N.  Y.  128 172,  614 

Bobertsonv.  Ongley  Electric  Co 146  N.  Y.  20. 496 

Bobinaonv.  Bankof  Darien 18Ga.  165 610 

Bobinsonv.  Crawford 31  App.  Div.  228 654 

Bobinapn  v.  Wheeler 25  N.  Y.  252,  260 109 

B^chester,  S.  &  E.  R  R.  Co.  V.  Tolan.  116  App.  Div.  696 58 

Bochester  White  Lead  Co.  v.  City  of 

Bochester 3  N.  Y.  468 378 

Bogers V.Patterson 79  Hun,  488;  aflfd.,  150  N.  Y. 

660 911 

Bogen  V.Rogers 153N.Y.348 31 

Bose  V.Rose 11  Paige,  166 546 

Bosenthal  v.  N.  Y.,  Susquehanna  & 

WestemRRCo 112  App.  Div.  481 580 

Bodn  V.  Lidgerwood  Mfg.  Co 89  App.  Div.  245,  248 613 

Ro«i  V.  Long  Island  R  R  Co 151  App.  Div.  892 893 

Bothflcbild  V.  Allen 90  App.   Div.  288;   affd.,    180 

N.  Y.  561 877,  879 

Bothschild  v.  Title  Guarantee  &  Trust 

Ck) 304N.  Y.  458,464 173 

BoweU  V.  Estate  of  Lewis 72  Vt.  168 881 

Bubin  V.  Cohen 129  App.  Div.  895, 397 856 

App.  Div.— Vol.  CLI.       iv 

Digitized  by  VjOOQIC 


1  TABLE  OF  CASES  CITED. 

PAOB. 

RusseU  V.  Prudential  Ins.  Co 176  N.  Y.  178 269,  270 

Rutherfurd  Realty  Co.  v.  Cook 198  N.  Y.  29,  34 637 

Ryan  V.Ward 48  N.  Y.  204 484 

Ryon  V.  Willcox 76  Misc.  Rep.  845 f..  890 

s. 

Sage  V.  City  of  Brooklyn 89  N.  Y.  189 412 

Sagev.  Culver 147  N.  Y.  241 502 

Sanborn  V.  Fellows 2  Foster  (22  N.  H.),  478. 299 

Sanger  V.  Price 114  App.  Div.  78 651,  658,  654 

Satterleev.  Kobbe 173  N.  Y.  91,  97 821 

Savage  V.  Sherman 87  N.  Y.  277,  286 502 

Saverio-Cella  V.  Brooklyn  Union  R.  R. 

Co 55  App.  Div.  98 71 

Schiitz  V.  Roenitz 86Wi8.  81 5 

Schulze  V.  Farrell 142  App.  Div.  13 356 

Schwoerer  &;  Sons,  Inc.,  v.  Stone 130  App.  Div.  796 744 

Scofield  V.  Whitelegge 49  N.  Y.  259 286 

Seaward  v.  Davis 198  N.  Y.  415 287 

Seay  V.  Bank  of  Rome 66  Ga.  609 610 

Shannahan  V.  State  of  New  York 57  App.  Div.  289 278 

Sibley  v.  Lumbert 80  Maine,  258 881 

Siegiuan  v.  Keeler 4  Misc.  Rep.  528;  24  N.  Y.  Supp. 

821 290 

Simpson  v.  Foundation  Co 201  N.  Y.  479,  490  .... .  398,  401,  402 

Sinnottv.  Feiock 165  N.  Y.  444 286 

Skilton  V.  Codington 185  N.  Y.  89 748 

Small  v.  Housman 142  App.  Div.  760 664 

Smith  V.Cross 90N.Y.  549 360 

Smith  V.  Floyd 193  N.  Y.  6813 723 

Smith  V.  Milliken  Brothers,  Inc 200  N.  Y.  21,  24 402 

Smith  V.  Rice 11  Mats.  506 300 

Smith  V.  Ryan 66  N.  Y.  352 381 

Smith  V.  Ryan 191  N.  Y.  452 500,  501 

Smith  V.  Variety  Iron  &  Steel  Works 

Co 147  App.  Div.  242 162,  783 

Smith  V.  Wetmore..; 167  N.  Y.  234 490 

ymithdeal  V.  Smith 64  N.  C.  52,  58 408 

Snider  V.  Thrall 50  Wis.  674 880 

South  BuffaloR.  Co.  V.  Kirkover....  176  N.  Y.  801 464 

South  St.  Joseph  Land  Co.  v.  Pitt. . .  114  Mo.  136 486 

Spaneddav.  Murphy 144  App.  Div.  58 88 

Spencev.  Ham 163  N.  Y.  220,  226, 227 584 

St.   Stephen's  Church  v.  Church  of 

Transfiguration 201  N.  Y.  1 740 

Stapleton  V.  La  Shelle,  No.  8 124  App.  Div.  661 721 

Starr  v.  Selleck 145  App.  Div.  869 172 

State  V.  Bank  of  Maryland 6  GUI  &  J.  (Md.)  205 610,  611 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED.  li 

PAGB. 

Statev.BeU 64MmiL400 610 

State  V.  Northern  Trust  Co. 70  Minn.  393 610 

State  V.  Shelton 47  Conn.  400 61 1 

State  V.  State   Medical   Examining 

Board 32  Minn.  824 327 

State  Board  of  Health  V.  Roy 22  R  I.  538 327 

State  Medical  Board  V.  MoCrary 80  L.  R  A.  (N.  8.)  783 327 

Steamsv.  Marsh 4  Den.  227 654 

Steinway  V.  Stein  way 2   App.   Div.    301;   168   N.  Y. 

183 172,  481 

Stephens  v.  El y 1 62  N.  Y .  79 740 

Stephens  v.  Meriden  Britannia  Co. . .  160  N.  Y.  178 748 

Stevens  V.  Central  Nat.  Bank, 168  N.  Y.  560 144 

Stevens  V.  Melcher 152  N.  Y.  575 808 

Stevens  V.  N.  Y.  El.  R  R  Co 130  N.  Y.  95 77 

Stevenson  v.  Mayor,  etc 1  Hun,  51 86 

Stewart  v.  Drake 46  N.  Y.  449,  458 875 

Stewart  V.  Ferguson 164  N.  Y.  553 788 

Stewart  v.  Union  Mutual  Life  Ins. 

Co 155  N.  Y.  257 267 

Staiwater,  et«.,   R   Co.  v.  B.  &  M. 

Raihoad 67  App.  Div.  367 758 

StlHwell  V.  Boyer 21  App.  Div.  281... 360 

Stone  V.  Auerbach 133  App.  Div.  75 409 

Storyv.N.  Y.  El.  RR  Co 90  N.  Y.  122 64 

Strickland  v.  Magoun 119    App.   Div.   113;    affd.,   190 

N.  Y.  545 878 

Strong  V.  National  Mechanics*  Bkg. 

Assn 45  N.  Y.  718 654 

5targis  V.  Spofford 58  N.  Y.  103 144 

Sullivanv.  Traders' Ins.  Co WON.  Y.  218 491,  500 

T. 

Tanenbanm  v.  Lippmann 89  App.  Div.  17 721 

Taussig  V.Hart 58N.  Y.  429 875 

Ten  Eyek  V.  Witbeck 135  N.    Y.    40;   55   App.    Div. 

165 759,  803 

Terminal  Railway  v.  Gerbereux 55  Misc.  Rep.  1 58 

Tewes  v.  North  German  Lloyd  S.  S. 

Co 186  N.  Y.  151 554,  556 

Thomas  V.  Dickinson 12  N.  Y.  364 181 

Thompson  v.  Ketcham 8  Johns.  146 696 

Thompson  V.  Knights  of  Maccabees..     189  N.  Y.  294,  301 186 

Timoney  V.  Hoppock 13  Civ.  Proc.  Rep.  361 380 

Todd  V.  Union  Casualty  &  Surety 

Co 70  App.  Div.  52 490 

Towle  V.  Remsen 70  N.  Y.  303,  312 120 

Townaend  V.  BeU 167  N.  Y,  462,  470 77 


Digitized  by  VjOOQIC 


lii  TABLE  OF  CASES  CITED. 

PAOB. 

Treadwell  y.  Clark. 114  App.  Div.  498,  604;  aflfd., 

190N.  Y.  61 654 

Tricev.  Comstock 121  Fed.  Rep.  620 615 

Trostees  of  First  Baptist  Church  v. 

Brooklyn  Fire  Ins.  Co 19  N.  Y.  805 188 

Trustees  of  Union  College  v.  City  of 

N.  Y ; 178N.Y.88 894 

Turckv.  Chisholm 53  Misc.  Rep.  110 721 

TuthiU  V.  Roberts 22  Hun,  804 181 

Tyson  V.  Richard 8  Harr.  &  J.  109 826 

U. 

Ulrich  V.  N.  Y.  C.  6  H.  R  R.  R.  Co..    108  N.  Y.  80 185 

United  States  V.  Cook 17WaU.168 658 

United  States  v.  Watts 1  Bond,  588 13 

United  States  V.  Wiggleworth 2  Story,  878 18 

United  States  Rolling  Stock  Co.  v. 

Weir 96Ala.896 486 

United  States  Trust  Co.  V.  Stanton..    76  Hun,  32;  affd.,   145   N.  Y. 

620 102 

Upingtonv.  Corrigan 151  N.  Y.  148,  158,  164  et  seq. . . .  118 

120,  127,  394 

V. 

Valentine  V.  Richardt 126  N.  Y.  272.. 821 

Valentino  v.  Garvin  Machine  Co 139  App.  Div.  139,  142 400 

VanMatrev.  Sankey 148  IlL  536 8 

Vandermulen  V.  Vandermulen. 108  N.  Y.  196 84 

Vickv.  N.  Y.  C.  &H.  R.  R.  R.  Co....    95  N.  Y.  267 136 

Villageof  Champlainv.  McCrea 165  N.  Y.  264. 840 

Village  of  St.  Johnsville  v.  Smith. ...    61  App.  Div.  880. 753 

Vincent  V.  Vincent 150  App.  Div.  912 549 

Voorhees  v.  Unger 142  App.  Div.  543 : . .     86 

Vroom  V.  N.  Y.  C.  &H.  R  R.  R.  Co..    129  App.  Div.  858;   affd.,    197 

N.  Y.588 186 

w. 

Waeber  v.  Talbot 167  N.  Y.  48 660 

Walsh  V.  Mayor,  etc 113  N.  Y.  142 258,  266 

Walsh  V.  N.  Y.  C.  &  H.  R  R.  R.  Co..  204  N.  Y.  58 761 

Waring  v.  Warmg 100  N.  Y.  670,  672 421 

Warth  V.  Kastriner 114  App.  Div.  766 360 

Washburn  V.  Acome 74  Misc.  Rep.  301 948 

Waterman  v.  Waterman. 147  App.  Div.  464 646 

Weeks  V.  O'Brien 141  N.  Y.  199 857 

Weinsteinv.  Singer  Mfg.  Co 121  App.  Div.  708 621 

WeUesley  v.  Wellesley 2  Bligh  (N.  S.),  124;  2  Russ,  Rep. 

20,21 432 

Whalenv.  Union  Bag  &; Paper  Co...  145  App.  Div,  1 806 

Wheeler  v.   Oceanic  Steam  Naviga- 

tionCo 72Hun,6;  affd,,  149N.Y.576..  554 

Digitized  by  VjOOQIC 


NEW  YORK  STATE  CONSTITUTION  CITED.      liii 


WWte  V.  Ashton. 61  N.  Y.  3380 680 

White    V.     New      York      MiUtary 

Academy  Realty  Co 161  App.  Div.  032 426 

Whittaker  V.  D.  &  H.  C.  Co 49  Han,  400 762 

Wiberlyv.  Matthews 91  N.  Y.  648 161 

WUoox  V.  Am.  TeL  &  Tel.  Co 176  N.  Y.  115 600 

Waiettsv.  Watt 2  Q.  B.  92 487 

WUliamsv.  Estateof  Cameron 26  Barb.  172 164 

Williamson  V.  Brown 16  N.  Y.  864 808 

Wilsonv.  Pennsylvania  R  R.  Co....  129  App.  Div.  821 278 

Windsor  V.  McVeigh 98  U.  S.  277 5 

Wieev.WiseCo 163  N,  Y.  507 609 

Wood  ▼.  American  Fire  Ins.  Co 149  N.  Y.  882,  386 267,  270 

Wood  V.  Shultis 4fliln,  809 176 

Woodworthv.  Payne 74N.  Y.  196,  200...  118,  119,  122,  124 

Wright  V.  Austin 66  Barb.  13 821 

Wright  V.  Delafleld 26  N.  Y.  266,  268 602 

Wright  V.  Weeks 26N.  Y.  163 180 


rv.  Bradley*  Son 129  App.  Div.  678 400 

Young  v.Ingalsbe 138  App.  Div.  687 376,  879 

Young  V.  Valentine 177  N.  Y.  847,  868. 77 


UNITED  STATES  CONSTITUTION  CITED. 


PAOB. 

U.  8.  Const,  art  1,  §  10,  snbd.  1...  260 
U.  8.  Const,  art.  4,  §2,  subd.  1....  260 
U.  S.  Const.  6th  amendt. 260 


PAOB. 

U.  S.  Const.  14th  amendt.  §  1....    6 

260 


UNITED  STATES  STATUTES  AT  LARGE  CITED. 


PAQB. 

24  TT.  S.  Stat  at  Large,  879,  §  1..  136 
34  U.  S.  Stat  at  Large,  684,  §  1. .  186 


PAOB. 

84  U.  S.  Stat  at  Large,  888,  Res. 
No.  47 186 


NEW  YORK  STATE  CONSTITUTION  CITED. 


PAGB. 

Const.  (1777)  §  86 607,  608 

Const.  (1894)  art.  1,  §  1 260 


Const  (1894)  art.  1,  §  6..  260,  412,  674 
Const  (1894)  art  1,§  16 608 


Digitized  by  VjOOQIC 


liv 


CONSOLIDATED  LAWS  CITED. 


NEW  YORK  REVISED  STATUTES  CITED. 


PAOB. 

R  S.  pt  1,  chap.  14,  tit.  7 329 

R.  S.  pt.  2,  chap.  4,  tit.  3,  §  5. . . .  712 
1  R.  8.  788,  §  187 804 


IR  S.  772,  §6.. 
2R  8.63,  §40. 


713 
408 


GENEEAL  LAWS  CITED. 


Gen.  Laws,  chap.  24,  §  220,  subd. 

3 443 

chap.  24,  §  220,  sabd. 

4(3) 443 

chap.  32,  §  18. . . .  29,     30 
782,  783 
chap.  86,  §  20. . .  239,  477 
chap.  39,  §  11 . .  222,  223  1 


PAOS. 

Gen.  Laws,  chap.  89,  § 42a..  137,  138 

chap.  89,8  61 946 

chap.  89,  §64 852 

chap.  89,  §98 247 

chap.  46,  §208 804 

chap.  47,  §  21..  176,  178 

179,  182,  188 

chap.  48 421 


CONSOLIDATED  LAWS  CITED. 


PAGB. 

ConsoL  Laws,  chap.  2,  as  aind. .  611 

chap.  14,  §24 944 

chap.  14,  §  70 421 

chap.    14,   §§   110, 

111-118 2,      8 

chap.  17,  §  158. . . .  896 
chap.   17,   §§  316, 

832 312 

chap.     17,    §    358, 

rule  6 814 

chap.    17,    §    368, 

rule  2 816 

chap.  17,     §    368, 

rules  6,  7. . .  315,  817 
chap.     17,    §  368, 

rule  9 316,  817 

chap.  17,  §  373. . . .  312 

chap.  17,  §381....  310 

311-313 

chap.  17,  §  420. . . .  312 

chap.  20,  art.  25. .  824 

826,  828,  829 

chap.  20,  §  370. . . .  824 

chap.  20,  §371.,..  824 

825 


PAOS. 

ConsoL  Laws,  chap.  20,  §  873. . .  712 

826 
chap.   20,   §§  877, 

380 825 

chap.  22,  §§93-96.  839 
848 
chap.  25,  §  200. . . .  798 
chap.     28,    §  247, 

subd.  2 268 

chap.  30,  §  115...  888 

chap.  31,  art.  14...  483 

486-488,  906 

chap.  81,  §  18....  161 

347, 427,  429,  481,  777 

779,  782,  783,  786 

Chap.  81,  §  19.  778,  786 

chap.  31,  §200.   ..  847 

437,  438 

chap.  81,  §201.  899^404 

437,438 

chap.  81,  §202.  485-488 

chap.  84 467,  746 

790,  794 
chap.  84,  §  8,  subd. 
1, 466 


Digitized  by  VjOOQIC 


SESSION  LAWS  CITED. 


Iv 


PAQB. 

GonsoL  Laws,  ohap.  34,  §  18. ... .  310 

312,  313 
chap.    34,    §    15, 

subd.  8 457 

chap.  34,  §28 456 

chap.     34,     §    30, 

sabd.  E 292-296 

chap.    38,    §   206, 

subd.  2 130 

chap.  41,  §31 175 

178,  179,  182,  183 
chap.  41,  §  62  et 

seq 558 

chap.  43,  §  320 . .     94 
95 

chap.  45 327,  829 

chap.  45,  art.  8..  439 
440 
chap.    45,    §    160, 

subds.  7,8 440 

chap.  45,   §§  169, 

170 328 

chap.  45,    §§  195, 

196-198....  328,  329 

chap.  45,  §  201. . . .  825 

326,  82&-331 

chap.  45,  g  239. . . .  250 

251,  306,  829 

chap.  48,  §  68.  837-842 

846-849,  853 

chap.  49,  §  21...  222 


PAoa. 

Consol.  Laws,  chap.  49,  §  89 900 

chap.  49,  §90 946 

chap.  49,  §93 352 

chap.  50,  §  199. ...  516 
chap.  50,  §  243. . . .  804 
chap.  53,  art.  8...  252 
chap.  53,  g§  120,  254 
121....  249,250,  252 
chap.  53,  §  124.  249-254 

chap.  69,  §25 239 

chap.  59,  §66 628 

chap.59,  §69..  656-658 

chap.  60 442,  450 

chap.  60,  §7 767 

chap.  60,  §182....  766 

767 

chap.  60,  §  220. . . .  442 

443,  444,  541 

chap.    60,    §   220, 

subd.  5 443,  444 

chap.    60,    §   220, 

subd.  7 442,  448 

chap.  60,  §221....      9 

10-14,  442,  443 

540,  541 

chap.  60,  §  221a... .  443 

444 

chap.  60,  §  222. . . .  442 

448 

chap.  60,  §270....  368 

369-872 

chap.  60,  §  280  ...  867 


SESSION  LAWS  CITED. 


PAGE. 

I'^J*,  chap.  25 863 

1887,  "      430 712 

1847,  '*     450 29 

1849,  "     256 29 

1850,  "      140,  §  28,  subd.  5 229 

1858,  "     62 839 

1853,  "      865 29 

1880,  "     808 253 

1880,  "      133 229 

1884,  "     201 208 

1884,  "     684 843 

1885,  "     814,§1 782 


PAaa. 

1885,  chap.  488 12 


1885, 
1886, 
1887, 
1887, 
1887, 
1890, 
1890, 
1890, 
1890, 
1890, 
1890, 


499 843,  851 

508 843 

716 848,  851 

716,§7 884 

724 229 

564,  §20 477 

565,  §11 222,223,  229 

565,  §  42a 137,  138 

565,§61 946 

565,  §64. 352 

666,§98 247 


Digitized  by  VjOOQIC 


Ivi 


SESSION  LAWS  CITED. 


1891,  chap.  4,  as  amd 


1891, 
1891, 
1891, 
1892, 


1892, 
1898, 
1894, 
1894, 
1894, 
1895, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1897, 
1897, 
1897, 

1897, 
1898, 
1899, 
1900, 
1900, 
1901, 
1901, 
1901, 
1901, 
1901, 
1901, 
1901, 
1901, 
1901, 
1901, 
1901, 

1901, 
1901, 
1901, 
l901, 
1901, 
1902, 
1902, 
1902, 
1902, 
1902, 


.  Hi  115,  446 
447,  57»-576 

4,§62 446,  447 

106,  §405 228 

214 782 

102 574,  675 

656 674,  676 

676 247 

688,  §20 239,477 

644 32,    38 

528 674,  576 

752 446,447,574,  576 

752,  §12 Hi  115 

519 67i  675 

272 421 

647,  §208 804 

729 57i  675 

908,.§220,  subd.  3....  448 

908,  §  220,  subd.  4  (3).  443 

909,  §114 818 

284 443 

415,  §  18..  29,80,782,  788 
417,  §21 176,178,  179 

182,  183 

754 852,839,  946 

620 946 

128,  §33 263-256 

671,§1 228 

616 57i  675 

354 239 

466 577 

466,  chap.  17,  tit.  4. . .  576 

466,  chap.  21 574-676 

466,  §  685 519 

466,  §§  970-1011 576 

466,  §973 727 

466,  §980 86,    86 

466,  §988 659,  660 

466,  §  998. . . .  573,  676,  677 
466,  §§  1170, 1179, 1182, 

1192,  as  amd 107 

466,  §1435 67i  676 

466,  §§  1436-1447 674 

466,  §1448 67i  675 

466,  §1643 621 

587 57i  676 

533 57i  576 

642. 67i  575 

644 67i  675 

584. 57i  575 

600. .  396,  39^-401,  433,  435 
436,  438,  777 


1902,  chap. 

1902,  " 

1904,  " 
190i  ** 
190i  " 

1905,  " 

1906,  " 

1905,  " 

1906,  " 
1906,  " 

1906,  '♦ 

1906,  '* 

1906,  " 

1905,  " 

1906,  " 
1906,  '' 
1906,  ** 
1906,  " 
1906,  " 
1906,  " 
1906,  " 
1906,  ** 
1906,  *' 
1906,  " 
1906,  " 
1906,  " 
1906,  *♦ 
1906,  " 

1906,  " 

1907,  " 
1907,  *' 

1907,  " 

1907,  " 

1907,  " 

1908,  " 

1908,  " 

1909,  " 
1909,  " 
1909,  " 
1909,  " 
1909,  " 
1909,  " 
1909,  " 
1909,  ** 
1909,  " 

1909,  " 

1909,  *' 

1909,  " 


600,§  2 399-404 

600,§8 435 

562 67i  575 

564 57i  675 

736 673,676,  677 

173 94 

368 443 

599 57i  676 

631 57i  676 

724 446-450,  452,  913, 

947 

724,§13 448 

724,§19 455 

72i§32 447-449,  760 

724,  §42 466 

725 449 

725,  §8 456 

238 239 

314 448,  455 

472 57i  575 

477,  §  154 729-731 

477,  §166. 729,  780 

527. 207,  228 

606 57i  675 

607 57i  575 

667. 137,  138 

658 669,  660 

668,  §3 727 

658,.§8 85,    86 

658,§22 677 

429 67i  675 

429,  §68 837,840,842 

847-849,  853 

429,  §  69..  83i  837,  840-^42 

848,  849 

429,§74 841 

634 57i  576 

310 448 

472 67i  675 

10,  as  amd 611 

19,  §24 944 

19,§70. 421 

19,  §§110-118 2,      3 

22,  §158, 896 

22,  §§316,  832 812 

22,  §  868,  rule  6 814 

22,  §368,  rule  2 3l6 

22,  §368,  rules 6,  7...  315 

817 

22,  §  368,  rule  9. .  316,  317 

22,  §373 812 

22,  §381 310-818 


Digiti 


zed  by  Google 


SESSION  LAWS  CITED. 


Ivii 


1900, chap.  22,  §420... 
1909,  "  25,  art.  25. 


1909, 
1909, 
1900, 
1909, 
1909, 
1909, 
190O, 
1909, 
1909, 

1909, 

1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 

1909, 
1909, 

1900, 
1900, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 

1909, 

1909, 
1909, 
1909, 
1909, 

1909, 
1909, 
1909, 
1909, 
1909, 
1909, 


PAQBL 
..    312 


25,  §370. 824 

25,  §371 824,  825 

25,  §  873 712,  826 

25,  §§  377,880 825 

27,  §§93-95 839-848 

80,  §200 798 

83,  §247,  subd.  2 268 

85,§llo 888 

86,  art.  14....  433,435-438 

906 

36,  §18..  161,347,427,  429 

431,  777, 779,  782,  788,  785 

36,§19 778,  785 

36,  §200 347,437,  438 

36,  §201..  399-404, 437,  488 

36,  §202 485-488 

39 457,745,790,  794 

39,  §8,  subd.  1 456 

39,  §13 310,812,  818 

39,  §15,  subd.  8 457 

39,  §28 456 

89,  §30,  subd.  E 292 

298-296 

43,  §206,  subd.  2 130 

45,  §31 175,  178,  179 

182,  183 

45,  §62et8eq. 558 

47,§320 94,    95 

49, 827,  829 

49,  art.  8 439,  440 

49,  §160,  subds.  7,  8..  440 

49,  §§169,  170 328 

49,  §§  195-198. ...  328,  329 
49,  §201 325,826,  328 

829-831 
49,  §§  239,    250,    251, 

306 329 

62,§199 516 

62,§243 804 

55,  art.  8 252 

55,  §§120,  121....  249,  250 

252-254 

55,  §  124 249-254 

61,  §25 239 

61,  §66 628 

61,§69 656-658 

62 442,  450,  540 

e2,§7. 767 


1909,  chap. 

1909, 

1900, 

1909, 

1909, 

1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 

1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 
1910, 

1911, 
1911, 
1911, 
1911, 
1911, 
1911, 
1911, 
1911, 


PAOB. 

62,  §182 766,  767 

62,  §220 442-444,  541 

62,  §220,  subd.  5 443 

444 

62,  §  220,  subd.  7 442 

448 

62,  §  221  . . .  9-14,  442,  448 

540,  541 

62,  §  221a 443,  444 

62,  §222 442,  448 

62,  §270 868-372 

62,  §280, 867 

88 259 

88,  §  936a 259 

153 352,  946 

281.... 456 

394,§3 85,     86 

498 446,  447,  574,  575 

38 870^72 

187 328,  329 

154 2,      8 

186 867 

205 446 

386,§2 727 

352 347,  906 

480,  §68 887-842 

84(^849,  853 

481,  §21 222,  229 

481,§89 900 

481,  §90 046 

481,  §98 352 

485 310,  812,  813 

494 292-296 

505 574,  575 

603,  §301 889 

659 625 

659,  §82 414 

659,  §88 625-627 

659,  §88,  subd.  1.  625,  626 
659,  §  88,  subd.  2..  625-627 

659,  §91 624-627 

706. .. .  9-14,  442,  443,  540 

541 

198 262-264 

296 314 

852 870 

368. 623 

624. 798 

648 457 

649 312,815-817,  896 

693 427,  782 


Digitized  by  VjOOQIC 


Iviii    SECTIONS  OF  CODE  OF  CRIMINAL  PROC.  CITED. 


PAOB-  I  PAOB. 

1911,  chap.  732 442-444!  1912,  chap.  226 674,  575 

1911,      '*      740 * 896,1912,      **     292 870 


1911, 
1911, 
1911, 


786. 


328 

.  258-264 
574,  575 


1912, 
1912, 


378.. 


457 


SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDUEE  CITED. 


FAam. 

Code  C.  P.  chap.  14,  tit.  1,  art.  5.  394 

§  231 949 

§  395 381 

§  410 588 

§  461 112 

§  622 500 

§  533 490 

§  723 926 

§  767 623 

§  829 21,  359,  360 

§§  834,  836 623 

§§  870,  872,873 603 

§  881 605 

§  967 725 

§§  986,  987 916 

§§992,  993 154 

§999 643,  762 

§1001 883,  884 

§1010 154 

§1022 154,  156,  158 

§1023 153-155,  158 

§  1187 301,  763 

§1188 763 

§1279....  31,  4;^9,  661,  715 

§  1391 17,  18 

§1538 112 

§1606 516 

§1638 143,  740 

§§1689-1650 143 

§1690et8eq 286 


PAaa. 

Codec.  P.  §1757 525 

§1771 421,  426 

§1776 409 

§§2016,  2019 562 

662,  664 

261 

§  2140 842 

§2821...., 166 

§2495 786,  788 

§2545 925 

§  2568 236,  236 

§  2586 788 

§  2621a 707-709 

§2653a 873 

§§  2730,  2802 570 

§3063 389,  890 

§3238,  8ubd.2 144 

§3251 450 

§§  3252-3254 449,  450 

§§  3357-3384 409,  450 

§3358 764 

§§  3364-3366,  3368 409 

§3369...  53,  410,459,  460 

§§3370,  3371 460 

§3372 •.  409,  460 

§  3375 409,  753 

§3376 409 

§  3380. . .  408^12,  459,  460 
409 


SECTIONS  OF  THE  CODE  OF  CRIMINAL  PROCEDURE 

CITED. 


Code  Cr.  P.  §§  11,  39 565   Code  Cr. 

§g  148,149 109,  414 

§150 414 

§§330-835,444,  445..  566 


PAQK. 

^  §§  484,  487 567 

§518 273 

§542 746 

§764 96 

Digitized  by  VjOOQIC 


FOREIGN  STATUTES  CITED. 


lix 


SECTIONS  OF  THE  PENAL  CODE  CITED. 


Penal  Code,  §§  80,113 


PAOB.  I  PAOB. 

.    798 1  Penal  Code,  §§  leS,  510 682 


SECTIONS  OF  THE  PENAL  LAW  CITED. 


Penal  Law,  art.  34 792,  793 

art.  218 798 

§2 791 

§48 414 

§§373,376 794 

§379 791-798 

§480 944 

§885 582 

258-264 


PAOB. 

Penal  Law,  §  1299 566 

§1530. 273 

§1861 582 

§1937 566 

§1941 671 

§§  2181,  2196 94 

§2440 791-794 

§2441 791,  794 

§2442 794 


RULES  CITED. 


PAOB. 

General  Rtdes  of  Practice,  rule 
1 814 

General  Rnles  of  Practice,  rule 
37. 560 

General  Rules  of  Practice,  rule 

884 


43 

General  Rnles  of  Practice,  rule 

60 

General  Rules  of  Practice,  rule 


103 


PAOB. 

Rules  Ct.  App.,  Attys.,  et<5.,  rule 
2 814 

App.  Div.  Rules,  Fourth  Dept., 
rule  13 Ix 

Rules  for  Regulation  of  Trial 
Terms  of  Supreme  Court,  First 
Judicial  District,  etc.,  rule  5, 
subd.  2 725 


FOREIGN  STATUTES  CITED. 


Canada.                                         paob. 
R  S.  Ont.,  chap.  141,  §  3,  subd. 
1 436 


England.  page. 

32  Henry  VIII,  chap.  1 403 

34  &  35  Henry  VIII,  chap.  5. . .  403 
29  Charles  II,  chap.  3 403 


Digitized  by  VjOOQIC 


At  a  Term  of  the  Appellate  Division,  Fourth  Department, 
May  29,  1912,  Rule  XIII  of  the  Rules  of  the  Appellate  Divi- 
sion, Fourth  Department,  was  amended  to  read  as  follows: 

Rule  Xni.  Non-enumerated  calendar  to  be  disposed  of  at 
opening  of  term. 

Argument  of  appeals  on  the  non-enumerated  calendar  will 
be  heard  only  upon  the  first  day  of  a  term,  and  the  hearing  of 
such  appeals  will  be  continued  from  day  to  day  until  they  shall 
all  be  disposed  of  before  the  general  calendar  shall  be  taJs:en 
up,  but  submission  of  appeals  from  the  non-enumerated  calen- 
dar will  be  received  on  any  day  during  the  term.  Origjinal 
motions  in  this  court  may  be  noticed  for  the  first  day  of  a  term 
or  for  the  Friday  of  any  subsequent  week  of  the  term* 
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At  the  opening  of  Court  at  Rochester  on  October  5,  1911, 
Thomas  Eaines  and  John  D.  Lynn,  the  committee  appointed  by 
the  Bar  Association  of  Monroe  county  to  present  to  the  Appellate 
Division,  Fourth  Department,  the  resolutions  of  the  Associa- 
tion upon  the  death  of  Judge  Edwin  A.  Nash,  appeared  to 
present  the  resolutions. 

Mr.  Lynn  said: 

"  If  it  please  the  Court,  upon  the  death  of  Justice  Nash  the 
Bar  of  this  County,  the  County  in  which  he  had  so  active  a 
part,  met  and  took  action  on  the  event,  and  requested  this 
Committee  to  present  to  this  Court  the  expression  of  our  Bar 
upon  the  death  of  Justice  Nash,  and  vrith  the  permission  of  the 
Court  I  will  read  these  resolutions: " 

"  Judge  Nash  is  dead: 

"  We  meet  to-day  not  alone  to  pay  formal  respect  to  his 
memory,  but  to  express  our  thankfulness  for  the  life  so  well 
rounded  out,  and  the  inspiration  it  brought  to  us  who  were 
fortunate  enough  to  come  within  range  of  its  influence. 

"Although  his  life  was  extended  beyond  the  allotted  years  of 
man,  we  cannot  but  feel  that  it  has  been  too  early  terminated 
and  pray  that  its  influence  has  yet  a  long  time  to  run. 

•'  For  more  than  fifty  years  a  lawer  practicing  his  profession 
in  the  district  of  which  this  city  is  the  court  center,  he  was  as  well 
known  to  us  as  the  members  of  the  local  bar.  We  met  him 
as  adversary,  social  companion,  and  finally  as  the  judicial 
arbiter  of  our  contests,  and  we  learned  to  admire  his  great 
ability,  unswerving  integrity  and  high  professional  purposes. 

"  We  admired  him  as  a  lawyer,  as  a  man  we  loved  him. 

Izi 
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"  Judge  Nash  was  essentially  human,  with  all  the  lovable 
qualities  of  a  manly  man. 

"He  Uved  among  his  fellows  and  knew  their  impulses,  their 
hopes,  their  errors  and  their  virtues. 

**Bom  to  that  most  desirable  heritage,  good  health  and 
scant  fortune,  he  was  permitted  to  meet  the  world  early  and 
live  in  it,  thus  getting  an  insight  into  life  at  the  outset,  which 
developed  that  clear  judgment  of  men  and  methods  manifested 
in  his  life  work. 

"  Admitted  to  the  bar  at  a  time  of  great  pohtical  excitement, 
it  was  most  natural  that  one  of  his  intense  convictions  should 
be  to  take  an  active  part  in  the  civic  contest  then  absorbing 
the  attention  of  men. 

"  He  aUied  himself  to  one  of  the  political  parties  and  became 
active  in  party  management. 

*'  Honest  in  his  convictions,  clean  in  his  life,  frank  with  him- 
self and  true  to  the  people,  he  became  the  local  leader  of  his 
party  with  ever  widening  influence  until,  elected  to  the  bench, 
he  voluntarily  retired  from  leadership,  believing  party  activity 
inconsistent  with  judicial  usefulness. 

"  He  did  not,  however,  cease  to  take  an  active  interest  in  the 
political  affairs  of  his  country. 

"  He  believed  that  the  members  of  our  profession  should 
always  take  that  part  in  public  affairs  that  they  are  by  training 
so  well  fitted  to  take.  He  had  been  often  heard  to  regret  that 
in  later  days  lawyers  had  seemingly  become  so  wanting  in 
civic  spirit  that  they  were  not  discharging  the  duty  they  owed 
the  State  and  their  fellowmen. 

**  For  most  of  his  professional  life  he  held  public  office,  and 
it  is  no  exaggeration  to  say  that  his  personality  increased  the 
effectiveness  of  every  office  he  held. 

"As  district  attorney,  an  adversary  said  of  him:  *He  is 
big  and  brave  and  always  just.'  The  office  of  district  attorney 
he  properly  considered  as  substantially  a  judicial  office,  and 
administered  it  in  that  spirit.  The  most  influential  wrong- 
doer could  hope  at  his  hands  no  more  than  justice,  and  the 
most  forsaken  wretch  could  receive  no  less. 

"  In  taste  and  temperament  he  was  more  naturally  fitted  for 
judicial  service  than  for  trial  contests,  and,  fortunately,  to  the 
judicial  work  most  of  his  life  was  given. 
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'^  As  a  judge,  his  courage  was  dauntless,  his  intellect  keen, 
his  strength  seemingly  inexhaustible. 

*^  If  one  thing  more  than  all  others  made  him  conspicuous  as 
a  judge,  it  was  the  ease  with  which  he  administered  justice. 
With  him  justice  was  not  an  aim.  It  was  a  state  of  being. 
He  is  credited  with  great  patience,  but  his  composure  on  the 
bench  was  not  the  result  of  patience;  it  was  that  he  desired  to 
know  all  he  could  about  the  issue  he  was  to  decide  and  behoved 
he  could  learn  by  listening. 

"As  a  trial  judge  he  was  remarkably  strong.  He  beUeved 
the  jury  should  decide  the  facts  at  issue,  but  did  not  beheve 
they  should  be  permitted  to  found  a  verdict  upon  a  guess, 

"  When  submitting  the  case  to  a  jury  he  never  tried  to  influ- 
ence their  decision  by  impassioned  speech  or  spectacular  rheto- 
ric. He  beheved  words  should  be  used  only  to  express  ideas, 
and  his  charges  to  juries  are  models  of  brevity  and  clearness. 

"  He  was  an  able  lawyer,  a  great  judge  and  a  most  lovable, 
companionable  man. 

''His  character  would  have  enriched  any  conmiunity  in 
which  he  lived,  and  would  have  distinguished  him  in  any  pur- 
suit he  might  have  chosen. 

"His  career  is  especially  an  inspiration  to  lawyers,  and  we 
have  reason  to  be  thankful  for  his  fifty  years  of  service  in  our 
profession." 

Presiding  Justice  McLennan  said: 

"  Every  member  of  this  Court  knew  and  loved  Judge  Nash 
and  nothing  can  be  added  to  the  beautiful  memorial  that  has 
been  read.  The  order  of  the  Court  is  that  this  memorial  be 
printed  in  full  in  the  next  issue  of  our  reports  as  an  expression 
of  the  appreciation  we  held  for  our  late  associate.  We  heartily 
concur  in  all  you  have  said  in  the  resolutions  and  statements 
so  admirably  prepared." 
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In  the  Matter  of  the  Application  of  Myrtle  Livingston, 
Appellant,  for  a  Writ  of  Habeas  Corinis  for  John  Joseph 
Livingston,  an  Infant. 

Sarah  J.  Hyman,  Eespondent. 

Second  Department,  May  17,  1912. 

Parent  and  child — habeas  corpus  to  recover  possession  of  child  — 
power  of  State  to  interfere  with  custody  of  children — adoption  — 
notice  to  parents. 

Where  a  mother  petitions  for  a  writ  of  habeas  corpus  to  recover  possession 
of  her  child  and  the  defendants  file  a  return  claiming  the  custody  of  the 
rhild  by  virtue  of  an  order  of  adoption,  and  it  .appears  that  the  father 
had  abandoned  the  child,  a  reply  to  this  return  by  the  mother  setting 
up  that  no  notice,  either  actual  or  constructive,  had  been  given  to  her 
of  the  adoption  proceeding,  raises  a  question  of  law  affecting  the  valid- 
ity of  the  order  of  adojjtion,  and  it  is  error  for  the  Special  Term  to 
dismiss  the  writ. 

The  State  cannot  interfere  with  the  right  of  natural  parents  to  the  custody 
of  their  children  simply  to  better  the  moral  and  temporal  welfare  of  the 
child  as  against  an  unoffending  i>arent. 

It  seems,  that  the  courts  are  unauthorized  to  determine  on  an  adoption 
proceeding  without  actual  or  constructive  notice  to  the  parents  that 
they  have  forfeited  their  natural  rights  to  the  custody  of  their  children. 

HiRscHBSRG,  J.,  dissented. 

App.  Div,— Vol.  CLL        1 
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Second  Department,  May,  1912.  [VoL  161. 

Appeal  by  the  petitioner,  Myrtle  Livingston,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  Comity  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  20th  day  of  December,  1911. 

Edward  T.  Curran,  for  the  appellant. 

Charles  H.  McCarty,  for  the  respondent. 

Carr,  J. : 

This  is  an  appeal  from  an  order  of  the  Special  Term  dis- 
missing a  writ  Of  habeas  corpus.  The  petitioner  is  the  mother 
of  a  boy,  bom  in  lawful  wedlock,  who  is  now  in  the  custody 
of  the  respondent.  The  father  has  disappeared  for  several 
years.  On  the  return  of  a  writ  of  habeas  corpus  sued  out  by 
the  mother  to  recover  possession  of  her  child,  the  respondent 
filed  a  return  wherein  she  claimed  the  right  to  the  custody  of 
the  child  by  virtue  of  an  order  of  adoption  made  by  the  county 
judge  in  Kings  county  in  July,  1911.  The  petitioner  traversed 
this  return  by  setting  up  that  no  notice,  either  actual  or  con- 
structive, had  been  given  to  her  of  the  proceeding  and  that, 
therefore,  as  to  her  the  order  of  adoption  was  a  nullity.  The 
learned  court  at  Special  Term  (74  Misc.  Eep.  494),  held  that  this 
traverse  did  not  raise  a  question  of  law  which  affected  the 
vahdity  of  the  order  of  adoption,  and  made  an  order  dismiss- 
ing the  writ.     The  petitioner  now  appeals  from  said  order. 

The  provisions  of  our  statutes  regulating  the  method  and 
effect  of  adoption  of  childi-en  are  to  be  foimd  in  sections  110 
to  118,  inclusive,  of  our  Domestic  Relations  Law  (Consol.  Law^s, 
chap.  14  [Laws  of  19()9,  chap.  19],  as  amd.  by  Laws  of  1910, 
chap.  154).  At  common  law  adoption  of  children  as  now  imder- 
stood  did  not  exist,  and  as  now  applied  its  basis  is  entirely  statu- 
tory. {Matter  of  Thome,  155  N.  Y.  140.)  It  was  well  known 
in  Eoman  law,  and  the  various  statutes  in  this  country  which 
create  and  regulate  the  power  of  adoption  find  their  original 
basis  in  Roman  jurisprudence.  Under  that  system  of  law 
adoption  could  take  place  under  cerfciin  conditions,  not  only  of 
minor  children  but  of  adults,  while  mider  our  statutes  it  is  con- 
fined to  minor  children.  Under  the  Roman  law,  as  to  a  minor 
child,  no  legal  method  of  adoption  was  known  without  the 
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consent  of  the  person  who  had  '^patria  potestas^^  over  the 
child.  Then  the  family  was  recognized  as  the  unit  of  society, 
and  family  rights  and  duties  were  defined  and  regulated 
with  precision.  By  our  statute  adoption  cannot  take  j^lace 
without  the  consent  of  the  parents  of  the  minor  child,  unless 
such  parents  have  forfeited  their  natural  rights  to  the  custody 
of  the  child  under  circumstances  clearly  defined  by  the  statute 
itself,  and  one  of  which  is  an  abandonment  of  the  child  by  the 
parents. 

In  this  case  the  petitioner  did  not  consent  to  the  adoption  of 
her  child,  but  the  county  judge  dispensed  with  such  consent  on 
an  adjudication  made  by  him  that  the  petitioner  had  in  fact 
abandoned  the  child.  Our  statute  contains  no  express  pro- 
vision requiring  the  giving  of  notice  to  a  non -consenting  parent 
who  is  claimed  to  have  abandoned  the  child.  The  question 
arises  whether  such  adjudication  was  withm  the  jurisdiction  of 
the  county  judge  without  actual  or  constructive  notice  to  the 
parent.  This  question  is  without  reported  precedent  in  this 
State.  The  only  authority  which  approaches  it  is  that  of 
Matter  of  MacRae  (1S9  N.  Y.  142),  but,  as  I  shall  show  later 
on,  it  is  not  strictly  in  point  here.  In  other  jurisdictions  the 
question  has  arisen  in  one  form  or  other  with  considerable 
frequency. 

In  Van  Matre  v.  Sankey  (148  HI.  53t>)  a  question  arose  as  to 
the  right  of  a  child  which  had  been  adopted  under  the  laws  of 
Pemisylvania  to  share  in  the  descent  of  lands  of  the  foster 
parents  located  in  the  State  of  Illinois.  The  attack  was  based 
upon  the  ground  that  no  notice  had  been  given  to  the  child, 
who  was  about  the  age  of  nine  years,  both  her  parents  being 
dead.  It  was  held  that  the  absence  of  notice  to  the  child  itself, 
it  being  of  such  tender  years,  was  not  fatal,  inasmuch  as  both 
parents  being  dead,  the  child  was  the  ward  of  the  State  as 
*^'  parens  pair  ice. ^'  The  child,  however,  had  a  legal  guardian 
who  did  consent. 

An  attempt  was  made  in  Matter  of  Williams  (102  Cal.  7C>) 
to  raise  this  precise  question,  and  while  the  court  intimated 
that  where  a  parent  had  abandoned  his  child  notice  to  him  of 
an  adoption  proceeding  might  not  be  necessary,  it  at  the  same 
time  declared  clearly  that  it  did  not  consider  that  such  question 
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was  before  it  for  decision.  There  the  question  involved  was 
the  right  of  the  adopted  child  to  share  in  the  estate  of  its  foster 
parents.  The  natural  parent  did  not  attack  the  adoption,  for 
he  was  dead.  The  court  said:  '*It  is  argued,  however,  by 
counsel  for  apj)ellants  tliat  it  is  not  in  the  power  of  the  State 
to  deprive  a  parent  of  the  natural  right  to  his  child  for  such  a 
cause  [abandonment  of  the  child]  without  at  least  affording 
him  an  opportunity  to  appear  and  answer  the  charge  in  the 
proceeding  which  is  taken  for  the  purpose  of  severing  his 
parental  relations.  Whatever  force  there  might  be  in  this 
position  in  a  case  where  the  natural  father  of  an  adopted  child 
was  asserting  his  right  to  the  custcxly  of  such  child,  or  in  an 
action  brought  by  him  to  recover  the  value  of  its  services  from  • 
the  adopted  parent,  it  seems  to  us  that  the  question  thus  argued 
by  coimsel  does  not  arist^  here.  The  father  of  the  respondent 
[the  adopted  child]  is  dead;  but,  if  he  were  alive,  no  rights  of 
his  would  be  impaired  by  giving  force  and  effect  to  the  con- 
tract of  adoption,  and  pennitting  respondent  to  succeed  to  the 
estate  of  the  dece^ised  as  the  adopted  child  of  the  latter." 

In  Matter  of  Gibson  (^154  Maas.  8TS)  the  court  decUned  to 
hold  an  adoption  order  void  because  of  failure  to  give  notice 
thereof  to  the  father,  but  in  that  case  it  was  held  that  as  the 
child  was  illegitimate,  and  as  no  order  or  judgment  of  affilia- 
tion had  been  made,  the  putative  father  was  not  a  "parent " 
in  the  sense  of  the  statute. 

In  Nnyeuf  v.  Powell  (i  Wyo.  173)  there  is  an  elaborate  con- 
sideration of  this  question,  and  it  is  said  there  that  notice  is 
not  essential  to  a  j^arent  who  has  abandoned  his  child.  There 
the  child  had  two  living  parents,  the  mother  who  had  consente<l 
to  the  adoption  and  the  father  who  had  abandoned  it  and  had 
given  no  consent  and  received  no  notice.  Tliis  case  arose  upon 
the  distribution  of  the  estate  of  the  foster  parent,  and  tho 
validity  of  the  adoption  was  challenged,  not  by  the  natural 
father,  but  by  the  next  of  kin  of  the  deceased  foster  parent. 
It  was  held  expressly  that  the  adoption  order  was  binding 
upon  the  parties  to  the  proceeding  and  their  privies,  whether 
or  not  binding  upon  the  natural  father.  In  the  opinion  it  is 
said  quite  forcibly  that  in  any  event  notice  to  the  natural 
father  was  not  requisite  to  the  validity  of  the  adoption  pro- 
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cfHidings,  and  a  train  of  argumentation  is  advanced  to  support 
this  proposition.  Whether  a  decision  of  this  question  was 
actually  necessaiy  for  a  decision  of  that  case  may  well  l)e 
doubted,  and  I  do  not  consider  the  supplemental  argumenta- 
tion at  all  authoritative. 

In  Schiltz  V,  Roenitz  {^  Wis.  31;  appi-oved  in  Parsons  v. 
Parsons^  101  id.  76),  this  question  came  up  squarely  for  deci- 
sion. There  the  natiu-al  father  of  a  child  sued  an  alleged 
foster  parent  for  the  value  of  the  child's  services.  There  had 
been  an  adoption  proceeding  of  which  the  natural  father  had 
received  no  notice,  on  the  ground  that  he  had  abandoned  the 
child.  It  was  held  that  the  adoption  order  was  void  as  against 
the  natural  father.  The  court  said  on  this  point:  *'The  con- 
tention that  the  county  court  could,  without  notice  to  the 
plaintiff  or  opportunity  to  him  to  defend  against  the  charge  of 
abandonment,  grant  an  order  depriving  the  plaintiff  of  his 
most  sacred  natural  rights  in  i-espect  to  his  child,  so  jealously 
guarded  and  protected  by  the  laws,  offends  against  all  our 
ideas  respecting  the  administration  of  jiLstice,  and  is  opposed 
to  the  principles  which  lie  at  the  foundation  of  all  judicial 
systems  not  essentially  despotic  in  their  character  and  methods 
of  procedure.  It  is  provided  by  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  that  'no  state  shall 
'-•  *  *  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law.'  Due  pi'ocess  of  law,  as  applied  to 
judicial  proceedings,  includes  a  charge  before  some  judicial 
tribunal,  and  notice  to  the  party  in  some  form,  either  actual  or 
constructive,  and  an  opportunity  to  appear  and  produce  evi- 
dence in  his  defense,  and  be  heard  by  himself  or  counsel.  To 
pnx«ed  to  adjudicate  in  the  absence  of  notice  to  the  party 
*  would  be  contrary  to  the  first  principles  of  the  social  compact, 
and  of  the  right  of  administration  of  justice.'  McVeigh  v. 
r  Hi  fed  States.  11  Wall.  267.  In  Windsor  v.  McVeigh,  93  U.  S. 
•J77,  it  is  held  that:  '  Whenever  one  is  assailed  inhis person  or  his 
property,  there  he  may  defend,  for  the  liability  and  the  right  are 
inseparable.  This  is  a  principle  of  natural  justice,  recognized 
as  such  by  the  common  intelligence  and  conscience  of  all 
nations.  A  sentence  of  the  court  pronounced  against  a  party 
without  hearing  liim,  or  giving  him  an  opportimity  to  be  heard, 
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is  not  a  judicial  determination  of  his  rights,  and  is  not  entitled 
to  respect  in  any  other  tribunal.  .  That  there  must  be  notice  to 
the  party  of  some  kind,  actual  or  constructive,  to  a  valid  judg- 
ment affecting  his  rights,  is  admitted.  Until  notice  is  given 
the  court  has  no  jurisdiction,  in  any  case,  to  proceed  to  judg- 
ment, whatever  its  authority  may  be,  by  the  law  of  its 
organization,  over  the  subject  matter.' "  The  opinion  Ukewise 
declares:  *'  Certainly,  nothing  is  gained  by  saying  that  the  pro- 
ceeding [the  adoption  proceeding]  is  one  quasi  in  rem,  for, 
in  all  such,  notice  to  the  party  to  be  affected  and  bound,  either 
actual  or  constructive,  is  absolutely  essential.  Nor  is  it  mate- 
rial that  the  order  may  be  set  aside  on  petition,  appeal  or  cer- 
tiorari. The  fact  still  remains  that,  as  to  the  father,  the  order 
is  a  mere  nullity,  and  may  be  disregarded  as  such,  whenever  and 
wherever  it  comes  in  question  as  against  him,  or  as  affecting 
his  rights.  But  the  order-in  question  may  well  be  held  valid 
as  against  the  minor  child,  *  *  *  The  judgments  and 
decisions  of  a  judicial  tribrmal  are  conclusive,  and  secure 
against  collateral  attack,  only  when  the  tribunal  rendering  them 
had  jurisdiction  of  the  subject-matter  and  of  the  parties  to  be 
affected  by  them.  By  reason  of  the  want  of  jurisdiction  of  the 
person  of  the  plaintiff,  the  proceeding  in  question  established 
nothing,  as  against  him,  and  ia  no  evidence  that  he  abandoned 
his  child."  A  similar  decision  on  this  question  is  to  be  found 
in  Lee  v.  Black  (80  Ind.  148). 

In  Matter  of  MacRae  (189  N.  Y.  142)  there  is  a  discussion  of 
this  question,  but,  as  I  think,  not  strictly  in  point  as  to  the  pre- 
cise question  here  at  bar.  There  arose  the  question  as  to  a 
second  adoption  of  a  minor  child.  The  natural  parents  had 
cx)nsented  to  the  first  adoption,  and  on  the  death  of  the  foster 
parents  there  was  a  second  adoption  without  notice  to  the 
natural  parents.  It  was  held  by  the  court,  by  a  vote  of  four  to 
three  of  the  judges,  that  the  first  adoption  with  the  consent  of 
the  natural  parents  had  so  completely  extinguished  their 
parental  rights  as  to  divest  them  of  any  further  rights  as  to  the 
child  and  thus  dispense  with  the  necessity  of  further  notice. 
Such  is  not  the  case  here,  as  there  was  no  former  valid  adoption 
of  the  child. 

In  some  of  the  cases  above  cited  and  discussed,  there  will  be 
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found  references  as  to  the  general  powers  of  the  State  over  minor 
children  as  ^'parens  patrice,^^    This  phrase  is  very  illusory  in 
its  meaning  and  has  meant  different  things  at  dijfferent  times 
in  world  history.    It  arose  under  the  Roman  system  of  juris- 
prudence when  the  rescript  of  the  Emperor  was  the  highest 
law.     It  has  been  used  frequently  to  justify  the  acts  of  absolute 
power  when  the  ruler  and  the  legal  state  were  one  and  the 
same.     No  doubt  Louis  XIV  was  the  ^*  parens  patrice  "  when 
he  declared  ' '  VEtat  &est  moi. "    It  f oimd  currency  in  England 
especially  when  the  King  assmned  to  rule  without  Parliament. 
And  when  Parliament  seized  the  power  to  rule  and  became 
"omnipotent,"  Parliament  claimed  to  be  ^^ parens  patrice,^^ 
But  under  our  poUtical  system,  the  State  is  not  "  omnipotent," 
and  if  it  be  ^^ parens  patrice,^^  it  is  only  so  in  a  very  restricted 
sense,  and  with  due  restraint  as  to  the  rights  of  individuals 
resting  upon  natural  justice,  and  surrounded  with  the  bulwarks 
of  constitutional  safeguards.    While  the  right  of  the  natural 
parents  to  the  custody  of  their  children  is  not  a  proprietary 
right  in  the  same  sense  as  if  the  child  were  a  chattel,  and  while 
it  is  accompanied  by  a  corresponding  duty  which  arises  from 
the  relation  of  parent  and  child,  it  has  ever  been  regarded,  even 
in  primitive  civilization,  as  one  of  the  highest  of  natural  rights. 
The  State  cannot  interfere  with  this  right  simply  to  better  the 
moral  and  temporal  welf ai-e  of  the  child  as  against  an  unoffend- 
ing parent.     If  so,  then  the  State  might  transfer  the  handsome 
child  of  poor  parents  to  the  custody  of  a  childless  couple  of 
wealth  and  moral  refinement  against  the  will  of  the  natural 
parent.     Of  course  the  State  has  not  so  attempted,  but  if  its 
rights  over  children  are  superior  to  those  of  the  natural  parents, 
then  there  is  no  legal  difficulty  in  the  way  of  such  legislation 
provided  a  dominant  pubhc  opinion  may  tolerate  it.     To  hold 
that  the  State  may  permit  its  courts  to  determine   without 
notice  to  the  parent  that  he  has  forfeited  his  natural  rights  to 
the  custody  of  his  child,  is  nothing  less  than  to  assert  that  the 
powers  of  the  State  over  the  child  are  in  their  nature  legally 
superior  to  the  natural  rights  of  the  parent. 

It  is  to  be  regretted  that  the  learned  counsel  who  argued  this 
appeal  have  been  so  reticent  upon  the  oral  arguments  and  in 
their  briefs  as  to  the  adjudged  cases  in  which  their  respective 
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contentions  have  been  considered  heretofore,  for  no  reference 
was  made  to  any  one  of  them. 

The  order  of  the  Special  Term  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  matter  is  remitted 
to  the  Special  Term  for  hearing  and  determination  upon  the 
questions  raised  by  the  traverse  to  the  return. 

Jenks,  p.  J.,  Thoihas  and  Woodward,  JJ.,  concurred; 
HiRSCHBERG,  J.,  voted  to  afl&rm  on  opinion  of  Mr.  Justice 
Kapper  at  Special  Term  (74  Misc.  Eep.  494). 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  matter  remitted  to  the  Special  Term  for  hearing  and 
determination  in  accordance  with  opinion. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  James  Jourdan, 
Deceased,  under  the  Acts  in  Eelation  to  Taxable  Transfers 
of  Property. 

William  Sohmer,  Comptroller  of  the  State  of  New  York, 
Appellant;  Emma  Jourdan,  Executrix  and  Sole  Legatee 
imder  the  Last  Will  and  Testament  of  James  Jourdan, 
Deceased,  Eespondent. 

Second  Department,  May  1,  1912. 

Tax  —  inlieritaxice  tax  —  transfer  to  father,  mother,  widow,  etc.  —  rate 

of  taxation. 

Under  section  221  of  the  Tax  Law,  relating  to  the  assessment  of  a  tax  on 
an  inheritance  passing  to  a  father,  mother,  widow  or  minor  child,  an 
assessment  of  one  per  cent,  the  primary  rate,  should  be  made  upon  the 
fh^t  $25,000  above  the  $5,000  exempt  from  taxation,  then  two  per  cent 
upon  jUI  excess  above  $25,000  up  to  and  including  $100,000,  then  three 
per  cent  upon  all  sums  in  excess  of  $1(K).000  up  to  and  includinp:  $500,000, 
then  four  per  cent  upon  all  sums  in  excess  of  $500,000  up  to  and  includ- 
ing $1,000,000,  and  then  five  per  cent  upon  all  sums  in  excess  of 
$1,000,000. 

Jbnks,  p.  J.,  and  Carr,  J.,  dissented,  with  opinion. 

Appeal  by  William  Sohmer,  Comptroller  of  the  State  of 
New  York,  from  an  order  of  the  Surrogate's  Court  of  the 
coimty  of  Kin^s,  entored  in  said  Suri'ogate's  Com-t  on  the  30th 
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day  of  December,  1910,  fixing  the  transfer  tax  on  the  estate  of 
James  Jourdan,  deceased,  and  also  from  an  order  entered  in 
said  Surrogate's  Court  on  the  21st  day  of  September,  1911, 
affirming  the  prior  order. 

William  Laiv  Stout  [George  W.  McElroy  with  him  on  the 
brief],  for  the  appellant. 

William  N,  Dykman  [Francis  L.  Archer  with  him  on  the 
brief],  for  the  respondent. 

Woodward,  J.  : 

James  Jourdan,  by  a  last  will  and  testament,  gave  all  of  hi9 
estate,  both  real  and  personal,  to  his  widow.  The  cash  value 
of  this  estate  was  fixed,  for  the  purposes  of  the  transfer  tax, 
at  $2,141,000.48,  upon  which  a  tax  of  $83,050.02  has  been 
assessed,  made  up  as  follows: 

$25,000  00  at  one  per  cent $250  00 

100,000  00  at  two  per  cent 2,000  00 

500,000  00  at  three  per  cent 15,000  00 

1,000,000  00  at  four  per  cent 40,000  00 

516,000  48  at  five  per  cent 25,800  02 

Total $83,050  02 


The  State  Comptroller  appeals  from  the  order  fixing  this  tax 
on  the  ground  that  imder  the  provisions  of  chapter  706  of  the 
Laws  of  1910  the  assessment  should  have  been  made  upon  a 
basis  which  would  produce  a  tax  of  $90,800.02,  and  we  ai-e  of 
the  opinion  that  he  is  entirely  right  in  this  contention.  The 
statute  provides,  in  so  far  as  it  relates  to  the  question  here 
involved,  that  ''  No  such  tax  shall  be  assessed  upon  property, 
real  or  personal,  or  any  beneficial  interest  therein  so  transferred 
to  a  father,  mother,  widow  or  minor  child  of  the  decedent, 
grantor,  donor  or  vendor,  if  the  amoimt  so  transferred  to  such 
father,  mother,  widow  or  minor  child  is  the  sum  of  five  thou- 
sand dollars  or  less;  but  if  the  amoimt  so  transferred  to  a 
father,  mother,  widow  or  a  minor  child  is  over  five  thousand 
dollars  the  excess  shall  be  taxable  at  the  rate  of  one  per  centum 
upon  the  clear  market  value  of  such  property  as  hereinbefore 
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provided.  The  rates  of  taxation  hereinbefore  prescribed  in  this 
and  the  preceding  section  are  hereby  designated  as  '  primary 
rates.'  Whenever  any  property,  real  or  personal,  or  any  bene- 
ficial interest  therein  which  passes  by  any  such  transfer  to  or  for 
the  use  of  any  person  or  corporation^  shall  exceed  the  amount  of 
twenty-five  thousand  dollars  over  and  above  the  exemptions 
hereinbefore  provided  the  rate  of  taxation  shall  be  as  follows: 
Upon  all  amounts  in  excess  of  the  said  twenty-five  thousand 
dollars  and  up  to  and  including  the  sum  of  one  hundred  thou- 
sand dollars,  twice  the  primary  rates;  Upon  all  amounts  in 
excess  of  the  said  one  hundred  thousand  dollars  and  up  to  and 
including  the  sum  of  five  hundred  thousand  dollars,  three  times 
the  primary  rates;  Upon  all  amoimts  in  excess  of  the  said  five 
hundred  thousand  dollars  and  up  to  and  including  the  sum  of 
one  million  dollars,  four  times  the  primary  rates;  Upon  all 
amounts  in  excess  of  the  said  one  million  dollars,  five  times  the 
primary  rates."  (Tax  Law  [Consol.  Laws,  chap.  60;  Laws  of 
1909,  chap.  62],  §  221,  as  amd.  by  Laws  of  1910,  chap.  706.) 

It  would  be  difficult  to  devise  more  exact  language  to  convey 
an  idea,  and  yet  the  learned  surrogate  has  argued  himself  into 
the  conclusion  that  this  language  does  not  mean  what  it  says, 
but  that  it  means  something  entirely  different,  and  which 
operates  to  deprive  the  State  of  several  thousands  of  dollars  of 
revenue.  The  scheme  of  the  statute  is  very  clear.  It  provides 
in  the  case  of  a  widow  and  some  others  that  there  shall  be  an 
exemption  of  $5,000.  If  there  is  an  amount  in  excess  of  this 
sum  then  a  tax  of  one  per  cent  is  to  be  assessed  upon  such 
excess  up  to  $25,000,  and  this  sum  of  $25,000  is  the  limit 
of  the  primary  rate.  In  other  words,  a  tax  of  one  per  cent  is 
assessed  against  each  and  every  estate  in  excess  of  the  exemp- 
tions up  to  the  sima  of  $25,000.  This  is,  in  contemplation  of 
the  statute,  the  normal  or  primary  estate  to  be  transferred. 
When  a  larger  estate  is  to  be  transferred  it  must  be  subjected 
to  a  heavier  burden,  and  so  it  is  provided  that  where  the 
amoimt  is  in  "  excess  of  the  said  twenty-five  thousand  dollars 
and  up  to  and  including  the  sum  of  one  himdred  thousand  dol- 
lars, twice  the  primary  rates "  shall  be  assessed,  and  so  on 
through  an  ascending  scale.  Obviously  the  clear  intent  of  this 
act  is  to  place  an  assessment  of  one  per  cent  upon  the  first 
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$25,000  above  the  exemption;  then  two  per  cent  upon  all  excess 
above  $25,000  up  to  and  includmg  $100,000;  then  three  per 
cent  ui)on  all  sums  in  excess  of  $100,000  up  to  and  including 
$500,000;  then  four  per  cent  upon  ali  sums  in  excess  of 
$500,000  up  to  and  including  $1,000,000,  and  then  five  percent 
upon  all  sums  in  excess  of  ''the  said  one  million  dollars." 
There  is  no  ambiguity  in  this  language,  and,  therefore,  no 
room  for  construction.  The  statute  means  just  what  it  says, 
and  it  says  the  assessment  shall  be  made  at  certain  rates  upon 
the  first  $25,000  above  exemptions,  and  upon  all  sums  in  excess 
of  "  said  twenty-five  thousand  dollars  and  up  to  and  including 
the  sum  of  one  hundred  thousand  dollars,"  at  a  different  rate, 
and  this  means  that  if  there  should  be  $50,000  transferred  it 
would  be  subject  to  one  per  cent  on  $25,000  and  two  per  cent 
upon  an  equal  amoimt,  and  this  rate  would  prevail  "  up  to  and 
including  the  sum  of  one  himdred  thousand  dollars."  If  it 
reached  in  excess  of  $100,000,  then  uix)n  all  such  excess  the  rate 
would  be  three  per  cent  "  up  to  and  including  the  sum  of  five 
hundred  thousand  dollars,"  which  would,  in  the  present  case, 
involve  the  simi  of  $400,000  to  be  assessed  at  three  per  cent, 
and  so  on  until  it  embraced  the  entire  estate  of  over  $2,000,000. 

The  effort  to  make  this  language  fit  the  assessment  which 
has  been  made  is  ingenious  but  not  convincing;  it  requires  all 
too  much  of  argument  in  a  case  which  is  not  open  to  construe-    • 
tion  —  which  is  in  and  of  itself  its  own  construction. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements. 

BiJRB  and  Thomas,  JJ.,  concurred;  Jenks,  P.  J.,  read  for 
affirmance,  with  whom  Cabb,  J.,  concurred. 

Jenks,  P.J.  (dissenting): 

I  dissent.  The  provision  of  the  Transfer  Tax  Law  pertinent 
to  the  question  presented  reads  as  follows:  '*  The  rates  of  tax- 
ation hereinbefore  prescribed  in  this  and  the  preceding  section 
are  hereby  designated  as  *  primary  rates. '  Whenever  any  prop- 
erty, real  or  personal,  or  any  beneficial  interest  therein  which 
passee  by  any  such  transfer  to  or  for  the  use  of  any  person  or 
corporation,  shall  exceed  the  amoimt  of  twenty-five  thousand 
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dollars  over  and  above  the  exemptions  hereinbefore  provided  the 
rate  of  taxation  shall  be  as  follows:  Upon  all  amounts  in  excess 
of  the  said  twenty-five  thousand  dollars  and  up  to  and  includ- 
ing the  sum  of  one  hundred  thousand  dollars,  twice  the  pri- 
mary rates;  Upon  all  amoimts  in  excess  of  the  said  one  hun- 
dred thousand  dollars  and  up  to  and  including  the  sum  of  five 
hundred  thousand  dollars,  three  times  the  primary  rates;  Upon 
aU  amounts  in  excess  of  the  said  five  hundred  thousand  dollars 
and  up  to  and  including  the  sum  of  one  million  dollars,  four 
times  the  primary  rates;  Upon  all  amoimts  in  excess  of  the  said 
one  million  dollars,  five  times  the  primary  rates."  (Tax  Law 
[Consol.  Laws,  chap.  60;  Laws  of  1909,  chap.  62],  §  221,. as 
amd.  by  Laws  of  1910,  chap.  706.)  The  question  is  the  inter- 
pretation of  the  sentence,  ^'  Upon  all  amounts  in  excess  of  the 
said  twenty-five  thousand  dollars  and  up  to  and  including  the 
sum  of  one  hundred  thousand  dollars,  twice  the  primary  rates." 
The  learned  surrogate  (See  TO  Misc.  Eep.  159)  has  decided  that 
the  maximum  amoimt  subject  to  twice  the  primary  rates  is 
§100,000,  i.  e.,  that  after  $25,000  has  been  taxed  at  the 
primary  rate,  then  $100,000  is  to  be  taxed  at  twice  that  rate. 
My  associates  hold  that  the  maximum  amount  is  $75,000  instead 
of  $100,000.  The  language  is  susceptible  of  still  another  inter- 
pretation, namely,  that  whenever  an  amount  is  greater  than 
$25,000,  that  amount  up  to  and  including  the  amount  of 
$100,000,  not  first  excising  $25,000  thereof  as  subject  to  the 
primary  rate,  is  subject  to  twice  the  primary  rate. 

Here  is  plain  indication  that  "  The  real  meaning  of  the  Leg- 
islature is  not  clear,"  and  hence  the  rule  obtains  that  "  all 
doubts  as  to  the  construction  of  a  taxing  statute  are  to  be 
resolved  in  favor  of  the  taxpayer."  (C//y  of  Rochester  v. 
Fourteenth  Ward  Association^  1S3  N.  Y.  23;  Matter  of 
Enstony  113  id.  174.)  In  the  latter  case  the  com-t  say:  "But 
the  executors  come  into  court  claiming  that  the  special  taxation 
provided  for  in  the  law  of  1885*  is  not  applicable  to  them,  or  the 
property  which  they  represent.  In  such  a  case  they  have  the 
right,  both  in  reason  and  in  justice,  to  claim  that  they  shall  be 
clearly  brought  within  the  terms  of  the  law  before  they  shall  be 
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subjected  to  its  burdens.  It  is  a  well-established  rule  that  a  citi- 
zen cannot  be  subjected  to  special  burdens  without  the  clear 
warrant  of  the  law.  The  following  authorities  furnish  the  true 
rule  applicable  to  such  a  case:  Cooley  on  Taxation  (2d  ed.  275); 
United  States  v.  Wiygleworth  (2  Story,  373);  Powers  v.  Bar- 
ney (5  Blatch.  203);  United  States  v.  Watts  (1  Bond,  583); 
Doe  V.  Snaith  (8  Bing.  152);  Oreen  v.  Holway  (101  Mass. 
243)." 

As  between  the  surrogate  and  my  associates  I  am  inclined  to 
adopt  the  conclusion  of  the  surrogate.  In  order  to  declare  that 
the  ma:ximum  amount  that  is  subject  to  only  twi«e  the  primary 
rates  is  $75,000,  that  amoimt  must  not  only  satisfy  the  statute 
that  it  is  "  in  excess  of  the  said  twenty-five  thousand  dollars," 
but  the  other  requirement  thereof ,  *^and  up  to  and  including 
the  sum  of  one  hundred  thousand  dollars."  This  requirement 
is  not  met  by  875,000  save  by  the  construction  that  the  words 
"  in.  excess  "  mean  the  difference  between  $25,000  and  $100,000. 
It  is  well  recognized  that  the  expression  "  in  excess  "  may  indi- 
cate the  difference  between  two  numbers.  But  the  question  is 
whether  they  were  used  to  express  this  idea  in  this  instance. 
In  a  foregoing  i)art  of  this  very  section  the  Legislature  has 
provided:  "but  if  the  amount  so  transferred  to  a  father, 
mother,  widow  or  a  minor  child  is  over  five  thousand  dollars 
the  excess  shall  be  taxable  at  the  rate  of  one  per  centum,"  etc. 
Then  follows  the  provision  heretofore  quoted.  Here  is  a  plain 
direction  that  "the  excess"  shall  be  taxable.  There  is  no 
apparent  reason,  if  the  Legislature  intended  that  only  "the 
excess"  of  $100,000  over  the  $25,000,  namely,  $75,000,  should 
be  subject  to  twice  the  primary  rates,  that  it  would  not  have 
employed  the  same  language  to  express  the  same  idea.  Cer- 
tainly there  would  have  been  uniformity  in  expression  if,  for 
example,  the  Legislature  had  enacted,  "but  if  the  amount 
transferred  is  over  twenty-five  thousand  doUars  the  excess  up 
to  one  himdred  thousand  doUara  shall  be  taxable  at  twice  the 
primary  rates."  But  instead  of  using  such  expression,  or  one 
synonymous,  it  departs  to  provide:  "Upon  all  amounts  in 
excess  of  the  said  twenty-five  thousand  dollars  and  up  to  and 
including  the  sum  of  one  hundred  thousand  dollars."  It  is  not 
the  *•  excess,"  but  upon  "  all  amounts  in  excess."    It  is  not  the 
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excess  up  to  $100,000,  or  even  all  amounts  in  excess  up  to 
$100,000,  but ''  all  amoimts,"  including  "  the  sum  of  one  hun- 
dred thousand  dollars."  And,  then,  a  further  provision  reads, 
*'  Upon  all  amounts  in  excess  of  the  said  one  hundred  thousand 
dollars,"  so  that  the  said  $100,000  as  theretofore  used  is  not 
regarded  as  having  expi-essed  the  limit,  but  as  an  amount 
which  is  subject  to  twice  the  primary  rates  only. 

As  between  the  two  constructions  up  for  review,  I  think  the 
words  "all  amounts  in  excess"  refer  to  any  amount  that  is 
greater  than,  larger  than  and  thus  exceeds  $25,000,  up  to 
and  inclusive  of  the  amount  of  $100,000.  I  vote  to  aflSrm  the 
order. 

Carb,  J.,  concurred. 

Order  of  the  Surrogate's  Court  of  Kings  county  reversed, 
with  ten  dollars  costs  and  disbursements,  and  matter  remitted 
to  the  surrogate  to  proceed  in  accordance  with  opinion. 


Cyrus  Eheims  and  Mose  M.  Degan,  Composing  the  Firm  of 
Cyrus  Eheims  and  Company  and  Others,  Appellants,  v.  The 
Bracken-McAveney  Company  and  Others,  Eespondents. 

Second  Department,  May  1,  1912. 

Injunction  —  suit  in  aid  of  attachment  —  transfer  aUeged  to  be 

fraudulent. 

A  plaintiff,  suing  in  equity  in  aid  of  an  attachment  levied  upon  a  fund 
and  seeking  to  set  aside  the  transfer  of  the  fund  upon  the  ground  that 
it  "was  made  in  fraud  of  creditors,  is  not  entitled  to  an  injunction  pe7i- 
dente  lite  restraining  the  party  having  legal  title  to  the  fund  from  deal- 
ing with  it,  pending  the  determination  of  the  right  to  set  the  transfer 
aside  where  it  was  made  to  pay  an  obligation  of  the  debtor  equally  as 
binding  as  that  of  the  plaintiff. 

Appeal  by  the  plaintiffs,  Cyrus  Eheims  and  Mose  M.  Degan, 
composing  the  firm,  etc.,  and  others,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  oflBce  of  the  clerk  of  the  county  of  Kings  on  the 
27th  day  of  April,  1909,  amending  and  resettling  a  prior  order 
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denying  the  plaintiflfs'  motion  for  the  continuance  of  a  preUm- 
inary  in  junction  pende7ite  lite. 

Joseph  M.  Oazzam  \Fra71k  8.  Angell  with  him  on  the  brief], 
for  the  appellants. 

ThoniasF.  Magner,  for  the  respondent  Wachtel-Schuh  Horse 
Company. 

Woodward,  J. : 

The  plaintiffs  bring  this  action  in  equity  in  aid  of  attach- 
ments levied  on  behalf  of  the  plaintiffs  upon  a  fund  deposited 
with  the  Hamilton  Trust  Company  under  the  provisions  of  a 
stipulation  between  the  Wachtel-Schuh  Horse  Company  and  a 
temporary  receiver  in  bankruptcy,  by  the  terms  of  which  agree- 
ment the  fund  was  to  be  paid  over  to  the  Wachtel-Schuh  Horse 
Company  in  the  event  that  the  court  should  find  that  it  was 
without  jurisdiction  in  the  bankruptcy  proceeding,  to  which 
the  plaintiffs  in  this  action  were  parties.  It  was  determined 
that  the  bankruptcy  court  was  without  jurisdiction,  and  the 
plaintiffs  then  attached  the  f imd  belonging  under  the  stipula- 
tion to  the  Wachtel-Schuh  Horse  Company,  on  the  theory  that 
this  fund  equitably  belonged  to  the  Bracken-McAveney  Com- 
pany, certain  transfers  to  the  Wachtel-Schuh  Horse  Company 
being  alleged  to  have  been  made  with  the  fraudulent  intent  of 
hindering  and  delaying  the  plaintiffs  in  the  collection  of  their 
claims  against  the  defendant  company.  That  is,  it  is  the  con- 
tention of  the  plaintiffs  that,  having  failed  in  the  bankruptcy 
proceeding,  they  have  a  right  to  attach  a  fund,  legal  title  and 
right  to  possession  of  which  is  in  the  Wachtel-Schuh  Horse 
Company,  and  then  to  call  in  a  court  of  equity  and  to  restrain  the 
legal  owners  of  the  fund  and  its  custodian  from  doing  anything 
with  said  fund  imtil  the  plaintiffs'  right  to  set  aside  the  trans- 
fer to  the  Wachtel-Schuh  Horse  Company  on  the  ground  of 
fraud  has  been  determined.  No  case  has  gone  farther  in  this 
direction  than  that  of  People  ex  rel.  Cauffman  v.  Van  Buren 
(136  N.  Y.  252),  and  that  case  is  not  a  suflficient  justification 
for  the  result  sought  to  be  accomplished  here.  In  that  case 
the  sheriff  had  levied  upon  certain  property  under  judgments 
alleged  to  have  been  fraudulently  and  coUusively  procured, 
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and  the  plaintiffs  had  attached  the  same  property  and  were 
entitled  to  whatever  remained  after  the  satisfaction  of  the 
fraudulent  judgments.  Under  these  special  circumstances, 
upon  a  complaint  clearly  pointing  out  the  fraud,  the  court 
enjoined  the  defendants  from  selling  the  property  under  their 
fraudulent  judgments  imtil  the  plaintiffs  had  had  an  oppor- 
tunity to  show  the  fraud  in  the  procuring  of  the  judgments. 
In  that  case  the  court  distinctly  say:  "  The  case  would  be  dif- 
ferent if  executions  had  not  been  issued  upon  the  fraudulent 
judgments.  The  mere  existence  of  a  fraudulent  transfer  would 
not  be  sufficient  to  authorize  a  court  of  equity  to  entertain  an 
action  at  the  suit  of  an  attaching  creditor  to  set  it  aside.  But 
when  it  is  sought  to  make  use  of  such  a  transfer  for  the  pur- 
pose of  removing  the  attached  property  from  the  jurisdiction 
of  the  officer  who  has  it  in  his  custody,  it  is  e^'ident  that  noth- 
ing but  the  equitable  arm  of  the  court  can  prevent  the  con- 
smnmation  of  the  wrong."  There  the  legal  title  was  in  the 
original  owner  of  the  property,  and  this  legal  title  was  sought 
to  be  divested  under  fraudulent  judgments,  to  the  destruction 
of  the  plaintiff's  rights.  Here  the  legal  title  of  the  fund  is  in 
the  Wachtel-Schuh  Horse  Company,  and  there  is  no  doubt 
that  this  transfer  was  made  for  the  purpose  of  paying  an  obli- 
gation equally  as  binding  as  that  of  the  claim  urged  by  the 
plaintiffs,  and  the  effort  is  made  to  attach  the  equitable  title 
on  the  theory  of  fraud  in  such  transfer,  and  to  hold  the  entire 
fimd  away  from  the  legal  owner  during  the  pendency  of  this 
action.  We  think  the  order  appealed  from  is  right,  and  that 
the  opinion  of  Mr.  Justice  Blackmar  at  Special  Term  is  con- 
clusive upon  this  question. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

HiRSCHBERG,  BuRR,  Thoias  and  Carr,  JJ,,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Jacob  Neu  and  Others,  Copartners,  Doing  Business  under  the 
Firm  Name  and  Style  of  Neu-Gilchrist  and  Spedick, 
Appellants,  t\  William  J.  Fox,  Defendant. 

John  A.  Schwarz,  Respondent. 

Second  Department,  May  1,  1912. 

Execution — execution  againat   salary  —  practice  —  motion  to  vacate 
order  —  form  of  order. 

An  order  for  an  execution  against  the  salary  of  a  Judgment  debtor, 
obtained  pursuant  to  section  1391  of  the  Code  of  Civil  Procedure,  should 
not  be  vacated  on  the  motion  of  another  judgment  creditor  upon  the 
ground  that  the  order  for  the  execution  was  granted  by  the  court  and 
not  by  the  justice. 

Appeal  by  the  plaintiffs,  Jacob  Neu  and  others,  copartners, 
etc.,  from  orders  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  oflSce  of  the  clerk  of 
the  county  of  Kings  on  the  20th  day  of  December,  1911,  the 
15th  day  of  January,  1912,  and  the  22d  day  of  January,  1912, 
respectively. 

Alfred  J.  Oilchrist  [C  Elnter  Spedick  with  him  on  the 
brief],  for  the  appellants. 

William  H.  Burhy  [Henry  L  Kowalsky  with  him  on  the 
brief],  for  the  respondent. 

Thomas,  J. : 

The  plaintiffs,  judgment  creditors,  obtained  an  order  for  the 
first  execution  against  the  defendant's  salary,  and  the  judg- 
ment creditor  Schwarz  subsequently  obtained  a  similar  order 
and  thereupon  moved  to  vacate  the  first  order  upon  the  ground 
that  it  was  granted  by  the  court  and  not  by  the  justice,  and 
from  the  order  granting  such  motion  the  plaintiffs  appeal. 

It  is  unnecessary  to  consider  the  contention  that  the  order, 

though  in  form  that  of  the  court,  may  be  stripped  of  whatever 

indicates  such  nature  and  be  regarded  as  a  chambers  order. 

The  Code  of  Civil  Procedm-e  (§  1B91)  provides  that  "  The  judg- 
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ment  creditor  may  apply  to  the  court  in  which  said  judgment 
was  recovered  or  the  court  having  jurisdiction  of  the  same  with- 
out notice  to  the  judgment  debtor,  and  upon  satisfactory  proof 
of  such  facts  by  affidavits  or  otherwise,  the  court,  if  a  court 
not  of  record,  a  judge  or  justice  thereof,  must  issue,  or  if  a 
court  of  record,  a  judge  or  justice,  must  grant  an  order  direct- 
ing that  an  execution  issue.  *  *  *  Either  party  may  apply 
at  any  time  to  the  court  from  which  such  execution  shall  issue, 
or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county 
judge  of  the  county,  and  in  any  county  where  there  is  no 
coimty  judge,  to  any  justice  of  the  city  court  upon  such  notice 
to  the  other  party  as  such  court,  judge,  or  justice  shall 
direct  for  a  modification  of  said  execution,  and  upon  such 
hearing  the  said  court,  judge  or  justice  may  make  such  modi- 
fication of  said  execution  as  shall  be  deemed  just,  *  *  *." 
If,  now,  the  order  be  tested  by  this  statute,  it  shows  on  its 
face  that  the  application  was  made  to  the  court  and  that 
the  judge  presiding  at  the  court  granted  the  order  as  the 
statute  directed  him  to  do.  The  order  indicates  to  what  court 
the  application  was  made,  when  it  was  made,  and  that  upon 
such  apphcation  the  order  was  granted.  Had  it  been  a 
Justice's  Court,  the  justice  would  issue  the  execution.  As  it 
was  a  court  of  record  the  judge  or  justice  presiding,  as  com- 
pelled, granted  an  order  for  the  execution.  The  Code  con- 
sistently directs  that  for  a  modification  the  party  may  apply  to 
the  court  from  which  such  execution  shall  issue,  thereby 
intending  a  court  of  record,  or  to  any  judge  or  justice  issuing 
the  same,  thereby  intending  a  court  not  of  record.  The  order 
conforms  to  the  hteral  requirements  of  the  statute. 

The  oi'der  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Jenks,  P,  J.,  HiRscHBEBG,  Carr  and  Woodward,  JJ., 
concurred. 

Order  reversed,  with  ten  dollare  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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Lillian  Knobloch,  Respondent,  v.  Dora  Kracke  and  Others, 
Defendants,  Impleaded  with  Phiup  Sdion  and  Minnie 
SmoN,  His  Wife,  Appellants. 

Second  Department,  May  9,  1912. 

Eqxdty  — reformation  of  deed  — mutual  mistake  —  proof  justifying 
reformation  —  when  no  laches  ~  evidence  —  transactions  with  dece- 
dent —  harmless  error. 

Where  a  mistake  is  mutual,  equity  can  decree  the  reformation  of  executed 
as  well  as  executionary  contracts. 

Suit  to  reform  a  deed  on  the  ground  that  the  description  by  mutual  mis- 
take covered  the  whole  of  a  parcel  of  lands  instead  of  one-half  thereof 
which  was  intended  to  be  conveyed.  Evidence  examined,  and  held^  to 
sustain  a  finding  that  there  was  a  mutual  mistake  in  drawing  the 
instrument. 

Where  the  conveyance  was  made  in  1905  and  the  grantee  had  possession 
only  of  the  one-half  portion  which  the  parties  intended  should  be  con- 
veyed until  the  death  of  the  grantor  in  1908,  and  nothing  occurred  likely 
to  apprise  the  parties  of  the  mistake  until  it  was  discovered  on  the 
settlement  of  the  grantor's  estate,  and  the  grantor's  heirs  thereupon 
acted  with  reasonable  promptitude,  there  was  no  laches  which  bars  a 
reformation. 

In  such  suit  for  the  reformation  of  a  deed  it  is  not  error  to  exclude  con- 
versations between  the  defendant  grantee  and  the  plaintiffs  intestate 
under  section  829  of  the  Code  of  Civil  Procedure,  where  none  of  the 
conversations  testified  to  by  the  plaintiffs  witnesses  related  to  said 
conversation  and  the  contract  of  sale  was  not  made  at  the  time  thereof. 

In  any  event,  any  error  was  harmless  where  the  defendant  was  subse- 
quently allowed  to  testify  to  conversations  with  the  decedent  to  such 
extent  that  the  record  was  as  favorable  to  him  as  it  would  have  been 
had  the  other  testimony  been  allowed. 

Appeal  by  the  defendants,  Philip  Simon  and  another,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Nassau  on  the  12th  day  of  May,  1911,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Nassau  Special  Term. 

Charles  J.  Buchner^  for  the  appellants. 

Harrison  C  Olore,  for  the  respondent. 

HntSCHBERG,  J.: 

This  is  an  action  for  the  reformation  of  a  deed  given  by 
plaintiff's  intestate,  one  Charles  L.  Kracke,  on  the  groimd  that 
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the  description  of  the  property  conveyed  was  erroneous  owing 
to  the  mutual  mistake  of  the  parties,  and  for  the  partition  of 
certain  land  claimed  to  have  been  mistakenly  included  in  the 
description  in  said  deed.  In  19(>5  said  Kracke  purchased  a 
parcel  of  real  estate  in  Nassau  county,  100  feet  in  width  by 
ITO  feet  in  depth.  In  11)06  he  erected  a  two-family  frame  house 
on  the  southwesterly  half  of  the  property.  In  June,  1906,  he 
entered  into  a  written  contract  under  seal  with  the  defendant 
Philip  Simon,  whereby  he  agreed  to  convey  the  noi-theasterly 
half  of  the  property  to  Simon.  That  contract  described  the 
property  to  be  conveyed  as  50  feet  in  width.  The  title  was 
closed  on  August  1,  1906,  and  Simon's  attorney,  who  prejxared 
the  deed,  inadvertently  included  the  entire  100  feet  of  Kracke's 
lot  in  the  description  in  the  deed  to  Simon.  The  attorney  took 
that  description  from  an  old  deed  instead  of  from  the  contract 
of  sale.  At  the  time  of  the  sale  Kracke  had  divided  the  100- 
foot  lot  into  two  lots  by  a  fence,  thereby  separating  the  50 
feet  to  be  sold,  that  is,  the  northeasterly  half,  from  the  50 
feet  whereon  his  house  stood,  that  is,  the  southwesterly  half. 
After  the  closing  of  title  Kracke  continued  in  possession  of  the 
southwesterly  half  and  rented  the  house  thei'eon  until  his  death 
in  1908.  The  mistake  in  the  description  was  not  discovered  until 
about  the  time  of  the  commencement  of  this  action.  During 
all  the  time  between  the  passing  of  title  and  the  commence- 
ment of  this  action  Kracke,  and  after  his  death  his  widow,  col- 
lected the  rents  and  paid  the  taxes  on  said  southwesterly  half 
of  the  lot.  After  the  discx)very  of  the  mistake  in  the  descrip- 
tion in  the  deed  the  plaintiff  requested  the  appellants,  Simon 
and  his  wife,  to  sign  a  quitclaim  deed,  releasing  the  southwest- 
erly half  of  the  property  inadvertently  included  in  the  description 
in  the  deed  from  Kracke  to  Simon,  and  they  refused.  The 
appellants  interposed  an  answer  in  this  action,  admitting  that 
since  the  date  of  Kracke's  deed  he  and  his  heirs  had  remained 
in  possession  of  the  southwesterly  half  of  the  premises  in  ques- 
tion and  collected  the  rents  thereof,  but  claimed  that  said  pos- 
session had  been  wix)ngful  and  asked  for  an  accounting  regard- 
ing such  rents.  On  the  trial  the  appellants  claimed  that 
Kracke  had  intended  to  sell  the  entire  100  feet,  and  tliat  the 
deed   was  correct   and   the  contract  of  sale   incoirect.     The 
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learned  trial  justice  found  against  such  claim,  and  accordingly 
awarded  judgment  conforming  the  description  in  the  deed  to 
the  description  in  the  contract  of  sale. 

It  seems  evident  that  Kracke  intended  to  sell,  and  that  Simon 
intended  to  purc'hase,  only  the  northeasterly  half  of  Kracke's 
lot.  The  fact  that  Kracke  and  his  heirs  were  allowed  to  con- 
tinue the  exercise  of  the  rights  of  ownership  over  the  south- 
westerly half  and  the  hoiLse  thereon  is  inconsistent  with  any 
other  theoiy .  In  any  event  there  is  ample  evidence  in  the  case 
to  sustain  the  learned  trial  justice's  finding  that  there  was  a 
mutual  mistake  in  drawing  the  deed.  Where  the  mistake  is 
mutual,  equity  can  decree  reformation  of  executed  as  well  as 
of  executory  contracts.  {Oillespte  v.  Moon,  2  Johns.  Ch.  585, 
and  Paine  v.  Upton,  87  N.  Y.  327.)  There  does  not  appear  to 
have  been  any  laches,  and  the  plaintiff  moved  with  reasonable 
promptitude  upon  discovering  the  error.  Until  the  death  of 
Kracke  and  the  discovery  of  the  error  on  the  settlement  of  his 
estate,  nothing  occurred  likely  to  apprise  any  of  the  parties  of 
the  mistake.  The  lapse  of  time  since  the  giving  of  the  deed 
has  not  prejudiced  the  rights  of  any  one.  Under  the  circum- 
stances, thei'efore,  the  plaintiff  is  not  barred  of  her  relief. 
(See  Gillespie  v.  Moon,  supra,  600,  602;  Andrews  v.  Gillespie, 
47  N.  Y.  487,  and  Penfield  v.  Village  of  New  Rochelle,  18 
App.  Div.  83,  88;  affd.  on  opinion  below,  160  N.  Y.  697.) 

The  appellants  claim  that  the  learned  trial  justice  erred  in 
excluding  an  alleged  conversation  between  the  defendant 
Philip  Simon  and  the  plaintiff's  intestate  as  precluded  by  sec- 
tion 829  of  the  Code  of  Civil  Procedure.  None  of  the  conversa- 
tions testified  to  by  plaintiff's  witnesses  related  to  the  excluded 
conversation,  and  the  contract  for  the  sale  of  the  property  was 
not  made  at  the  time  of  the  excluded  conversation.  Such  con- 
versation, therefore,  would  seem  to  have  l)een  a  different  com- 
munication or  transaction  from  those  referred  to  by  the  plain- 
tiff's witnesses,  and  was,  therefore,  preperly  excluded.  (See 
Martin  v.  Hillen,  142  N.  Y.  140;  Rogers  v.  Rogers,  153  id. 
343.)  Even  assuming,  however,  that  such  ruling  was  errone- 
ous, I  fail  to  see  that  the  error  has  prejudiced  the  appellants' 
case.  Subsequently  to  the  ruling  the  appellants  were  allowed 
without  objection  to  testify  fully  with  regard  to  many  conver- 
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sations  with  plaintiff's  intestate  and  would  seem  to  have  heen 
allowed  to  establish  as  favorable  a  record  as  they  could  have 
done  had  the  excluded  question  been  allowed. 
The  judgment  should  be  affirmed. 

Jenks,  p.  J.,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 


Samuel  Wulfp,  Respondent,  v.  Meta  Wulff,  Appellant. 

Second  Department,  May  9,  1912. 

Husband    and    wife  —  alimony—  contempt  —  defendant    beyond 

jurisdiction. 

While  a  party  who  has  faUed  to  pay  alimony  awarded  in  a  matrimonial 
action  is  without  the  jurisdiction,  the  court  should  not  grant  an  order 
punishing  him  for  contempt  by  imposing  a  fine  and  committing  him  to 
custody,  for  such  order  would  be  futile. 

Appeal  by  the  defendant,  Meta  Wulff,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
6th  day  of  December,  1911. 

Abraham  H.  Kesselman  [Meier  Steinhrink  with  him  on  the 
brief],  for  the  appellant. 

No  appearance  or  brief  for  the  respondent. 

Burr,  J. : 

Plaintiff  brought  this  action  for  separation  on  the  ground  of 
cruel  and  inhuman  treatment.  Defendant  answered  and  inter- 
posed a  counterclaim  demanding  a  judgment  of  separation  in 
her  favor  upon  the  ground  of  abandonment  and  cruel  and 
inhuman  treatment.  Upon  the  trial  plaintiff  defaulted,  and 
judgment  was  given  in  favor  of  defendant  upon  the  cause  of 
action  set  up  by  her  as  a  coimterclaim.  This  judgment  was 
granted  April  12,  1911.  Pending  the  action,  and  on  January 
4,  1911,  an  oixier  was  made  directing  payment  by  plaintiff  to 
defendant  of  a  counsel  fee  of  seventy-five  dollars  and  alimony 
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at  the  rate  of  twelve  doUarb  a  week.  The  judgment  provided 
for  the  payment  of  alimony  at  the  same  rate.  A  certified 
copy  of  the  order  and  judgment  was  delivered  to  plaintiff  per- 
sonally at  Toronto,  Can.,  on  the  24:th  of  November,  1911,  and 
at  that  time  a  demand  was  made  upon  him  for  the  payment 
both  of  the  coimsel  fee  and  of  the  arrears  of  alimony.  The 
demand  was  made  pursuant  to  written  authority  therefor 
given  by  the  defendant.  On  November  28,  1911,  upon  proof 
by  affidavit  of  these  facts,  and  further  proof  that  the  plaintiff 
was  without  the  jurisdiction  of  this  court,  and  that  plaintiff 
had  no  property  which  could  be  sequestrated,  nor  any  property 
which  could  be  reached  by  a  receiver,  the  court  at  Special  Term 
granted  an  order  to  show  cause  why  he  should  not  be  punished 
for  failure  to  make  the  payments  directed  by  the  order  of 
January  fourth,  and  the  final  judgment  of  April  twelfth.  This 
order  to  show  cause  provided  that  service  of  a  copy  thereof  on 
the  attorney  who  appeared  for  him  in  the  action  should  be 
sufficient  service.  From  an  order  denying  the  motion  this 
appeal  is  taken.  There  was  no  appearance  for  the  respondent 
upon  the  appeal. 

Two  interesting  questions  have  been  presented  by  the  learned 
counsel  for  the  appellant:  First j  whether  the  service  of  a 
certified  copy  of  the  order  and  of  the  final  judgment  without 
this  State  was  sufficient  personal  service  upon  the  plaintiff  to 
justify  instituting  proceedings  for  contempt;  and,  secondy 
whether,  if  such  was  the  case,  service  of  the  order  to  show 
cause  upon  the  attorney  who  appeared  for  him  in  the  action 
pursuant  to  the  express  direction  of  the  court  was  sufficient 
service  to  confer  jurisdiction. 

It  seems  to  us  unnecessary  to  determine  either  of  these  ques- 
tions, as  to  one  of  which  at  least  there  is  a  decided  conflict  of 
opinion.  It  affirmatively  appears  that  the  only  remedy  under 
the  circumstances  which  the  defendant  could  ask  would  be  the 
imposition  of  a  fine  and  the  committing  of  plaintiff  to  custody 
until  the  further  order  of  the  court.  But  the  court  will  not  do 
a  futile  thing.  *'  Inasmuch  as  after  the  commencement  of  the 
action  he  had  gone  out  of  the  jurisdiction  it  would  not  have 
availed  to  order  him  fined  and  committed.''  {Brinkley  v. 
BrinkUy,  47  N.  Y.  40,  on  p.  49.)    Under  the  circumstances, 
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therefore,  we  think  that  the  learned  court  at  Special  Term  was 
justified  in  denying  the  motion,  and  the  order  appealed  from 
should  be  aflfirmed,  without  costs. 

HiRSCHBERG,  Thomas,  CARRand  Woodward,  JJ.,  concurred. 

Order  affirmed,  without  costs. 


AdolphFeldblum,  Eespondent,  v.  Laurelton  Land  Company, 

Appellant. 

Second  Department,  May  17,  1912. 

Beal  property — vendor  and  purchaser -— suit  to  establish  vendee's 
lien  —  breach  of  contract  by  vendor. 

Where  a  contract  for  the  purchase  of  lands  upon  the  installment  plan 
required  the  vendor  to  grade,  pave  streets,  make  sidewalks,  build  a  rail- 
road station,  clubhouse,  etc.,  within  one  yeiir,  but  it  failed  to  do  so  for 
five  years,  during  which  period  the  vendee  paid  instalhnents  on  the  pur- 
chase price,  he  is  entitled  to  a  decree  adjudging  that  he  has  a  vendee's 
lien  for  the  moneys  paid  and  granting  a  foreclosure  thereof. 

As  the  contract  of  sale  required  the  vendor  to  make  the  improvements 
within  one  year,  while  the  date  set  for  actual  conveyance  was  four  years 
thereafter,  the  vendee  not  having  actual  title  is  not  confined  to  a  reme<ly 
at  law  for  breach  of  covenant. 

The  rules  governing  a  vendee's  right  to  a  lien  apply  not  only  where  the 
breach  of  contract  of  sale  arises  from  inability  on  the  part  of  the  vendor 
to  give  a  marketable  title,  but  apply  hkewise  where  the  contract  of  sale 
is  broken  by  the  vendor  deliberately  or  through  neglect. 

Appeal  by  the  defendant,  the  Laurelton  Land  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Queens 
on  the  14th  day  of  July,  1911,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Queens  County  Special  Term. 

Clarence  E.  TlioniaU,  for  the  appellant. 

Adolph  FeldhJuni,  for  the  respondent. 

Per  Curiam: 

The  defendant  appeals  from  a  judgment  of  the  Si)ecial  Term, 
in  Queens  coimty,  which  adjudged  that  the  plaintiff  had  a 
vendee's  lien  on  certain  real  estate  situated  in  said  county 
and  decreed  the  foreclosure  thereof.    The  defendant  is  a  land 
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development  company  which  owned  a  tract  of  land  in  Queens 
TOimty,  comprising  about  4,000  lots.  It  started  out  to  market 
these  lots,  either  for  cash  or  by  sale  on  the  installment  plan. 
As  a  part  of  its  method  of  marketing  these  lots,  it  advertised 
certain  advantages  which  it  was  to  give  to  the  pi-operty  in 
question,  in  the  way  of  grading  and  building  sti'eets,  cement 
sidewalks,  trees,  shrubbery,  gas,  water,  and,  as  the  crowning 
cap  of  all,  the  building  of  a  large  clubhouse  with  a  garage  for 
the  use  of  the  people  who  might  buy  and  settle  at  the  place  in 
question. 

The  plaintiff,  attracted  by  these  advertisements,  entered  into 
negotiations  with  the  agents  of  the  defendant  for  the  purchase 
of  several  lots  on  the  installment  plan.  A  contract  in  writing 
was  made  between  them,  covering  some  nine  lots,  the  purchaser 
price  being  $5,670,  on  which  ten  i)er  cent  was  paid  down  and 
the  balance  was  to  be  paid  in  monthly  pajTnents  at  the  rate  of 
^llBeach  month.  Befoi-e  the  execution  of  the  contrac^t  there 
was  indorsed  upon  the  back  of  it  a  memorandum  relating  to 
the  grading  and  the  i)aving  of  the  sti-eets  and  the  making  of 
sidewalks,  etc.  This  memorandum  contained  a  clause  as  fol- 
lows: '*It  is  further  agreed  that  the  railroad  station  will  l)e 
completed  and  twenty-five  houses  and  the  clubhouse  in  coui-se 
of  construction  or  completed  during  the  next  twelve  months." 

The  contract  was  signed  on  October  1,  IJMX).  The  railroad 
station  and  clubhouse  referred  to  in  this  memorandum  wen; 
the  things  refeiTed  to  in  the  public  advertisements  of  the 
defendant.  The  plaintiff  began  making  his  payments  from 
month  to  month  until  he  had  paid  in  altogether  the  sum  of 
'P^jSSO.  The  defendant,  however,  did  not  complete  its  agree- 
™^Jit  as  to  the  making  and  paving  of  the  streets,  and  the  put- 
*^&  in  of  gas  and  water,  nor  in  the  building  of  the  railroad 
station,  nor  in  the  l»uilding  of  the  nimiber  of  houses  sjjecified, 
'^^J*  in  the  starting  and  completion  of  the  clubhouse  within 
^  time  si)ecified  in  the  memorandum  on  the  back  of  the 
«>atract. 

The  plaintiff  made  complaints  from  time  to  time  as  to  this 
failure  on  the  part  of  the  defendant,  but  apparently  without 
''^^y  result.  In  February,  1 911,  he  brought  this  action  to  estab- 
^h  a  breach  of  agreement  on  the  part  of  the  defendant,  and 
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to  have  adjudged  upon  the  land  in  question  a  lien  for  the 
moneys  which  he  had  already  paid  on  his  part  in  performance 
of  the  contract. 

Before  the  case  came  to  trial  a  numher  of  new  hoilses  were 
built  and  a  railroad  station  was  erected,  but  at  the  time  of  the 
trial  not  aU  of  the  specified  number  of  houses  were  completed, 
and  the  clubhouse  had  not  been  begun  at  all,  and  there  was  an 
issue  as  to  the  number  of  streets  which  had  been  improved, 
which  was  f oimd  in  favor  of  the  plaintiff. 

It  seems  to  us  that  the  plain  equities  of  this  case  are  in  favor 
of  the  plaintiff.  In  view  of  the  large  number  of  these  land- 
developing  companies  and  the  enticing  promises  which  they 
hold  out  to  intending  purchasers,  there  can  be  no  question  that 
these  promises  are  an  integral  part  of  the  transaction  of  sale 
between  the  parties  where,  as  in  this  case,  a  special  memoran- 
dum referring  generally  to  these  matters  was  indorsed  upon  the 
contract  before  it  was  executed  and  delivered,  thus  making 
these  matters  a  part  of  the  transaction  of  sale.  Here  the  plain- 
tiff was  paying  in  his  money  for  five  years,  without  any  sub- 
stantial performance  on  the  part  of  the  defendant  of  the  prom- 
ises which  induced  the  making  of  the  contract  between  it  and 
him.  If  he  can  be  helped  out  in  equity,  we  see  no  reason  why 
the  assistance  of  the  court  should  not  be  given  to  him.  The 
trial  court  filed  no  opinion,  but,  doubtless,  the  same  view  was 
in  its  mind. 

The  chief  cx)ntention  of  the  appellant  is,  that  the  plaintiff 
has  no  standing  in  a  court  of  equity  to  establish  a  vendee's  lien, 
but  should  be  confined  to  a  remedy  at  law  for  damages  for  the 
breach  of  a  collateral  covenant.  Nxmierous  authorities  are 
cited  in  the  appellant's  brief  on  this  point,  but  after  examina- 
tion we  do  not  find  any  exactly  in  point  or  covering  a  situation 
such  as  is  here  presented.  Doubtless,  if  the  deed  had  passed 
and  the  plaintiff  had  got  title,  he  should  be  obliged  to  press 
his  remedy  for  a  breach  of  covenant  in  a  court  of  law,  but  such 
is  not  this  case.  The  contract  between  these  parties  did  not 
call  for  a  conveyance  until  a  time  nearly  four  years  after  its 
making  and  delivery.  The  vendor,  however,  had  obligated 
itself  to  do  certain  definite  things  in  the  meantime  for  the 
vendee.     These  things  it  had  not  done  in  the  time  specified,  and 
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some  of  them  it  had  not  attempted  to  do  or  shown  any  likelihood 
of  doing  before  the  time  for  actual  conveyance  had  arrived. 
In  this  respect  the  case  at  bar  differs  in  important  particu- 
lars from  that  before  this  court  in  the  First  Department  in 
Hochstein  v.  Vanderveer  Crossings^  Inc.,  No.  1  (150  App.  Div. 
118),  and  which  was  decided  since  the  argument  and  submis- 
sion of  this  appeal.  There  certain  lots  of  land  had  been  sold 
to  a  purchaser  on  the  installment  plan  by  a  land  development 
company,  and  the  contract  had  indorsed  upon  it  a  memoran- 
dum as  follows:  '^  It  is  agreed  that  the  grading  of  Vanderveer 
Crossings,  the  filling  in  of  the  creek,  the  putting  in  of  made 
roads,  shade  trees  and  sidewalks  shall  be  accomplished  free 
to  lot  buyers  within  three  years  from  April  2nd,  1906."  It 
turned  out  that  the  land  company  could  not  fill  in  the  creek 
as  it  had  been  adjudged  that  company  did  not  have  title  to 
the  bed  of  the  creek.  The  purchasers  refused  to  take  title 
to  the  lots  and  sued  to  recover  damages  for  a  breach  of 
the  contract  of  sale.  It  was  held  that  they  could  not  recover 
under  the  contract  of  purchase,  but  were  restricted  to  an 
action  for  damages  for  a  breach  of  the  agreement  to  fill  in 
the  creek.  The  learned  court  based  its  decision  upon  the 
fact  that  under  the  contract  between  the  parties  the  agree- 
ment to  fill  in  the  creek  was  not  required  to  be  performed  until 
after  the  actual  conveyance  of  the  lots  in  question,  and  that, 
therefore,  it  was  not  a  part  of  the  contract  of  sale,  but  was  an 
independent  covenant  to  do  something  after  title  had  passed 
and  the  contract  of  sale  had  been  fully  performed,  and  that  for 
a  breach  of  this  independent  covenant  the  only  remedy  was  one 
for  the  damages  which  arose  from  said  breach.  In  the  case 
now  at  bar,  the  agreement  indorsed  on  the  back  of  the  contract 
of  sale  required  performance  of  many  important  provisions  at 
a  time  specified  and  which  should  occur  several  years  before 
the  time  fixed  for  actual  conveyance.  Because  of  this  feature, 
we  think  the  decision  in  the  Hochstein  case  does  not  apply  to 
the  question  now  before  us. 

It  is  again  contended  most  earnestly  by  the  appellant  that 
an  action  to  estabUsh  a  vendee's  lien  can  be  maintained  only 
upon  the  vendor's  inabihty  to  convey  by  reason  of  some  defect 
in  the  title.    This  question,  however,  seems  to  be  without  any 
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precedent  to  aid  us.  The  right  to  maintain  an  action  in  equity 
to  adjudge  and  enforce  a  vendee's  hen  has  been  considered 
quite  at  length  very  recently  by  the  Court  of  Api^eals  in  Elter- 
man  v.  Hymau  (192  N.  Y.  113)  and  in  Davis  v.  Rosenzweiy 
Realty  Co.  (Id.  128). 

We  think  that  the  principles  governing  the  question  of 
a  vendee's  lien  apply  not  only  to  a  case  where  the  breach 
of  the  contract  of  sale  arises  from  inability  on  the  part  of  the 
vendor  to  give  a  marketable  title,  but  apply  likewise  to  a  case 
where  the  contract  of  sale  is  broken  by  the  vendor,  either 
deUberately  or  from  neglect.  Tlie  vendee's  money  has  gone 
into  the  land,  and  the  estabhshment  of  a  lien  in  favor  of  the 
vendee  is  but  following  the  moneys  into  the  land  and  impress- 
ing the  land  itself  but  with  the  burden  of  the  moneys  so  paid. 

The  judgment  should  be  affiiined,  with  costs. 

Jenks,  p.  J.,  HiRscHBERG,  Thomas,  Carr  and  Rich,  JJ., 
concuiTed. 

Judgment  affirmed,  with  costs. 


Lena  Kaufman,  as  Administratrix,  etc.,  of  Frederick 
Kaufman,  Deceased,  Appellant,  v.  Abraham  C.  Hopper, 
Respondent. 

Second  Department,  May  17, 1912. 

Conflict  of  laws  —  cession  of  territory  to  United  States  —  negligence  — 
action  under  State  statute  creating  action  for  death  by  wrongful  act 

—  Labor  Law  enacted  subsequent  to  cession  of  territory  inapplicable 

—  practice  —  dismissal  of  complaint  at  opening  of  trial  —  demurrer  — 
bill  of  particulars. 

As  the  statute  of  this  State  creating  a  cause  of  action  for  death  caused  by 
negligt»nce  was  in  force  at  the  time  the  lands  embraced  in  the  Brooklyn 
navy  yard  were  ceded  to  the  United  States  a  common-law  action  may  be 
bix>ught  iigainst  a  master  based  on  negligence  resulting  in  the  death  of 
a  servant  while  working  in  said  navy  yard. 

But  as  the  Labor  Law  of  this  State  was  enacted  subsequent  to  said  cession 
of  territory  no  action  against  the  master  can  be  based  thereon. 

Where  a  complaint  is  dismissed  at  the  opening  of  the  trial  it  must  be 
treated  as  if  it  had  been  demurred  to. 

On  a  demurrer  to  a  complaint  upon  the  grounds  of  insufficiency  a  bill  of 
particulars  served  by  the  plaintiff  should  not  bo  considered  as  part  of 
the  pleading. 

Digitized  by  VjOOQIC 


Kaufmax  V,  Hopper.  29 

i^pp,  Div.l  Second  Department,  May,  1912. 

Appeal  by  the  plaintiff,  Lena  Kaufman,  as  administratrix, 
etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  12th  day  of  Jime,  19 11,  upon  the  dismissal  of  the 
complaiQt  oi;i  the  pleadings  by  direction  of  tlie  court  at  the 
opening  of  the  trial  at  the  Kings  County  Trial  Term. 

Edward  E.  Reardon  [Cluxrles  C.  Clark  with  him  on  the 
brief],  for  the  appellant. 

Hxigo  Hirsh  [Leon  N.  Futter  with  him  on  the  brief],  for  the 
respondent. 

Carr,  J.: 

Plaintiff  appeals  from  a  judgment  dismissing  her  complaint 
in  an  action  brought  to  recover  damages  for  the  death  of  her 
intestate,  she  having  been  appointed  administratrix  by  the 
Surrogate  8  Court  of  Kings  county.  The  accident  occurred  in 
the  navy  yard,  in  Brooklyn.  The  complaint  attempts  to  set 
up  two  causes  of  action.  The  negligence  complained  of  in  the 
first  cause  of  action  is  that  the  defendant  failed  to  furnish  the 
decedent  with  a  safe  and  suitable  place  in  which  to  work 
^d  with  safe  and  suitable  appliances  with  which  to  work,  and 
in  failing  to  furnish  the  decedent  with  competent  and  efficient 
fellow-servants,  by  reason  of  which  a  scaffold  upon  which  dece- 
dent was  working  broke  and  fell,  causing  him  injuries  which 
resulted  in  his  death. 

The  second  cause  of  action  is  apparently  brought  under  the 
I^hor  Law.  (See  Gen.  Laws,  chap.  32  [Laws  of  1897,  chap. 
*^'^],  §  18.)  A  motion  was  made  to  dismiss  the  complaint 
hefore  any  proof  was  offered  by  the  plaintiff  to  sustain  these 
legations.  It  was  conceded  at  the  trial  that  the  navy  yard 
^  been  ceded  by  the  State  of  New  York  to  the  United  States 
i^der  chapter  355  of  the  Laws  of  1853. 

At  the  time  of  such  cession  chapter  450  of  the  Laws  of  1847 
^d  chapter  256  of  the  Laws  of  1849,  which  gave  a'  cause  of 
^on  to  the  personal  representatives  of  a  decedent,  whose 
death  was  caused  by  negligence,  were  in  force  over  the  terri- 
bly in  question.  These  laws  continued  in  force  after  the  ces- 
sion.   {Chicago  &  Pacific  Railway  Co.  v.  McOlinn,  114  U.  S. 
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542,  546.)  Therefore,  if  the  complaint  stated  a  cause  of  action 
arising  from  a  breach  of  the  common-law  duties  of  a  master  to 
the  servant,  which  caused  the  death  of  the  servant,  it  was 
sufficient.  So  far  as  the  complaint  attempted  to  state  a  fur- 
ther separate  cause  of  action  under  the  Labor  Law,  it  was 
insufficient,  for  as  to  that  statute  the  place  of  the  accident  was 
without  its  territorial  scope,  the  statute  being  enacted  since 
the  cession  of  the  land  to  the  United  States. 

In  dismissing  the  complaint,  it  had  to  be  treated  as  if  it  had 
been  demurred  to.  On  a  demurrer  the  firat  cause  of  action 
would  certainly  have  been  good  so  far  as  a  common-law  cause 
of  action  was  concerned.  It  is  asserted,  however,  that  the 
plaintiff  having  served  a  bill  of  particulars,  the  bill  of  particu- 
lars must  be  considered  as  a  part  of  the  complaint.  This  is  not 
so  when  the  sufficiency  of  the  complaint  is  considered  on  a 
demmTer.     {Hoey  v.  Kildnff,  65  Misc.  Eep.  554.) 

While  the  plaintiff  might  not  have  been  able  to  prove  the 
cause  of  action  against  the  defendant,  yet  the  complaint  was 
sufficiently  strong  to  enable  an  attempt  to  do  so  by  an  offer  of 
proof.  Under  these  circumstances,  it  was  clearly  error  to 
dismiss  the  complaint  as  a  whole. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

HmscHBERG,  Burr,  Thomas  and  Woodward,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


J.  Bennett  Hunter  and  Others,  Plaintiffs,  v.  The  City  of 
New  York,  Defendant. 

Second  Department,  May  17,  1912. 

Eminent  domain  —  condemnation  in  city  of  New  York — assessment 
for  former  public  improvement  not  yet  due  — award — presumption. 

Where  the  title  to  lands  situate  within  the  boundaries  of  former  Lon^ 
Island  City  vests  in  the  city  of  New  York  in  condemnation  proceedin^^ 
assessments  upon  said  lands  which  might  have  been  subsequently  levied 
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for  a  public  improvement  made  in  Lonfi^  Island  City  under  the  authority 
of  chapter  644  of  the  Laws  of  1898,  which  provided  for  twenty  equal 
annual  assessments  for  benefits  received  by  said  improvement  should 
not  be  deducted  from  the  award  in  the  condemnation  proceeding.  This 
because  under  said  statute  subsequent  assessments  which  might  have 
been  made  are  not  liens  upon  the  land. 

Where  land  is  acquired  by  condemnation  there  is  in  a  legal  sense  a  pur- 
chase and  sale,  and  it  will  be  assumed  in  the  absence  of  evidence  to  the 
contrary  that  the  commissioners  in  making  an  award  to  the  owner  con- 
sidered the  present  value  of  the  land  and  that  under  the  circumstances 
aforesaid  it  was  less  than  It  would  have  been  if  the  entire  assessment  for 
the  prior  improvement  had  been  paid. 

There  is  a  distinction  between  the  value  of  land  as  affected  by  a  public 
improvement  for  which  a  general  assessment  has  not  been  made  and 
land  affected  by  a  general  tax.  The  former  is  presumed  to  add  to  the 
value  of  the  land,  the  latter  is  not. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts,  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

A.  T.  Payne  [James  J.  Conway  with  him  on  the  brief],  for 
the  plaintiffs. 

Francis  J.  Byrne  [Theodore  Connoly  and  Archibald  R. 
Watson  with  him  on  the  brief],  for  the  defendant. 

Burr,  J.: 

This  controversy  is  submitted  upon  an  agreed  statement  of 
facts. 

Prior  to  February  1,  1907,  plaintiffs  were  the  owners  of 
certain  lands  situated  in  that  portion  of  the  city  of  New  York 
which  was  formerly  within  the  boundaries  of  Long  Island  City. 
Proceedings  had  been  taken  by  defendant  to  acquire  the  same 
for  public  use,  and  on  the  date  mentioned  the  report  of  the 
commissioners  of  appraisal  was  filed.  This  report  was  con- 
firmed by  the  Supreme  Court  on  November  10, 1909,  and  plain- 
tiffs were  awarded  damages  to  the  amount  of  $11,250,  with 
interest  from  February  1,  1907,  which  was  the  date  when  title 
vested  in  the  city.  Payment  was  demanded,  but  was  refused 
unless  plaintiffs  should  suffer  to  be  deducted  from  said  award 
the  amount  of  a  claim  made  by  the  city  arising  out  of  a  public 
improvement  previously  made,   and  affecting    the  land   in 


Digitized  by  VjOOQIC 


32  HuxTER  ?•.  City  of  New  YotftK. 

Second  Department,  May,  1912.  [Vol.  151. 

question.  Thereupon  plaintiffs  deposited  with  the  comptroller 
a  certified  check  for  the  sum  of  $753.32,  to  be  held  by  him 
until  the  respective  claims  of  the  parties  thereto  should  be 
determined.     This  action  is  instituted  for  that  purpose. 

The  public  improvement  out  of  which  defendant's  claim 
arises  was  made  under  and  in  accx)ixiance  with  the  provisions 
of  an  act,  entitled  '*  An  act  to  create  a  general  improvement 
commission  and  provide  for  certain  improvements  in  the  high- 
ways, streets,  avenues,  boulevards  and  public  places  in  Long 
Island  City  ''  (Laws  of  1893,  chap.  044).  By  that  act  a  com- 
mission was  appointed,  which  commission,  or  a  majority  of 
the  members  thereof,  had  power  upon  the  conditions  therein 
prescribed  to  institute  proceedings  for  certain  specified  improve- 
ments, and  to  advertise  for  proix)sals  and  make  contracts  for 
any  part  of  the  work  under  their  charge.  For  the  purpose  of 
paying  the  expenses  thus  incurred,  the  mayor  and  common 
council  of  Long  Island  City  were  authorized  to  issue,  upon 
the  requisition  of  the  commission,  bonds  to  be  known  as 
*' general  improvement  bonds."  The  act  further  provided 
that  the  expense  of  any  improvement  made  thereunder 
should  be  assessed  upon  the  land  benefited  thereby,  and  it  con- 
tained this  further  provision:  ''  When  each  of  said  improve- 
ments shall  have  been  completed,  and  as  each  one  thereof 
is  completed,  the  said  general  improvement  commission  shall 
deliver  to  the  board  of  assessors  of  said  city  and  the  city  treas- 
urer and  receiver,  each  of  which  shall  be  public  records  and  at 
all  times  open  to  inspection,  duphcate  certificates  wherein  it 
shall  be  set  forth,  as  nearly  as  can  be  stated,  the  amount  of  the 
entii'e  cost  of  each  improvement,  together  with  duplicate  mapR 
and  statements  showing  the  location  and  general  character  of 
the  improvements  made,  and  the  said  board  of  assessors  shall 
thereupon  give  public  notice  in  the  official  papera,  notifying  all 
persons  affected  that  the  said  assessment  certificate  and  mapws 
are  completed  and  on  file  and  that  a  hearing  will  be  given  to 
all  persons  feeling  themselves  aggrieved,  said  hearings  of  which 
there  shall  be  not  less  than  four,  shall  take  place  after  said 
notice  shall  have  been  published  for  three  weeks.  If  it  shall 
be  made  to  appear  to  said  assessors  that  any  injustice  has  been 
in  the  assessment  made  upon  any  parcel  or  parcels  of  land 
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affected  thereby,  they  shall  correct  the  same  as  justice  may 
require.  After  the  paid  assessments  shall  have  been  corrected 
and  the  certificate,  maps  and  statements  filed  with  the  city 
treasurer  shall  have  been  corrected,  the  said  assessors  shall 
divide  the  assessment  or  amoimt  imposed  upon  any  lot  or  par- 
cel of  land  into  twenty  equal  part«  or  annual  installments,  and 
in  each  year  thereafter,  for  twenty  yeai-s,  shall  assess  an 
amount  equal  to  one  of  said  annual  installments,  with  interest, 
upon  the  lots  or  parcels  of  land  benefited  by  said  improvement; 
and  in  making  said  assessments,  regard  shall  be  had  only  to 
the  area  and  benefit  received,  and  not  to  the  value  of  any  lot 
or  parcel  of  land  so  assessed.  Each  one  of  the  said  several 
annual  installments  assessed  as  aforesaid  in  each  year  shall  be 
a  lien  upon  the  lots  or  parcels  of  land  affected  thereby  only 
from  the  time  the  same  shall  be  respectively  levied,  and  the 
same  shall  be  collected  in  the  manner  provided  for  the  collection 
of  taxes  in  said  city. "  The  improvement  in  question  was  com- 
pleted, and  the  entire  cost  thereof  determined  prior  to  Decem- 
ber 17, 1003.  This  amount  was  divided  into  twenty  equal 
parts,  and  one  of  such  parts  was  on  the  31st  day  of  December, 
1^^>3,  assessed,  levied  and  made  a  lien  upon  plaintiffs'  lands. 
Similar  proceedings  were  had  in  the  years  1904,  1905  and  190H, 
and  each  of  these  installments  plaintiffs  duly  paid.  Similar 
proceedings  were  also  had  in  the  years  1907,  1908  and  1909, 
although  before  the  time  when  either  of  such  proceedings  was 
taken  the  title  to  the  land  had  vested  in  defendant.  Neither  of 
these  installments  has  been  paid.  It  seems  clear  that  the 
amounts  of  those  installments  of  the  cost  of  the  improvement 
above  referred  to  which  might  have  been  assessed  upon  the 
land  in  question  subsequently  to  February  1,  1907,  and  there- 
after become  payable  if  title  had  not  at  that  time  vested  in  the 
city,  were  not  completed  assessments,  and  were  not  technically 
hens  upon  said  land.  (Laws  of  1898,  chap.  644;  Lathers  v. 
Keogh,  109  N.  Y.  583;  Real  Estate  Corporation  v.  Harper, 
lT4id.  123;  Buckhout  v.  City  of  New  York,  176  id.  363;  Mat- 
ter  of  Bagemeyer,  113  App.  Div.  472.)  But  defendant  con- 
tends that  it  would  be  inequitable  to  compel  defendant, 
which  has  advanced  the  funds  necessary  to  pay  for  the 
App.  Div.  —Vol.  CLI.        3 
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improvement  of  the  land  taken,  to  be  obliged  to  forego 
reimbm'sement  for  the  amount  of  the  deferred  unpaid 
installments,  and  this  upon  the  ground  that  it  must  be  pre- 
sumed that  the  value  of  said  land  was  enhanced  bj^  the  cost 
of  such  improvements,  and  that  plaintiffs  have  received  such 
enhanced  value.  (See  Doivdney  v.  Mayor ^  etc.y  54  N.  Y.  186; 
De  Peyster  v.  Murphy^  60  id.  622.)  The  difficulty  with  this 
contention  is  that  it  rests  upon  a  premise  which  is  not  shown 
to  exist.  Acquiring  property  by  condemnation  in  a  legal  sense 
is  a  purchase  and  sale  of  the  land,  or  of  the  interest  author- 
ized to  be  taken.  {Vandermulen  v.  Vandemiulen^  108  N.  Y. 
195.)  If  two  individuals  were  bargaining  for  the  land  on  the 
1st  of  February,  lOOT,  each  of  whom  knew  that  seventeen- 
twentieths  of  the  cost  of  the  public  improvement  had  not  been 
paid,  but  would  become  due  and  payable  in  the  future,  tlie 
vendee  would  not  offer  as  the  price  of  the  land  its  value  with- 
out the  improvement  plus  the  entire  cost  thereof,  but  only  the 
original  value  plus  so  much  of  said  cost  as  had  been  already 
paid.  The  vendor  could  not  expect  to  receive  a  greater  sum. 
In  the  absence  of  evidence  to  the  contrary,  it  must  be  pi'esumed 
that  under  the  circumstances  hei-e  disclosed,  as  both  parties 
knew  the  facts,  the  city  condemning  and  the  plaintiffs  yielding 
up  their  land  in  obedience  to  the  exercise  of  the  power  of  emi- 
nent domain,  presented  evidence  of  these  facts  to  the  commis- 
sioners, and  that  in  making  their  award  they  considei-ed  that 
the  pi-esent  value  of  the  land  was  less  than  it  would  have  been 
if  the  entire  cost  of  the  improvement  had  been  paid.  There  is 
a  distinction  between  the  value  of  land  as  affected  by  a 
public  improvement  for  which  an  assessment  has  not  been  laid 
and  land  affected  by  a  general  tax.  The  former  is  presumed 
to  add  to  the  value  of  the  land,  the  latter  is  not.  We  think, 
therefore,  that  the  statement  in  Buckhout  v.  City  of  New 
York  (supra)  that  commissioners  of  estimate  could  not  be  pre- 
sumed, under  the  circumstances  there  disclosed  and  in  consid- 
eration of  the  statute  there  referred  to,  to  have  taken  into 
consideration  the  amount  of  a  general  tax,  has  no  application 
here. 

There  should  be  judgment  for  the  plaintiffs  for  the  return  of 
the  certified  check  deposited  by  them,  or,  in  default  thereof. 
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for  a  sum  of  money  equal  thereto;  but  under  the  terms  of  the 
stipulation  herein  such  judgment  should  be  without  costs. 

Jenks,  p.  J.,  HiRSCHBERG,  Carr  and  Woodward,  J  J., 
concurred. 

Judgment  for  plaintiffs  for  the  return  of  the  certified  check 
deposited  by  them,  or,  in  default  thereof,  for  a  sum  of  money 
equal  thereto,  without  costs. 


John  H.  Voorhees  and  Othera,  Eespondents,  v.  Harry 
UxGER  and  Others,  Defendants,  Impleaded  with  GussiE 
Unger  and  Others,  Appellants. 

Second  Depjirtment,  May  17,  1912. 

Debtor  and  creditor  -—  suit  to  set  aside  transfers  in  fraud  of  creditors  — 
failure  to  prove  fraud  —  knowledge  of  gprantee  —  evidence  —  suspicion 
—  presumptions  —  evidence  admitted  against  one  of  several  defend- 
ants — subsequent  proof  of  conspiracy. 

Suit  by  a  judgment  creditor  to  set  aside  con veyances  of  property,  real  and 
pers<nial,  uix>n  the  ground  that  they  were  made  to  defraud  creditors. 
Evidence  examined,  and  heUL  that  the  conveyances  should  not  be  set 
aside  because  the  evidence  was  insufficient  to  show  that  the  transfers  were 
without  consideration  or  tliat  the  grantee  had  knowledge  of  any  fraud. 

Bare  sii>spicion  without  evidence  to  support  it  is  never  sufficient  to  sustain 
a  finding  of  fraud. 

Where  a  conveyance  by  a  debtor  is  valid  the  motive  of  the  grantee  in  giv- 
ing a  mortgage  uixm  the  property  is  immaterial,  for  she  could  give  it 
away  if  rhe  desired. 

While  a  continued  use  of  property  by  an  insolvent  debtor  who  has  trans- 
ferred it  is  a  badge  of  fraud,  it  is  not  necessarily  conclusive  and  the 
presumption  nmy  be  overcome  by  other  circumstances. 

A  party  who  calls  his  adversary  to  prove  a  fact  which  he  must  establish 
and  elicits  testimony  that  the  fact  does  not  exist,  is  not  entitled  to  have 
the  jury  discredit  the  evidence  of  the  adversary  upon  the  ground  that 
he  is  an  interested  party,  and  to  base  upon  the  assumed  falsity  of  his 
evidence  an  affirmative  finding  of  the  existence  of  such  alleged  fact, 
without  any  other  evidence  of  its  existence  or  from  which  it  may  be 
iiiferred- 

Plaintiff,  who  contends  that  evidence  originally  received  against  one 
defendantr  only  is  also  competent  against  the  others  upon  the  ground 
that  they  were  subsequently  prove<l  to  be  conspirators,  should  move  for 
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a  ruling  that  the  testimony  is  competent  against  all,  as  otherwise  the 
defendants  against  whom  it  has  not  been  admitted  are  justified  in 
relying  upon  the  absence  of  competent  evidence  against  them. 
HiRSCHBKRG,  J.,  disHcnted. 

Appeal  by  the  defendants,  Gussie  Unger  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
the  13th  day  of  May,  1911,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  Kings  County  Special  Term, 

Louis  J,  Gold,  for  the  appellants. 

Ralph  E.  Hem  street  \  William  B,  Hurd^  Jr,^  with  him  on 
the  brief],  for  the  respondents. 

Burr,  J.: 

This  case  comes  before  us  for  a  second  time.  Upon  the  first 
appeal  a  judgment  in  favor  of  plaintiffs  was  reversed  for 
insufficiency  of  evidence  to  establish  fraud.  (142  App.  Div. 
543.)  The  same  difficulty  now  exists.  As  was  pointed  out  in 
the  former  opinion,  causes  of  action  were  improperly  joined. 
As  this  objection  was  not  properly  raised,  we  must  deal  witli 
the  three  alleged  fraudulent  transactions  separately. 

So  far  as  the  conveyance  from  Unger  to  Sarah  Krane  is  con- 
cerned, there  is  no  evidence  that  at  the  date  thereof  Unger  was 
insolvent,  or  that  by  means  thereof  he  became  so.  There  is  no 
evidence  that  the  conveyance  was  a  voluntary  one.  Aside  from 
the  fact  that  she  was  a  sister  of  the  grantor,  and  that  after 
the  alleged  conveyance  to  her  Unger  or  his  wife  was  carrying 
on  business  in  a  portion  of  the  premises  where  he  had  pre- 
viously carried  on  the  dry  goods  business,  and  that  when  Unger 
some  time  l)efore  the  commencement  of  this  action  was  askecl 
by  the  attorney  for  the  plaintiffs  what  Sarah  Krane  had  pai<l 
him  for  the  property,  he  rei^lied,  *'Ask  her,"  and  that  she  sub- 
sequently gave  a  mortgage  on  said  premises  to  Unger's  wife 
for  $2,000,  which  contained  a  i-ecital  that  it  was  to  secure  the 
purchase  price,  there  is  no  evidence  that  would  in  any  way 
suggest  that  she  was  a  party  to  any  fraudulent  transaction. 
Even  very  much  of  this  evidence  was  incompetent  as  to  the 
defendant  Krane,   and  was  only  admitted    as    against  the 
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defendant  Unger.     But,  giving  to  it  its  full  force  and  effect, 
it  amounts  to  nothing  more  than  as  above  stated.     It  is  diflfi- 
cult  to  di-aw  the  line  between  suspicious  cii-cumstances  and 
facts  having  probative  force.    In  this  case  the  suspicious  cir- 
cumstances do  not  even  approach  the  border  Une.     But  how- 
ever suspicious   the  circumstances  may  seem,  bare  suspicion 
without  evidence  to  support  it  is  never  sufficient  to  sustain 
a  finding    of    fraud.     {Barr  v.    SofransM^   180   App.    Div. 
783;  Klein  v.   Gallin,  136   id.   382.)     The  learned  trial  court 
has  expressly  found,   and  correctly  so,  that   ^'The  plaintiffs 
have  failed  to  prove  that  Sarah  Krane  had  any  knowledge 
whatever  of  the  existence  of  the  claim  of  the  plaintiffs  herein 
or  of  any  other  claims,  debts  or  liabilities  against  Harry  Unger 
at  the  time  of  the  acceptance  by  her  of  the  conveyance  of  said 
property  from  Harry  Unger."    If  the  conveyance  was  a  valid 
one  it  is  entirely  immaterial  what  motive  induced  the  grantee 
to  give  the  defendant  Gussie  Unger  a  mortgage  on  the  prop- 
erty.   She  could  make  her  a  present  of  it  if  she  so  desired. 
The  fact  that  the  mortgage  contains  a  recital  that  it  is  given 
'"to  secure  the  purchase  money  price,"  if  construed  to  mean 
the  entire  purchase  money,  in  the  absence  of  proof  of  Unger's 
insolvency,  would  not  make  the  conveyance  or  the  mortgage 
void.     This  action  is  not  brought  to  impress  a  trust  upon  said 
mortgage  in  favor  of  Unger's  creditors.     The  circiunstances 
attending  the  conveyance  of  the  personal  property  in  the  store 
formerly  owned  by  Harry  Unger  to  his  wife  may  be  suspicious, 
but  they  have  not  been  proved  fraudulent.     There  is  some  evi- 
dence, although  weak  and  unsatisfactory  in  character,  that  he 
continued  in  possession  after  the  alleged  transfer.    The  force 
of  this  evidence  was  very  much  weakened  on  the  cross-exam- 
ination of  the  witnesses.     While  a  continued  use  of  property 
transferred  by  an  insolvent  debtor  is  a  badge  of  fraud  {Hickok 
V.  Cov^rthwaity  134  App.  Div.  617),  it  is  not  necessarily  con^ 
elusive.     Other  circumstances  may  he  shown  to  overcome  the 
presumption  arising  therefrom.     There  is  evidence  in  this  case 
that  the  purchaser  paid  the  sum  of  $1,000  as  a  consideration 
therefor,  and  there  is  no  evidence  that  at  the  time  when  the 
transfer  was  made  this  was  an  inadequate  consideration.     But 
if  it  shall  l)e  urged  that  this  evidence  consists  of  statements 
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made  by  an  interested  party,  it  is  sufficient  to  say  that  "A 
party  upon  whom  it  is  incumbent  to  prove  an  alleged  fact  can- 
not call  his  adversary  as  a  witness  as  to  that  fact,  elicit  testi- 
mony from  him  to  the  effect  that  such  alleged  fact  has  no 
existence,  and  then  call  upon  the  jmy  to  disci'edit  the  evidence 
of  such  adversary  sunply  because  he  is  interested  as  a  party, 
and  to  base  upon  the  assumed  falsity  of  his  evidence  an  affirma- 
tive finding  of  the  existence  of  such  alleged  fact,  without  any 
other  evidence  of  its  existence,  or  from  which  it  may  be 
inferred."  {Ktrby  v.  Delaware  &  Hudson  Canal  Co.y  20 
App.  Div.  473;  Hankinson  v.  Vantine^  l.*)2  N.  Y.  20.)  So  as 
to  the  conveyance  of  the  property  firstly  described  by  Unger  to 
the  linger  Eealty  Company,  in  March,  IDoy,  and  subsequently 
by  the  Unger  Eealty  Company  to  Eosie  Jorrisch,  there  is  no 
evidence  in  the  case  competent  as  against  her  that  the  con- 
veyance was  a  voluntary  one,  and  there  is  evidence  of  a 
similar  character  that  the  consideration  was  a  valuable  one. 
With  regard  to  this  defendant  also  the  court  found,  and  the 
evidence  sustains  the  finding,  tliat  *' Plaintiffs  have  failed 
to  prove  that  the  defendant  Eosie  Jorrisch  at  the  time  of 
the  conveyance  to  her,  knew  that  the  defendant  Harry  Unger 
w^as  insolvent,  and  plaintiffs  have  likewise  failed  to  prove 
that  the  defendant  Eosie  Jorrisch  at  the  time  of  the  convey- 
ance to  her  knew  of  the  indebtedness  which  existed  against 
the  said  defendant  Harry  Unger."  Plaintiffs  contend  that 
the  evidence  which  was  received,  and  when  received  admitted 
against  the  defendant  Unger  only,  should  now  be  deemed  proba- 
tive in  character  as  against  all  of  the  defendants,  upon  the 
theory  that  the  acts  and  declarations  of  one  of  the  parties  to  a 
conspiracy  are  competent  evidence  against  all.  {People  v. 
Mr  Kane,  143  N.  Y.  470.)  This  is  undoubtedly  the  rule  where 
the  fact  of  the  conspiracy  is  estabhshed.  And  it  may  also  l)e 
tiiie  that  the  order  of  proof  rests  in  the  discretion  of  the  trial 
court,  and  that  the  declarations  may  be  fii'st  proven  and  the 
facts  constituting  the  conspiracy  later,  although  as  a  rule  such 
practice  is  dangerous.  {Plaice  v.  Minster,  65  N.  Y.  89.)  It  is 
sufficient  to  say  in  this  case  that  the  evidence  was  originally 
admitted  against  one  defendant  only,  and  plaintiffs  seem  to 
have  acquiesced  in  the  court's  ruling.     If  subflequently  fa<*b5 
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were  proven  which  established  a  conspiracy,  and  plaintiffs 
desired  the  benefit  of  the  rule  invoked,  after  the  evidence  estab- 
lishing such  conspiracy  had  been  introduced,  they  should  then 
have  asked  that  the  testimony  in  the  form  of  statements  and 
declarations  theretofore  introduced  should  be  deemed  compe- 
tent against  all  the  defendants.  Otherwise  the  defendants 
against  whom  it  had  not  been  admitted  would  be  justified  in 
relying  upon  the  absence  of  any  evidence  competent  as  against 
them.  There  is  a  distinction  between  a  case  where  evidence  is 
admitted  generally,  subject  to  a  motion  to  strike  out  if  not  con- 
nected with  one  or  more  defendants,  and  a  case  where  the  evi- 
dence is  in  the  first  instance  admitted  against  one  defendant 
only.  No  application  was  made  in  this  case  to  extend  the  force 
of  the  evidence  previously  admitted  in  this  limited  manner. 
The  learned  court  has,  it  is  true,  found  that  Max  Jorrisch  and 
Unger  conspired  together  to  cheat  and  defraud  Unger's  credit- 
ors with  regard  to  the  property  conveyed  to  Rasie  Jorrisch. 
The  evidence  to  ^tablish  this  is  vague  and  unsatisfactory.  But 
if  suflScient  as  to  them,  the  evidence  as  to  their  acts  and  decla- 
rations would  not  be  competent  against  Rosie  Jorrisch  xinless 
she  also  was  a  party  to  the  conspiracy,  and  it  is  diflScult  to  see 
how  she  could  be  a  party  to  a  conspiracy  to  defraud  Unger's 
creditors  in  the  face  of  the  finding  above  referred  to,  and  the 
further  fact  that  the  only  affirmative  evidence  in  the  case  as  to 
the  consideration  for  the  transfer  to  her  is  to  the  effect  that  the 
conveyance  was  not  a  voluntary  one. 

For  the  reasons  stated  in  the  opinion  upon  the  previous 
appeal  the  judgment  in  favor  of  the  plaintiffs  against  Max 
Jorrisch  for  the  costs  of  the  action  cannot  be  sustained. 

The  judgment,  in  so  far  as  appealed  from,  should  be  reversed, 
hoth  upon  the  facts  and  the  law,  and  a  new  trial  granted,  costs 
to  abide  the  final  award  of  costs. 

Thomas,  Carr  and  Eich,  JJ.,  concurred;  Hirschberg,  J., 


Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
final  award  of  costs. 
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Francis  PlERPOINT,  an  Infant,  by  Jesse  Pierpoint,  His  Guar- 
dian ad  Litem,  Eespondent,  v.  Fifth  Avenue  Coach 
Company,  Appellant. 

Second  Department,  May  17, 1912. 

Evidence  —  personal  injuries  —  physical  condition  of  plaintiff  before 
accident  —  hypothetical  question. 

A  plaintiff  suing  to  recover  for  perHonal  injuries  should  be  allowed  to  tes- 
tify that  prior  to  the  accident  he  never  had  pains  in  his  heart,  shortness 
of  breath,  or  similar  conditions  from  which  he  suffered  after  the  acci- 
dent. Such  testimony  does  not  state  the  mere  conclusion  of  the 
witness. 

A  hypothetical  question  to  the  plaintiff's  physician  is  not  improper 
because  the  plaintiff's  counsel  did  not  include  therein  the  fact  that  a 
physician's  examination  of  the  plaintiff  after  the  accident  showed  that 
he  then  had  an  enlarged  heart. 

Appeal  by  the  defendant,  the  Fifth  Avenue  Coach  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  coimty  of  Queens  on 
the  28th  day  of  March,  1911,  upon  the  verdict  of  a  jury  for 
$5,000,  and  also  from  an  order  entered  in  said  clerk's  oflSce  on 
the  5th  day  of  April,  1911,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

Theodore  H.  Lord  [Arthur  K,  Winy  with  him  on  the  brief], 
for  the  appellant. 

George  F.  Hickey  [M.  P.  O*  Connor  with  him  on  the  brief  J, 
for  the  respondent. 

ElCH,  J. : 

This  appeal  is  from  a  judgment  in  favor  of  the  plaintiff  in 
an  action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  through  defendant's  negligence,  and  from 
an  order  denying  a  motion  for  a  new  trial  made  on  the  minutes. 
The  injuries  were  in  consequence  of  plaintiff  being  i-un  into  by 
a  seven-ton  motor  omnibus  owned  and  operated  by  the  defend- 
ant.    Upon  the  trial  it  was  established  that  the  plaintiff  was 
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then  suffering  from  chronic  heart  disease,  and  the  sole  question 
litigated  was  whether  or  not  such  affection  of  the  heart  was 
due  to  and  the  result  of  the  accident.  The  main  contention  of 
the  appellant  is  that  the  court  erred  in  pennitting  the  plaintiff 
to  testify,  over  its  objection,  that  prior  to  the  accident  he  had 
never  had  pains  in  his  heart,  shortness  of  bi-eath  or  similar 
conditions  which  he  suffered  from  after  the  accident,  and  it 
is  argued  that  such  questions  called  for  the  mere  conclusion  of 
the  witness.  I  think  not.  They  are  facts,  as  to  the  presence 
of  which  the  plaintiff  was  competent  to  testify.  Coimsel  for 
defendant  concedes  that  it  is  competent  for  a  witness  to  testify  as 
to  whether  he  had  a  headache,  toothache  or  backache.  There 
can  be  no  distinction,  as  to  the  competency  of  the  evidence, 
between  pains  in  different  parts  of  the  body.  A  pei'son  is  as 
competent  to  testify  to  the  fact  that  he  had  a  pain  in  his  heart 
as  that  he  had  a  pain  in  his  head.  If,  as  argued,  the  ordinary 
witness  cannot  locate  the  position  of  his  heart,  or  tell  whether 
the  pain  was  in  his  heart  or  in  his  stomach,  the  defendant  could 
by  cross-examination  have  learned  whether  the  witness  pos- 
sessed such  knowledge,  and  if  he  did  not,  his  evidence  in  that 
respect  would  have  been  of  little  value. 

It  is  contended  also  that  coimsel  for  the  plaintiff  did  not 
include  in  his  hypothetical  questions  to  his  expert  medical 
witnesses  the  fact  that  a  physician's  examination  of  plaintiff, 
two  hours  after  the  accident,  disclosed  that  he  then  had  an 
enlarged  heart.  Such  omission  did  not  render  the  hypothetical 
questions  incompetent  or  improper.  {Cole  v.  Fall  Brook  Coal 
Co.,  159  N.  Y.  59.) 

The  verdict  is  supported  by  the  evidence,  and  the  judgment 
and  order  must  be  aflfirmed,  with  costs. 

Present  — Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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Richard  B.  Wilhelm,  Respondent,  v.  Robert  C.  Wood  and 
J.  Craig  Havemeyer,  Doing  Business  under  the  Finn  Name 
of  Wood  &  Havemeyer,  Appellants. 

Second  Department,  May  29,  1912. 

Contract  —  provisional  ag^reement  to  accept  assignment  of  lease  —  ri^ht 
to  impose  conditions  precedent  —  approval  of  validity  of  lease  by 
attorney  —  proof  insufficient  to  show  conspiracy  to  prevent  approval. 

Parties  in  accepting  an  offer  to  assign  a  lease  may  make  the  acceptance 
subject  to  any  conditions  precedent,  as,  for  example,  that  the  legality 
of  the  original  lease  be  favorably  passed  upon  by  their  certain  attorney. 

Under  said  proviso  they  do  not  undertake  to  guarantee  the  competency 
of  their  attorney,  or  that  he  will  approve  the  legality  of  the  lease  upon 
any  given  state  of  facts,  their  only  obligation  being  not  to  interfere  with 
an  approval. 

Evidence  in  an  action  on  such  proNisional  agreement  to  accept  the  assign- 
ment of  a  lease,  the  validity  of  which  had  not  been  approved  by  the 
defendant's  attorney,  examined,  and  held^  insufficient  to  show  that  the 
defendants  fraudulently  conspired  with  their  attorney  to  prevent  an 
approval  of  the  lease. 

Fraud  is  not  presumed  and  must  be  proved  by  a  fair  preponderance  of 
evidence. 

Appeal  by  the  defendants,  Robert  C.  Wood  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  coimty  of  Kings 
on  the  29th  day  of  May,  1911,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  5tli  day 
of  June,  1911,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

Charles  F,  Broivn  [John  R,  Halsey  and  Edward  M.  Sfofhers 
with  him  on  the  brief],  for  the  appellants. 

Frederick  J,  Moses  [A.  P,  Bachman  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J. : 

On  the  6th  day  of  July,  1900,  H.  Allen  Odell,  representing 
the  defendants,  wrote  toTuUy  R.  Comick  at  Knoxville,  Tenn., 
as  follows: 
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'*Dear  Sib. —  We  make  you  the  following  proposition: 
That  we  will  accept  the  lease  of  the  Lexington  Gas  Company, 
recently  obtained  by  you  from  said  company,  and  perform  the 
terms  and  conditions  of  said  lease. 

"That  we  will  pay  to  you  and  your  associates  One  Thousand 
Dollare  ($1000)  a  year  for  five  years,  commencing  at  the  begin- 
ning of  the  lease.  We  will  further  pay  you  and  your  associ- 
ates the  sum  of  Ten  thousand  Dollars  (^10,000)  in  consideration 
of  the  transfer  of  said  lease  and  for  services  in  connection 
therewith,  said  transfer  to  be  to  our  nominee. 

"  The  only  proviso  which  we  make  in  this  proposition  is  that 
the  legalities  of  the  deal,  such  as  the  right  of  leasing  the 
property,  the  validity  of  the  franchises  and  all  other  matters 
of  that  sort  which  aidse  in  this  transaction  shall  be  favorably 
passed  upon  by  our  attorney,  Mr.  John  J.  C.  TomUnson  of  New 
York. 

^'That  we  will  complete  the  deal  on  or  before  the  2l8t  day  of 
July,  1900,  at  Lexington,  Kentucky. 

"  Please  forward  your  acceptance  of  this  proposition  at  once 
andobhge." 

On  the  9th  day  of  July,  1900,  Mr.  Comick,  through  whom 
the  plaintiff  claims  in  this  action  by  reason  of  certain  assign- 
ments of  the  contract,  wrote  to  the  defendants,  saying:  ^'  I  have 
received  a  letter  dated  July  Gth,  1900,  signed  '  H.  Allen  Odell,' 
representing  Wood  &  Havemeyer,  a  copy  of  which  is  hereto 
attached,  and  beg  to  advise  you  that  the  proposition  cxmtained 
therein  is  accepted.  I  shall  be  glad  to  place  your  attorney  Mr. 
Jno.  J.  C.  TomUnson  in  communication  with  the  attorneys  at 
Lexington,  who  are  fully  cognizant  of  the  Charter,  franchises 
and  other  details  with  which  your  counsel  will  wish  to  become 
familiar." 

It  is  not  disputed  that  Mr.  Tomlinson  has  never  passed  f avor- 
^My  upon  the  legal  questions  involved  in  support  of  the  lease. 
On  the  contrary,  it  is  shown  by  the  evidence  that  he  had  rejected 
the  lease  as  not  conforming  to  the  requirements  of  the  law,  and 
it  is  admitted  that,  acting  in  good  faith,  this  would  be  sufficient 
to  defeat  the  plaintiff's  cause  of  action.  The  contention  is, 
however,  that  the  defendants  fraudulently  conspired  with  Mr. 
Tomlinson  to  prevent  a  favorable  report  upon  the  lease,  and 
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that  the  transaction  fell  through  by  reason  of  this  fact,  and 
the  jiuy  has  found  in  favor  of  the  plaintiff  upon  this  proposi- 
tion. The  question  here  presented  is  whether  the  evidence  sup- 
ports the  plaintiff's  claim  in  this  regard. 

The  complaint  alleges,  on  information  and  belief,  that  **said 
Tomlinson  was  under  the  full  direction  and  control  of  theBe 
defendants  in  the  matters  and  transaction  covered  by  Exhibits 
'  B '  and  '  C  '  hereto  attached  [the  letters  above  quoted];  that 
said  Comick  offered  and  made  to  said  Tomlinson  a  full  state- 
ment of  the  legal  and  other  matters  bearing  upon  the  transac- 
tion as  set  forth  in  said  Exhibits  *  *  *  and  furnished  said 
Tomlinson  with  full  and  complete  data,  from  and  upon  which  he 
could  and  should  have  promptly  formulated  his  opinion  regard- 
ing the  legality  of  the  transaction  involved  in  said  contracts 
within  the  time  limited  for  the  completion  and  performance 
thereof;  that  these  defendants  with  the  fraudulent  and  precon- 
ceived intent  to  default  in  the  performance  of  the  contract  and 
agreement  covered  by  and  included  in  said  Exhibits  *  *  * 
failed  to  submit  the  questions  therein  set  forth  to  said  Tomlin- 
son and  prevented  said  Tomlinson  from  considering  or  passing 
upon  the  questions  set  forth  in  Exhibits  '  B  '  and  '  C  Mn  the 
period  fixed  in  said  exhibits  for  closing  and  waived  the  provi- 
sion therein  that  said  Tomlinson  shall  pass  upon  same;  and  that 
although  said  Comick  and  his  associates  demanded  of  these 
defendants  and  of  said  Tomlinson  a  statement  of  their  respec- 
tive positions  in  the  matters  covered  in  said  Exhibit  '  B '  and  his 
opinion  regarding  the  legality  of  said  transactions,  said  Tom- 
hnson,  who  was  the  agent  of  the  said  defendants  as  aforesaid 
and  was  under  the  full  direction  and  control  of  said  defendants 
in  these  trans^ictions  as  aforesaid,  at  the  special  instance, 
demand  and  request  of  said  defendants,  with  the  preconceived 
purpose  and  fraudulent  intent  upon  their  part  and  upon  the 
part  of  said  Tomlinson,  of  defendants  defaulting  in  the  com- 
pletion of  said  contract,  and  of  defeating  the  rights  of  said 
Comick  and  his  associates,  neglected,  refused  and  failed  to 
pass  upon  the  legalities  of  the  deal  and  other  matters  more  par- 
ticularly referred  to  in  Exhibit '  B,'  hereto  attached,  favorably 
or  other\N^ise,  in  the  period  named."  Still  on  information  and 
beUef,  *'  that  the  said  Comick  and  his  said  ass<x*iates  promptly 
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tendered  and  furnished  to  said  Tomlinson  full  and  complete 
data  and  information  bearing  upon  the  matters  set  forth  in 
Exhibit  '  B '  hereto  attached  and  establishing  the  full  and  com- 
plete regularity  and  legality  of  the  matters  therein  involved 
sufficient  in  themselves  to  warrant,  enable  and  require  said 
Tomlinson  to  pass  upon  the  same  and  approve  their  legaUty 
and  demanded  of  said  Tomlinson  that  he  consider  and  pass 
upon  the  same.  That  the  said  Tomlinson  wilfully,  unreason- 
ably and  in  bad  faith,  with  the  preconceived  purpose  and  intent 
of  assisting  the  defendants  in  attempting  to  avoid  the  obliga- 
tions imposed  upon  them  by  said  contract,  neglected,  failed  and 
refused  to  consider  or  pass  upon  the  legalities  of  the  deal  and 
other  matters  more  particularly  referred  to  in  Exhibit  *  B ' 
hereto  attached,  favorably  or  otherwise,  at  all  or  within  the 
time  therein  specified." 

These  are  serious  allegations  against  the  integrity  of  a  law- 
yer whose  i-eputation  is  not  otherwise  assailed,  as  well  as 
against  the  defendants,  and  this  judgment  ought  not  to  stand 
unless  the  allegations  to  constitute  the  alleged  fraud  are  estab- 
lished by  a  fair  preponderance  of  evidence,  for  the  defendants, 
as  well  as  their  attorney,  are  entitled  to  the  prestimption  of 
honesty  and  fair-dealing.  Respondent  lays  stress  upon  the  fact 
that  in  the  letter  of  Mr.  Odell  to  Comick,  notice  was  given  to 
the  plaintiff  that  it  was  the  appix)val  of  *'  our  attorney  "  which 
must  be  had  as  a  condition  of  the  acceptance  of  the  contract, 
and  contends  that  it  *Svas  not  incumbent  upon  plaintiff's 
assignors  to  submit  the  legal  questions  to  Mr.  Tomlinson  and  to 
procure  his  opinion."  Whether  that  is  so  we  need  not  decide, 
since  plaintiff  alleges  that  they  did  submit  to  him  '*  a  full 
statement  of  the  legal  and  other  matters  bearing  upon  the 
transaction"  and  furnished  him  ''with  full  and  complete 
data  "  upon  which  to  base  his  opinion.  The  defendants  in  mak- 
ing their  proposition  to  accept,  certainly  had  a  right  to  make 
any  condition  precedent  which  they  thought  proper;  they  had 
a  right  to  make  their  acceptance  depend  upon  any  fact  which 
they  might  name,  and  having  elected  to  make  their  acceptance 
to  depend  upon  the  approval  of  their  own  attorney,  they  did 
not  undertake  to  guarantee  that  their  attorney  was  a  com- 
petent lawyer,  or  that  he  would,  upon  any  given  state  of  facts, 
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approve;  they  simply  undertook  to  take  over  the  lease  of  the 
gas  company's  property  if  their  attorney  approved  of  the 
legality  of  the  lease  and  the  franchises,  and  their  only  obliga- 
tion in  the  matter  was  not  to  interfere  with  the  securing  of  this 
approval.  His  duty  was  measured  by  his  duties  to  his  clients, 
and  the  plaintiflf  had  no  claim  upon  him  other  than  that  he  should 
not  be  a  party  to  a  conspiracy  to  deprive  the  plaintiff  of  his 
rights  imder  the  contract.  It  was  his  duty,  no  doubt,  to  his 
chents  to  advise  them  to  the  best  of  his  abiUty  upon  the  facts 
as  thus  presented  to  him,  but  it  was  his  opinion  as  to  the 
legality  of  the  transaction  which  was  made  the  condition  of  its 
performance  on  the  part  of  the  defendants,  and  no  court  or 
jury  has  any  right  to  make  any  other  or  different  condition. 
The  plaintiff's  assignor  accepted  this  condition,  and  he  and  his 
associates  expended  their  money  in  the  transaction  upon  their 
faith  that  they  would  be  able  to  satisfy  Mr.  Tomlinson  of  the 
legality  of  the  entire  transaction. 

There  is  no  prestmaption  of  fraud;  it  must  be  proved,  and  to 
meet  the  requirements  of  this  case  the  fraud  alleged  in  the 
pleadings  must  be  proved  by  a  fair  preponderance  of  evidence, 
for  the  defendants  have  denied  all  of  the  material  allega- 
tions going  to  the  question  of  fraud.  To  support  the  allega- 
tions of  fraud  the  plaintiff  calls  two  witnesses.  The  first  of 
these  is  Absolom  P.  Bachman,  who,  after  testifying  to  the 
matters  leading  up  to  the  defendants'  proposition  quoted  above, 
says:  "  The  week  following  July  6th  Mr.  Comick  came  to  New 
York,  and  he  and  I  went  to  Mr.  Tomlinson's  office,  15  Wall 
street,  and  asked  him  if  he  had  looked  into  the  matter  yet.  He 
said  it  had  not  been  referred  to  him.  I  think  that  was  Friday 
of  that  week.  The  next  Monday  I  went  to  Mr.  Odell's  office 
and  asked  him  what  was  being  done  towards  the  furtherance 
of  this  matter  that  he  and  I  were  contracting.  He  said  Mr. 
Wood  wanted  to  go  down  to  Lexington,  and  wished  to  start 
that  day,  and  asked  me  if  I  would  give  a  letter  of  introduc- 
tion," etc.  After  this  the  witness  testifies  to  some  matters 
between  the  sixteenth  and  twentieth  of  July,  and  of  receiving 
a  dispatch  from  Lexington  on  the  twenty-first  of  July,  in 
which  Comick  says  that  none  of  the  defendants  have  appeared 
in  Lexington  to  close  the  deal,  and  he  tells  of  a  conversation 

Digitized  by  VjOOQIC 


WiLHELM  r.  Wood.  47 

App.  Div.]  Second  Department,  May,  1912. 

with  Mr.  Wood,  one  of  the  defendants,  who  somewhat  petu- 
lantly told  the  witness  that  there  was  no  need  of  ^^  being  so 
damned  anxious  about  it.  We  are  going  to  close  it."  This 
same  witness  testifies  that  he  called  at  the  office  of  Mr.  Tomlin- 
9on  on  the  sixteenth  or  seventeenth  day  of  July,  and  that  Mr. 
Tomlinson  then  told  him  that  the  matter  had  not  yet  been 
referred  to  him.  He  further  says:  ^*I  never  received  from 
Wood  &  Havemeyer,  or  from  Mr.  Tomlinson,  or  from  any  one 
representing  Wood  &  Havemeyer,  any  opmion  or  expression  of 
opinion  on  the  part  of  Mr.  Tomlinson  as  to  the  legality  of  this 
deal.  Neither  Wood  &  Havemeyer,  nor  anybody  purporting 
or  claiming  to  represent  them,  ever,  except  in  the  pleadings  in 
this  suit,  expressed  to  me  any  reason  why  they  failed  to  perform 
or  carry  out  their  proposal,  which  Mr.  Comick  accepted."  This 
is  all  this  witness  has  to  say  in  support  of  the  allegation  of 
fraud,  and  if  there  is  anything  in  it  to  support  the  allegations 
of  the  complaint  beyond  the  mere  fact  that  Mr.  Tomlinson,  on 
the  sixteenth  or  seventeenth  day  of  July,  had  not  had  the  mat- 
ter submitted  to  him,  we  are  unable  to  discover  it.  Thei'e  is 
fei-tainly  no  evidence  that  the  defendants  had  any  control  over 
Mr.  Tomlinson,  or  that  they  had  made  any  effort  to  prevent 
him  giving  an  opinion. 

The  only  other  witness  called  by  the  plaintiff  on  the  issue 
of  fraud  was  Mr.  Tomlinson  himself.  This  witness  appeai-s  to 
have  desired  to  be  perfectly  frank  about  the  mattera  upon 
which  plaintiff's  counsel  made  inquiries,  and  although  his 
direct  examination  took  on  practically  the  character  of  cross- 
examination  no  objections  were  interposed,  and  every  oppor- 
tunity was  given  to  bring  out  all  the  witness  knew  about  the 
transaction  which  occurred  in  the  year  1900,  and  which  might 
very  easily  be  forgotten.  The  only  result  of  this  examination, 
supplemented  by  a  single  question  on  cross-examination,  was 
that  Mr.  Tomlinson  did,  at  some  time  either  before  or  after  the 
21st  day  of  July,  1900,  have  under  consideration  the  ques- 
tion of  the  legality  of  the  proposed  transaction,  in  so  far  as  it 
mvolved  the  lease  and  franchises,  and  that  he  pa,«sed  upon  the 
same  and  did  not  jmss  upon  it  favorably,  and  that  he  got  the 
most  of  his  information  in  reference  to  the  proposed  transac- 
tion from  his  clients.     There  is  nothing  to  indicate  that  his 
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clients  gave  him  any  false  information,  or  that  they  suggested 
to  him  or  intimated  to  him  in  any  maimer  that  they  did  not 
want  to  perform  theh'  part  of  the  contract,  provided  it  was 
lawful,  and  nowhere  in  the  case,  so  far  as  we  are  able  to  dis- 
cover with  the  aid  of  respondent's  counsel,  is  there  any  evi- 
dence which  would  justify  the  inference  that  Mr.  Tomlinson 
was  under  the  control  of  the  defendants  in  any  improper  way, 
or  that  he  was  their  agent  in  any  other  sense  than  as  counsel, 
or  that  he  was  in  any  manner  misled  as  to  the  material  facts 
going  to  the  question  of  the  legality  of  the  lease  or  the  fran- 
chises. In  short,  the  case  is  barren  of  any  evidence  from  which 
the  inference  of  fraud  may  be  properly  drawn,  and  it  was  error 
to  submit  this  question  to  the  jury,  this  question  being  raised 
by  the  defendants'  motions  at  the  close  of  plaintiff's  case,  and 
again  at  the  close  of  the  entire  case.  It  seems  to  us  that  the 
plaintiff  was  bound  to  show  at  least  that  all  of  the  conditions 
were  such  that  Mr.  Tomlinson  could  not,  in  good  faith,  have 
refused  to  pass  favorably  upon  the  transaction,  for  unless  this 
is  shown  how  are  we  going  to  say  that  fraud  was  practiced  ? 
A  man  may  do  right,  even  from  a  wrong  motive,  and  where 
it  is  not  shown  that  his  adverse  report  upon  the  proposition 
was  not  justified,  how  are  we  going  to  say  that  the  failure  of 
the  defendants  to  perform  was  actuated  by  a  fraudulent  pur- 
pose ?  The  transaction  involved  the  payment  of  §10,000  at 
once,  with  §1,000  per  year  for  five  years,  and  the  fair  construc- 
tion of  the  defendants'  proposition  was  that  they  would  per- 
form the  contract  on  or  before  the  twenty-first  day  of  July, 
provided  their  attorney  approved  of  the  transaction  as  being 
within  the  law.  The  respondent  attempts  to  convey  the 
impression  that  this  refusal  occurred  after  the  default,  and 
for  the  purpose  of  avoiding  the  obligation,  but  there  is  no  evi- 
dence of  this;  the  plaintiff  called  Mr.  Tomlinson,  and  he  says 
that  he  made  inquiries  in  reference  to  the  subject-matter,  and 
that  he  refused  to  approve  of  the  same,  but  whether  this  was 
before  or  after  the  21st  day  of  July,  1900,  he  is  unable  to 
state,  and  there  is  no  other  evidence  bearing  upon  the  question, 
with  the  possible  exception  of  a  letter  written  by  Mr.  Tomlin- 
son on  the  seventeenth  of  July,  in  which  he  asked  Mr.  Oomick 
for  the  names  of  the  people  in  Lexington  who  could  give  him 
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inf ormatioxi,  and  as  this  was  four  days  before  the  closing  day, 

and  the  distance  approximately  1,000  miles  away,  it  might  be 

inferred  that  the  decision  was  not  made  until  a  later  date.     But 

it  is  equally  consistent  with  the  theory  that  he  had  examined 

the  question  upon  the  infoiination  at  hand,  and  had  refused 

to  approve  without  further  information,  and  that  the  inquiry 

was  made  for  this  purpose. 

The  defendants  were  not  called  upon  to  act  imtil  their  attor- 
ney had  approved  of  the  proposition,  and  if  the  plaintiff's 
assignors  had  not  supplied  him  with  sufficient  information  on 
which  he  could  come  to  a  conclusion  iq  support  of  the  legaUty 
of  the  transaction,  they  have  no  cause  for  complaint,  and,  as 
we  have  already  pointed  out,  the  evidence  in  this  case  does  not 
even  show  conclusively  that  the  transaction  was  legal,  assum- 
ing that  such  evidence  would  be  sufficient  to  raise  a  question 
of  good  faith.  We  are  of  the  opinion,  however,  that  Mr. 
Tomlinson  was  not  occupying  a  position  where  he  was  under 
any  obligations  to  act,  and  that  it  would  be  necessary  for  the 
plaintiff  to  show  conduct  on  the  part  of  the  defendants  amount- 
ing to  a  conspiracy  with  their  attorney  to  avoid  the  obligation 
to  warrant  a  recovery  in  this  action,  and  such  evidence  is  not 
within  the  record. 

The  judgment  and  order  appealed  from  should,  \ye  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  HmsCHBERG  and  Burr,  JJ.,  concurred;  Rich, 
J.,  concurred  in  result. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 

App.  Drv.— Vol.  CII.        4 
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In  the  Matter  of  the  Application  of  the  New  York,  West 
CHESTER  AND  BOSTON  RAILWAY  COMPANY,  Respondent,  to 
Acquire  Title  to  Lands  of  John  Oscar  Ball  and  Euzabeth 
B.  Ball,  Appellants. 

Second  Department,  May  9,  1912. 

Eminent  domain  —  failure  to  agree  upon  terms  of  sale  —  authority  of 
officers  of  railroad  to  negotiate  sale  —  competency  of  commissioners  — 
determination  of  amount  of  award  —  evidence  >  price  paid  for  other 
property  —  harmless  error — admissions  against  interest  —  market 
value  defined — adaptability  for  purposes  of  condemnor  —  lands  sub- 
ject to  restrictive  covenant. 

As  a  condition  precedent  to  the  appointment  of  commissioners  in  con- 
demnation proceedings  the  condemnor  must  prove  that  it  lias  failed  to 
agree  with  the  owner  upon  a  price  for  the  purchase  of  the  land  after  an 
effort  made  in  good  faith. 

The  president  of  a  railroad  corporation  having  under  its  by-laws  "gen- 
eral charge  of  the  business  of  the  Company,"  has  jwwer  to  negotiate  for 
the  purchase  of  a  right  of  way  from  a  landowner  without  special  authori- 
zation from  the  board  of  directors.  And  the  owner  not  having  objected 
to  the  authority  of  the  railroad's  official  to  negotiate  for  a  purchase  can- 
not in  subsequent  proceedings  to  condemn  the  land  contend  that  a  reso- 
lution of  the  company's  directors  was  necessary  to  confer  authority  upon 
its  officers. 

Condemnation  proceedings  are  not  invalidated  on  the  theory  that  one  of 
the  commissioners  was  not  a  disinterested  party  within  the  meaning  of 
the  statute,  merely  because  he  was  an  attorney  for  another  railroad 
which  owned  the  majority  of  the  stock  of  the  condemnor,  in  the  absence 
of  proof  of  bias  or  prejudice. 

In  condemnation  proceedings  commissioners  may  act  upon  their  own 
judgment  and  upon  information  obtained  from  a  view  of  the  lands  as 
well  as  upon  testimony  adduced  before  them.  Theu*  award  is  not  sub- 
ject to  the  same  review  as  obtains  on  appeal  in  an  ordinary  action,  and 
will  not  be  set  aside  for  inadequacy  or  excess! venej*8  unless  palpably 
wrong  in  either  respect. 

In  condemnation  proceedings  evidence  of  prices  paid  by  the  condemnor 
for  other  property  in  the  same  neighborhood  is  not  admissible  as  proof 
of  value. 

However,  if  said  erroneous  evidence  has  been  admitted  it  is  harmless  as 
against  defendant,  for  it  is  presumed  that  the  commissioners  considered 
it  in  determining  the  value  of  the  lands. 

But  the  prices  paid  by  the  condemnor  for  other  property  have  not  the 
effect  of  admissions  against  its  interest  binding  upon  the  commissioners 
in  fixing  the  comi>ensation. 
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On  oondemnation  full  compensation  should  be  made  for  the  lands  taken 
which  is  measured  by  their  present  market  value,  not  including  any- 
thing for  benefit  to  the  condemnor  as  distinguished  from  injury  to  the 
landowner. 

Market  value  is  the  price  the  property  will  bring  when  offered  for  sale  by 
one  desiring  but  not  obliged  to  sell,  and  bought  by  one  under  no  necessity 
of  buying. 

The  commissioners  in  determining  the  market  value  should  consider  any 
special  intrinsic  quality  of  the  property  taken  rendering  it  peculiarly 
adaptable  for  the  purposes  for  which  it  is  taken. 

However,  the  mere  fact  that  lands  are  within  the  lines  of  a  proposed  rail- 
road does  not  enhance  its  value  to  the  railroad. 

Lands  subject  to  a  covenant  restricting  the  use  to  residential  purposes 
may  be  taken  for  railroad  purposes  by  condeiimation. 

APPEAL  by  John  Oscar  Ball  and  another  from  an  order  of 
the  Supreme  Court,  made  at  the  Dutchess  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
on  the  29th  day  of  September,  1910.  confirming  the  report  and 
award  of  commissioners  of  appraisal  in  cond^nnation  proceed- 
ings, with  notice  of  an  intention  to  bring  up  for  review  a 
judgment  entered  in  said  clerk's  office  oh  the  14th  day  of 
February,  1910,  condemning  defendants'  property  and  appoint- 
ing commissioners  to  appraise  the  same. 

A,  P.  Bachman,  for  the  appellants. 

Ralph  P.  Btiell  [George  S.  Graham  and  Allen  Wardwell 
with  him  on  the  brief],  for  the  respondent. 

HntSCHBERG,  J. : 

This  is  an  appeal  by  the  defendants  from  an  order  of  the 
Special  Term  of  this  court  confirming  the  report  and  award  of 
commissioners  of  appraisal  appointed  in  proceedings  instituted 
to  condemn  certain  land  owned  by  the  defendant  John  0.  Ball 
for  the  purpose  of  the  plaintiff's  railroad.  The  defendant 
Elizabeth  B.  Ball  has  no  interest  .in  the  premises  except  her 
inchoate  right  of  dower,  although  she  owns  adjoining  premises 
on  which  is  located  a  dwelling  house.  The  defendants  also 
seek  to  review  by  this  appeal  the  judgment  appointing  the 
conunissioners  and  condemning  the  property. 

Preliminary  to  the  appointment  of  the  commissioners  the 
learned  Special  Term  tried  certain  issues  of  fact  raised  by  the 
pleadings,  and  determined  among  other  things  that  the  plain- 
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tiff  had  been  unable,  after  eflforts  made  in  good  faith,  to  agree 
with  the  defendants  upon  a  price  for  the  purchase  of  the 
premises  sought  to  be  condemned.  The  defendants  contend  on 
this  appeal  tliat  such  finding  was  eiToneous.  It  was  necessary 
for  the  plaintiff,  as  a  condition  precedent  to  the  appointment 
of  commissioner,  to  prove  that  it  had  failed  to  agree  upon  a 
price  for  the  purchase  of  the  property  sought  to  be  condemned 
after  an  effort  made  in  good  faith  with  the  owner  of  such  prop- 
erty to  reach  such  agreement.  {Matter  of  Lockport  &  Buffalo 
R.  B.  Co.,  77  N.  Y.  557.)  The  evidence  adduced  below  sus- 
tains the  finding  of  the  Special  Term.  It  appears  that  the 
plaintiff's  president,  vice-president  and  its  real  estate  agent  had 
various  conferences  with  Mr.  Ball,  and  made  him  many  differ- 
ent offers  for  the  property,  all  of  which  were  i-efused.  The 
vice-president  offered  to  pay  him  the  highest  price  that  had 
been  paid  by  the  railroad  company  to  the  owners  of  adjoining 
land.  It  seems  quite  evident  that  Mr.  Ball  did  not  desire  to 
sell,  but  wished  to  hold  the  property  for  residential  purposes, 
and  was  averse  to  the  proposed  proximity  of  a  railroad  to  the 
dwelling  house  on  his  wife's  land.  It  is  now  claimed  on  his 
behalf  that  these  negotiations  do  not  evidence  a  failure  to  agree 
on  a  purchase  price  because  the  plaintiff's  officials  did  not  have 
power  to  bind  the  plaintiff  without  a  specific  authorization 
from  its  board  of  dii-ectors.  That  claim  is  untenable.  The 
by-laws  of  the  plaintiff  provide  that  its  president  ^*  shall  have 
general  charge  of  the  business  of  the  Company."  Such  busi- 
ness would  seem  to  include  negotiations  for  the  purchase  of  a 
right  of  way  and  to  authorize  the  president  under  the  circum- 
stances to  conduct  the  negotiations  with  the  defendant  John 
0.  Ball.  (See  MoLtter  of  N.  F.  C.  &  H.  R,  R.  R.  Co.,  33  Hun, 
274,  277;  Matter  of  Prospect  Park&  C.  L  R,  R.  Co.,  67  N.  Y. 
377.)  Be  that  as  it  may,  however,  it  appears  that  no  objection 
to  the  authority  of  the  plaintiff's  officials  was  made  by  Mr.  Ball 
during  the  various  negotiations.  Under  the  circumstances  I 
do  not  think  that  a  formal,  specific  resolution  of  the  board  of 
directors  was  a  necessary  prerequisite  to  enable  the  plaintiff's 
officials  to  ascertain  the  impossibility  of  agreeing  upon  a  price 
for  the  purchase  of  the  land  condemned. 

For  the  first  time  the  defendants  now  raise  the  objection 
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that  one  of  the  commissioners  was  not  a  ''  disinterested  "  party 
within  the  meaning  of  section  3369  of  the  Code  of  Civil  Pro- 
cedure.    The  basis  of  the  objection  appears  to  be  either  that 
anch  commissioner  is  an  attorney  for  the  New  York  Central 
and  Hudson  River  Railroad  Company  or  that  he  has  tried  and 
argued  some  cases  for  that  company.     It  appears  that  a  major- 
ity of  the  plaintiflTs  stock  is  owned  by  the  New  York,  New 
Haven  and  Hartford  Railroad  Company,  and  it  is  claimed  by 
ttie  counsel  for  the  defendants  that  the  latter  company  is  '*  inti- 
mate to  a  degree  well  known  to  all "  with  the  New  York  Cen- 
tral and  Hudson  River  Railrofid  Company,  and  that,  therefore, 
an  attorney  for  the  latter  company  is  disqualified  to  act  as  a 
commissioner  in  condemnation  proceedings  instituted  by  the 
plaintiff,  the  New  York,  Westchester  and  Boston   Railway 
Company.     I  do  not  think  that  the  allegations  regarding  the 
commissioner  and  the  relations  of  these  railroads,  assuming 
them  to  be  facts,  disqualify  the  commissioner  as  matter  of  law. 
In  Matter  of  Mayor^  etc.  (20  Misc.  Rep.  520),  it  was  held  at 
Special  Term  that  one  at  times  in  the  employ  of  the  city  of 
New  York  was  not  disqualified  to  sit  as  a  commissioner  in  con- 
demnation proceedings  instituted  by  the  city.     In  Terminal 
Rmlway  v.  Gerberenx  (55  Misc.  Rep.  1)  it  was  held  at  Special 
Term  that  one  who  had  been  employed  for  a  time  as  a  ticket 
seller  by  a  railroad  company  to  which  the  plaintiff  in  con- 
demnation proceedings  was  a  related  or  subsidiary  corpora- 
tion was  not  disqualified  as  matter  of  law  from  sitting  as  a 
commissioner  in  such  proceedings.     In  Rochester^  S.  &  E,  R, 
^-  Co,  V.  Tolan  (116  App.  Div.  696)  the  commissioner  held 
disqualified  had  been  engaged  by  the  plaintiff  in  the  condemna- 
tioii  proceedings  in  the  purchase  of  property  for  its  right  of 
^^7-    No  cases,  however,  appear  to  have  held  that  a  person  is 
disqualified,  as  matter  of  law,  from  acting  as  a  commissioner 
^  such  a  proceeding  as  that  at  bar  because  he  is  an  attorney 
for  a  railroad  company  that  has  business  relations  with  another 
railroad  company  that  owns  the  majority  of  the  stock  of  the 
^^deoaning  company.     I  have  examined  the  record  and  am  of 
opinion  that  there  is  no  evidence  disclosing  bias  or  prejudice,  as 
flatter  of  fact,  upon  the  part  of  the  commissioner  objected  to. 
^^  objections  were  made  to  the  commissioner's  qualifications 
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during  the  trial  or  upon  the  motion  to  confirm  the  report.  The 
objection  is  stated  for  the  first  time  in  the  briefs  filed  in  this 
court.  Counsel  for  the  defendants  claims  that  he  first  learned 
of  the  alleged  disqualification  after  the  record  on  this  appeal 
had  been  printed,  when  he  heard  the  commissioner  argue  an 
appeal  before  this  court  for  the  New  York  Central  and  Hudson 
River  Railroad  Company.  It  would  seem  that  the  professional 
relations  of  the  commissioner  might  have  been  ascertained  by- 
due  diligence  prior  to  the  confirmation  of  the  report  by  the 
Special  Term.  In  any  event,  in  the  absence  of  evidence  indica- 
tive of  bias  and  prejudice  as  matter  of  fact,  the  report  should 
not  be  disturbed  now  and  the  expense  of  a  retrial  imposed  upon 
the  parties. 

The  evidence  bearing  upon  the  value  of  the  property  taken  is 
voluminous  and  contradictory.  In  proceedings  such  as  this, 
the  commissioners  are  to  act  upon  their  own  judgment  and 
from  information  obtained  from  a  view  of  the  property,  as  well 
as  from  the  testimony  adduced  before  them.  Their  award,  there- 
fore, is  not  subject  to  such  a  review  as  obtains  upon  an  appeal 
in  an  ordinary  action  and  will  not  be  set  aside  for  inadequacy  or 
excessiveness,  unless  palpably  wrong  in  either  respect.  {Mat- 
ter of  Daly  Y.  Smith,  18  App.  Div.  194;  Matter  of  Brooklyn  EL 
R,  R.  Co,y  87  Him,  88.)  The  testimony  in  the  record  is  suffi- 
cient to  sustain  the  commissioners'  award,  and  the  order  affirm- 
ing the  same  must  be  affirmed  unless  some  material  error  of 
law  has  been  committed  during  the  trial. 

The  defendants  urge  that  the  plaintiff  was  bound  on  the 
question  of  value  by  the  prices  paid  by  it  through  its  purchasing 
company  for  other  land  in  the  neighborhood  of  the  condemned 
property.  Evidence  of  the  prices  paid  by  the  plaintiff  for  such 
other  property  is  not  admissible  as  proof  of  the  market  value 
of  the  defendants'  property.  (See  Matter  of  Thompson,  127 
N.  Y.  463;  Matter  of  Manhattan  R.  Co,  v.  Stuyvesant,  126 
App.  Div.  848;  Lewis  Em.  Dom.  §  667.)  Langdon  v.  Mayor, 
etc.  (59  Him,  434;  133  N.  Y.  628),  cited  by  the  defendants, 
presents  a  situation  unusual  and  not  analogous  to  the  case  at 
bar.  That  was  an  action  to  recover  damages  sustained  by  the 
plaintiff  by  reason  of  the  erection  of  a  new  wharf  or  bulkhead 
in  front  of  the  plaintiff's  wharf  on  the  Hudson  river,  in  pursu- 
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ance  of  a  plan  of  the  city  of  New  York  for  a  new  front  along 
the  river,  whereby  access  by  vessels  to  plaintiff's  wharf  was  cut 
off.  The  court  allowed  evidence  of  prices  paid  by  the  city  in 
carrying  out  its  plan  for  other  property  of  the  same  general 
character  and  similarly  situated  on  the  river  front.  Such  evi- 
dence was  allowed,  however,  as  an  exception  to  the  general 
rule,  in  view  of  the  pecuUar  situation  presented,  as  the  plain- 
tiff's property  consisted  of  only  certain  valuable  incorporeal 
rights  and  easements,  the  market  for  the  sale  of  which  had 
practically  ceased,  owing  to  the  adoption  of  the  city's  plan. 
Therefore,  in  that  case,  the  price  paid  by  the  city  for  similar 
property  was  the  only  available  evidence  of  value.  It  appears, 
however,  in  the  case  at  bar  that  evidence  of  the  prices  paid  by 
the  plaintiff  for  property  in  the  neighborhood  of  the  defend- 
ants' land  has  been  received.  The  defendants,  therefore,  have 
suffered  no  harm  because  it  is  to  be  presumed  that  the  commis- 
sioners considered  such  evidence  in  reaching  their  conclusion 
regarding  the  value  of  the  condemned  property.  Inasmuch  as 
the  evidence  of  such  other  sales  is  not  a  proper  criterion  of  the 
value  of  the  defendants'  property,  the  prices  paid  upon  such 
sales  by  the  plaintiff  cannot  oi)erate  in  this  proceeding  as  admis- 
sions against  its  interest,  binding  upon  the  commissioners  in 
fixing  the  compensation.  The  defendants  have  obtained  more 
than  they  were  strictly  entitled  to  by  having  such  evidence 
considered  by  the  commissioners. 

The  evidence  does  not  sustain  the  defendants'  contention  that 
their  property  possessed  any  special  or  inherent  availability  for 
railroad  purposes.  In  these  proceedings  the  rule  is  to  award 
full  compensation  for  the  property  taken,  and  such  compensation 
is  measured  by  the  present  market  value  of  the  property  and 
does  not  include  anything  for  the  benefit  to  the  party  taking  the 
property  as  distinguished  from  the  injury  to  the  property  owner. 
{Matter  of  N,  Y.,  L.  &  W,  R.  Co.,  33  Hun,  639;  Matter  of  Daly, 
72  App.  Div.  394;  Matter  of  East  River  Gas  Co.,  119  id.  350; 
Matter  of  Simmons,  Ashokan  Reservoir,  Sec.  No.  7, 130  id.  356; 
MatterofBoston,  H.  T.  &  W.  R.  Co.,  22  Hun,  176.)  The  market 
value  has  been  said  to  be  the  price  that  the  property  will  bring 
when  offered  for  sale  by  one  desiring,  but  not  obliged,  to  sell ;  and 
bought  by  one  under  no  necessity  of  buying.     {Matter  of  Sim' 
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monSj  68  Misc.  Rep.  607,  609.)  It  is  true,  however,  that  in 
determining  such  market  value,  the  commissioners  must  con- 
sider any  special  intrinsic  quality  of  the  property  taken,  ren- 
dering it  peculiarly  adaptable  for  the  purpose  for  which  it  was 
taken.  Thus  in  Matter  of  N.  J".,  L.  &  W.  R.  Co.  (27  Hun, 
116)  the  bed  of  an  abandoned  canal  was  held  to  have  intrinsic 
value  for  railroad  purposes,  and  in  Matter  of  Oilroy  (85  Hun, 
424)  it  seems  to  have  been  held  that  land  under  water  possessed 
intrinsic  value  for  reservoir  purposes.  In  the  case  at  bar,  how- 
ever, the  evidence  does  not  disclose  that  the  land  condemned 
possessed  any  intrinsic  adaptability  for  railroad  purpose^.  It 
appears  to  be  the  usual  kind  of  land  used  for  residential  pur- 
poses. The  mere  fact  that  it  is  within  the  lines  of  the  pro- 
posed railroad  location  does  not  enhance  its  value  to  the  rail- 
road. Were  the  rule  otherwise,  such  property  to  be  acquired 
for  railroad  purposes  might  be  figured  as  worth  what  the  pros- 
pects of  a  successful  road  would  warrant,  since  the  road  could 
not  be  constructed  without  its  acquisition.  (See  Matter  of  Bos- 
toHj  H.  T.  &  W.  R.  Co.y  supra;  Black  River  &  M,  R.  R,  Co. 
V.  Barnard^  9  Hun,  104.)  Assuming,  however,  that  the  land 
had  special  availability  for  railroad  purposes  by  virtue  of  its 
physical  characteristics,  it  must  be  remembered  that  the  evi- 
dence shows  that  it  is  held  subject  to  a  covenant  restricting  its 
use  to  residential  purposes.  While  of  course  such  covenant 
does  not  preclude  the  construction  of  the  plaintiff's  railroad 
pursuant  to  the  statutory  authority,  it  is  difficult  to  see  how 
the  property  could  have  been  marketed  by  the  defendants  for 
railroad  purposes  except  to  a  corporation  possessing  the  power 
of  eminent  domain,  or  to  some  person  entitled  to  release  the 
land  from  the  covenant  by  acquisition  of  all  the  property 
entitled  to  enforce  the  same. 

I  have  examined  the  various  exceptions  to  the  admission  of 
evidence  and  do  not  find  any  necessitating  a  reversal.  The 
order  confirming  the  report  and  the  judgment  of  condenmation 
should  be  affirmed. 

Jenks,  p.  J.,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 

Order  confirming  report  of  commissioners  and  judgment  of 
condemnation  affirmed,  with  ccxsts. 
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JuuA  GuRREE,  as  Administratrix,  etc.,  of  Michael  Gurree, 
Deceased,  Eespondent,  v.  The  New  York  and  North  Shore 
Traction  Company,  Appellant. 

Seoond  Bepartiuent,  May  24,  1912. 

Bailroad  —  negligence ->  collision  causing  death  of  teamster  —  proof 
not  establishing  negligence. 

Action  to  recover  for  the  death  of  a  teamster  who  was  struck  and  killed  in 
the  night  time  by  a  trolley  car  in  a  sparsely  settled  district  while  he  was 
endeavoring  to  extricate  his  vehicle  from  the  defendant's  right  of  way 
where  it  had  become  stalled.  Evidence  examined,  and  Jield,  that  the 
plaintiff  failed  to  establish  the  negligence  of  the  defendant. 

A  motorman  driving  a  trolley  car  on  tracks  from  four  to  six  feet  from  the 
main  highway  on  which  there  were  no  crossroads  and  only  one  honse 
within  a  distance  of  a  mile,  is  not  bound  to  have  Ills  car  under  the  same 
control  as  is  required  in  populous  districts  having  intervening  streets  at 
short  intervals. 

Appeal  by  the  defendant,  The  New  York  and  North  Shore 
Traction  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Nassau  on  the  16th  day  of  May,  1911,  upon  the 
verdict  of  a  jury  for  $10,000,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  18th  day  of  May,  1911,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Jaaies  A.  MacElhinuy^  for  the  appellant. 

George  F.  Hicke//  [M,  P.  O^Comior  with  him  on  the  brief  J, 
for  the  respondent. 

Woodward,  J. : 

On  the  27th  day  of  October,  1910,  at  about  seven-ten  P.  M., 
the  plaintiff's  intestate  was  driving  a  team  attached  to  a  heavy 
load  of  lumber  on  the  North  Hempstead  turnpike  between  Great 
Neck  road  and  Little  Neck  road,  near  Manhasset,  Nassau 
county.  The  defendant  operated  an  electric  surface  railroad 
upon  the  highway,  and  at  this  particular  point  the  tracks  were 
placed  at  the  south  side  of  the  highway,  which  was  about  60 
feet  in  width.  The  roadway  is  macadamized  for  a  space  of 
about  18  feet  in  the  center,  and  between  the  macadam  and  the 
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first  rail  of  the  defendant's  railroad  there  was  a  dirt  apron 
about  4  or  6  feet  wide.  Between  Great  Neck  road  and  Little 
Neck  road  is  a  distance  of  one  mile,  and  in  that  distance  there 
is  no  street  or  highway  crossing  North  Hempstead  highway, 
and  on  the  south  side  of  the  roadway  there  is  not  a  single 
house,  and  but  one  on  the  northern  side.  The  night  of  the  acci- 
dent was  very  dark  and  it  was  raining  a  fine  ram,  and  at  the 
time  of  the  accident  there  were  no  street  lights  biuning  in 
that  locality.  Michael  Gurrie,  plaintiff's  intestate,  as  we 
mentioned,  was  driving  a  team  on  this  highway  heavily  laden 
with  lumber,  and  he  was  accompanied  by  one  David  Levi,  who 
was  likewise  driving  a  team,  with  the  same  burden.  These 
teams  were  en  route  from  Brooklyn  to  Eoslyn,  going  east,  and 
neither  of  them  was  provided  with  a  lantern.  Plaintiff's  intes- 
tate was  accustomed  to  driving  over  this  highway  and  knew 
the  road.  The  turnpike,  going  east  from  the  city  line,  is 
up  grade  to  the  point  of  the  accident,  and  continues  up  grade 
to  the  top  of  the  fii-st  hill  beyond  the  point  of  the  accident,  a 
distance  stated  by  the  appellant  to  be  375  feet,  and  by  the 
respondent  to  be  478.40.  From  the  brow  of  the  hill  the  high- 
way drops  down  for  a  space  of  about  700  feet,  at  which  point  it 
is  something  over  15  feet  below  the  top  of  the  first  hill, 
and  it  then  rises  for  a  distance  of  about  900  feet  to  an  altitude 
of  something  over  52  feet.  Gurrie,  on  the  night  in  question, 
had  driven  his  team  off  from  the  macadam,  across  the  dirt 
wing,  and  Jiad  one  of  the  wheels  of  his  wagon  over  the  north- 
em  rail  of  defendant's  track,  when  he  stopped  to  rest  his  team. 
When  he  tried  to  start  he  discovered  that  his  wheel  was  in  a 
rut  and  obstructed  by  the  rail,  and  the  team  was  unable  to 
move  the  load.  Levi,  discovering  his  position,  came  up  to 
advise  and  help,  and  finally  drove  his  own  team  from  the  rear 
of  Gunie's  wagon  to  a  position  in  front,  where  he  attached  a 
I'ope  to  Gmiie's  wagon  and  attempted  to  draw  the  load  out, 
but  without  avail.  At  this  stage  one  Dietz  came  along  with 
another  team,  supplied  with  a  lantern,  and  finding  the  plain- 
tiff's intestate  in  trouble,  took  hold  and  attempted  to  assist. 
Gurrie's  wagon  had  been  in  this  position  for  about  half  an 
hour,  and  while  they  were  at  work  in  an  effort  to  extricate 
him,  Dietz  saw  the  defendant's  car  coming  from  the  east  on 
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top  of  the  second  hill,  about  three-quaoi^rs  of  a  mile  away. 
The  car  stopped  at  Great  Neck  road,  about  half  a  mile  away, 
and  then  came  on  toward  the  scene  of  the  accident.  Dietz 
told  the  men  that  the  car  was  coming  and  to  get  the  mules 
out  of  the  way.  Levi  saw  the  car  at  the  same  time.  Dietz 
said,  "  someone  better  go  down  and  stop  her. "  Levi  shouted  to 
Gmrie  that  '*  the  trolley  was  coming,  get  them  loose."  Gurrie 
responded  that  he  could  not  get  the  rope  loose;  it  was  too  tight. 
At  that  time  the  car  had  not  come  over  the  nearest  hill,  less 
than  500  feet  away;  they  could  see  the  light  of  the  car  as  it 
went  down  into  the  valley  and  came  up  the  nearest  hill. 
Obviously  the  defendant's  motorman  had  no  reason  to  antici- 
pate this  situation.  The  improved  part  of  the  highway  was  4 
to  6  feet  from  the  track  which  he  was  using,  there  were  no 
crossroads,  or  roads  running  into  the  highway  between  the  two 
main  roads  above  referred  to,  and  only  one  house  in  a  distance 
of  one  mile.  Under  such  circumstances,  he  was  not  bound  to 
have  his  car  under  that  control  which  is  demanded  in  populous 
districts,  with  intervening  streets  at  short  intervals,  and  the 
practical  operation  of  suburban  lines,  the  demand  for  rapid 
transit,  all  warrant  the  operation  of  cars  under  these  conditions 
at  a  high  rate  of  speed. 

With  the  plaintiff 's  intestate  and  the  other  two  men  at  work 
to  get  the  wagon  free  fi-om  its  position  right  down  to  the  time 
when  the  defendant's  car  came  over  the  hill,  less  than  500  feet 
away,  neither  Gurrie  nor  any  one  of  the  men  appears  to  have 
made  a  move  to  give  the  defendant  any  notice  of  their  situa- 
tion, and  it  appears  from  the  record  that  there  was  a  slight 
curve  just  as  the  car  came  over  the  hill,  so  that  the  lights  which 
illuminated  the  tracks  for  a  distance  of  200  or  300  feet  ahead, 
would  not  follow  the  tracks  until  the  car  had  been  brought 
around  to  the  straight  line.  After  this  car  was  in  sight  for  the 
second  time,  and  less  than  500  feet  away,  with  a  down  grade 
in  front  of  it,  Dietz  appears  to  have  run  toward  the  car,  swing- 
ing a  lantern,  and  he  says  he  had  reached  a  point  25  to  50  feet 
from  the  front  wagon,  which  was  fastened  to  the  second  by  a 
lope  and  standing  at  nearly  right  angles  to  the  track,  when 
the  car  passed  him,  and  a  moment  later  collided  with  the  rear 
wheol  of  the  front  wagon  and  then  passed  on  a  few  feet,  where 
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it  hit  the  mules,  killing  one  of  them,  and  came  to  a  stop  with- 
out any  serious  injury  to  the  car,  and  without  in  any  manner 
injuring  any  of  the  passengei-s,  or,  so  far  as  appears,  jarring 
them  to  any  great  extent.  Certainly,  if  this  car  was  nmning  at 
the  rate  of  thirty  miles  jx^r  hour,  and  had  not  slackened 
its  speed  at  all  at  a  distance  of  50  feet  from  the  first 
wagon,  it  could  hardly  have  been  stopped  in  the  short  dis- 
tance remaining,  without  more  serious  results  than  the  testi- 
mony discloses.  The  wagons  were  not  tipped  over,  nor,  with 
the  exception  of  the  crushing  of  the  wheel  of  the  first  wagon, 
does  there  appear  to  have  been  any  serious  damage  to  either  of 
them. 

If  the  car  was  being  ojjerated  at  thirty  miles  per  hour, 
and  it  seems  improbable  that  it  was,  the  time  that  it  would 
take  to  traverse  a  distance  of  five  himdred  feet  was  not  a  long 
time  to  give  notice  of  the  situation  to  the  defendant.  The 
fact  that  Dietz  ran  a  distance  of  fifty  feet,  swinging  a  lantern 
(and  this  is  probably  twice  the  distance  he  actually  ran,  for  he 
places  it  from  twenty-five  to  fifty  feet),  was  not  notice  to  the 
defendant  that  the  plaintiffs  intestate,  with  his  team,  was 
fastened  in  the  tracks.  The  night  was  dark  and  rainy;  the 
glare  of  his  headlights  and  the  watching  of  his  slippery  tracks 
would  naturally  confine  his  vision  to  the  space  illmninated 
by  his  headlights,  and  he  might  not  see  an  ordinary  hand 
lantern  at  the  first  moment  that  it  was  displayed,  or  be  able  to 
comprehend  its  meaning  on  the  instant.  The  firet  and  most 
natural  impulse  would  be  to  accept  it  merely  as  a  signal  to 
stop  to  take  on  a  passenger,  or  it  might  be  easily  understood 
that  he  might  properly  regard  it  merely  as  someone  passing 
along  the  highway,  and,  until  the  demonstration  became  vis- 
ible and  obviously  intended  to  convey  a  warning  of  danger,  he 
would  not  be  negligent  in  not  applying  his  brakes  and  making 
an  effort  to  stop.  The  midisputed  evidence  is  that  as  soon  as 
the  motomian  saw  and  comprehended  the  warning,  he  applied 
his  brakes  and  made  every  effort  to  stop,  but  the  car  was  run- 
ning on  a  down  grade,  on  a  wet,  slippery-  track,  and  as  we  read 
the  record  there  was  no  evidence  that  this  car  could,  imder  the 
circumstances,  have  been  stopped  within  the  distance  that  must 
have  interv^ened  after  the  warning  wa,s  given.     The  car  weighed 
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twenty-foiir  tons,  and  even  if  running  only  at  eight  or  nine 

miles  an  hour  upon  a  down  grade,  upon  a  wet  track,  would  be 

very  diflBcult  to  stop  in  a  short  space,  and  if  every  traction  car 

traversing  a  suburban  highway  on  a  dark  night  was  to  be 

stopped  every  time  a  lantern  appeared  in  the  highway,  there 

would  be  more  complaint  than  at  present  about  the  delays  in 

transportation.     We  fail  to  discover  the  negligence  of  the 

defendant. 

T!lie  judgment  and  order  appealed  from  should  be  reversed 

and  a  new  trial  granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  Burr,  Thomas  and  Carr,  JJ.,  concurred. 

Judgment  and  oixier  reversed  and  new  trial  granted,  costs 
fe  abide  the  event. 


^BDERicK  QuATFASEL,  an  Infant,  by  Adolph  Quatpasel, 
His  Guardian  ad  Litem,  Appellant,  v.  New  York  and 
QuEBiNs  County  Eailway  Company,  Respondent. 

Second  Department,  May  34,  1912. 

Bailroa<i  —  neg^ligrence  —  injury  to  child  while  stringing^  cables  —  proof 
raising  question  of  negligence  —  identity  of  defendant. 

A  railroci^  company  may  be  found  negligent  where  while  engaged  in 
strnig-ing  cables  upon  ix)le8  along  a  thoroughfare  it  allowed  the  cable  to 
sag  to  within  eighteen  inches  of  the  sidewalk  between  p>oles,  and  then 
sud<lexily  drew  the  cable  tight  with  a  team  of  horses  so  as  to  catch  and 
raise  ixi  the  air  a  child  standing  with  his  back  to  the  cable,  from  which 
he  subsequently  fell  to  the  ground. 

Evidence  that  the  wagon  bringing  the  poles  and  supplies  for  the  work  was 
^^I'ked  with  the  initials  or  name  of  the  defendant,  together  with  other 
surrounding  circumstances,  is  sufficient  to  take  to  the  jury  the  question 
as  to  Mrhether  the  work  was  being  done  by  the  defendant. 

Upon  a  nonsuit  the  plaintilT  is  entitled  to  all  legitimate  inferences  from  the 
evidence. 

-^i*EAL  by  the  plaintiff,  Frederick  Quatfasel,  an  infant,  etc., 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  Queens 
on  the  11th  day  of  October,  1911,  upon  the  dismissal  of  the 
complaint  by  direction  of  the  court  at  the  close  of  plaintiff's 
case  on  a  trial  at  the  Queens  County  Trial  Term. 

Digitized  by  VjOOQIC 


62      QUATFASEL  l\  NeW  YoRK  &  QUEENS  CoUI^ITY  K.  Co. 

Second  Department,  May,  1912.  [Vol.  151. 


Oeorge  F,  Rickey  [M.  P.  O^Connor  with  him  on  the  brief], 
for  the  api)ellant. 

G.  B.  Hanavan  [Bayard  H.  Ames,  John  Montyomery  and 
James  L.  Quackenlmsh  with  him  on  the  brief],  for  the 
respondent. 

Woodward,  J. : 

The  plaintiff,  an  infant  of  nearly  five  years  of  age  at  the 
time  of  the  accident,  was  playing  upon  the  sidewalk  opposite 
his  father's  store  in  Pierce  avenue,  Long  Island  City,  on  the 
29th  day  of  September,  1909.  A  party  of  men,  alleged  to  be  in 
the  employ  of  the  defendant,  wei-e  engaged  in  placing  wire 
cables  upon  certain  poles  along  that  thoroughfare.  In  doing 
this  the  cables  would  be  lifted  up  to  the  supporting  arms  upon 
the  poles,  the  loops  falling  nearly  to  the  sidewalk.  These  loc)i)s 
were  taken  up  and  the  cables  made  taut  by  means  of  a  team 
of  horses  hitched  to  the  end  of  the  cable  some  distance  away. 
The  plaintiff  was  standing  with  his  back  to  one  of  these  sag- 
ging cables,  which  was  about  eighteen  inches  above  the  side- 
walk, when  the  team  was  suddenly  started  and  the  child  was 
caught  imder  the  arms  and  carried  suddenly  up  a  distance  of 
about  two  stories,  and  when  the  cable  became  straight  it 
operated  like  a  bowstring  and  threw  him  off,  resulting  in  seri- 
ous injuries.  The  casfe  is  so  identical  in  its  principles  w^ith 
Devine  v.  Brooklyn  Heights  R.  R.  Co.  (1  App.  Div.  237)  that 
we  feel  called  upon  to  reverse  the  judgment  now  before  us  on 
the  authority  of  that  case. 

It  is  attempted  to  show  here  that  there  was  no  evidence  to 
establish  that  the  defendant  was  doing  the  work.  It  may  be 
admitted  that  the  evidence  was  not  entirely  satisfactory,  but 
we  are  of  the  opinion  that  in  the  state  of  the  pleadings,  with 
the  defendant's  admissions,  evidence  that  a  wagon  bring- 
ing tools  and  supplies  to  this  work  was  marked  with  the 
initials  or  with  the  name  of  the  defendant,  and  the  other  facts 
and  circumstances  surrounding  the  occurrence,  was  some  evi- 
dence in  support  of  the  cause  of  action;  was  evidence  which 
demanded  the  submission  of  the  question  to  the  jury,  even 
though  the  court  might  owe  the  duty  of  setting  aside  a  verdict 
based  upon  such  evidence.     This  is  a  nonsuit  and  the  plaintiff 
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is  entitled  to  all  the  legitimate  inferences  from  the  evidence, 
and  we  are  persuaded  that  a  prima  facie  case  was  presented 
by  the  evidence  and  one  which  justified  a  submission  to  the 
jury  unless,  upon  the  presentation  of  defendant's  case,  there 
was  some  conclusive  fact  to  overcome  the  testimony  tending  to 

connect  the  defendant  with  the  accident. 
The  judgment  appealed  from  should  be  reversed  and  a  new 

trial  granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  HiRSCHBERG,  BuRR  and  Rich,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 

event. 


North  Shore  Electric  Light  and  Power  Company,  Appel- 
lant, V,  Port  Jefferson  Electric  Light  Company, 
Respondent. 

Second  Department,  May  29,  1912. 

Corporation  —  injunction  to  restrain  public  service  corporation   from 
exercising  franchise. 

^  domestic  corporation  organized  to  furnish  light,  heat  and  power  and 

hav^ing  a  franchise,  not  exclusive,  to  ojjerate  in  a  certain  town  is  not 

entitled  to  a  temporary  injunction  restraining  a  similar  corporation 

from  invading  its  territory  upon  the  ground  that  it  has  failed  to  get  the 

<?onsent  of  the  Public  Service  Commission.    This,  because  through  its 

"^corporation  the  defendant  has  the  same  franchise  rights  aa  the  plain- 

"^1  although  by  not  securing  the  consent  of  the  local  authorities  and 

^*  the  Public  Service  Commission,  it  has  failed  to  comply  with  the 

^^nditions  necessary  to  the  exercise  of  its  franchise. 

^^PEAL  by  the  plaintiff,  the  North  Shore  Electric  Light  and 
"^Wer  Company,  from  an  order  of  the  Supreme  Court,  made 
*^  th^  Suflfolk  Special  Term  and  entered  in  the  office  of  the 
^^^^k  of  the  county  of  Suffolk  on  the  11th  day  of  March, 
^^^2,  denying  a  motion  for  an  injunction. 

(George  E,  Darling^  for  the  appellant. 

Thomas  J,  Ritch,  Jr.,  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  is  a  domestic  corporation,  organized  under  the 
laws  of  the  State  of  New  York  for  the  puri)ose  of  fumish- 
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ing  light,  heat  and  power,  and   it  is  alleged   that  it  was 
granted  a  franchise  by  the  town  authorities  of  Brookhaven 
township  on  the  11th  day  of   March,  1909,  to  erect  its  poles 
and  string  its  wires  upon  the  streets  and  avenues  of  said  town, 
and  that  it  subsequently  secured  the  consent  of   the  Public 
Service  Commission  as  required  by  law,  and  it  is  sought  in 
this  action,  in  which  the  temporary  injunction  was  granted,  to 
restrain  the  defendant  Port  Jefferson  Electric  Light  Com- 
pany from  invading  the  field  covered  by  the  plaintiff's  alleged 
franchise  fi'om  the  town  authorities  of  Brookhaven.     The  cona- 
plaint  alleges  that  ''  the  plaintiff  and  the  defendant  are  domes- 
tic corporations,"  and  it  is  further  alleged  that  the  defend- 
ant was  incorix)rated  about  the  year  1S9:3,  and  that  without 
securing  any  franchise  from  the  town  authorities  it  has  been 
doing  business,  and  that  it  is  now  proposing,  without  the  con- 
nent  of  the  Public  Service  Commission,  to  invade  the  territory 
in  which  the  plaintiff  is  now  engaged  in  furnishing  current. 
On  the  return  of  an  order  to  show  cause  the  learned  court  at 
Special  Term  has  vacated  the  injunction,  and  the  plaintiff 
appeals  from  the  order. 

The  order  appealed  from  should  be  affirmed.  Both  the  plain- 
tiff and  the  defendant  have  franchises,  granted  by  the  State, 
but  neither  of  them  has  an  exclusive  franchise.  The  plaintiff 
concedes  that  it  had  not  an  exclusive  franchise,  in  the  sense 
that  the  defendant  could  not  be  given  one,  but  it  contends 
that  the  defendant,  having  failed  to  get  the  consent  of  the 
Public  Service  Commission,  has  no  legal  right  to  invade  its 
field.  The  difficulty  with  the  plaintiff's  position  is  that  it  fails 
to  recognize  that  the  defendant  has  exactly  the  same  franchise 
rights  that  it  has;  the  defendant  has  merely  failed  to  comply 
with  one  of  the  conditions  of  its  franchise.  In  other  words, 
the  defendant  has  a  franchise  from  the  State  of  New  York  to 
furnish  electricity  to  consiuners,  subject  to  certain  conditions, 
and  this  franchise  proceeds  from  its  incorporation,  and  not  from 
any  supposed  grant  from  the  town  authorities  or  the  Public 
Service  Commission.  {Delatvare,  L,  &  W.  R.  R.  Co.  v.  City 
of  Buffalo,  158  N.  Y.  478,  480;  65  Hun,  464;  People  v.  Kerr, 
27  N.  Y.  188;  Story  v.  N.  Y.  El.  R.  R.  Coy  90  id.  122.) 
The  very  moment  that  the  defendant  corporation  was  organized 
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it  had  its  franchise  to  supply  electric  current  within  its  terri- 
tory, though  its  right  to  exercise  that  franchise  is  made  to 
depend  on  the  performance  of  other  conditions.    As  the  plain- 
tiff has  no  exclusive  franchise  while  the  defendant's  franchise 
is  in  existence,  it  can  have  no  standing  in  an  action  to  restrain 
the  defendant  from  exercising  its  franchise.     If  the  defendant 
attempts  to  exercise  its  franchise  rights  without  complying 
with  the  conditions,  there  is  a  way,  no  doubt,  of  reaching  the 
difficulty,  but  it  is  not  open  to  the  plaintiff  through  an  equitable 
action,  for  the  Legislature  has  never  granted  it  any  exclusive 
rights  as  against  a  corporation  organized  under  the  same  laws 
and  holding  the  same  character  of  franchise. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Jenks,  p.  J.,  HmscHBERG,  Burr  and  Rich,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Catherine  Kowley,  as  Administratrix,  etc.,  of  Edwin  James 

Rowley,    Deceased,    Respondent,    v,    Newburgh    Light, 

Heat  and  Power  Company  and  Arrow  Brick  Works, 

Appellants. 

Second  Department,  May  24,  1912. 

Ka<ter  and  servant — neg^li^ence  —  death  from  electric  shock  ~  duty  to 
furnish  safe  place  to  work  —  proximate  cause. 

Ab  electric  power  company  erected  a  sub-station  near  the  plant  of  a  brick 
<»mpany  and  built  a  branch  transmission  line  of  three  wires  suspended 
tweuty-flve  feet  above  unoccupied  land  of  the  latter  company.  While 
the  brick  company^s  superintendent  with  two  fellow-servants  were  bor- 
^^  in  said  unoccupied  lands  for  clay,  using  a  drill  with  an  iron  handle 
twenty-six  feet  eleven  inches  long,  the  superintendent  directed  that  the 
^'^  be  raised  out  of  the  bore  temporarily  and  held  upright.  The 
servants  obeyed  the  order,  holding  the  drill  with  their  bare  hands.  In 
^  instant  one  servant  fell  dead,  and  the  superintendent  and  the  other 
^rv-ant  were  rendered  unconscious.  Immediately  thereafter  the  iron 
uan^e  of  the  drill  was  found  leaning  against  the  overhead  wires. 

i^  an  action  against  both  comi>anies  for  the  death  of  the  servant  of  the 
^rick  company,  held;  that  the  brick  company  failed  in  its  duty  in 
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that  its  8ux>erintendent  should  have  seen  that  the  wires  were  free  from 

current  before  placing  the  servant  to  work; 
That  the  fact  that  the  superintendent  had  directed  the  power  company 

to  discontinue  the  current  did  not  discharge  the  brick  company  from  its 

obligation  to  see  whether,  in  fact,  the  current  had  been  cut  off; 
That  the  wures  being  properly  suspended  and  in  good  order,  the  power 

oomi>any  was  not  liable; 
That  the  existence  or  maintenance  of  the  current  was  not  the  proximate 

cause  of  the  accident,  as  the  result  was  not  within  the  ken  of  reasonable 

prudence  and  foresight. 

Appeal  by  the  defendants,  the  Newburgh  Light,  Heat  and 
Power  Company  and  another,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiif ,  entered  in  the  office  of  the  clerk 
of  the  coimty  of  Orange  on  the  27th  day  of  March,  1911,  upon 
the  verdict  of  a  jury  for  $12,(MK),  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  24th  day  of  March,  1911,  denying 
the  defendants'  motions  for  a  new  trial  made  upon  the  minutes. . 

Frank  Vemer  Johnson  [Ainos  H.  Stephens  with  him  on  the 
brief],  for  the  appellant  Newburgh  Light,  Heat  and  Power 
Company. 

Henry  Bacon^  for  the  appellant  Arrow  Brick  Works. 

-R.  H.  Baimetty  for  the  respondent. 

Jenks,  p.  J. : 

The  plaintiflf 's  intestate  was  killed  by  an  electric  shock  when 
working  for  his  master,  the  defendant  Arrow  Brick  Works. 
The  electric  current  was  furnished  to  the  said  master  by  the 
defendant  power  company.  The  judgment  is  upon  a  verdict 
against  both  defendants,  and  both  appeal. 

I  think  that  the  judgment  against  the  master  must  be 
affirmed.  The  power  company  had  built  a  sub-power  station 
near  the  works  of  the  master,  and  had  installed  in  that  station 
transformers,  meters,  switches  and  other  apparatus.  It  also 
had  built  from  its  main  Une  a  branch  transmission  line  of  three 
wires  across  unoccupied  land  of  the  master,  25  feet  above 
groimd,  and  suspended  upon  crossarms  on  poles  100  feet  apart. 
A  current  of  13,000  volts  was  thus  transmitted  to  the  said  sub- 
station, where  it  was  reduced,  and  transmitted  to  the  machinery 
'^  the  master.     On  November  12,  1909,  the  master's  super- 
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intendent,  Leonard,  with  the  intestate  and  a  fellow-servant, 
were  boring  in  the  said  unoccupied  lands  for  clay,  using  a  drill 
with  an  iron  handle  26  feet  11  inches  long.  Leonard  directed 
that  the  drill  be  raised  out  of  the  bore  temporarily  and  held 
upright,  so  that  he  could  examine  the  auger  at  the  end  of  the 
drill.  The  intestate  and  his  companion  obeyed  the  order,  and 
thus  held  the  drill  while  Leonard  proceeded  to  the  examina- 
tion. They  held  it  with  their  bare  hands;  those  of  the  intes- 
tate were  above  those  of  his  companion.  In  an  instant  the 
deceased  fell  dead,  and  Leonard  and  the  other  man  were 
stricken  down  unconscious.  Lnmediately  after  the  casualty 
the  iron  handle  of  the  drill  was  found  leaning  against  the 
overhead  wires.  There  is  no  doubt  that  the  casualty  was  due 
to  the  electric  shock  transmitted  by  contact  of  the  handle  of 
the  drill  with  the  overhead  wires.  The  master's  superin- 
tendent knew  of  the  existence  of  these  wires  and  of  their  pur- 
pose. He  selected  as  a  spot  for  prospecting  a  place  almost 
directly  beneath  them.  He  directed  that  the  drill,  which  with 
its  metal  handle  held  from  the  ground  perpendicularly  was 
^08t  two  feet  higher  than  the  wire,  be  raised  out  of  the 
ground  and  held  upright  temporarily.  He  testifies  that  he 
faiew  that  when  a  drill  was  thus  held  perpendicularly  it  had 
tipped  on  other  occasions  more  than  once.  He  testifies  that  at 
this  time  he  thought  the  wires  were  dead;  that  he  did  not 
think  anything  about  the  power  when  he  went  to  select  this 
place;  that  he  took  it  for  granted  "  it  was  all  off  "  when  he  was 
close  to  the  wires.  There  is  no  evidence  that  the  master  took 
any  steps  to  ascertain  whether  the  wires  were  alive  with  elec- 
tricity at  this  time  or  to  deaden  these  wires.  There  is  evidence 
of  certain  practical  steps  which  could  have  been  taken  by 
Leonard  or  some  other  employee  of  the  master  to  ascertain 
whether  the  wires  were  alive  at  this  time,  and  there  is  also 
evidence  that  the  condition  of  the  wires  could  have  been  ascer- 
tained by  use  of  a  private  telephone  between  the  master's 
works  and  the  power  company's  place,  designed  to  facilitate 
the  business  done  between  them.  Vann,  J.,  for  the  court  in 
Kirby  v.  Montgomery  Brothers  &  Co.  (197  N.  Y.  31),  says: 
'*The  duty  of  using  reasonable  care  to  provide  a  reasonably 
safe  place  for  his  servant  to  work  in,  is  cast  by  law  upon  the 
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master,  and  the  same  degree  of  care  is  required  of  him  to 
inspect  the  place  and  keep  it  safe.  Whatever  source  of  danger 
the  master  would  discover  by  reasonable  inspection,  he  is  pre- 
sumed to  know,  and  constructive  notice,  through  the  lapse  of 
time,  has  the  same  effect  as  discovery  by  actual  inspection. 
The  knowledge  of  his  superintendent  clothed  with  general 
powers,  is  the  knowledge  of  the  master,  and  his  negligence  in 
failing  to  inspect  and  remedy  is  the  negUgence  of  the  master." 
In  McGovem  v.  C,  F.  B.  R.  Co.  (123  N.  Y.  288),  Euger,  Ch. 
J.,  for  the  court  says:  ^' When  directing  the  performance  of 
work  by  the  servant  in  a  place  which  may  become  dangerous, 
and  such  danger  may  be  foreseen  and  guarded  against  by  the 
exercise  of  reasonable  care  and  prudence  on  the  part  of  the 
master,  it  is  his  duty  to  .exercise  such  care  and  adopt  such  pre- 
cautions as  will  protect  the  servant  from  avoidable  danger. 
This  is  the  master's  duty  and  however  he  may  choose  to  exer- 
cise it,  whether  through  the  supervision  of  a  superintendent  or 
some  lower  grade  of  employment,  it  still  continues  his  duty, 
and  not  imtil  he  shows  that  it  has  been  properly  performed, 
can  he  claim  exemption  from  liability  for  injuries  occasioned 
by  its  non-performance.  {Laning  v.  N.  F.  C  R.  R.  Co.^  49 
N.  Y.  521-532;  Corcoran  v.  Holbrook,  59  id.  517.)"  I  think 
that  the  jury  could  have  found  that  the  master  fell  short  of  its 
obUgation  in  that  its  superintendent  should  have  seen  that 
these  wires  were  free  from  lethal  current  before  he  put  the 
servant  to  work  at  the  place  selected  in  drilling  with  such  an 
instrument  as  was  furnished  for  that  purpose.  But  it  is  con- 
tended that  Leonard  had  the  right  to  rely  upon  "  the  promise 
made  to  him  on  the  30th  of  October,  that  the  electricity  would 
be  cut  off;  particularly  in  view  of  the  fact  that  he  had  seen  the 
employees  of  the  Light  Company  working  about  the  plant  and 
dismantling  it."  The  contract  between  the  brick  works  and 
power  company  provided  as  follows:  "  The  purchaser  will  pay 
for  all  electricity  used,  as  shown  by  recording  watt  meters,  at 
the  rate  of  three  cents  per  horse  power  hour.  Bills  to  be  paid 
monthly  within  ten  days  of  presentation  of  bill;  and  it  is 
understood  that  the  company  will  present,  and  the  purchaser 
will  pay,  a  minimum  monthly  bill  of  one  himdred  dollars  ($100) 
during  each  of  the  months  of  the  purchaser's  brick  season  of 
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each  year  during  the  term  of  this  contract.  It  is  the  intention 
of  the  purchaser  to  install  four  electric  motors  of  20  H.  P. 
eapadiy,  or  greater,  and  the  purchaser  agrees  to  use  electricity 
from  tiie  company  for  the  purpose  of  operating  his  motors  for 
a  term  of  five  years,  and  the  company  agrees  that  there  will  be 
no  increase  in  the  rate  of  electricity  under  this  contract,  or  any 
renewal  of  same."  There  is  proof  that  the  brick  season  begins 
late  in  April  or  early  in  May,  and  closes  ordinarily  about  Novem- 
ber Ist.  But  the .  contract  does  not  provide  that  the  current 
shotdd  be  supplied  only  during  the  brick  season,  for  the  only 
mention  of  that  season  is  with  reference  to  the  minimum 
amount  that  would  be  paid.  I  fail  to  find  the  evidence  of  any 
absolute  * '  promise. "  The  manager  of  the  power  company  says 
that  they  did  receive  a  notice  about  October  30th  to  cut  oflE  the 
supply  when  they  were  through  the  season ;  but  that  no 
changes  had  been  made  up  to  the  time  of  the  accident,  save 
that  they  had  removed  some  of  the  transformers  and  a  meter  at 
the  sub-station.  He  further  testifies  that  they  could  physically 
cut  it  off,  but  only  at  a  time  when  no  power  was  in  use  between 
Newburgh  and  Marlboro;  that  they  would  have  to  wait  until 
scHne  time  when  it  was  convenient  for  other  manufacturers,  other 
consumers,  to  discontinue  for  a  short  time,  and  then  physically 
cut  or  break  this  off;  that,  while  the  actual  work  was  simple, 
the  delay  was  in  shutting  off  their  power  and  getting  a  man 
out  there,  some  five  miles,  and  while  the  actual  operation  of 
change  was  doing  every  customer  would  be  without  service. 
The  same  witness  testifies  that  the  word  received  was  that  the 
brick  company  were  through  with  the  use  of  the  power  for  the 
season,  and  thei-e  was  not  an  order  to  discontinue  this  line  of 
wires  from  the  trunk  hne.  Hannan,  superintendent  of  dis- 
tribution, testifies  that  he  did  not  recollect  ever  having  received 
any  request  from  the  brick  works  for  discontinuance.  Leonard, 
the  superintendent,  testifies  that  on  October  3()th  he  told  the 
power  company  that  they  were  through  making  brick,  and  that 
they  could  shut  the  power  off  for  the  season,  and  that  they  said 
"all  right,  they  would  attend  to  it."  But,  even  if  Leonard 
had  given  such  directions,  it  could  not  as  matter  of  law  be  held 
that  the  defendant  had  discharged  its  obligation  to  its  servant,  \ 
and  was  not  bound  to  ascertain  whether  the  electric  current 
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had  been  cut  oflE  before  it  put  him  to  work  at  that  place.    These 
various  circumstances  were  all  for  the  jury. 

Without  objection  or  dissent  the  learned  court  submitted 
that  the  ''  sole  question  "  of  the  negligence  of  the  power  com- 
pany was  whether  it  was  negligent  '^  in  having  a  current  of 
electricity  passing  over  those  wires  at  that  time,  to  wit,  the 
morning  of  the  12th  of  November,  1909  ?  Not  as  to  the  equip- 
ment of  the  wires  at  all,  not  as  to  the  extent  of  the  current, 
but  was  it  wanting  in  the  exercise  of  ordinary  care  in  having 
the  current  there  at  all  at  that  time  ?  If  it  was  not,  why  then 
there  was  no  negligence  on  the  part  of  the  Power  Company." 
Subsequently  the  coimsel  for  that  company  requested  the  court 
to  charge  ^  ^  that  the  defendant  Power  Company  was  not  obliged 
to  anticipate  that  an  iron  pipe  20  feet  and  11  inches  long  would 
be  placed  in  this  field  where  it  could  come  in  contact  with  the 
wires."  The  court  inquired  of  the  plaintiff's  counsel,  "What 
do  you  say  to  that  ?"  and  the  counsel  answered,  "I  ask  your 
Honor  to  decline  it.  The  Comi;:  Declined.  Exception."  I 
think  this  exception  was  well  taken  and  is  fatal,  for  upon  this 
disposition  of  the  request  the  juiy  could  infer  that  the  law  was 
that  the  power  company  "was  obUged  to  anticipate  that  an 
iron  pipe  26  feet  and  11  inches  long  would  be  placed  in  this 
field  where  it  could  come  in  contact  with  the  wires."  But 
there  is  no  proof  whatever  of  any  fact  that  justifies  an  infer- 
ence that  the  defendant  had  the  slightest  reason  to  beUeve 
that  any  such  contact  would  ever  be  made.  In  McKenzie  v. 
Waddell  Coal  Co.  (89  App.  Div.  416)  we  said:  ''Of  course,  it 
is  not  essential  to  Uability  that  the  contemplation  or  anticipa- 
tion should  be  of  the  particular  consequences,  but,  nevertheless, 
the  accident  must  be  of  such  a  nature  as  '  might  reasonably  be 
apprehended '  from  the  failure  to  take  the  precaution  in  ques- 
tion. {Lilly  V.  N.  F.  C.  &  H.  R.  R.  R.  Co.,  107  N.  Y.  566, 
576.)" 

I  cannot  see  in  this  record  justification  for  charging  this 
defendant,  upon  the  sole  question  of  negligence  submitted  to 
the  jury.  There  is  no  question  but  that  the  wires  were  law- 
fully in  their  place,  properly  suspended  and  in  good  order. 
The  accident  was  due  to  the  facts:  (1)  That  the  other  defendant 
went  to  prospect  in  this  open  field;  (2)  that  it  selected  a  spot  in 
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the  gi'ound  beneath  the  wires;  (3)  that  the  iron  drill  happened 
to  be  26  feet  11  inches  high;  (4)  that  in  withdrawing  the  drill 
it  tipped  and  happened  to  fall  against  the  live  wires  25  feet  high. 
The  only  possible  relation  of  this  defendant  to  the  accident  was 
the  continuance  of  the  current  after  the  notification  which  I 
have  described.  The  learned  counsel  for  the  respondent  writes 
in  his  points:  "  The  plaintiff  does  not  seek  to  predicate  liability 
against  the  Brick  Co.  because  of  any  negligence  on  the  part  of 
the  Power  Co.  in  failing  to  have  discontinued  the  transmission 
of  power  over  the  lands  of  the  Brick  Co.  within  a  reasonable 
time  after  having  been  so  directed  by  Leonard  on  October  30th, 
1908,  but  she  does  contend  that  the  omission  of  the  Power  Co. 
in  that  respect  was  one  of  the  proximate  causes  of  the  accident 
and  Xeonard's  negligence  another."  Would  any  reasonable 
man  expect  to  occur,  as  the  consequence  of  not  deadening  these 
wires,  after  the  other  defendant  had  notified  them  that  it  did  not 
wish  to  use  the  current  in  its  business,  that  an  accident  of  such 
a  nature  might  be  the  consequence  ?  If  the  result  was  not 
within  the  ken  of  reasonable  prudence  and  foresight,  then 
proximate  cause  is  not  established.  {Beetz  v.  City  of  Brook- 
lyuy  10  App.  Div.  382,  and  authorities  cited.)  I  have  here- 
tofore discussed  this  principle  and  cited  the  authorities  in 
McKenzie  v.  Waddell  Coal  Co.  (89  App.  Div.  415)  and  Saverio- 
Cella  V.  Brooklyn  Union  R.  R.  Co.  (55  id.  98). 

The  judgment  and  order  as  to  the  Arrow  Brick  Works  must 
be  aflBrmed,  and  as  to  the  Newburgh  Light,  Heat  and  Power 
Company  be  reversed  and  a  new  trial  be  granted,  costs  to  abide 
the  event. 

Thomas,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 

Judgment  and  order  as  to  defendant  Arrow  Brick  Works 
unanimously  affirmed,  with  costs,  and  as  to  defendant  New- 
burgh Light,  Heat  and  Power  Company  reversed,  and  new 
trial  granted,  costs  to  abide  the  event. 
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Pierre   A.    Eaby,    Respondent,    v.    Greater   New   York 
Development  Company,  Appellant. 

Second  Department,  May  24,  1912. 

Vendor  and  purchaser — suit  for  specific  performance — reformation  of 
deed  —  damages  for  failure  to  convey. 

In  a  Boit  by  a  purchaser  of  a  building  lot  to  compel  the  vendor  to  perform 
a  contract  to  convey  and  pay  damages  for  its  delay^  it  appeared  that 
after  the  purchaser  had  performed  his  part  of  an  agreement  of  sale  the 
owner  tendered  a  deed  containing  restrictions  as  to  the  character  and 
cost  of  the  house  to  be  erected,  which  was  refused,  as  the  agreement  of 
sale  to  the  knowledge  of  the  purchaser  did  not  provide  for  such  restric- 
tions. The  owner  did  not  deny  that  the  agreement  failed  to  provide  for 
a  deed  with  restrictions,  but  asked  for  a  reformation  of  the  agreement 
and  then  for  its  performance,  claiming  that  the  neglect  to  provide  for 
the  restrictions  in  the  agreement  was  due  to  the  inadvertence  or  care- 
lessness of  its  servants. 

Heldy  that  a  judgment  for  the  plaintiif  should  be  affirmed,  and  the  defend- 
ant's prayer  for  reformation  denied; 

That  damages  determined  by  the  legal  interest  upon  $8,500,  the  reason- 
able value  of  the  premises  daring  the  delay,  should  not  be  allowed,  as 
there  is  no  evidence  of  such  valua 

The  court  will  not  reform  a  contract  unless  there  is  substantial  and 
convincing  proof  that  it  was  the  intention  of  both  parties  to  make  the 
agreement  as  reformation  would  have  it,  and  that  this  intention  was 
firustrated  by  fraud,  accident  or  mutual  mistake. 

Appeal  by  the  defendant,  the  Greater  New  York  Develop- 
ment Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiflf,  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  22d  day  of  Jime,  1911,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Kings  County 
Special  Term. 

Dallas  Flannagan  [Walter  T.  Lindsay  with  him  on  the 

brief],  for  the  appellant. 

W.  R.  SpooneVy  for  the  respondent. 

Jenks,  p.  J. : 

The  defendant  appeals  from  the  judgment  that  it  perform  a 
contract  to  convey  land  and  pay  damages  for  its  delay.  The 
defendant,  owner  of  a  tract  of  land,  employed  a  firm  of  real 
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estate  dealers  to  sell  it.  This  firm  laid  out  the  tract  in  lots, 
blocks  and  sections,  and  its  general  scheme  involved  the  restric- 
tion upon  building  two-family  houses  along  certain  streets. 
The  land  purchased  by  this  plaintiff  was  situate  upon  such  a 
street.  When  the  plaintiff  had  performed  the  defendant  ten- 
dered a  deed  that  contained  a  restriction  of  this  character,  which 
was  refused  as  not  in  accord  with  the  agreement  of  sale.  The 
defendant  does  not  dehy  that  such  agreement  did  not  provide 
for  a  deed  with  this  restriction,  but  it  asks  first  for  reformation 
of  the  agreement  and  then  for  performance  of  it. 

These  agents  of  the  defendant  used  printed  blanks  for  their 
sales,  and  the  form  of  agreement  used  in  this  case  provided 
that  upon  performance  by  the  plaiatiff  the  premises  would 
be  conveyed  to  the  purchaser  by  a  deed  ^*  hereto  annexed,  or  a 
true  copy  thereof,  *  *  *  which  is  hereby  made  a  part  of 
this  contract.''  *' This  contract"  in  itself  contained  no  refer- 
ence to  the  said  restriction,  but  the  deed  ^^ hereto  annexed" 
was  a  printed  blank  that  contained  the  following  printed 

words:  "  That  neither  said  party  of  the  second  part, 

heirs  or  assigns,  will  erect  or  permit  on  any  part  of  the  herein- 
described  premises  any  building  except  a  detached  dwelling 
house,  and  no  such  dwelling  house  shall  be  built  for  use  and 
occupancy  of  more  than  two  families,  except  as  hereinafter  pro- 
vided, and  shall  cost  not  less  than Dollars,  if  built  for 

use  and  occupancy  of  one  family  only;  or  if  built  as  a  double 
house,  for  use  and  occupancy  of  two  families,  or  as  a  double 
tenement,  it  shall  cost  not  less  than Dollars."  The  prac- 
tice of  the  grantor,  when  it  intended  to  restrict  in  the  respect 
which  I  have  mentioned  any  particular  land  sold,  was  to  strike 
out  the  words  "  two  families  ^^  in  the  sentence  "and  no  such 
dwelling  house  shall  be  built,"  etc.,  and  to  substitute  therefor 
*he  Words  "  one  family."  This  was  not  done  in  the  said  deed 
^luiexed  to  the  agreement  in  this  case.  Lines  were  drawn 
through  the  sentence  beginning  "or  if  built  as  a  double  house," 
"^elusive  of  the  words  "  it  shall  cost  not  less  than Dol- 
lars." Thus  the  deed  referred  to  and  made  part  of  the  con- 
tJ^t  as  the  contemplated  instrument  of  conveyance  permitted 
^  plaintiff  to  build  a  two-family  house  and  without  restric- 
tion as  to  the  minimum  cost.     Doubtless  the  defendant,  in 
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accord  with  its  general  scheme,  intended  to  provide  for  the 
restriction  in  this  sale,  and  doubtless  its  neglect  to  do  so  w^as 
due  to  the  inadvertence  or  carelessness  of  its  servants.  But 
although  the  written  memorandum  or  agreement  preliminary 
to  the  contract  thereafter  executed  provided  that  the  sale  was 
*^upon  the  regular  terms  and  conditions  established  by  said 
fibm  for  said  property,"  it  also  provided,  ^'  and  is  to  be  covered 
by  their  regular  form  of  agreement,  which  is  to  be  executed  by 
both  parties  as  soon  as  prepared."  This  '^  agreement,^'  after- 
wards executed,  was  the  contract  which  contained  the  proposed 
deed,  and  which  is  relied  upon  by  the  plaintiff. 

I  think  that  this  '*  agreement "  must  be  regarded  as  the  final 
writing  which  expressed  the  mutual  obligations  of  the  parties. 
The  Special  Term  has  found  that  this  agreement  did  not 
embody  the  restriction  and  that  the  plaintiff  knew  of  this  circum- 
stance when  he  executed  it.  Moreover,  the  plaintiff  testifies, 
without  objection,  that  he  did  not  ask  any  question  and  that 
nothing  was  ever  said  to  him  at  any  time  upon  the  subject  of 
any  restriction.  There  is  no  proof  of  any  overreaching  on  his 
part  or  of  any  attempt  thereat  or  of  his  knowledge,  actual  or 
imputable,  that  there  was  such  a  restriction  to  be  put  upon  this 
land.  The  full  probative  force  of  the  defendant's  testimony  is 
that  there  was  a  mistake  on  its  part  in  that  it  should  have  pro- 
vided for  this  restriction  on  account  of  the  relative  location  of 
this  land.  The  court  can  only  act  in  reformation  upon  "  the 
most  substantial  and  convincmg"  proof  {Christopher  Street 
R,  R.  Co.  V.  Twenty-third  Street  R.  Co.,  149  N.  Y.  51)  that 
it  was  the  intention  of  both  parties  to  make  the  agreement 
as  reformation  would  have  it,  and  that  this  intention  was 
frustrated  by  fraud,  accident  or  mutual  mistake.  It  is  not 
enough,  therefore,  to  show  the  intention  of  one  party.  The 
court  will  not  reform  if  the  negligence  of  the  party  asking 
relief  was  the  cause  of  the  mistake.  (Jackson  v.  Andrews,  59 
N.  Y.  244;  Avery  y.  Equitable  Life  Assurance  Society,  117  id. 
461;  Braman  v.  Bingham,  20  id.  4S3.)  If  the  mistake  was  due 
to  the  error  of  the  defendant's  servants,  draftsmen  or  scriven- 
ers, the  defendant  cannot  invoke  the  rule  of  Bom  v.  Schren- 
keisen  (110  N.  Y.  55),  and  like  cases,  for  the  reason  that  such 
rule  but  obtains  after  it  has  been  established  that  there  was  no 
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mistake  in  the  agreement  itself.     The  prayer  for  reformation 
was  properly  denied. 

But  the  learned  court  foimd  damages  determined  by  the 
legal  interest  upon  $3,500,  the  reasonable  value  of  the  prem- 
ises for  a  period  subsequent  to  the  time  when  the  defendant 
should  have  performed.  As  there  is  no  admission  in  the  plead- 
ings and  no  evidence  in  the  record  which  justifies  the  finding 
of  such  value,  this  feature  of  the  judgment  cannot  be 
approved. 

The  judgment,  therefore,  must  be  modified  by  striking 
out  the  provision  for  damages,  and  as  so  modified  affirmed, 
without  costs. 

HiRscHBERG,  Thomas,  CARRaud  WooDWARD,  JJ.,  concurrod. 

Judgment  modified  by  striking  out  the  provision  for  dam- 
ages, and  as  so  modified  affirmed,  without  costs. 


Mary  J.  Mayne,  Respondent,  v.  Nassau  Electric  RAnjiOAD 

Company  and  Brooklyx   Heights   Railroad   Company, 

Appellants. 

Second  Department,  May  24,  1912. 

^^^^'oad  ~  damages  to  abutting  owner  having  fee  in  street  —  opera- 
tion of  surface  railway — when  objections  to  evidence   in  equity 

eifective. 

In  a  suit  by  an  abutting  owner  to  enjoin  a  surface  railway  from  operating 
in  front  of  her  premises,  except  upon  the  payment  of  damages,  it 
appeared  that  the  plaintiff  acquired  title  to  the  fee  in  the  street  and  in 
the  adjoining  premises  by  separate  conveyances. 

Beld,  that,  although  the  damages  to  the  fee  of  the  street  may  be  nominal 
to  the  separate  owner  thereof,  it  does  not  follow  that  when  he  has  also 
paired  the  adjoining  premises  he  cannot  recover  substantial  damages. 

A  ruling  upon  evidence  in  a  suit  in  equity  to  be  effective  must  substan- 
tially affect  the  judgment. 

Appeal  by  the  defendants,  the  Nassau  Electric  Railroad 
Company  and  another,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  20th  day  of  April,  1911,  upon  the 
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decision  of  the  court  rendered  after  a  trial  at  the  Kings  County 

Special  Term. 

Edward  W.  Hatch  [Charles  L.  Woody  and  George  Z>. 
Yeomans  with  him  on  the  brief],  for  the  appellants. 

Charles  H.  Strong  [Edwin  A.  Watson  with  him  on  the 
brief],  for  the  respondent. 

Per  Curiam: 

We  think  that  this  case  was  well  decided  at  Special  Term, 
and  that  in  view  of  the  opinion  of  Putnam,  J.,  who  presided, 
any  extended  discussion  is  unnecessary.  It  may  be  quite 
true  that  the  plaintiff  as  a  mere  abutter  had  no  cause  of  action 
when  the  railroad  was  laid  down  and  when  its  working  began, 
and  we  may  concede  safely  that  the  value  of  the  fee  of  the 
street  in  front  of  that  abutter's  premises  might  have  been  nom- 
inal to  the  separate  owner  thereof,  and  yet  it  would  not  follow 
that  when  the  abutter  had  acquired  that  fee  and  thereupon 
presented  himself  to  a  court  of  equity  as  an  abutter  who 
owned  that  fee,  he  could  not  recover  substantial  damages, 
for  the  court  was  not  bound  to  consider  that  the  value  of  the 
said  fee  to  the  former  separate  owner  determined  the  value 
thereof  to  the  abutter.  Cullen,  Ch.  J.,  in  Bosch  v.  Nassau 
Electric  Railroad  Co.  (198  N.  Y.  389),  says:  "In  that  discus- 
sion we  did  say  that  the  owner  of  the  fee  was  entitled  to  no 
more  than  nominal  damages.  But  the  ownership  of  a  fee  of  a 
street  disconnected  with  adjoining  land  and  subject  to  the  ease- 
ments of  abutting  owners  is  a  very  different  thing  from  the  fee 
of  a  street  in  connection  with  other  property  which  abuts  on  the 
street.  It  is  just  this  distinction  which  is  pointed  out  by  Judge 
Gray  in  City  of  Buffalo  v.  Pratt  (131  N.  Y.  293),  where  he 
said:  '  It  is  unquestionable,  however,  that  the  ownership  of  the 
fee  of  the  land  in  a  sti'eet  has  a  substantial  value  to  the  abut- 
ting property  holder,  in  the  degree  of  control  it  gives  to  him 
over  the  uses  to  which  the  street  may  be  put.  It  vests  him 
with  the  right  to  defend  against  and  to  enjoin  a  use  of,  or  an 
encroachment  upon  the  sti-eet,  imder  legislative  or  municipal 
authority,  for  purposes  inconsistent  with  those  uses  to  which 
streets  should  be,  or  have  been  ordinarily  subjected,  unless 
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just  oompensation  is  provided  to  be  made.'  (p.  299.)"  And 
the  queBtion  was  as  to  the  position  of  the  owner  at  the  time  he 
came  into  the  equity  court.  {Koehler  v.  N.  Y.  EL  R.  R.  Co., 
159  N.  Y.  218.  See,  too,  Stevens  v.  N.  Y.  El  R.  R.  Co.,  130 
N.  Y.  95;  Chattier  v.  N.  Y.  EL  R.  R.  Co.,  M  App.  Div.  305.) 
None  of  the  rulings  upon  the  evidence  is  fatal,  for  the  old 
chancerj  rule  applies  in  this  case,  that  a  ruling  to  be  effective 
must  suhstantially  affect  the  judgment.  {De  SL  Laurent  v. 
Slater,  23  App.  Div.  70;  Taumsend  v.  Bell,  167  N.  Y.  462,  470; 
Tmng  v.  Valentine,  177  id.  347,  358.) 
The  judgment  is  afl&rmed,  with  costs. 

Jenks,  p.  J.,  Burr,  Thomas,  Carr  and  Woodward,  JJ., 
concurred. 

Judgment  afSrmed,  with  costs. 


SuNA  Harris  Junkins,  Respondent,  v.  Sydney  E.  Junkins, 

Appellant. 

Second  Department,  May  29,  1912. 

Husband  and  wife  —  aeparation  —  sufficiency  of  evidence  —  hearsay. 

Action  by  a  wife  against  her  husband  for  separation.  Evidence  examined, 
and  Tteld^  that  the  judgment  for  the  plaint iif  should  be  affirmed. 

Evidence  that  defendant  described  the  plaintiff  to  friends  and  neighbors 
as  mentally  incompetent  is  hearsay  and  should  not  have  been  admit- 
ted, but  the  error  is  not  ground  for  reversal  when  the  decree  is  justified 
by  other  evidence. 

WooBWARD,  J.,  dissented. 

Appeal,  by  the  defendant,  Sydney  E.  Junkins,  from  a  final 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the 
29th  day  of  June,  1911,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Westchester  Special  Term,  dismissing  the 
complaint,  with  notice  of  an  intention  to  bring  up  for  review 
so  much  of  an  interlocutory  order  of  said  court,  entered  in 
said  clerk's  office  on  the  25th  day  of  March,  1911,  as  awards 
temporary  alimony  to  the  plaintiff. 
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Arthur  J.  Baldwin  [William  L.  Marshall  with  him  on  the 
brief],  for  the  appellant. 

William  H,  Hamilton  [Norman  C.  Conklin  with  him  on  the 
brief),  for  the  respondent. 

Per  Curiam: 

This  is  an  appeal  from  a  final  judgment  in  an  action  for  a 
separation,  brought  by  the  plaintiff  wife  against  the  defendant 
husband.  The  case  was  tried  in  Westchester  cx)unty,  and 
decided  in  favor  of  the  plaintiff. 

The  record  before  us  is  quite  volimainous,  as  are  likewise 
the  briefs.  The  case  was  argued  by  the  respective  counsel  at 
great  length  and  with  great  earnestness.  A  reading  of  the 
long  record  discloses  the  fact  that  there  is  involved  in  this 
appeal  practically  only  a  question  of  fact.  The  parties  are 
well  on  in  middle  age,  and  had  been  married  to  each  other  for 
about  ten  years  before  the  begmning  of  this  action.  Each  of 
them  had  been  previously  married  to  other  spouses,  and 
divorced.  The  plaintiff  had  secured  in  another  State  a  divorce 
from  her  first  husband  for  his  habitual  drunkenness.  The 
defendant  had  been  divorced  from  his  first  wife  for  infidelity. 
The  plaintiff  had  no  children  by  her  former  marriage^  and  none 
by  her  marriage  with  this  defendant.  The  defendant  had  two 
children  by  his  former  marriage,  and  none  by  this  plaintiff. 
The  plaintiff  started  life  humbly  as  a  manicurist,  which  work 
she  was  doing  when  the  defendant  met  her  and  married  her. 
The  defendant  was  then  in  the  employment  of  one  of  the  great 
electrical  concerns  in  a  minor  capacity.  The  two  together 
started  their  new  matrimonial  alliance  imder  fairly  favorable 
circumstances.  The  first  year  was  a  happy  one,  apparently. 
Then,  according  to  the  plaintiff's  story,  the  defendant  began  to 
show  a  spirit  of  faultfinding  and  harsh  criticism,  accompanied 
by  profanity  and  violent  language  to  the  plaintiff.  The  plain- 
tiff's story  attempts  to  make  out  a  case  of  progressive  misbe- 
havior on  the  part  of  the  defendant  to  the  plaintiff,  shown  in 
acts  of  physical  violence,  recurring  fits  of  bad  temper,  and 
abusive  language.  No  one  can  read  the  case  without  reaching 
the  conviction  that  the  plaintiff  and  the  defendant  did  not  give 
and  take  as  much  as  their  marital  relations  should  require. 
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She  was  a  ner\''ous,  highstrung  woman,  who  had  become  deaf 
in  one  ear  as  a  result  of  some  physical  disorder,  which  was 
attributed  by  her  to  a  violent  attack  made  upon  her  by  the 
defendant.  Towards  the  end  of  the  marital  union,  she  had 
reached  that  period  of  hfe  in  which  women  are  generally  sub- 
ject to  great  sensitiveness,  and,  in  many  cases,  to  severe  nervous 
disarrangement.  During  their  married  life  the  defendant  had 
grown  quite  prosperous.  He  had  progressed  from  his  minor 
grade  of  employment  to  a  place  practically  at  the  head  of  one  of 
the  greatest  electrical  corporations  in  this  country.  His  income 
had  increased  very  largely  and  their  habits  of  life  had  changed 
accordingly.  One  of  his  children  by  the  former  marriage,  a 
son,  was  about  to  graduate  from  college,  while  the  other  child, 
a  daughter,  was  attending  and  about  to  graduate  from  another 
college.  Naturally  enough,  he  had  the  desire  to  bring  his 
daughter  under  his  own  home  influence,  and  likewise  to  give 
a  more  substantial  recognition  to  his  son,  both  of  whom  he  had 
previously  supported  and  educated.  The  plaintiff,  however, 
had  no  desire  to  have  these  children  of  the  form«r  marriage 
come  into  her  household  life.  From  this  state  of  mind  on  the 
part  of  both  parties  to  this  action  arose  the  real  motive  and 
the  desire  of  the  plaintiff  for  a  separation  from  the  defendant. 
Nothing  will  be  gained  by  particularizing  the  violent  acts 
of  the  defendant  towards  the  plaintiff,  as  found  by  the  trial 
court.  The  testimony  advanced  by  both  parties  to  the  action 
was  necessarily  confined  very  largely  to  their  own  statements, 
together  with  incidental  corroboration  thei-eof  by  the  testi- 
mony of  servants  in  the  household.  The  trial  court  gave 
credence  to  the  plaintiff's  story.  He  had  the  advantage  of 
having  the  witnesses  before  him,  and  of  weighing  their  testi- 
mony by  their  manner  of  giving  it,  and  by  all  the  other  general 
inddents  which  go  to  stamp  a  story  as  true  or  false  in  the  mind 
of  him  who  hears  it.  This  privilege  we  have  not,  and  a  care- 
ftd  reading  of  the  various  stories  as  they  appear  in  the  printed 
record  does  not  disclose  that  the  finding  of  the  trial  court  was 
against  the  weight  of  evidence.  We  cannot  say  that  the 
trial  court  erred  in  deciding  as  to  whom  credibility  should  be 
given,  nor  do  we  find  in  the  record  such  inherent  inconsisten- 
cies on  the  part  of  the  witnesses  whcm  the  cou^t  did  believe  as 
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to  justify  US  in  arriving  at  a  different  conclusion  as  to  who 
should  be  believed.  The  appellant,  however,  complains  of  the 
admission  of  incompetent  testimony  on  behalf  of  the  plaintiff, 
offered  to  prove  cruel  treatment  of  the  plaintiff  by  the  defend- 
ant, in  that  he  described  her  to  friends  and  neighbors  as  being 
mentally  incompetent.  The  trial  court  had  found  this  fact 
accordiQg  to  the  evidence  complained  of.  This  testimony,  as 
appears  at  folios  1522  to  1524  of  the  record  on  appeal,  was 
clearly  incompetent,  because  it  was  nothing  more  than  hearsay. 
It  is  unintelligible  to  us  why  counsel  of  experience  should  per- 
sist in  asking  such  questions  after  a  proper  objection,  nor  is  it 
any  more  intelligible  why  the  learned  trial  court  permitted 
this  course  of  action.  At  the  same  time,  if  we  should  elimi- 
nate this  evidence  entirely  from  the  record,  and  likewise 
eliminate  the  finding  of  fact  made  by  the  trial  court,  which 
may  be  said  to  rest  entirely  or  partly  upon  this  evidence,  then 
we  should  not  for  that  reason  alone  reverse  this  judgment, 
because  neither  this  evidence  nor  the  findings  based  upon  it,  in 
whole  or  in  part,  were  essential  to  the  cause  of  action  pleaded 
by  the  plaintiff  and  found  by  the  court  upon  her  testimony. 
In  other  words,  the  findings  of  the  trial  court,  as  to  repeated 
acts  of  physical  violence  and  abusive  language,  were  suflScient 
themselves  to  sustain  this  judgment. 

This  appeal  brings  up  likewise  the  interlocutory  order  grant- 
ing alimony  and  a  counsel  fee  jDonding  the  trial  of  the  action. 
On  this  record  we  are  of  opinion  that  both  the  interlocutory 
order  and  the  final  judgment  should  be  affirmed,  with  costs. 

Jenks,  p.  J.,  Burr,  Thomas  and  Carr,  JJ.,  concurred; 
Woodward,  J.,  dissented,  upon  the  ground  that  the  decision 
is  against  the  clear  weight  of  the  evidence. 

Interlocutory  order  and  final  judgment  affirmed,  with  costs. 
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PhHiTP  Van  Alstine,  Eespondent,  v.  Gertrude  Burt, 

Appellant. 

Second  Department,  May  24,  1912. 

Venue  —  cliaag^  of  place  of  trial — convenience  of  witneMes — transitory 

action. 

Where  an  attorney,  residing  in  Rockland  comity,  bringt9  an  action  in  said 
coanty  for  professional  services  against  a  defendant  residing  in  Nassau 
county,  and  it  appears  that  the  action  arose  in  Nassau  county,  that  the 
defendant's  witnesses  reside  in  said  county  except  one  who  resides  in 
Kings  county,  while  the  plaintiff  has  no  witnesses  residing  in  Rockland 
comity  except  such  as  he  may  call  as  experts  upon  the  value  of  his 
Bervices,  and  it  also  appears  that  it  will  be  necessary  upon  the  trial  to 
use  the  records  in  the  office  of  the  county  clerk  and  surrogate  of  Nassau 
county,  the  defendant's  motion  to  change  the  place  of  trial  to  Nassau 
county  for  the  convenience  of  witnesses  should  be  gn^unted. 

Other  things  being  equal  a  transitory  action  will  be  tried  in  the  county 
where  the  cause  of  action  arose. 

HiRscHBBRa,  J.,  dissented. 

Appeal  by  the  defendant,  Gertrude  Burt,  from  an  order  of 
the  Supreme  Court,  made  at  the  Eockland  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  comity  of  Rockland  on 
the  Ist  day  of  April,  1912,  denying  the  defendant's  motion  to 
change  the  place  of  trial  from  the  coimty  of  Rockland  to  the 
county  of  Nassau. 

Franklin  Taylor,  for  the  appellant. 

George  A.  Wyre,  for  the  respondent. 

Burr,  J. : 

Plaintiff  is  a  resident  of  Rockland  cotmty  and  defendant  a 
resident  of  Nassau  cotmty.  Prior  to  September  26, 19 10,  defend- 
ant had  been  sued  by  one  Drisooll  for  alienation  of  her  husband's 
affections,  which  suit  was  then  pending  in  the  Supreme  Court, 
the  place  of  trial  being  in  Nassau  county.  At  that  time  she 
was  also  engaged  by  proper  proceedings  in  the  Surrogate's  Court 
in  Nassau  county  in  settling  her  accounts  as  administratrix  of 
her  husband's  estate.  Defendant  retained  Oscar  E.  Langer 
and  plaintiff  jointly  to  represent  her  in  said  action  and  proceed- 
App.  Div.— Vol.  CU.        6 
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ings.  This  action  is  brought  to  recover  for  professional  services 
claimed  to  have  been  rendered  by  plaintiff  to  defendant  between 
September  26,  1910,  and  the  21st  day  of  April,  1911.  Defend- 
ant moved  to  change  the  place  of  trial  from  Bockland  comity 
to  Nassau  coimty  for  the  convenience  of  witnesses.  From  an 
order  denying  such  motion  this  appeal  is  taken. 

Defendant  sets  up  as  a  defense  the  joint  retainer  of  plaintiff 
with  Langer  and  a  defect  of  parties  plaintiff,  an  agreement 
with  Langer  as  to  the  price  to  be  paid  for  the  services,  an  agree- 
ment between  Langer  and  plaintiff  for  a  division  of  the  fee; 
that  the  services  prior  to  March  4, 1911,  were  rendered  by  plain- 
tiff and  Langer  jointly,  payment  in  full,  and  that  the  services 
were  not  of  the  value  claimed  by  plaintiff.  To  sustain  these 
defenses  it  appears  that  defendant  must  call  two  witnesses  as 
to  the  subject-matter  of  the  contract,  the  price  agreed  upon, 
and  payment.  In  addition  she  must  call  three  witnesses  who 
will  testify  as  to  the  character  of  the  services  rendered,  and 
these  three  witnesses,  together  with  a  fourth  witness  named, 
will  testify  as  to  the  value  of  the  services  rendered.  All  of 
these  witnesses  except  the  latter  reside  in  Nassau  county,  while 
the  latter  witness  resides  in  Kings  county.  In  addition,  it  will 
be  necessary  upon  the  trial  of  the  action  to  make  use  of  the 
records  in  the  office  of  the  county  clerk  and  surrogate  of  Nas- 
sau county.  Plaintiff  concedes  that  he  has  no  witnesses  resid- 
ing in  Bockland  county  except  such  witnesses  as  he  may  call  as 
experts  upon  the  value  of  services.  Under  the  circumstances 
here  disclosed  the  application  to  change  the  place  of  trial  should 
have  been  granted. 

While  it  is  true  that  the  place  of  trial  will  not  be  changed 
simply  for  the  convenience  of  expert  witnesses  {Adriancey 
Piatt  &  Co.  V.  Cooriy  15  App.  Div.  92;  Bushnell  v.  Durant,  83 
Him,  32),  all  of  the  witnesses  for  defendant  with  one  exception 
are  not  called  solely  as  experts,  but  to  testify  to  essential  and 
material  facts.  Beyond  that,  if  the  action  is  tried  in  Bockland 
county,  the  difficulty  of  referring  to  the  records  in  Nassau 
county  will  be  greatly  increased.  The  action  is  transitory  in 
character,  and,  other  things  beiag  equal,  a  transitory  action 
will  be  tried  in  the  county  where  the  cause  of  action  aroee, 
which  in  this  case  is  Nassau  county.    {Harrison  v.  Holahan^ 
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122  App.  Div.  T40;  Spanedda  v.  Murphy,  144  id.  58;  Neiman 
V.  Gardner,  145  id.  197.)  In  this  case  the  "  other  things  "  are 
not  equal,  but  greatly  preponderate  in  favor  of  the  claim  that 
the  trial  should  be  had  in  Nassau  county  for  the  reasons  above 


The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  motion  granted,  yrtth  ten  dollars  costs. 

Jenks,  p.  J.,  Thomas  and  Carr,  JJ.,  concurred;  HmscH- 
BERG,  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  The  Crrv  op  New  York, 
Respondent,  Relative  to  Acquiring  Title,  etc.,  for  the  Pur- 
pose of  Opening  and  Extending  Avenue  ^ '  C  "  from  Gravesend 
Avenue  to  Coney  Island,  in  the  Borough  of  Brooklyn,  City 
of  New  York. 

Mabel  H.  Looby,  Appellant. 

Second  Department,  May  9,  1912. 

New  York  city  —  cliange  of  grade  of  street  —  facts  considered  by  com- 
mittioners  in  making  award  —  damages  to  adjoining  property  — 
impainnent  of  access. 

In  Bome  cases  an  award  less  than  the  amonnt  of  damages  testified  to  by 
any  of  the  experts  called  either  by  the  property  owner  or  the  city  of  New 
York,  made  by  commissioners  appointed  pursuant  to  Laws  of  1901, 
chapter  406,  section  980,  as  amended  by  Laws  of  1906,  chapter  658,  section 
8,  and  Laws  of  1909,  chapter  894,  section  8,  may  be  sustained  where  it  satis- 
factorily appears  that  the  commissioners  acted  in  reliance  upon  their  own 
yiew  of  the  premises,  made  at  or  about  the  time  when  the  award  was 
made,  and  the  result  does  not  seem  inequitable.  But  when  improper  rules 
have  been  adopted  in  arriving  at  the  amount  of  damages,  such  variance 
will  afford  strong  ground  for  presuming  that  such  adoption  has  affected 
the  result. 

The  statute  does  not  by  express  words  limit  its  provisions  to  buildings 
abutting  upon  the  street  to  be  graded,  and  it  is  not  necessary  that 
aetnal  physical  injury  should  result. 
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Hence,  the  award  of  commissioners  should  not  be  affirmed  where  they  have 
failed  to  consider  the  effect  of  a  change  of  grade  upon  buildings  adjoin- 
ing those  abutting  upon  the  street. 

The  fact  that  there  is  one  way  of  access  to  adjoining  buildings  does  not 
prevent  compensation  for  the  impairment  of  another  way,  provided  it 
results  in  injury. 

Commissioners  are  required  to  estimate  the  damage  as  it  exists  at  the 
time  of  making  their  report,  unaffected  by  contingencies  which  may 
never  arise. 

HiRSCHBERa,  J.,  dissented  in  part. 

Appeal  by  Mabel  H.  Looby  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  18th  day 
of  April,  1910. 

Herbert  O.  Andrews  [Hugo  Hirsh  with  him  on  the  brief], 
for  the  appellant. 

Edward  Riegelmann  [Archibald  R.  Watson  with  him  on  the 
brief],  for  the  respondent. 

Burr,  J. : 

This  is  an  appeal  from  an  order  confirming  the  report  of  the 
commissioners  of  estimate  and  assessment  in  the  above-entitled 
proceeding,  so  far  as  it  affects  a  lot  shown  on  the  damage  map 
and  known  as  parcel  63 -a,  and  also  shown  on  the  assessment 
map  for  benefit  as  lot  183.  This  plot  of  ground  is  situated  on 
the  northwest  comer  of  Coney  Island  avenue  and  Avenue  C. 
It  has  a  frontage  of  approximately  100  feet  on  Coney  Island 
avenue  and  of  78  feet  on  Avenue  C.  Upon  the  front  of  the 
plot  and  facing  Coney  Island  avenue  there  are  six  buildings. 
Upon  the  comer  is  a  three-story  frame  building,  with  a  store 
on  the  groimd  floor  and  flats  above.  The  adjoining  buildings, 
five  in  nimriber,  are  stores  one  story  in  height,  used  for  carry- 
ing on  various  trades  and  callings.  Upon  the  rear  of  the  plot 
is  a  frame  stable  and  wagon  shed.  Between  this  and  the 
buildings  fronting  on  Coney  Island  avenue  is  an  open  space  or 
courtyard  used  as  an  entranceway  to  the  bam  and  shed,  and 
also  as  a  means  of  access  from  Avenue  C  to  the  rear  of  the 
one-story  stores.  All  of  the  tenants  of  these  stores  have  made 
use  of  this  entrance  or  courtyard  for  their  business,  with  one 
exception.    In  connection  with  the  opening  of  Avenue  C,  & 
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change  of  grade  was  made,  and  commissioners  were  appointed 
to  determine  the  loss  and  damage  resulting  from  the  intended 
regulation  of  such  street.  (Laws  of  1901,  chap.  466,  §  980,  as 
amd.  by  Laws  of  1906,  chap.  658,  §  8,  and  Laws  of  1909,  chap. 
394,  §  3.)  The  award  made  in  this  case  is  less  than  the  amoimt 
of  damage  testified  to  by  any  of  the  experts  called  either  by 
the  property  owner  or  the  city.  It  may  be  that  in  some  cases 
such  an  award  will  be  sustained  where  it  satisfactorily  appears 
that  the  commissioners  acted  in  reliance  upon  their  own  view 
of  the  premises,  made  at  or  about  the  time  when  the  award 
was  made,  and  the  result  does  not  seem  inequitable.  {Matter 
of  City  of  New  York  [Titus  Street^  139  App.  Div.  238.)  But 
when  improper  rules  have  been  adopted  in  arriving  at  the 
amount  of  damages,  such  variance  will  afford  strong  ground 
for  presuming  that  such  adoption  has  affected  the  result.  In 
this  case  the  conamissioners  appUed  an  improper  rule.  The 
statute  above  referred  to  provides  that  "If  the  said  commis- 
sioners of  estimate  shall  judge  that  any  intended  regulation 
will  injure  any  building  or  buildings  not  required  to  be  taken 
for  the  purpose  of  opening,  extending,  enlarging,  straighten- 
ing, altering,  or  improving  such  street  or  pai't  of  a  street,  they 
shall  proceed  to  make,  together  with  the  other  estimate  and 
assessments  required  by  law  to  be  made  by  them,  a  just  and 
equitable  estimate  and  assessment  of  the  loss  and  damage 
which  will  accrue,  by  and  in  consequence  of  such  intended 
regulation,  to  the  respective  owners,  lessees,  parties  and  persons, 
respectively,  entitled  imto  or  intei-ested  in  the  said  building  or 
buildings  so  to  be  injured  by  the  said  intended  regulation;  and 
the  sums  or  estimates  of  compensation  and  recompense  for 
such  loss  and  damage  shall  be  included  by  the  said  commission- 
ers in  their  report  and  included  in  whole  or  in  part  in  the 
assessment  for  benefit,  provided  the  board  of  estimate  and 
apportionment  so  specifically  directs."  The  commissioners 
announced  that  in  arriving  at  their  conclusion  as  to  the  dam- 
ages sustained  by  the  appellant  by  reason  of  the  intended 
regulation  of  Avenue  C,  they  would  consider  only  the  effect 
thereof  upon  the  three-story  building  upon  the  comer,  and 
the  bam  in  the  rear  thereof,  and  would  exclude  from  such 
consideration  any  effect  upon  the  five  one-story  stores  adjoiu- 
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ing.  In  this  they  erred.  The  statute  does  not  by  express 
words  limit  its  provisions  to  buildings  abutting  upon  the  street 
to  be  regulated.  In  order  that  property  should  be  benefited  by 
the  opening  of  a  street,  it  is  not  necessary  that  it  should  be 
within  the  actual  limits  of  the  improvement  made.  {Steven- 
son V.  Mayor,  etc.,  1  Hun,  51.)  The  same  rule  should  apply  in 
estimating  damage.  Neither  is  it  necessary  that  actual  physi- 
cal injury  should  result  to  buildings  from  the  intended  regula- 
tion. The  statute  contemplates,  ^'  among  other  things,  that 
easements,  such  as  of  Ught,  air  or  access,  may  be  impaired  or 
destroyed  in  such  a  way  as  to  render  the  buildings  less  valuable 
than  they  otherwise  would  be."  {Matter  of  Mayor  [Trinity 
Ave.],  81  App.  Div.  218.)  The  fact  that  these  one-story  build- 
ings have  a  means  of  access  to  the  front  thereof  over  Coney 
Island  avenue,  as  well  as  access  through  Avenue  C  to  the  rear, 
will  not  prevent  compensation  for  the  impairment  of  the  lat- 
ter, provided  it  results  in  injury.  In  the  Trinity  Avenue  case 
there  was  access  to  the  buildings  for  which  damage  was  claimed 
over  Westchester  avenue  as  well  as  Trinity  avenue,  yet  dam- 
ages were  allowed  for  impairment  of  the  latter.  As  a  reason 
for  the  ruling  made,  the  commissioners  stated  that  the  prop- 
erty owner  might  sell  the  comer  property,  thereby  cutting  off 
all  means  of  access  over  Avenue  0  to  the  rear  of  the  remaining 
buildings.  The  answer  to  this  is  that  she  has  not  done  so,  and 
the  commissioners  are  required  to  estimate  the  damage  as  it 
exists  at  the  time  of  making  their  report,  unaffected  by  a  con- 
tingency which  may  never  arise. 

So  much  of  the  order  as  is  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  proceedings 
remitted  to  the  commissioners  to  proceed  in  accordance  with 
this  opinion. 

HmscHBERG,  Thomas,  Carr  and  Woodward,  JJ.,  con- 
curred; HmscHBERG,  J.,  however,  being  of  the  opinion  that 
the  proceedings  should  be  sent  to  new  commissioners. 

Order  in  so  far  as  appealed  from  reversed,  with  ten  dollars 
costs  and  disbursements,  and  proceedings  remitted  to  the  com- 
missioners to  proceed  in  accordance  with  opinion. 
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Mechanics'  Bank,  Brooklyn,  Appellant,  v.  The  City  of  New 
York,  Bespondent. 

Second  Department,  May  29,  1912. 

Contract  —  xnunicipal  contract  ^  grading   street  —  measurement   of 

embankment. 

A  contract  with  the  city  of  New  York  for  the  regulating  and  grading  of  a 
certain  street  provided  that  the  contractor  should  be  paid  ^^For  all 
embankment,  in  excess  of  excavation  per  cubic  yard,  the  sum  of  Ninety 
cents  (fO.90),'^  and  that  '^no  allowance  will  be  made  the  Contractor  for 
any  shrinkage,  sinking  or  settlement.^ 

The  assignee  of  the  contractor,  claiming  that  in  constructing  an  embank- 
ment across  a  marsh,  the  contractor  used  85,494>^  cubic  yards  of  mate- 
rial ''in  excess  of  excavation,  ^^  and  the  engineer  having  refused  to  allow 
the  claim,  brought  an  action  against  the  city  to  recover  therefor  at  the 
rate  of  ninety  cents  per  cubic  yard. 

The  question  arose  as  to  the  interpretation  of  the  provisions  of  the  con- 
tract and  specifications  governing  the  method  of  measurement  of  the 
material  used  to  form  the  embankment  The  plaintiff  claimed  that  the 
measurement  for  purposes  of  payment  should  be  from  the  bottom  of 
the  embankment,  whore  it  found  a  firm  base,  to  its  top,  where  it  reached 
the  general  grade  of  the  street,  while  the  city  engineer  certified  only  to 
a  measurement  of  the  embankment  from  the  former  surface  of  the 
marsh  to  the  grade  of  the  street  as  completed.  Provisions  of  the  contract 
and  specifications  examined,  and 

Eeld^  that  the  construction  placed  upon  them  by  the  engineer  was  cor- 
rect and  that  the  plaintiff  could  not  recover  for  filling  which  sank  below 
the  marsh  level 

Appeal  by  the  plaintiflf,  the  Mechanics'  Bank,  Brooklyn, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  oflBce  of  the  clerk  of  the  county  of  Queens 
on  the  23d  day  of  June,  1911,  upon  the  dismissal  of  the  com- 
plaint by  direction  of  the  court  at  the  close  of  plaintiff's  case 
on  a  trial  at  the  Queens  County  Trial  Term. 

JavMs  M,  Gray  [Joseph  E,  Owens  with  him  on  the  brief], 
for  the  appellant. 

Clarence  L.  Barber  [Terence  Farley  and  Archibald  B.  Wat- 
son with  him  on  the  brief],  for  the  respondent 
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Carr,  J.: 

On  August  17,  1906,  John  J.  Young  entered  into  a  contract 
with  the  city  of  New  York  for  the  regulating  and  grading  of 
Washington  avenue  in  the  borough  of  Queens.  This  con- 
tract was  awarded  to  Young  on  proposals  after  competitive 
bidding  upon  printed  specifications  which  were  made  expressly 
a  part  thereof.  The  expense  of  the  public  improvement  in 
question  was  to  be  met  by  assessment  on  the  property  bene- 
fited thereby.  The  street  in  question  was  to  be  graded  between 
Vernon  avenue  and  Academy  street.  Over  a  portion  of  the  route 
there  was  considerable  excavation  to  be  done  to  bring  the  street 
to  the  prescribed  grade.  For  a  considerable  distance  the  street, 
some  sixty  feet  wide,  passed  over  low-lying  marshy  lands,  parts  of 
which  were  covered  with  water  at  high  tide.  The  surface  of  the 
street  as  graded  was  considerably  above  the  level  of  the  marsh 
over  which  it  was  to  be  carried  by  a  causeway  or  embankment 
of  earth.  The  contract  was  a  imit  contract,  that  is,  the  work 
was  divided  into  respective  imits  for  which  respective  prices 
were  fixed  in  accordance  with  the  quantities  embraced  in  each 
unit.  The  proposals  for  bids  stated  these  imits  approximately 
only,  and  provided  for  approximately  "80,000  cubic  yards  of 
Earth  Filling  (furnished) . "  The  contract  as  awarded  to  Young 
contained  a  clause  that  he  should  be  paid  "For  aU  embank- 
ment, in  excess  of  excavation  per  cubic  yard,  the  sum  of  Ninety 
cents  ($0.90)."  The  contract  in  question  was  made  on  a 
printed  form,  ordinarily  employed  in  the  borough  of  Queens 
for  street  improvements.  In  this  form,  as  printed  originally, 
the  clause  appears  as  follows:  "For  earth  fiUing  furnished, 
per  cubic  yard."  Before  the  execution  of  the  contract  this 
clause  was  altered  by  drawing  a  pen  through  the  words  "  earth 
filling  furnished  "  and  inserting  in  place  thereof  the  words  "  all 
embankment,  in  excess  of  Excavation."  During  the  progress 
of  the  work  Yoimg  assigned  his  interest  imder  the  contract  to 
the  plaintiflf .  The  plaintiff  claimed  that  in  constructing  the 
causeway  or  embankment  across  the  marsh  the  contractor  used 
99,9883^  cubic  yards  of  material,  a  very  large  part  of  which 
was  ashes  of  hard  coal,  and  that  of  this  total  there  were  85, 494  J^ 
cubic  yards  "in  excess  of  excavation,"  for  which  it  shoiild  be 
paid  at  the  rate  of  ninety  cents  a  cubic  yard.     The  engineer  in 
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charge  of  the  work,  however,  refused  to  allow  the  claim  of  the 
contractor  and  made  a  certificate  which  fixed  the  amomit  pay- 
able to  the  contractor  at  $4:0,425.75  less  than  the  contractor's 
claim.  The  controversy  presented  on  this  appeal  does  not  arise 
from  any  dispute  as  to  the  quantity  of  material  that  went  into 
the  completed  embankment,  but  arises  from  the  interpretation 
of  the  provisions  of  the  contract  and  specifications  governing 
the  method  of  measurement  of  the  material  used  to  form  the 
embankment.  It  appeared  on  the  trial  that  when  the  con- 
tractor came  to  construct  the  embankment  within  the  street  lines 
across  the  marsh,  large  quantities  of  the  deposited  material 
sank  below  the  surface  of  the  marsh,  and  upon  which  further 
deposits  were  required  imtil  the  embankment  became  firmly 
bedded  and  was  carried  to  the  required  grade  of  the  street. 
The  contractor,  and  his  assignee,  the  plaintiff,  claim  that  the 
measurement  for  purposes  of  payment  should  be  from  the  bot- 
tom of  the  embankment,  where  it  found  a  firm  base,  to  its  top 
^where  it  reached  the  general  grade  of  the  street,  while  the  city 
engineer  certified  only  to  a  measurement  of  the  embankment 
from  the  former  surface  of  the  marsh  to  the  grade  of  the  street 
as  completed.  In  so  doing  the  engineer  considered  certain  clauses 
of  the  specifications  as  controlling  on  this  point,  and  imless  his 
interpretation  of  said  clauses  is  palpably  erroneous,  for  by  the 
contract  he  was  made  the  arbiter  of  all  controversies  arising  from 
claimed  ambiguities,  his  certificate  was  conclusive.  {Molloy 
V.  Village  of  BriarcUff  ManoVy  145  App.  Div.  483;  jBwrfcev. 
Mayor,  7  id.  128.)  It  is  contended  by  the  plaintiff  that 
the  specifications  contained  no  agreed  rule  for  the  measure- 
ment of  "embankments  "  required  in  the  performance  of  the 
contract,  while  the  respondent  asserts  that  this  question  is 
determined  plainly  by  the  specifications.  Before  turning  to 
the  latter,  it  is  well  to  bear  in  mind  the  exact  situation  before 
the  parties  when  the  contract  was  made.  The  street  was  to  be 
graded  to  a  level  or  grade  shown  on  certain  plans.  To  make 
this  grade  required  excavation  to  a  lower  level  on  certain  parts 
of  the  street  and  a  continuation  of  this  fixed  grade  across  the 
lowlands  of  the  marsh.  To  do  this  an  earth  embankment, 
properly  sloped,  was  provided  for.  So  to  bring  about  the 
grade  established,  material  was  taken  out  in  places  to  cut 
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down  the  natural  grade  and  material  had  to  be  deposited  in 
certain  places  to  fill  up  to  the  established  grade.  Where  the 
street  crossed  the  marsh,  the  result  of  filling  up  was  an 
embankment  with  prescribed  slopes.  The  specifications  con- 
tained a  subdivision  headed  ^^  Filling  and  embankments.^^ 
This  subdivision  contained,  among  others,  two  clauses  num- 
bered respectively  13  and  14,  which  read  as  follows:  **  13. 
When  the  material  excavated,  fit  for  filling,  is  insufficient  in 
quality  to  regulate  the  street,  such  additional  material  neces- 
sary shall  be  furnished,  and  placed  by  the  Contractor,  and  the 
quantity  thereof  to  be  paid  for  as  '  filling  to  be  furnished '  shall 
be  the  difference  between  the  total  amount  of  filling  done 
and  excavation  made,  with  slopes  in  case  as  herein  described 
and  to  the  grades  shown  on  the  cross  sections  of  the  street. 
14.  The  total  amount  of  filling  done  will  be  determined  by 
calculation,  and  will  be  only  so  much  as  is  included  between 
the  elevation  of  said  surface  of  deposit,  as  recorded  by  the 
Engineer,  and  the  grades  hereinbefore  set  forth  (where  such 
filling  comes  up  to  such  grades),  and  no  allowance  will  he 
made  the  Contractor  for  any  shrinkagey  sinking  or  settle- 
ment.'' (ItaUcs  ours.)  Then  follows  a  clause  as  follows:  "All 
filling  shall  be  good,  wholesome  earth,  free  from  all  frozen 
materials,  garbage,  vegetables,  spongy  or  unsuitable  matter." 
The  words  in  the  14th  clause  that  *^  no  allowance  will  be  made 
the  Contractor  for  any  shrinkage,  sinking  or  settlement "  are 
very  clear  and  significant.  They  cover  unmistakably  a  case 
where  the  deposited  material  may  sink  or  settle  beneath  the 
original  surface  of  deposit.  Thus,  if  these  clauses  control, 
then  the  engineer  was  right  in  giving  his  certificate  and  the 
learned  trial  court  dismissed  the  plaintiff's  complaint  properly. 
But,  urges  the  appellant,  clauses  13,  14  and  15  do  not  use 
the  word  "embankment"  and,  therefore,  do  not  apply  to 
"embankments."  It  is  pointed  out  that  Young's  written  bid 
was  for  "  embankment,  in  excess  of  excavation,"  and  that  the 
contract  uses  precisely  the  same  terms.  If  the  clauses  in 
question  do  not  refer  to  an  "embankment,"  then  the  contract 
and  specifications  are  silent  entirely,  not  only  as  to  measure- 
ment of  such  work,  but  likewise  as  to  the  nature  of  the 
materials  which  were  to  enter  into  it.    We  think  this  claim  is 
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untenable.     An  earth  embankment  is  so  common  a  matter 
that  there  is  no  mystery  about  it.     While  filling  in  does  not 
always  result  in  an  embankment,  as  for  instance  where  a 
depreesion  of  the  surface  is  so  filled  in  that  a  uniform  surface 
results  longitudinally  and  laterally,  there  is  no  embankment. 
Where,  however,  as  the  result  of  filling  in  a  new  grade  is 
created,  one  or  both  sides  of  which  is  above  the  adjacent  grade, 
then  there  is  an  embankment.     When  such  is  the  result,  the 
completed  embankment  is,  as  in  this  case,  the  result  of  the  fill- 
ing, for  the  embankment  is  made  by  the  filling  done  accord- 
ingly.   So,  when  the  specifications  provided  for  a  manner  of 
calculating  ^'  the  total  amount  of  filling  done,"  they  covered  a 
case  where  ^'  the  filling  done "  resulted  in  an  embankment 
just  as  fully  as  where  it  resulted  in  a  uniform  level  laterally  as 
well  as  longitudinally. 

Reasonably  interpreted,   there  was  no  ambiguity  on  this 
question  in  the  contract  and  specifications  construed  together. 
As  before  indicated,  the  expense  of  this  contract,  as  recited  in 
the  instrument  itself,  was  to  be  borne  by  the  property  benefited 
through  local  assessment.     Under  well-settled  rules  of  law  the 
city  was  acting  only  as  the  agent  for  the  property  owners  so 
affected.    The  contractor  had  notice  of  this  fact,  the  specifica- 
tions were  before  him,  he  was  bound  to  exercise  good  judg- 
ment and  to  acquaint  himself  with  the  actual  conditions  which 
confronted  him  in  the  performance  of  the  work.     For  any 
error  of  judgment  on  his  part  the  courts  cannot  come  to  his 
rescue  by  conjuring  up  an  ambiguity  where  none  exists  rea- 
sonably, especially  where  the  result  would  be  either  to  increase 
the  burden  of  the  local  assessment  or  to  imperil  the  vaUdity  of 
the  assessment  itself. 
The  judgment  should  be  affirmed,  with  costs. 

Jenks,  p.  J.,  HmscHBERG,  Thomas  and  Woodward,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Eespondent,  v. 
Thomas  Finucan,  Jr.,  Appellant. 

Second  Department,  May  29,  1912. 

Crime  —  validity  of  commitment — assault,  third  degree  —  conviction 
by  Court  of  Special  Sessions  —  correction  on  appeal  of  error  in  place 
of  commitment  —  discontinuance  of  appeal  to  County  Court. 

Where  a  conviction  itself  is  valid,  any  invalidity  in  the  commitment  as  to 
the  place  of  detention  or  the  time  of  imprisonment  does  not  invalidate 
the  conviction  and  entitle  the  prisoner  to  a  discharge. 

Hence,  where  a  defendant  was  duly  convicted  of  assault  in  the  third 
degree  by  the  Court  of  Special  Sessions  in  the  county  of  Nassau,  and  a 
commitment  issued  directing  his  imprisonment  in  the  Kings  County 
Penitentiary,  and  he  was  thereupon  taken  to  the  New  York  County 
Penitentiary  and  therein  imprisoned  because  the  Kings  County  Peni- 
tentiary had  been  abolished  by  chapter  173  of  the  Laws  of  1905  and  all 
the  prisoners  therein  transferred  to  the  New  York  Penitentiary,  the 
County  Court  of  Nassau  county  had  authority  on  appeal  to  modify  the 
judgment  by  correcting  the  technical  defect  in  relation  to  commitment 
in  the  Kings  County  Penitentiary. 

The  County  Court,  after  the  argument  of  an  appeal  by  a  defendant  duly 
convicted  by  the  Court  of  Special  Sessions  of  assault  in  the  third  degree 
and  while  waiting  for  the  submission  of  briefs,  may,  in  its  discretion, 
deny  the  application  of  the  defendant  to  discontinue  the  appeal  when 
such  application  is  made  in  order  that  the  defendant  may  attack  the 
validity  of  his  conmiitment  on  habeas  corpus.  • 

The  principles  relating  to  the  right  of  a  plaintiff  in  a  civil  action  to 
discontinue  do  not  apply  in  a  criminal  case. 

Appeal  by  the  defendant,  Thomas  Finucan,  Jr.,  from  a 
judgment  of  the  Coimty  Court  of  Nassau  county,  entered  in  the 
office  of  the  clerk  of  said  county  on  the  13th  day  of  November, 
1911,  modifying  and  affirming  a  judgment  rendered  against  said 
defendant  on  the  Yth  day  of  October,  1911,  by  a  Court  of  Special 
Sessions  in  the  town  of  Hempstead,  Nassau  county,  New 
York,  convicting  him  of  the  crime  of  assault  in  the  third 
degree,  with  notice  of  an  intention  to  bring  up  for  review  an 
order  of  said  Coimty  Court,  entered  in  the  office  of  the  clerk  of 
said  county  on  the  13th  day  of  November,  1911,  denying  the 
defendant's  motion  to  withdraw  his  appeal  to  the  County  Court 
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of  Nassau  couniy  and    to   discontinue  further  proceedings 
therein. 


Martin  T.  Mantoriy  for  the  appellant. 

Charles  N.  Wysongj  District  Attorney  [Charles  T.  McCarthy, 
Assistant  District  Attorney ^  with  him  on  the  brief],  for  the 
respondent. 

Carr,  J. : 

On  September  18, 1911,  an  information  was  filed  against  the 
defendant  in  the  Court  of  Special  Sessions,  in  the  county  of 
Nassau,  charging  him  with  a  violation  of  section  244  of  the 
Penal  Law,  in  having  committed  an  assault  in  the  third  degree 
upon  one  Mary  Benerlein.  A  warrant  was  issued  for  his  arrest, 
and  on  being  arraigned  before  the  magistrate  he  pleaded  not 
guilty  and  demanded  a  jury  trial.  On  the  trial  the  jury  ren- 
dered a  verdict  of  guilty,  and  on  said  verdict  the  magistrate 
made  a  certificate  of  conviction,  whereby  he  adjudged  that  the 
defendant  be  imprisoned  in  the  Kings  County  Penitentiary  for 
six  months.  A  commitment  was  issued  directing  the  imprison- 
ment of  the  defendant  in  said  Kings  County  Penitentiary,  and 
he  was  thereupon  taken  to  the  New  York  Coimty  Penitentiary 
and  therein  imprisbned.  He  sued  out  a  writ  of  habeas  corpus 
returnable  in  New  York  county,  on  the  claim  that  his  deten- 
tion in  the  New  York  County  Penitentiary  was  absolutely 
milawf  ul.  It  appears  that  there  was  a  hearing  on  this  writ  of 
habeas  corpus,  and  that  a  decision  has  not  been  made  thereon. 
In  the  meantime  the  defendant  appealed  to  the  County  Court 
of  Nassau  county,  and  was  admitted  to  bail  by  said  County 
Court  pending  the  hearing  and  determination  of  said  appeal. 
The  appeal  came  on  for  argument,  and  the  Coimty  Court 
granted  leave  to  the  defendant's  counsel  and  the  district  attor- 
ney to  submit  briefs,  and  to  have  a  further  and  final  argument 
of  the  merits  of  the  question  involved  at  a  later  date.  The 
defendant's  counsel  obtained  thereafter  permission,  by  stipula- 
tion between  himself  and  the  district  attorney,  for  an  extension 
of  time  in  which  the  briefs  were  to  be  submitted.  Before  the 
expiration  of  the  extended  time  he  obtained  an  order  to  show 
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cause  from  the  County  Court  of  Nassau  C50unty  why  he  should 
not  be  allowed  to  discontinue  the  appeal  to  said  court.  After  a 
hearing  of  the  motion  on  the  order  to  show  cause  it  was  denied 
by  the  Coimty  Court,  which  thereupon  proceeded  to  determine 
the  appeal  pending  before  it,  and  made  an  order  modifying  the 
judgment  of  the  Court  of  Special  Sessions  by  directing  that  the 
defendant  be  confined  in  the  New  York  County  Penitentiary 
for  a  period  of  six  months.  .  Prom  the  order  and  judgment  of 
the  Coimty  Court  the  defendant  now  appeals. 

It  is  urged  by  the  defendant  that  the  Court  of  Special  Ses- 
sions in  Nassau  county  was  without  power  to  commit  him  for 
imprisonment  in  the  Kings  County  Penitentiary.  It  appears 
that  by  chapter  173  of  the  Laws  of  1905  the  Kings  County 
Penitentiary  was  abolished,  and  all  the  prisoners  therein  con- 
fined were  transferred  to  the  New  York  City  Penitentiary. 
It  was  Ukewise  provided  in  said  act  that  all  commitments 
thereafter  to  be  made  for  offenses  for  which  defendants  might 
be  committed  formerly  to  the  Kings  County  Penitentiary  should 
be  made  to  some  other  prison,  penitentiary  or  like  institution  in 
the  city  of  New  York.  The  provisions  of  this  act  were  confined 
in  their  scope  to  the  counties  within  the  city  of  New  York.  By 
section  2181  of  the  Penal  Law  it  is  provided  generally  that 
where  a  person  is  convicted  of  a  crime  for  which  the  punish- 
ment inflicted  is  imprisonment  for  a  term  less  than  one  year 
the  imprisonment  must  be  inflicted  by  conflnement  in  the 
county  jail.  This,  however,  is  not  the  only  statutory  provision 
on  this  subject,  for  by  section  320  of  the  Prison  Law  (Consol. 
Laws,  chap.  43;  Laws  of  1909,  chap.  47)  pennission  is  given  to 
the  boards  of  supervisors  of  the  various  coimties  of  this  State 
to  enter  into  agreements  with  the  board  of  supervisors  of  a 
county  having  a  penitentiary  therein  to  receive  and  keep  in 
such  penitentiary  any  person  who  may  be  sentenced  to  confine- 
ment therein  by  any  court  or  magistrate  in  any  of  said  counties 
for  any  term  not  less  than  sixty  days. 

Section  2196  of  the  Penal  Law  regulates  the  manner  of 
detention  of  prisoners  committed  to  penitentiaries  outside  of 
the  county  in  which  the  prisoner  was  convicted  where  the  place 
of  detention  is  provided  for  under  the  provisions  of  section  320 
of  the  Prison  Law.    In  the  case  now  on  appeal  there  was  no 
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queBtion  of  the  validity  of  the  conviction.  The  defendant, 
however,  assails  the  vaUdity  of  the  sentence  and  the  commit- 
ment on  the  groimd  that  it  specifies  a  place  of  detention  which 
no  longer  existed  imder  the  provisions  of  law.  It  seems  to  us 
that  this  defect  in  the  certificate  of  conviction  and  in  the  com- 
mitment was  but  technical.  By  section  764  of  the  Code  of 
Criminal  Procedure  the  County  Court  of  Nassau  county,  on 
hearing  and  determining  the  appeal  taken  to  it,  had  authority 
to  modify  the  judgment  of  the  Court  of  Special  Sessions  by 
correcting  the  technical  defect  in  relation  to  the  Kings  County 
Penitentiary.  There  is  no  claim  here  that  there  was  not  a  con- 
tract between  the  coimty  of  Nassau  and  the  city  of  New  York 
for  the  reception  and  detention  of  prisoners  committed  by  the 
Court  of  Special  Sessions  in  Nassau  county  under  the  provisions 
of  section  820  of  the  Prison  Law.  As  has  been  pointed  out  in 
People  ex  reL  Devoe  v.  Kelly  (97  N.  Y.  212),  where  the  conviction 
itself  is  vaUd,  any  invahdity  in  the  commitment  as  to  the  place 
of  detention  or  the  time  of  imprisonment  does  not  invalidate 
the  conviction  and  thus  entitle  the  prisoner  to  his  discharge. 
It  is  claimed,  however,  by  the  appellant  that  when  the  County 
Court  denied  him  leave  to  discontinue  his  appeal  to  it,  he  was 
refused  unlawfully  such  a  substantial  right  as  should  invahdate 
the  judgment  of  modification  and  affirmance  subsequently 
made  against  him  by  the  Coimty  Court.  To  support  this 
proposition  many  authorities  are  cited  in  relation  to  the  right 
of  a  plaintiff  in  a  civil  action  to  discontinue.  The  principles 
applicable  are  not  the  same  in  a  criminal  case.  In  a  private 
action  the  questions  involved  are  between  the  parties  to  the 
action  alone,  and  do  not  concern  the  body  public.  Here  the 
defendant  had  been  admitted  to  bail  by  the  County  Court,  and 
the  argument  on  his  appeal  heard,  and  decision  thereof  reserved 
simply  in  order  to  enable  the  parties  to  present  briefs  as  to 
their  respective  contentions  as  to  the  law.  When  the  defendant 
applied  for  an  order  permitting  him  to  discontinue  his  appeal 
to  the  County  Court  he  stated  in  his  motion  papers  frankly 
that  his  purpose  was  to  withdraw  his  appeal  in  order  that  he 
might  attack  on  habeas  corpus  the  validity  of  his  commitment. 
We  think  that  under  such  circumstances  the  County  Court 
had  the  discretion  to  deny  such  appUcation  for  leave  to  discon- 
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tinue,  and  that  its  discretion  was  exercised  properly  under  the 
circumstances  presented  to  it. 

The  judgment  of  the  County  Court  should,  therefore,  be 
affirmed. 

Jenks,  p.  J.,  Thomas,  Woodward  and  Rich,  JJ.,  concurred. 

Judgment  of  conviction  of  the  Counly  Court  of  Nassau 
coimty  affirmed. 


Mn^s  REro,  an  Infant,  by  Patrick  REro,  His  Guardian  ad 
Litem,  Respondent,  v.  The  New  York  and  New  Jersey 
Telephone  Company^  Appellant. 

Second  Department,  May  29,  1912. 
Negligence  —  injury  by  falling  insulator  —  ordinary  care. 

A  boy  between  three  and  four  years  of  age  while  playing  in  the  rear  yard 
of  his  parentis  residence  was  struck  on  the  head  by  a  .:crew  attached  to 
a  porcelain  insulator  which  in  some  manner  had  become  loosened  from 
the  building.  This  insulator  had  been  abandoned  by  a  telephone  com- 
pany after  the  termination  of  its  service  and  removal  of  its  wires. 

Held,  that  the  jury  was  justified  in  finding  the  telephone  company 
negligent  in  not  removing  the  insulator. 

Appeal  by  the  defendant,  The  New  York  and  New  Jersey 
Telephone  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  the  20th  day  of  October,  1911,  upon 
the  verdict  of  a  jury  for  $5,000,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  same  day  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Alexander  Cameron  [B.  F.  Briggs  and  Frederick  Allis 
with  him  on  the  brief],  for  the  appellant. 

Ellis  L.  Aldrich,  for  the  respondent. 

Carr,  J.: 

The  plaintiff,  an  infant  under  the  age  of  ten  years,  has 
recovered  a  judgment  against  the  defendant  for  the  sum  of 
$5,144.15   for  damages   arising  from  a  personal  injury  sus- 
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tained  by  the  plaintiff  through  the  alleged  negligence  of  the 
defendant.  The  action  was  tried  in  Kings  county  in  October, 
1911,  and  the  jury  rendered  a  verdict  of  $5,000  in  favor  of  the 
plaintiff.  The  case  is  a  very  exceptional  one  in  its  facts. 
When  the  accident  happened,  on  November  13, 1907,  the  plain- 
tiff was  a  small  boy  between  three  and  four  years  of  age.  He 
was  playing  in  the  rear  yard  of  a  building  known  as  No.  524 
Marcy  avenue,  in  the  borough  of  Brooklyn,  where  he  resided 
with  his  father.  This  building  was  situated  on  the  comer  of 
Marcy  avenue  and  Floyd  street,  and  the  yard  ran  along  Floyd 
street,  being  separated  from  the  street  by  a  board  fence. 
Abutting  the  rear  of  this  yard  there  was  a  one-story  frame 
building  with  an  entrance  from  Floyd  street,  which  had  been 
occupied  previously  as  a  florist's  shop.  One  side  of  this  build- 
ing ran  along  the  rear  of  the  yard  in  which  the  plaintiff  was 
playing.  On  May  27,  1903,  the  defendant  installed  a  tele- 
phone in  this  building,  and  as  part  of  the  mechanism  of  instal- 
lation it  put  on  the  outside  of  said  building  several  porcelain 
insulators,  on  which  the  wires  used  for  the  telephone  service 
were  strung.  These  insulators  were  affixed  to  the  side  of  the 
building  by  screws  and  projected  outward  from  the  side  of  the 
building  for  a  few  inches  above  the  land  which  formed  the 
yard  of  the  Marcy  avenue  property.  On  November  28,  1906, 
the  telephone  sei-vice  to  the  florist's  shop  was  discontinued, 
as  the  contract  had  expired,  and  the  defendant  thereupon 
disconnected  the  wires  used  for  telephone  service,  but  failed 
to  remove  the  insulators  which  had  been  affixed  to  the  side 
of  the  building,  leaving  one  of  them  apparently  screwed  to  the 
side  of  the  wall  of  the  florist's  shop.  When  it  discontinued  its 
telephone  service  it  appeared  to  abandon  all  interest  in  the 
further  existence  of  these  insulators.  On  the  day  of  the  acci- 
dent in  question,  this  infant  while  playing  in  the  back  yard  of 
his  residence,  near  the  wall  of  the  former  florist's  shop,  was 
struck  by  one  of  these  insulators,  which  in  some  way  became 
loose  from  the  side  of  that  structure  and  fell  upon  the  boy's 
head.  It  happened  that  the  plaintiff  was  struck  by  a  screw 
attached  to  the  insulator,  and  it  penetrated  his  skull  and 
injured  some  of  his  brain  coverings.  The  boy  screamed,  and 
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his  grandmother  who  was  near  bj  heard  the  scream  and  ran 
out  to  him.  She  found  him  with  the  insulator  on  his  head  and 
the  screw  thereof  stuck  into  the  bony  structure  of  the  skull. 
She  separated  the  article  from  the  head  of  the  boy  and  preserved 
it,  and  it  appeared  as  an  exhibit  on  the  trial  of  this  action. 

The  questions  seriously  Htigated  at  the  trial  were:  First y 
whether  the  insulator  which  caused  the  injury  was  one  which 
had  been  used  by  the  defendant  for  the  installation  of  its  tele- 
phone service  at  the  place  in  question;  second^  whether  there 
was  any  proof  of  neghgence  on  the  part  of  the  defendant, 
either  in  the  affixing  of  the  insulator  or  in  failing  to  remove  it 
when  the  telephone  service  was  disconnected.  The  jury  found 
against  the  defendant  on  the  first  question,  and,  although  a 
large  number  of  witnesses  were  produced  by  the  defendant  to 
disown  any  connection  between  the  defendant  and  the  insulator 
in  question,  the  evidence  was  such  that  the  jury  was  entitled 
to  find  in  favor  of  the  plaintiff  on  this  point.  We  think  its 
finding  of  negligence  against  the  defendant  on  the  second  point 
was  wholly  justifiable.  The  simple  question  involved  was 
whether  the  abandoning  of  the  insulators  so  that  the  defendant 
no  longer  exercised  any  care  in  regard  to  them  by  way  of 
inspection  or  otherwise,  was  such  an  act  of  ordinary  care  and 
prudence  as  should  exonerate  the  defendant  from  any  hability 
for  future  results  that  might  happen  in  the  course  of  time. 
When  this  insulator  was  in  use,  it  was  presumably  looked  at 
from  time  to  time  and  in  that  way  inspected  and  taken  care  of. 
When  it  was  abandoned,  there  was  no  probabiUty  of  such  care 
and  inspection.  There  was  nothing  to  prevent  the  telephone 
company  from  removing  this  insulator  when  it  disconnected  its 
telephone  service.  It  would  have  been  at  least  a  matter  of  a 
minute  or  so.  It  should  seem  reasonably  clear  that  it  might 
well  be  anticipated  that  the  article  in  question  might  at  any 
time  become  loosened  on  the  side  of  the  wall  and  fall.  Should 
a  man  of  ordinary  care  and  prudence  be  bound  to  anticipate 
the  likelihood  of  such  an  occurrence  ?  It  seems  to  uc  that  this 
was  a  question  for  the  jury  and  that  the  jury's  verdict  on  this 
point  against  the  defendant  was  reasonable.  The  occurrence 
of  the  accident  in  question  was  of  such  an  extraordinary  char- 
acter that  perhaps  the  defendant  might  not  be  chargeable 
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-with  the  duty  to  anticipate  just  such  a  completed  happening  as 
this,  but  the  pi-ecise  character  of  the  accident  is  not  a  matter 
of  contToUing  importance,  for  so  many  strange  things  happen 
in  life  that  if  we  were  to  be  exonerated  from  liabiUty  for  our 
acts  because  of  the  novelty  of  the  result  the  measure  of  Habihty 
would  be  very  largely  restricted.  What  was  strange  was  not 
that  the  insulator  should  fall,  but  that  it  should  fall  in  such 
manner  as  to  strike  with  the  screw. 

The  damages  are  high,  if  the  injury  to  the  boy  was  simply 
temporary;  but  there  is  medical  evidence,  which  is  imcontra- 
dicted,  to  the  effect  that  the  boy  has  developed,  as  a  result  of 
this  injury,  epileptic  trouble,  which  perhaps  he  may  outgrow 
but  which  is  very  likely  to  bother  him  for  the  rest  or  a  large 
part  of  his  days. 

The  judgment  and  order  should  be  aflSrmed,  with  costs. 

Present  —  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  JJ. 

Judgment  and  order  unanimously  aflSrmed,  with  costs. 


Thomas  J.  Redmond,  as  Executor,  etc.,  of  Edward  Hughes, 
Deceased,  Respondent,  v.  Elizabeth  A.  Hughes,  Indi- 
vidually and  as  Administratrix,  etc.,  of  John  J.  Hughes, 
Deceased,  Appellant,  Impleaded  with  Edward  Raymond 
Hughes  and  Others,  Defendants. 

Second  Department,  May  29,  1912. 

Kortgage  —  foreclosure  —  presumption  of  payment  —  payment  affirm- 
ative defense  —  burden  of  proof— rule  60  of  the  General  Bules  of 
Practice  construed. 

In  an  action  for  the  foreclosure  of  a  mortgage,  brought  by  the  assignee  of 
the  mortgagee  against  the  administratrix  and  infant  children  of  the  mort- 
gagor, the  infants  through  their  guardian  answered  generally  and  the 
administratrix  set  up  the  afltenative  defense  of  payment.  The  mort- 
gage had  been  due  but  a  short  time.  The  plaintiff  died  pending  the 
trial  of  the  issue  and  his  executor  was  substituted  as  plaintiff.  At  the 
trial  the  substituted  plaintiff  produced  in  evidence  the  bond  and  mort- 
gage and  the  written  assignment  thereof  to  his  decedent,  and  rested 
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without  further  proof.  Upon  the  refusal  of  the  court  to  grant  the 
defendants^  motion  for  a  dismissal  of  the  complaint  upon  the  ground 
that  it  was  incmnbent  upon  the  plaintiff  to  prove  that  the  bond  and 
mortgage  had  not  been  discharged  by  payment,  the  defendants  rested 
and  judgment  was  granted  in  favor  of  the  plaintiff. 

Held^  that  the  judgment  should  be  affirmed; 

That  the  common-law  presumption  of  payment,  which  obtains  after  the 
expiration  of  twenty  years  from  the  maturity  of  an  obligation  under  a 
sealed  instrument,  did  not  arise; 

That  payment  is  an  affirmative  defense,  and  the  burden  of  pleading  and 
proving  the  same  was  upon  the  defendants. 

The  provision  of  rule  60  of  the  General  Rules  of  Practice,  that  **  If  the 
defendant  is  an  infant,  and  has  put  in  a  general  answer  by  his  guar- 
dian, or  if  any  of  the  defendants  are  absentees,  the  order  of  reference 
shall  also  direct  the  i)er8on  to  whom  it  is  referred  to  take  proof  of 
the  facts  and  circumstances  stated  in  the  complaint,  and  to  examine 
the  plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which  have  been 
made,  and  to  compute  the  amount  due  on  the  mortgage,  preparatory  to 
the  application  for  judgment  of  foreclosure  and  sale,'^  does  not  relate  in 
any  way  to  a  trial  by  the  court  where  issues  arise  upon  the  pleadings 
in  the  action. 

Hence,  it  was  not  obligatory  upon  the  plaintiff  to  give  evidence  as  to  any 
payments  which  may  have  been  made  on  the  bond  and  mortgage. 

Appeal  by  the  defendant,  Elizabeth  A.  Hughes,  individu- 
ally and  as  administratrix,  etc.,  of  John  J.  Hughes,  deceased, 
from  a  judgment  of  the  County  Court  of  Kings  county  in 
favor  of  the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of  said 
county  on  the  13th  day  of  November,  1911,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  a  Special  Term  of  said 
County  Court. 

George  Thorns  [Joseph  T.  Weed  with  him  on  the  brief],  for 
the  appellant. 

Lewis  C,  Or  over  [James  W.  Redmond  with  him  on  the 
brief],  for  the  respondent. 

Carr,  J.: 

The  defendant  Elizabeth  A.  Hughes,  individually  and  as 
administratrix  of  John  J.  Hughes,  deceased,  appeals  from  a 
judgment  of  the  County  Court  of  Kings  county,  entered  in 
favor  of  the  plaintiff  in  an  action  brought  to  foreclose  a  mort- 
gage. The  mortgage  in  question  was  made  by  John  J.  Hughes, 
deceased,  and  was  accompanied  by  a  bond  for  the  sum  of 
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$2,625.  Both  instruments  bore  date  April  15,  1907,  and  were 
payable  on  July  15,  1908,  with  interest  at  the  rate  of  five  and 
one-half  per  cent  per  annum,  and  were  made  in  favor  of  and 
delivered  to  one  Greenman  and  others  as  executors  and  trustees 
under  the  will  of  Henry  Greenman,  deceased.  On  June  22, 
1908,  the  mortgagees,  by  an  instrument  in  writing  bearing  said 
date,  assigned  the  bond  and  mortgage  in  question  to  one 
Edward  Hughes.  The  mortgagor,  John  J.  Hughes,  died  on 
or  about  February  8,  1909,  leaving  a  widow,  Elizabeth  A. 
Hughes,  who  was  appointed  his  administratrix,  and  two  minor 
children,  Irene  and  Edward  E.  Hughes,  as  his  heirs  at  law. 
Edward  Hughes,  the  assignee,  brought  this  action  of  fore- 
closure upon  the  bond  and  mortgage  in  question,  and  in  his 
complaint  alleged  that  the  defendants  had  failed  to  comply  with 
the  conditions  of  said  bond  and  mortgage  in  that  they  had 
failed  to  pay  the  principal  sum  thereof,  together  with  the 
accrued  interest  on  the  maturity  of  the  bond  and  mortgage.  A 
guardian  ad  litem  was  appointed  for  the  infant  defendants, 
who  answered  generally  and  the  defendant  Elizabeth  Hughes, 
individually  and  as  administratrix,  put  in  an  answer  setting 
up  the  affirmative  defense  of  payment. 

Pending  the  trial  of  the  issues,  the  plaintilff,  Edward  Hughes, 
died,  leaving  a  last  will  and  testament  of  which  the  present 
plaintifl^  is  the  executor,  who  was  thereupon  substituted  as  plain- 
tiff. The  action  was  brought  on  regularly  for  trial  at  the  County 
Court  of  Kings  coimty  in  May,  1911.  At  the  trial  thereof 
the  substituted  plaintiff  produced  in  evidence  the  bond  and 
mortgage  and  the  written  assignment  thereof  to  his  decedent, 
Edward  Hughes,  and  rested  without  further  proof.  The 
defendant  Elizabeth  Hughes  moved  to  dismiss  the  complaint 
on  the  ground  that  it  was  inciunbent  upon  the  plaintiff  to  prove 
that  the  bond  and  mortgage  had  not  been  paid  and  thereby  dis- 
charged. On  the  denial  of  this  motion  the  defendants  rested 
without  putting  in  any  proof.  Judgment  was  granted  in  favor 
of  the  plaintiff  for  the  foreclosure  of  the  bond  and  mortgage 
in  question.  From  this  judgment  Elizabeth  A.  Hughes  has 
appealed  individually  and  as  administratrix,  and  the  infant 
defendants  have  not  joined  in  the  appeal. 

It  is  urged  by  the  appellant  that,  under  the  authority  of  the 
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decision  in  Conkling  v.  Weatherwax  (181  N.  Y.  258),  the  bur- 
den was  on  the  plaintiff  to  estabhsh  non-payment  of  the  bond 
as  a  condition  precedent  to  a  judgment  of  foreclosure.  It  will  be 
noted  that  the  bond  in  question  was  overdue  at  the  time  this 
action  was  brought,  and  but  httle  time  had  elapsed  since  the 
date  of  the  maturity  of  the  bond  and  the  bringing  and  trial  of 
the  action;  so,  therefore,  the  common-law  presmnptipn  of  pay- 
ment which  obtains  after  the  expiration  of  twenty  years  from 
the  maturity  of  an  obligation  imder  a  sealed  instrument  did  not 
arise. 

Payment  is  an  aflfirmative  defense,  and  the  burden  of  plead- 
ing and  proving  the  same  was  upon  the  defendants.  There  is 
nothing  to  the  contrary  in  what  was  actually  decided  in  Conk- 
ling V.  Weatherwax  (supra).  In  any  event,  the  production  of 
the  bond  and  mortgage  from  the  possession  of  the  plaintiff  was, 
in  itself,  some  evidence  that  the  obligations  therein  expressed 
were  still  subsisting,  and  had  not  been  discharged  by  payment. 

The  appellant  cites  in  behalf  of  her  contention  a  decision  of 
the  former  General  Term  in  this  department,  in  United  States 
Trust  Co.  V.  Stanton  (76  Hun,  32;  affd.,  145  N.  Y.  620).  In  that 
case  an  action  was  brought  to  foreclose  a  mortgage  accom- 
panied by  a  bond  under  seal.  More  than  twenty  years  had 
elapsed  since  the  date  of  maturity  of  the  obligation  of  the  bond. 
The  defendants  answered,  setting  up  the  Statute  of  Limita- 
tions. At  the  trial  the  plaintiff  rehed  upon  an  indorsement  on 
the  bond  showing  a  payment  of  interest  within  the  period  of 
twenty  years  after  the  maturity  of  the  bond.  It  was  held  that 
the  burden  was  on  the  plaintiff  to  show  that  this  alleged  pay- 
ment of  interest  was  made  within  the  twenty-year  period. 
That  case,  however,  does  not  affect  the  question  here  at  bar. 
For  imder  the  circumstances  of  that  case  the  common-law  pre- 
sumption of  payment  of  the  bond  applied,  unless  rebutted  by 
the  plaintiff.  Here  there  is  no  presimaption  of  payment  under 
the  circumstances  of  this  case. 

It  is  further  urged  that,  inasmuch  as  some  of  the  defend- 
ants were  infants,  it  was  obligatory  on  the  plaintiff  on  the  trial 
of  this  action  to  give  evidence  as  to  the  facts  and  circumstances 
stated  in  the  complaint,  and  likewise  as  to  any  payment  which 
may  have  been  made  on  the  bond  and  mortgage  in  question. 
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In  support  of  this  oontention,  rule  60  of  the  General  Eules  of 
Practice  is  rehed  upon.  That  rule  relates  to  the  procedure  to 
be  followed  in  case  of  the  appointment  of  a  referee  to  compute 
the  amount  due  upon  the  bond  and  mortgage  in  an  action  of 
foreclosure.  It  contains  in  part  language  as  follows:  ^^If  the 
defendant  is  an  infant,  and  has  put  in  a  general  answer  by  his 
guardian,  or  if  any  of  the  defendants  are  absentees,  the  order 
of  reference  shall  also  direct  the  person  to  whom  it  is  referred 
to  take  proof  of  the  facts  and  circumstances  stated  in  the  com- 
plaint, and  to  examine  the  plaintiff  or  his  agent,  on  oath,  as  to 
any  payments  which  have  been  made,  and  to  compute  the 
amount  due  on  the  mortgage,  preparatory  to  the  application 
for  judgment  of  foreclosure  and  sale." 

This  rule  does  not  purport  to  relate  in  any  way  to  a  trial  by 
the  court  where  issues  arise  upon  the  pleadings  in  the  action. 
Nor  do  we  think  that  it  should  be  held  by  implication  to  apply 
to  such  a  situation  as  i^  now  presented  before  us.  Here  the 
plaintiff  in  the  action  at  the  time  of  the  trial  was  the  executor 
of  the  original  plaintiff,  who  had  died,  and  he  was  not  substi- 
tuted as  plaintiff  in  place  of  the  decedent  until  the  action  was 
at  issue.  There  was  nothing  to  indicate  that  this  substituted 
plaintiff  had  any  knowledge  whatever  in  regard  to  the  bond 
and  mortgage,  or  of  any  possible  payment  thereof.  The  orig- 
inal plaintiff  had  died,  and  he  surely  could  not  be  examined  on 
the  subject-matter.  If  anything  could  be  disclosed  by  an  exam- 
ination of  the  original  mortgagees,  they  could  have  been  pro- 
duced by  the  defendant  at  the  trial.  The  plaintiff  here  had 
done  all  that  he  was  required  to  do  by  any  rule  of  law  to  put 
the  defendants  upon  their  proof  of  the  affirmative  defense  of 
payment. 

The  judgment  should  be  affirmed,  with  costs. 

Jenks,  p.  J.,  Thomas,  Woodward  and  Eich,  JJ., 
concurred. 

Judgment  of  the  County  Court  of  Kings  county  affirmed, 
with  costs. 
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Nan  Winter,  Appellant,  v.  The  Department  of  Health  op 
THE  City  of  New  York,  Respondent. 

Second  Department,  May  29,  1912. 

Municipal  corporations  —  action  against  department  of  healtli,  city  of 
New  Tork,  to  recover  expenses  of  trained  nurse  during  illness  — 
practice  of  famishing  attendance  —  evidence  —  statement  of  super- 
vising nurse. 

A  trained  nurse,  formerly  employed  in  a  hospital  for  conta^ous  diseasesi, 
when  suing  the  department  of  health  of  the  city  of  New  York  to  recover 
for  the  hire  of  trained  nurses  made  necessary  by  a  disease  contracted  in 
service,  pursuant  to  an  alleged  promise  that  she  should  receive  attend- 
ance and  care  should  she  become  ill,  should  be  allowed  to  ask  the  super- 
vising nurse  who  employed  her  whether,  in  addition  to  salary  and  board, 
nurses,  under  the  practice  of  the  department,  were  entitled  to  care  if 
they  became  ill  while  in  service. 

If  such  practice  prevailed  in  the  department  of  health  and  was  made 
known  to  the  plaintiff  when  hired,  it  became  part  of  the  consideration 
of  the  hiring. 

Such  evidence  as  to  the  practice  of  the  department  is  admissible  although 
the  supervising  nurse,  being  a  mere  employee,  had  no  implied  power  to 
make  such  contract  on  her  own  initiative. 

Appeal  by  the  plaintiff,  Nan  Winter,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  21st  day  of 
November,  1911,  upon  the  dismissal  of  the  complaint  by  direc- 
tion of  the  court  at  the  close  of  plaintiff's  case  upon  a  trial  at 
the  Kings  County  Trial  Term. 

Ralph  O.  Barclay  [Robert  Stewart  with  him  on  the  brief], 
for  the  appellant. 

James  D,  Bell  [Sanders  Shanks  and  Archibald  R.  Watson 
with  him  on  the  brief],  for  the  respondent. 

Carr,  J. : 

On  the  trial  of  this  case  the  plaintiff's  complaint  was  dis- 
missed at  the  close  of  her  evidence,  and  from  the  judgment  of 
dismissal  the  plaintiff  now  appeals. 

It  appears  from  the  proofs  taken  at  the  trial  that  the  plain- 
tiff was  engaged  by  the  defendant  as  a  trained  nurse  in  a 
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hospital  which  it  maintained  for  contagious .  diseases  in  the 
borough  of  Brooklyn.  She  apphed  for  employment  at  the 
hospital  in  question,  and  there  met  a  Miss  Murphy,  who  was 
then  in  charge  of  said  hospital  as  ''  Supervisor  of  nurses."  A 
conversation  took  place  between  her  and  Miss  Murphy,  in 
which  the  latter  stated  the  rate  of  compensation  payable  to 
trained  nurses  employed  in  the  said  hospital  as  forty  dollars 
a  month  with  board,  with  an  increase  to  forty -five  dollars  per 
month,  and  at  the  end  of  a  year  and  a  half's  service  fifty 
dollars  a  month.  The  plaintiff  demurred  to  these  rates,  on  the 
ground  that  they  were  too  small  for  the  risk  that  was  taken 
by  the  nurses  in  a  contagious  disease  hospital,  and  the  super- 
vising nurse  answered,  '^Eemember  though,  we  take  care  of 
you  if  you  contract  disease,  and  the  salary  will  continue  till 
you  are  able  to  work  again. " 

The  plaintiff  thereupon  entered  upon  employment  as  a  trained 
nurse  in  the  hospital  in  question,  and  her  name  was  placed 
upon  the  payroll  of  the  defendant.  While  she  was  engaged 
in  such  service,  she  injured  one  of  her  fingers;  the  injury  pro- 
gressed and  her  hand  and  arm  became  infected  with  sepsis. 
The  defendant  furnished  a  surgeon  who  amputated  the  injured 
finger.  The  ti'ouble  still  continued,  and  the  plaintiff  became 
dangerously  ill  and  was  removed  from  the  Contagious  Diseases 
Hospital  to  the  Kings  County  Hospital,  which  is  an  institu- 
tion maintained  by  another  department  of  the  government  of 
the  city  of  New  York,  namely,  the  department  of  charities. 
While  in  the  latter  institution,  the  illness  of  the  plaintiff 
became  so  severe  that  her  life  was  imperiled,  and  at  the  sugges- 
tion of  the  physician  in  charge,  the  plaintiff,  through  her 
mother,  hired  trained  nurses  for  night  and  day  attendance 
upon  her.  After  she  became  suflSciently  well  to  be  removed 
from  this  hospital,  a  period  of  convalescence  set  in.  During 
the  time  she  was  in  the  hospital,  as  well  as  for  a  number  of 
months  while  she  was  convalescing,  her  name  continued 
upon  the  payroll  of  the  defendant,  and  she  received  the 
monthly  compensation  agreed  upon.  She  finally  abandoned 
her  position  as  nurse,  and  did  not  return  to  service  under  the 
defendant. 

She  brought  this  action  for  a  breach  of  contract  to  recover 
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the  expenses  of  hiring  the  day  and  night  trained  nurses  while 
she  was  in  the  Kings  County  Hospital,  and  further  expenses 
attendant  upon  her  period  of  convalescence.  It  further  appeared 
from  the  proofs  that  the  hiring  of  these  outside  nurses  to  care 
for  the  plaintiff  while  she  was  in  the  Kings  County  Hospital 
was  a  matter  of  necessity,  as  that  institution  wa43  unable  to 
provide  her  with  the  attendance  that  was  absolutely  requisite, 
considering  her  gravely  serious  condition. 

The  learned  trial  court  was  of  opinion  that  the  supervising 
nurse,  Miss  Murphy,  had  no  power  to  make  the  contract  upon 
which  the  plaintiff  claims  to  recover  for  an  alleged  breach 
thereof.  He  held,  further,  that  it  was  incumbent  upon  the 
plaintiff  to  show  affirmatively  the  existence  of  such  a  power  in 
the  supervising  nurse. 

Miss  Murphy  was  called  as  a  witness  by  the  plaintiff,  and 
she  did  not  contradict  the  story  of  the  hiring  as  told  by  the 
plaintiff  herself.  She  testified,  however,  that  there  was  a 
schedule  of  salaries  for  nurses  at  the  hospital  in  question,  and 
that  the  furnishing  of  board  and  lodging  to  the  nurses  was 
included  in  the  compensation  to  be  paid.  She  was  asked  by 
the  plaintiff's  counsel  if  there  was  anything  further  in  regard 
to  any  of  the  nurses  who  might  be  taken  ill  while  in  the  per- 
formance of  their  duties  in  the  hospital.  This  question  was 
objected  to  by  the  defendant,  the  objection  sustained  and  an 
exception  taken. 

On  this  appeal  the  respondent  contends  that  this  action  is 
controlled  by  the  authority  of  McDonald  v.  Mayor  (68  N.  Y. 
23).  In  that  case  the  plaintiff  sought  to  recover  for  suppUes 
furnished  to  the  city  of  New  York  for  the  repair  of  a  highway. 
The  charter  of  that  city,  however,  contained  a  provision  which 
restricted  and  regulated  the  method  of  making  contracts  for 
such  purpose,  and  the  contract  under  which  the  plaintiff 
claimed  was  unquestionably  in  violation  of  the  charter  regu- 
lations and  restrictions.  While  the  learned  court  discussed  the 
various  principles  of  law  which  applied  to  the  liabihty  of 
municipal  corporations  on  contracts  made  by  its  officers,  it 
expressly  declared  as  follows:  ''This  opinion  goes  no  further 
than  to  hold,  that  where  a  person  makes  a  contract  with  the 
city  of  New  York  for  supplies  to  it,  without  the  requirements 
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of  the  charter  being  observed,  he  may  not  recover  the  value 
thereof  upon  an  implied  liability." 

This  was  then  the  law,  and  is  yet  the  law,  but  the  learned 
counsel  for  the  appellant  does  not  call  to  the  attention  of  this 
court  any  provision  of  the  charter  of  the  city  of  New  York 
which  in  any  way  regulates  the  manner  or  restricts  the  power 
of  hiring  trained  nurses  for  tjie  service  of  the  city  in  its  hos- 
pitals. The  defendant  is  a  qtuisi  mimicipal  corporation,  created 
by  the  charter  of  the  city  of  New  York,  wherein  it  is  provided 
that  it  may  sue  and  be  sued  in  its  own  name.  It  is  given  power 
to  maintain  hospitals  of  this  character,  and  to  delegate  to  cer- 
tain officers,  known  as  sanitary  superintendents,  the  exercise  of 
powers  requisite  to  carry  out  the  general  power.  (See  Laws 
of  1901,  chap.  466,  §§  1170,  1179,  1182,  1192,  as  amd.) 

The  proofs  offered  by  the  plaintiff  would  tend  to  establish 
that  she  had  been  hired  lawfully  as  a  trained  nurse  in  the  hos- 
pital in  question,  and  she  should  have  been  allowed  to  prove,  if 
she  could,  that  the  rate  of  compensation  for  such  service  included 
an  agreement  on  the  part  of  the  defendant  to  take  proper  care 
of  her  if  she  became  ill  while  in  the  defendant's  service. 

It  was  error,  therefore,  to  exclude  the  question  addressed  to 
the  supervising  nurse  in  regard  to  any  existing  rule  or  practice 
of  the  department  in  this  respect  when  the  plaintiff  was  hired. 
The  plaintiff  had  testified  that  the  supervising  nurse  had  made 
a  definite  statement  on  this  point,  and  if  such  was  the  rule  and 
practice  of  the  defendant  in  engaging  its  nurses  it  would  have 
been  competent  and  relevant  for  the  supervising  nurse  to  so 
testify.  If  there  was  such  a  rule  and  practice  of  the  department, 
and  such  was  made  known  to  the  plaintiff,  then  it  should  form  a 
part  of  the  consideration  of  the  contract  of  hiring.  Of  course 
the  "supervising  nurse,"  who  was  herself  but  an  employee, 
had  no  implied  power  to  make,  on  her  own  initiative,  a  contract 
importing  such  terms.     We  think  there  should  be  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Jenks,  p.  J.,  Thomas,  Woodward  and  Rich,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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The  People  of  the  State   of  New   York   ex  rel.  Sadie 

Wilson,  Appellant,  v.  The  Warden  of  the  City  Prison, 

Eespondent. 

Second  Department,  May  29,  1912. 

Habeas  corpus  —  commitment  for  keeping  disorderly  house — commit- 
ment on  unverified  affidavit. 

In  a  proceeding  for  a  writ  of  habeas  corpus  the  court  may  look  back  of 
the  warrant  to  see  if  the  facts  stated  in  the  depositions  of  the  prosecutor 
and  his  witnesses  conferred  jurisdiction  upon  the  magistrate  to  issue  it, 
and  unless  there  is  some  evidence  to  sustain  it,  the  warrant  is  a  nullity, 
and  the  defendant  is  entitled  to  his  discharge. 

Where  it  appears  that  the  relator  is  held  under  a  commitment  issued  by  a 
city  magistrate  upon  the  charge  of  keeping  a  disorderly  house;  that  no 
facts  establishing  the  crime  were  stated  in  the  information,  and  that  no 
affidavit  accompanied  the  information,  although  there  was  an  unveri- 
fied paper  annexed  thereto,  but  sworn  to  tr'O  days  after  the  issue  of 
the  warrant,  the  commitment  of  the  magistrate  is  invalid  and  the  writ 
should  be  granted. 

Appeal  by  the  relator,  Sadie  Wilson,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
13th  day  of  March,  1912,  dismissing  a  writ  of  habeas  corpus 
and  remanding  the  relator  to  custody. 

W.  A.  Fischer,  for  the  appellant. 

Hersey  Egginton,  Assistant  District  Attorney  [James  C 
Cropsey,  District  Attorney y  with  him  on  the  brief],  for  the 
respondent. 

HiRSCHBERG,  J. : 

The  relator  is  held  in  custody  in  the  city  prison  in  the  borough 
of  Brooklyn  under  a  commitment  issued  by  one  of  the  city 
magistrates,  directing  that  she  be  held  to  answer  to  the  Court 
of  Special  Sessions  upon  the  charge  of  keeping  a  disorderly 
house  in  said  borough  on  the  27th  day  of  February,  1912.  She 
sued  out  a  writ  of  habeas  corpus,  and  on  its  return  the  respond- 
ent justified  her  detention  by  the  committal  proceedings,  the 
return  of  which  was  traversed  by  her  on  the  ground  that  the 
commission  of  the  crime  charged  against  her  was  not  legally 
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established  thereby,  and  that  the  magistrate  accordingly  was 
without  jurisdiction  to  hold  her.  On  the  hearing  on  the  return 
of  the  writ  the  learned  Special  Term  granted  the  order  appealed 
from,  which  dismisses  the  proceedings,  quashes  the  writ  of 
habeas  corpus  and  remands  the  relator  to  the  prison  to  await 
triaL 

It  seems  to  me  that  the  commitment  by  the  magistrate  was 
clearly  invalid,  and  that  he  was  without  jurisdiction  on  the 
papers  as  presented.  By  sections  148  and  149  of  the  Code  of 
Criminal  Procedure  it  is  provided  in  substance  that  when  an 
information  is  laid  before  a  magistrate  of  the  commission  of 
a  crime,  he  must  examine  on  oath  the  informant  and  any 
witnesses  produced,  and  must  take  depositions  subscribed  by 
them  setting  forth  the  facts  tending  to  estabUsh  the  commisison 
of  the  crime.  The  informant  in  the  case  at  bar  was  a  poUce 
officer,  and  he  presented  to  the  magistrate  an  information  duly 
signed  and  sworn  to  on  the  5th  day  of  March,  1912,  charging 
the  relator,  under  the  name  of  Jane  Doe,  in  general  terms 
with  the  commission  of  the  offense  of  keeping  a  disorderly 
house.  No  facts  are  stated  in  the  information,  the  allegation 
in  relation  to  the  facts  in  the  case  being  stated  therein  as  fol- 
lows: '^  Deponent  further  states  that  he  makes  this  complaint 
based  upon  the  facts  set  forth  in  the  accompanying  affidavit 
which  is  hereto  annexed  and  made  part  of  this  complaint." 
The  warrant  for  the  apprehension  of  the  relator  was  issued  on 
March  5,  1912,  and  was  dated  that  day,  and  by  virtue  of  it  she 
was  arrested  and  committed  as  hereinbefore  stated.  No  affi- 
davit, however,  accompanies  the  information.  There  is  a  paper 
apparently  annexed  thereto,  signed  by  the  police  officer  who  made 
the  complaint.  It  is  not  verified,  but  purports  to  have  been  sworn 
to  on  the  7th  day  of  March,  1912,  two  days  after  the  presenta- 
tion of  the  information  and  the  issue  of  the  warrant.  The 
jurat  is  unsigned.  There  is  no  statement  or  explanation  of  the 
time  when  the  paper  was  signed  other  than  its  date  affords, 
and  it  must  be  presumed  that  it  was  signed  on.  the  day  it  bears 
date.  {Jackson  v.  Hillj  5  Wend.  532;  Robinson  v.  Wheeler ^ 
25  N.  Y.  252,  260.) 

Assuming  that  the  paper  sets  forth  facts  sufficient  to  justify 
the  inference  of  the  existence  of  the  crime  charged,  such  facts 
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cannot  be  regarded  in  the  circumstances  as  being  attested 
under  oath,  nor  can  the  paper  itself  be  regarded  as  a  legal 
deposition,  and  the  relator  is,  therefore,  entitled  to  resort  for 
her  protection  to  the  writ  of  habeas  corpus.  In  People  ex  rel. 
Perkins  v.  Moss  (187  N.  T.  410)  it  was  held  that  a  person, 
arrested  under  a  warrant  issued  by  a  magistrate  and  charging 
the  commission  of  a  crime,  is  not  obliged  to  await  an  examina- 
tion, but  may  resort  at  once  for  his  protection  to  a  writ  of 
habeas  corpus.  It  was  further  held  in  that  case  that  upon  such 
a  proceeding  the  court  would  look  back  of  the  warrant  to 
see  if  the  facts  stated  in  the  depositions  of  the  prosecutor 
and  his  witnesses  conferred  jurisdiction  upon  the  magistrate 
to  issue  it,  and  that  unless  there  was  some  evidence  to  sustain 
it,  the  warrant  is  a  nullity,  and  the  defendant  is  entitled  to  his 
discharge.  There  being  no  legal  evidence  in  the  case  at  bar  of 
the  commission  of  a  crime  by  the  relator,  it  follows  that  the 
order  appealed  from  should  be  reversed,  the  writ  of  habeas 
corpus  sustained,  and  the  relator  discharged  from  custody. 

Jenks,    p.    J.,    Thomas,    Carr    and    Woodward,    JJ., 
concurred. 

Order  reversed,  writ  sustained,  and  relator  discharged. 


Rose  A.  K.  Snyder,  Respondent,  v.  Nelue  K.  Parezo  and 
Others,  Defendants. 

J.  Ward  Hamblett,  Jr.,  Appellant. 

Second  Department,  May  29,  1912. 

Partition  —  parties — designation  of  unknown  heirs  — jurisdiction  over 
unknown  defendants. 

The  purchaser  of  lands  at  a  partition  sale  attacked  the  jurisdiction  of  the 
court  as  to  Lawrence  and  Edward  Kelly,  each,  if  alive,  owner  of  a  one- 
sixth  interest  in  the  property,  or  as  to  those  succeeding  to  their  title. 
The  two  men  disappeared  in  1875,  at  the  ages  of  twenty-five  and  twenty- 
three  years  respectively  and  nothing  has  been  since  heard  of  them. 
They  were  by  name  made  parties  to  the  partition  action,  and  as  related 
to  each,  thirteen  names  were  included  in  the  summons,  recited  as 
**  being  fictitious,  and  being  intended  to  designate  the  wife,  if  any,  of  the 
said  Lawrence  Kelly,  and  if  he  be  dead,  his  widow,  heirs  at  law,  devisees, 
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and  their  legal  representatives,  and  their  wives,  widows,  or  husbands,  if 
any,  and  the  heirs  at  law,  devisees,  and  legal  representatives  of  any  who 
may  be  dead."  Service  by  publication  was  then  made. 
Objections  to  the  above  designation  of  the  defendants  examined,  and 
hdd^  to  be  without  merit,  and  that  the  plaintiff  should  be  comi>elled  to 
complete  his  purchase. 

Appeal  by  J.  Ward  Hamblett,  Jr.,  from  an  order  of  the 
Supreme  Court,  made  at  the  Queens  County  Special  Term  and 
entered  m  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
12th  day  of  December,  1911,  requiring  him  to  complete  his 
purchase  of  certain  real  estate. 

Arthur  P.  Hilton,  for  the  appellant. 

Louis  Hess  [William  F.  Hendrickson  with  him  on  the 
brief],  for  the  respondent. 

Thomas,  J. : 

The  purchaser  upon  sale  of  land  in  partition  assails  the 
jurisdiction  of  the  court  as  to  Lawrence  and  Edward  Kelly, 
each,  if  alive,  owner  of  a  one-sixth  interest,  or  as  to  those 
succeeding  to  their  title.  The  two  men  disappeared  in  1875, 
at  the  several  ages  of  twenty-five  and  twenty-three  years, 
and  nothing  has  been  since  heard  of  them.  They  are  by 
name  made  parties  to  the  action,  and  as  related  to  each, 
thirteen  names  are  included  in  the  summons,  recited  as  "  being 
fictitious,  and  being  intended  to  designate  the  wife,  if  any,  of 
the  said  Lawrence  Kelly,  and  if  he  be.  dead,  his  widow,  heirs  at 
law,  de^iBees,  and  their  legal  representatives,  and  their  wives, 
widows,  or  husbands,  if  any,  and  the  heirs  at  law,  devisees,  and 
legal  representatives  of  any  who  may  be  dead,''  and  service 
by  publication  upon  persons  as  above  described  was  made 
or  attempted.  The  objections  are  that  Edward  and  Lawrence 
are  presumed  to  have  died;  that  there  is  no  proof  that  persons 
interested  through  or  under  each  does  not  exceed  the  nmnber 
of  fictitious  names  employed;  that  they  are  not  described  as 
unknown  to  plaintiff;  that  if  unknown  there  is  no  warrant  for 
their  designation  by  fictitious  names;  that  if  the  plaintiff  knew 
the  number  of  heirs,  devisees,  legatees  of  defendants,  but  did 
not  know  their  names,  such  persons  should  have  been  sued  by 
fictitious  names  and  described  as  being  all  the  "  heirs  at  law, 
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devisees,  legatees,  executors  or  administrators  of  such  persons," 
and  that  it  was  improper  to  describe  them  as  a  class,  and  that 
the  executors  or  administrators  of  any  such  defendants  who 
are  dead  are  not  made  parties  by  section  1538  of  the  Code  of 
Civil  Procedure.  The  order  of  publication  was  based  upon 
evidence  of  the  departure  of  Lawrence  and  Edward,  as  stated 
above,  and  absence  of  all  information  of  them,  and  that  none 
was  obtainable,  and  so,  if  they  be  dead,  as  to  their  wives,  widows 
and  heirs  at  law.  In  other  words,  all  knowledge  or  informa- 
tion of  them  ceased  with  their  departure  and  is  beyond  acquisi- 
tion by  the  use  of  the  diUgence  required  by  law.  There  are 
thirteen  names  to  cover  all  persons  interested  through  either 
person.  Should  the  notice  come  to  the  eye  of  a  woman,  the 
wife  or  widow,  she  would  know  whose  wife  or  widow  she  is, 
and  would  find  a  name  in  the  summons  to  which  she  could 
respond.  Should  it  come  to  any  person  interested  by  law  or 
will,  he  would  know  to  whom  he  was  related  and  could  appear 
if  he  wished.  He  would  not  be  permitted  to  meditate  that  the 
names  published  were  limited  and  that  those  interested  exceed, 
if  such  should  be  the  fact,  the  stated  number,  and  hence  deem 
himself  unnamed  and  unintended.  If  it  be  assumed  that 
Lawrence  was  dead,  the  plaintiff  could  only  know  that  there 
was  a  presumption  that  he  left  heirs,  a  presumption  justified, 
in  fact,  by  the  presence  in  the  action  of  his  sisters.  But  beyond 
this,  the  plaintiff  did  not  know  more  than  that  the  law  pre- 
sumed as  once  in  existence  human  beings,  heirs  of  Lawrence, 
if  he  be  presumed  dead.  Their  identity,  their  names  were 
unknown.  They  were  mere  unlocated  creations  of  a  legal  pre- 
sumption. Now,  to  these  technical  existences  the  summons 
allotted  names.  As  the  names  were  unknown,  the  supposititious 
persons  were  given  fictitious  names,  and  described  as  falling  in 
one  of  several  classes.  This  followed  the  Code  of  Civil  Pro- 
cedure (§  451).  As  they  were,  in  fact,  unknown,  it  was  stated 
what  relation  they  bore  to  Lawrence  Kelly,  viz.,  heirs.  What 
other  description  was  possible?  It  is  true  that  it  was  not 
literally  stated  that  they  were  imknown,  but  it  was  substan- 
tially stated.  No  person  could  read  the  title  without  know- 
ing beyond  doubt  that  it  was  not  known  whether  Kelly  was 
dead  or  alive,  and  that  if  he  was  dead,  his  heirs,  etc.,  were  suni- 
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moned.  A  more  rational  exposition  of  ignorance  of  persons  is 
not  conceivable.  The  court  was  dealing  with  fictions  of  the 
law,  and  it  so  appeared  in  the  summons.  They  come  into 
existence  by  the  naked  presumption  of  law.  By  it  they  existed 
imknown  and  unknowable,  unlocated  and  implaceable,  unnamed 
and  unnamable,  unidentifiable  —  mere  unconditioned  figments 
sprung  from  the  legal  fancy  that  Kelly  did  not  die  without 
heu-s.  But  there  is  no  presumption  that  Kelly  left  a  will  or 
nominated  an  executor,  or  that  there  was  an  executor  of  his 
estate,  or  that  his  heirs  had  married  or  died.  To  conjecture 
such  things  would  be  to  pile  speculation  on  a  legal  subtlety,  and 
raise  mere  phantoms  to  be  made  parties  to  the  action.  The 
objections  give  rise  to  idle  speculations  that  do  nothing  to 
strengthen  title,  bui  vex  by  delays  and  suspicions. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Jenks,  p.  J.,  HiRSCHBERG,  BuRR  and  Carr,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


John  J.  Hopper,  Appellant,  v.  William  R.  Willcox  and 
Others,  Constituting  the  Public  Service  Conmiission  for  the 
First  District,  Respondents. 

Second  Department,  May  17,  1912. 

Municipal  corporations  —  construction  of  subway,  city  of  New  York  — 
taxpayer's  action  to  restrain  construction  —  submission  of  question 
to  vote  of  electors  — pleading  — complaint  not  showing  failure  to 
comply  with  statute. 

Qucsre,  as  to  whether  section  12  of  chapter  753  of  the  Laws  of  1894, 
requiring  the  rapid  transit  commissioners  of  the  city  of  New  York  to 
submit  the  question  as  to  whether  subways  shall  be  constructed  to  the 
qualified  electors  of  the  city  and  providing  for  the  canvass,  etc.,  of  the 
votes  cast,  is  still  in  force. 

However,  in  a  taxpayer's  action  to  enjoin  the  letting  of  contracts  for  the 
construction  of  subways  it  will  be  assumed  that  the  rapid  transit 
commissioners  complied  with  the  provisions  of  said  section,  if  still  in 
force,  where  the  complaint  does  not  show  that  the  vote  was  not  taken, 
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but,  on  the  contrary,  alleges  that  the  proceedings  for  the  construction 
were  ^'  duly  taken  ^^  in  accordance  with  said  act  and  acts  amendatory 
thereof;  that  the  conmiission  was  duly  authorized  to  advertise  for  the 
construction,  and  that,  in  pursuance  of  resolutions,  negotiations,  acts, 
etc.,  and  **  insubstantial  conformity  vnth  the  resolutions^  negotiations^ 
acts  and  proceedings  Thereinbefore  set  forth,^^  the  city  has  expended 
large  sums  of  money,  etc. 

Appeal  by  the  plaintiflf,  John  J.  Hopper,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
in  the  office  of  the  clerk  of  the  coimty  of  Kings  on  the  25th 
day  of  April,  1912,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  Special  Term. 

Clarence  J.  Shearn,  for  the  appellant. 

Oeorge  S.  Coleman  [Oliver  (7.  Semple  and  Le  Roy  T. 
Harkness  with  him  on  the  brief],  for  the  respondents. 

Per  Curiam: 

In  this  case  a  point  was  made  upon  the  oral  argument  and 
in  the  brief  of  counsel  for  the  appellant,  which  seems  not  to 
have  been  presented  to  the  court  at  Special  Term,  and  is  not 
considered  by  Mr.  Justice  Blackmar  in  his  opinion  {Hopper  v. 
WillcoXy  76  Misc.  Eep.  345),  which  we  have  adopted. 

It  is  provided  in  section  12  of  chapter  752  of  the  Laws  of  1894, 
which  amended  the  Eapid  Transit  Act  (Laws  of  1891,  chap.  4), 
that  "  The  said  board  of  rapid  transit  railway  commissioners 
shall  cause  the  question,  whether  such  railway  or  railways 
shall  be  constructed  by  the  city  and  at  the  pubUc  expense,  to 
be  submitted  to  the  vote  of  the  qualified  electors  of  the  city 
within  which  such  railway  or  railways  is  or  are  to  be  con- 
structed." The  act  further  provides  for  a  canvass  of  the  bal- 
lots cast,  and  makes  it  the  duty  of  said  board  upon  the  canvass 
of  such  votes  by  them  "to  file  with  the  coimty  clerk  of  said 
coimty  a  statement  which  shall  declare  the  total  mmaber  of 
votes  cast  in  said  city  ^for  municipal  construction  of  rapid 
transit  road,'  and  the  total  number  so  cast  therein  ^against 
municipal  construction  of  rapid  transit  road.'  And  the  said 
railway  or  railways  shall  be  constructed  by  the  said  city  and  at 
the  public  expense,  if  it  shall  be  found  from  such  statements  so 
filed  that  there  is  a  majority  of  the  votes  so  cast  in  favor  of 
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such  municipal  construction."  Appellant  contends  that  not- 
withstanding the  amendments  to  the  Rapid  Transit  Act  passed 
since  1894,  some  of  which  definitely  authorize  subway  construc- 
tion, either  at  pubUc  cost  or  at  the  joint  cost  of  the  munici- 
pahty  and  the  contractor,  the  provision  of  the  act  of  1894, 
above  referred  to,  relating  to  popular  vote,  stands  unrepealed, 
and  that  these  later  amendments  apply  only  where  a  "  referen- 
dum vote  "  has  gone  against  construction  at  the  public  expense. 
We  express  no  opinion  as  to  whether  the  provisions  of  the 
act  of  1894  are  still  in  force  and  appUcable  to  the  present  situa- 
tion. We  think  that  the  point  is  not  properly  before  the  court. 
If  the  provisions  of  section  12  of  the  act  of  1894  are  still  in 
force  and  applicable,  and  if  a  ^^ referendum  vote"  is  a  condi- 
tion precedent  to  the  power  of  the  rapid  transit  commissioners 
to  award  contracts  to  construct  subways  at  the  joint  expense 
of  the  municipality  and  the  contractor,  there  is  no  allegation  in 
this  complaint,  nor  anything  from  which  it  must  be  necessarily 
impUed  that  such  vote  was  not  taken  and  was  against  con- 
struction at  the  pubUc  expense.  In  addition  to  the  presumption 
that  public  officers  do  their  duty,  the  complaint  alleges  in 
express  terms  *Hhat  prior  to  September  1,  1910,  proceedings 
had  been  duly  taken  under  and  in  accordance  with  the  provi- 
sions of  chapter  4  of  the  Laws  of  1891  and  the  acts  amenda- 
atory  thereof,  known  and  hereinafter  referred  to  as  the  Eapid 
Transit  Act,  whereby  the  Commission  was  duly  authorized  and 
did  on  that  day  advertise  for  proposals  in  the  alternative; " 
that  is,  for.  construction,  equipment  and  operation  with  private 
capital,  and  for  construction  at  municipal  expense. 

Again  it  is  alleged  *^Upon  information  and  belief,  that  in 
pursuance  of  said  last  mentioned  resolution  of  July  21,  1911, 
and  the  acts  and  proceedings  hereinbefore  set  forth,  said  Com- 
mission has  prepared  a  tentative  contract  or  contracts."  And 
again  ^*that  in  pursuance  of  the  resolutions,  negotiations,  acts 
and  proceedings  hereinbefore  referred  to  in  addition  to  pre- 
paring forms  of  contracts  under  which  proposals  could  be 
received  which  would  be  in  substantial  conformity  with  the 
resolutions^  negotiations,  acts  and  proceedings  hereinbefore 
set  forth,  the  City  has  expended  and  wiU  continue  to  expend 
large  sums  of  money  in  the  preparation  of  detailed  plans  and 
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specifications."  And  again  "that  in  pursuance  of  the  reso- 
lutions, negotiations,  acts  and  proceedings  as  hereinbefore 
referred  to,  the  Commission  through  the  preparation  of 
fonns  of  contracts  and  plans  and .  specifications,  are  taking 
steps  to  consummate  in  substantial  conformity  with  the  reso- 
lutions, negotiations,  acts  and  proceedings  hereinbefore  set 
forth,  arrangements  embodying  the  following  fundamental 
provisions."  Then  at  length  are  set  forth  the  fimdamental 
provisions  which  it  is  alleged  make  the  contracts  illegal  con- 
tracts, and  nowhere  therein  or  in  any  other  portion  of  the  com- 
plaint is  any  reference  made  to  the  absence  of  a  popular  vote 
upon  the  question. 

JeNBS,  p.  J.,  HiRSCHBERG,  BURR,  WoODWARD  and  RiCH,  JJ., 

concurred. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice 
Blacemar  at  Special  Term  (Reported  in  76  Misc.  Rep.  3^5), 
with  concurring  memorandum. 


>  Laura  E.  Southwick,  Respondent,  v.  New  York  Christian 

Missionary  Society  and  The  Church  of  Christ,  Appel- 
lants,   Impleaded   with   G.   Wilton   Lewis    and    Others, 

Defendants. 

Fourth  Department,  May  15,  1912. 

Beal  property  —  condition  subsequent  —  forfeiture  for  breacli  of  condi- 
tion —  who  may  assert  forfeiture  —  assignability  of  right  —  possi- 
bility of  reverter  —  right  of  re-entry  indivisible. 

The  granting  part  of  a  conveyance,  executed  in  1861,  contained  the  fol- 
lowing: "  The  above-described  land  being  designed  for  church  purposes. 
It  is  understood  and  agreed  tliat  the  seats  therein  shall  be  forever  free 
for  the  use  of  any  and  all  persons  to  occupy  in  the  capacity  of  worship. 
But  if  the  seats  of  the  church  to  be  erected  thereon  or  any  other  church 
thereon  shall  be  rented  or  sold,  then  the  said  above-described  premises 
shall  revert  to  said  party  of  the  first  part  or  her  heirs."  In  1906,  after 
the  death  of  the  grantor,  the  church  society  then  occupying  the  edifice 
erected  on  the  premises  leased  the  same  to  a  union  free  school  district; 
the  pews  were  removed  a  partition  erected  through  the  middle  of  the 
audience  room  and  the  building  has  been  devoted  since  that  time  to 
school  purposes,  and  no  religious  services  have  been  held  therein  and 
the  x>ewB  have  never  been  replaced. 


Digitized  by  VjOOQIC 


SouTffWTCK  V.  New  York  Christian  Missionary  Soc.    117 

App.  Div.]  Fourth  Department,  May,  1912. 

Held^  that  the  clause  above  quoted  constituted  a  condition  subsequent; 
That  the  title  of  the  premises  conveyed  was  absolutely  vested  in  the 

grantees,   subject  only  to  be  forfeited  by  a  breach  of  the  condition 

quoted; 
That  the  removal  of  the  pews  and  the  use  of  the  edifice  for  school  purposes 

constituted  a  forfeiture; 
That  the  grandchild  and  heir  at  law  of  the  grantor  may  re-enter  and 

assert  a  forfeiture  of  the  conveyance,  and  the  fact  that  she  acquired  the 

interest  of  the  other  representatives  of  the  grantor  before  commencing 

the  action  does  not  affect  her  rights. 
The  rule  that  the  interest  of  a  grantor  and  his  heirs  at  law  in  the  **  possi- 

bihty  of  reverter  ^'  is  not  assignable  does  not  apply  to  an  assignment  by 

one  heir  at  law  to  another. 
The  right  of  re-entry  is  indivisible,  and  if  there  is  any  one  to  represent  the 

original  grantor  that  person  can  avail  himself  of  the  breach,  and  if  there 

are  other  heirs  capable  of  enjoying  the  benefit  with  such  person  the 

re-entry  will  be  for  the  benefit  of  all. 
PooTK,  J.,  and  McLsNNAK,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  the  New  York  Christian  Mission- 
ary Society  and  another,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  ofl&ce  of  the  clerk 
of  the  county  of  Chautauqua  on  the  3d  day  of  November,  1911, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Chautauqua  Special  Term. 

Elijah  W.  HoUy  for  the  appellant  missionary  society. 

Clark  A.  Craine,  for  the  appellant  the  Church  of  Christ. 
Louis  L.  Thrasher y  for  the  respondent. 

Spring,  J. : 

In  1861  Laura  Selleck  conveyed  the  premises  in  controversy 
to  the  trustees  of  the  Methodist  Protestant  Church  of  Fredonia, 
and  the  granting  part  of  the  conveyance  contained  the  follow- 
ing: "  The  above-described  land  being  designed  for  church  pur- 
poses. It  is  understood  and  agreed  that  the  seats  therein  shall 
be  forever  free  for  the  use  of  any  and  all  persons  to  occupy  in 
the  capacity  of  worship.  But  if  the  seats  of  the  church  to  be 
erected  thereon  or  any  other  church  thereon  shall  be  rented  or 
sold  then  the  said  above-described  premises  shall  revert  to  said 
party  of  the  first  part  or  her  heirs." 

The  grantor  intended  that  the  premises  conveyed  were  to  be 
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devoted  to  church  purposes,  and  that  the  church  edifice,  which 
was  soon  erected,  was  to  be  free  to  any  and  all  persons  who 
attended  it  for  the  purpose  of  worship;  and  in  the  event  that 
this  main  object  of  the  grant  was  defeated  and  disregarded  the 
title  of  the  grantees,  or  their  successors  in  title,  was  to  revert 
to  the  grantor,  or  her  heirs  at  law,  at  their  election.  The  title 
of  the  premises  conveyed  was  absolutely  vested  in  the  grantees, 
subject  only  to  be  forfeited  by  a  breach  of  the  condition  quoted; 
and  the  language  employed,  taken  as  a  whole,  constituted  a 
condition  subsequent.  {Upington  v.  Corrigariy  151  N.  T.  143, 
154;  Plumb  v.  TubbSy  41  id.  442;  Munro  v.  Syracuse,  L.  S.  <& 
N.  R.  R.  Co.,  200  id.  224;  Oibert  v.  Peteler,  38  id.  165; 
Cowell  V.  Springs  Co.,  100  U.  S.  55;  Ntcoll  v.  N.  Y.  &  Erie 
R.  R.  Co.,  12  N.  Y.  121;  Osgood  v.  Abbott,  58  Maine,  73,  78 
et  seq.;  13  Current  Law,  1288;  Woodworth  v.  Payne,  74  N.  Y. 
196.) 

The  authorities  are  uniform  that  conditions  subsequent  are 
not  favored,  because  a  forfeiture  of  an  estate  in  fee  follows 
their  breach.  If,  however,  the  language  is  plain  and  explicit, 
creating  such  a  condition,  it  will  be  enforced. 

As  was  said  in  Munro  v.  Syra^use^  L.  S.  &  N.  R.  R.  Co.  (200 
N.  Y.  supra,  at  p.  230),  after  stating  the  general  practice  as  to 
such  condition:  "When,  however,  the  intention  of  the  parties 
is  so  clearly  expressed  as  to  show  that  the  enjoyment  of  the 
estate  created  by  the  deed  was  intended  to  depend  upon  the 
performance  of  a  certain  stipulation,  it  is  held  a  condition  and 
not  a  covenant." 

In  the  present  conveyance  the  purpose  of  the  grantor  is  clear 
and  unmistakable,  and  it  is  equally  clear  that  there  has  been  a 
violation  of  that  condition.  The  court  has  found,  and  the  evi- 
dence sustains  the  findings,  that  in  1906  the  church  society 
then  occupying  the  edifice  erected  on  the  premises  leased  the 
same  to  a  union  free  school  district;  the  pews  were  removed, 
a  partition  erected  through  the  middle  of  the  audience  room 
and  the  building  has  been  devoted  since  that  time  to  school  pur- 
poses, and  no  religious  services  have  been  held  therein  and  the 
pews  have  never  been  replaced.  The  condition  is  like  any 
other  clause  in  a  deed  not  repugnant  to  the  purpose  of  the 
grant,  and  it  should  be  enforced.     (74  N.  Y.  196,  supra.) 
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When  the  clause  in  question  was  considered  on  a  former 
appeal  {Woodworth  v.  Payne^  74  N.  Y.  196)  the  church  prop- 
erty had  been  conveyed  to  an  individual  in  payment  of  a  debt 
of  the  society,  but  the  edifice  was  still  used  for  reUgious  wor- 
ship and  the  pews  were  free.  It  was,  consequently,  held  that 
there  was  no  breach  of  the  condition.  The  court  in  consider- 
ing the  question  now  involved  used  this  language  (at  p.  198): 
"  If  by  any  means  the  object  of  the  grantor  was  perverted  from 
the  purpose  she  had  in  view,  or  the  church  used  or  appropriated 
it  for  any  secular  or  irreligious  purpose,  then  a  forfeiture 
would  follow  the  act,  and  the  land  revert  back  to  the  heirs  of 
the  grantor."  And  again  (at  p.  200) :  ^^  The  fee  of  the  land  and 
the  use  of  the  pews  are  placed  on  a  different  footing.  The 
former  may  be  transferred,  because  such  transfer  is  not  forbid- 
den and  is  not  inconsistent  with  either  the  purpose  or  the  con- 
dition of  the  conveyance.  If  the  pews  are  disposed  of,  the 
condition  is  violated,  the  grant  becomes  void,  and  the  land 
reverts  as  provided." 

It  would  seem,  therefore,  as  if  the  Court  of  Appeals  in  con- 
struing the  clause  in  controversy  determined  in  that  case  that 
it  was  a  condition  subsequent,  and  if  the  edifice  was  devoted  to 
other  than  religious  purposes  and  the  pews  removed,  that  such 
acts  would  constitute  a  breach  of  the  condition,  and  the  land 
would  revert  to  the  heirs  of  the  grantor,  if  they  elected  to 
re-enter. 

Second.  At  the  time  of  the  breach  of  the  condition  mentioned 
the  grantor  was  dead,  and  the  plaintiff  and  three  others  were 
her  only  heirs  at  law,  and  by  quitclaim  deeds  the  three,  aside 
from  the  plaintiff,  attempted  to  transfer  their  interest  in  the 
premises  conveyed  to  the  plaintiff. 

The  rule  seems  to  be  a  general  one  that  the  interest  of  the 
grantor  and  her  heirs  at  law  is  what  has  been  termed  ^'  the 
possibility  of  reverter;"  or,  in  other  words,  a  mere  personal 
right,  and  not  technically  an  estate  in  the  land.  K  this  grantor 
or  her  heirs  at  law  did  not  elect  to  avail  themselves  of  the  right 
of  re-entry  and  to  assert  a  forfeiture  of  the  conveyance  by 
reason  of  the  breach  of  the  condition  the  title  remained  unim- 
paired in  the  grantee.  In  following  out  this  rule  it  has  been 
held  that  the  right  is  not  assignable.     (Fowler  v.  Coates^  201 
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N.  T.  257;  Upington  v.  Corrigariy  151  id.  143,  153  et  seq.; 
Towlev.  Remsen,  70  id.  303,  312;  Nicollv.  N.  Y.  &  Erie  R. 
R.  Co.y  12  id.  121;  2  Reeves  Eeal  Prop.  §  721  et  seq.) 

The  philosophy  of  this  rule  seems  to  be  that  the  right  does 
not  pass  by  descent,  but  the  heir  at  law  represents  the  original 
grantor,  and,  consequently,  a  stranger  to  the  title  is  not  her 
representative.  As  was  said  in  Fowler  v.  Coates  (201  N.  Y. 
supra,  at  p.  263):  "The  right  to  re-enter  and  to  insist  upon  a 
forfeiture  of  the  estate  upon  breach  of  such  a  condition  can 
only  be  reserved  for  the  benefit  of  the  grantor  and  his  heirs, 
and  an  assignee,  as  a  stranger  to  the  title,  cannot  take 
advantage  of  it." 

And  in  Fonda  v.  Sage  (46  Barb.  109)  the  court  used  this 
language  (at  p.  122):  "It  seems  to  be  well  settled,  upon 
abundant  authority,  that  a  condition  in  a  conveyance  can  only 
be  reserved  for  the  benefit  of  the  grantor  of  the  estate  and  his 
heirs,  and  that  no  stranger  can  take  advantage  of  the  breach 
of  a  condition.'' 

The  inhibition  against  the  assignability  of  the  right  of  entry 
for  the  breach  of  a  condition  of  this  kind  was  early  recognized 
in  England,  and  for  the  reason  that  "imder  color  thereof  pre- 
tended titles  might  be  granted  to  great  men,  whereby  right 
might  be  trodden  down  and  the  weak  oppressed."  (Coke  Litt. 
214a.) 

The  plaintiff  in  this  action  is  not  a  stranger,  but  the  grand- 
child and  an  heir  at  law  of  Laura  Selleck,  the  grantor.  She 
had  the  right  to  re-enter  or  to  commence  this  action,  which  is 
tantamoimt  to  a  re-entry.  {Plumb  v.  Tubbs,  41  N.  Y.  442, 
450.)  By  so  doing  she  elected  to  declare  the  condition  for- 
feited. Before  commencing  the  action  she  acquired  the  inter- 
est of  the  other  representatives  of  the  grantor.  While  the 
general  rule,  as  already  adverted  to,  is  stated  in  expUcit  lan- 
guage, I  find  no  case  where  the  doctrine  was  laid  down  in  which 
the  assignment  was  by  one  heir  at  law  to  another.  It  seems 
to  me  that  the  facts  in  this  case  establish  an  exception  to  this 
general  rule,  which  rests  upon  the  proposition  that  strangers 
cannot  be  representatives  of  one  responsible  for  a  condition 
subsequent. 

If  all  the  heirs  at  law  assigned  to  a  stranger  so  that  their 
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right  to  declare  the  title  forfeited  is  gone,  there  is  no  one  to 
represent  the  grantor.  The  right  partakes  of  the  characteris- 
tics of  the  title  to  land,  passing  by  descent,  only  the  exercise 
of  election  is  confined  to  those  who  inherit.  If,  however,  there 
is  one  heir  remaining,  he  can  as  to  his  specific  interest  elect  to 
determine  the  title  in  the  grantees  for  violation  of  the  condi- 
tion. K  the  other  heirs,  instead  of  miiting  with  the  plaintiff, 
prefer  to  transfer  their  rights  to  her  there  is  no  infraction  of 
the  principle  adverted  to  which  debars  a  stranger  from  taking 
advantage  of  the  breach. 

Even  if  the  conveyance  by  these  heirs  at  law  to  the  plain- 
tiff 4id  extinguish  their  right  of  re-entry  for  condition  broken, 
it  does  not  aflfect  the  plaintiff's  right  to  recover  the  premises  in 
their  entirety.  The  right  of  re-entry  is  indivisible,  and  if  there 
is  any  one  to  represent  the  original  grantor  that  person  can 
avail  himself  of  the  breach,  and  if  there  are  other  heire  capable 
of  enjoying  the  benefit  with  such  pei-son  the  re-entry  wiU  be 
for  the  benefit  of  all.  If  for  any  reason  the  other  heirs  have 
lost  their  right,  then  the  re-entry  will  be  available  solely  to  the 
heir  at  law  who  has  not  parted  with  the  right. 

As  was  said  in  Bouvier  v.  Baltimore  &  N.  Y.  JR.  R.  Co. 
(67  N.  J.  L.  281;  60  L.  R.  A.  750,  767):  '^  A  right  of  entry  for 
condition  broken  is  inherently  indivisible.  An  entry  by  one 
of  two  or  more  joint  grantors  would  inure  to  the  benefit  of  aU, 
and  it  is  obvious  that  an  attempt  to  sever  the  joint  right  before 
entry  would  be  ineffectual. " 

I  think,  therefore,  the  judgment  should  be  affirmed. 

All  concurred,  except  McLennan,  P.  J.,  and  Foote,  J.,  who 
dissented  in  .an  opinion  by  Foote,  J. 

Foote,  J.  (dissenting): 

The  lands  which  are  the  subject  of  this  action  were  conveyed 
by  Laura  C.  Selleck,  November  15,  1861,  to  Almon  Smith  and 
five  others  as  "trustees  in  trust  of  the  Methodist  Protestant 
Church  of  Fredonia  and  their  successors  in  office  "  for  the  con- 
sideration recited  in  the  deed  of  $300.  The  land  was  then  a 
vacant  village  lot.  In  this  deed,  inamediately  following  the 
description  of  the  land  conveyed,  is  the  following:  *^The 
above-described  land  being  designed  for  church  purposes  it  is 


Digitized  by  VjOOQIC 


122    SouTHWicK  V.  New  York  Christian  Missonary  Soc. 

Fourth  Department,  May,  1912.  [Vol.  151. 

underBtood  and  agreed  that  the  seats  therein  shall  be  forever 
free  for  the  use  of  any  and  all  persons  to  occupy  in  the  capacity 
of  worship,  but  if  the  seats  of  the  church  to  be  erected  thereon 
or  any  other  church  thereon  shall  be  rented  or  sold,  then  the 
said  above-described  premises  shall  revert  to  the  said  party  of 
the  first  part  or  her  heirs."  Then  follows  the  habendum  in  the 
usual  form,  "  imto  the  said  party  of  the  second  part  and  to 
their  successors  in  office  and  assigns  forever,"  and  then  full 
covenants  of  warranty  of  title  and  possession. 

The  church  edifice  was  erected  and  occupied  by  the  Metho- 
dist Protestant  Church,  and  on  May  26,  1873,  being  in  debt 
to  an  amount  greater  than  it  could  pay,  this  church  corpora- 
tion, on  obtaining  leave  of  the  court  for  that  purpose,  conveyed 
the  property  to  its  pastor,  Oren  C.  Payne,  to  whom  the  debt 
was  due,  by  deed  containing  the  same  conditions,  except  that 
for  breach  of  the  conditions  the  lands  were  to  revert  to  said 
Methodist  Protestant  Church  as  party  of  the  first  part.  Mrs. 
Selleck  had  died  in  1862,  leaving  Lucius  S.  Woodwoi*th  as  her 
only  heir  at  law.  Shortly  after  this  deed  to  Payne,  Wood- 
worth,  as  heir  at  law  of  Mrs.  Selleck,  brought  ejectment 
against  Payne  to  recover  the  lands  on  the  groimd  that  they 
had  been  forfeited  to  him  for  breach  of  the  condition  in  the 
deed  from  Mrs.  Selleck,  but  it  was  held  that  the  conveyance  to 
Payne  was  not  a  breach  {Woodworth  v.  Payne^  74  N.  Y.  196), 
and  Woodworth  failed  in  his  action. 

On  October  10,  1878,  shortly  after  the  final  decision  in  the 
Woodworth  case,  Payne  conveyed  the  lands  to  George  W. 
Lewis  by  warranty  deed  containing  the  same  conditions,  except 
that  the  lands  were  to  revert  to  Payne  as  party  of  the  first 
part. 

On  August  20,  1880,  George  W.  Lewis  and  wife  conveyed 
part  of  the  premises  to  the  defendant,  The  Church  of  Christ, 
and  on  November  11,  1885,  the  remainder  of  said  premises. 
Each  of  these  deeds  contained  the  following  provisions  and  con- 
ditions: "The  premises  above  described,  being  designed  for 
church  purposes,  this  conveyance  thereof  is  made  by  the 
grantor  and  accepted  hy  the  grantee  upon  the  following  condi- 
tions, that  is  to  say:  First.  That  the  seats  in  the  house  of  wor- 
ship now  standing  thereon  and  the  seats  in  any  other  house  of 
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worship  that  may,  at  any  time  hereafter  be  erected  thereon 
shall  be  forever  free  for  the  use  of  any  and  all  persons  to  occupy, 
who  shall  choose  to  attend  religious  services  therein;  but  if  the 
seats  in  the  house  of  worship  now  standing  on  said  premises,  or 
the  seats  in  any  other  house  of  worship  that  may,  at  any  time 
hereafter  be  erected  thereon,  shall  be  rented  or  sold,  then  the 
said  premises  shall  revert  to  and  become  the  property  of  the 
party  of  the  first  part,  his  heirs  or  assigns.  Second,  That  the 
party  of  the  second  part  shall  have  and  hold  the  said  premises 
for  the  use  of  the  religious  society  known  and  organized  under 
the  Laws  of  the  State  of  New  York,  as  the  Church  of  Christ, 
in  Fredonia,  aforesaid,  and  now  occupying,  for  public  wor- 
ship, the  building  standing  thereon,  and  if  the  said  society  shall 
at  any  time  be  dissolved  or  shall  discontinue  public  worship 
therein  for  the  space  of  three  years,  then  the  said  premises  shall 
become  the  property  of  the  New  York  Christian  Missionary 
Society,  to  be  taken,  owned  and  used  by  said  last  named  society, 
under  the  restrictions  in  relation  to  perpetual  free  seats  herein- 
before contained." 

The  defendant.  The  Church  of  Christ,  maintained  religious 
services  in  the  church  building  on  these  premises  imtil  in  or 
about  the  month  of  August,  1906,  when  it  made  a  written  lease 
of  the  building  to  the  trustees  of  union  free  school  district  No. 
8  for  school  purposes.  The  church  pews  were  then  removed  to 
the  basement,  one  or  more  partitions  were  put  in  and  school 
seats  and  desks,  and  the  building  was  used  on  week  days  for 
this  district  school  for  upwards  of  three  and  a  half  years,  and 
since  December,  1906,  until  the  commencement  of  this  action 
on  March  4,  1910,  no  church  or  reUgious  services  of  any  kind 
have  been  held  in  the  building  or  on  the  premises. 

On  the  25th  of  January,  1910,  the  defendant,  the  New  York 
Christian  Missionary  Society,  claiming  to  have  become  the 
owner  of  the  premises  for  breach  of  the  conditions  in  the  deed 
from  Lewis  to  the  defendant,  The  Church  of  Christ,  entered  into 
a  written  contract  for  the  sale  of  said  premises  to  the  defend- 
ants Colvin,  Cowden  and  Lowell,  who  were  acting  in  such  pur- 
chase for  Fredonia  Grange  No.  1,  Patrons  of  Husbandry.  This 
contract  was,  however,  subsequently  canceled  by  the  parties 
after  the  commencement  of  this  action  and  before  the  trial. 

Digitized  by  VjOOQIC 


124    SouTHWicK  V.  New  York  Christian  Missionary  Soc. 

Fourth  Department,  May,  1912.  [Vol.  151. 

The  trial  court)  has  found  that  the  premises  have  ceased  to  be 
used  for  church  or  religious  purposes,  and  that  they  have  been 
devoted  to  other  than  church  or  rehgious  purposes. 

Lucius  S.  Woodworth  died  in  the  month  of  August,  1880, 
leaving  the  plaintiff  and  two  other  children  and  two  grand- 
children as  his  only  heirs  at  law.  One  of  these  children  died 
without  issue  before  the  commencement  of  this  action.  The 
other  child  on  December  17,  1909,  and  the  grandchildren  on 
February  14,  1910,  conveyed  by  deed  to  plaintiff  all  their  rights 
and  interests  in  the  premises  in  question. 

Oren  C.  Payne  and  Fanny,  his  wife,  died  before  the  com- 
mencement of  this  action,  leaving  the  defendants  Willoughby, 
Reeves,  Dolphin  and  Shaw  as  their  only  heirs  at  law. 

George  W.  Lewis  died  before  the  commencement  of  this 
action  and  his  heirs  at  law  are  defendants  herein. 

Oh  these  facts  the  learned  trial  court  below  has  held  as  con- 
clusions of  law  that  the  conditions  contained  in  the  deed  from 
Mrs.Selleck  to  the  trustees  of  the  Methodist  Protestant  Church 
were  broken,  and  that  by  reason  of  such  breach  the  title  has 
reverted  to  the  heu-s  of  Mrs.  Selleck;  that  the  deeds  from  the 
other  heirs  of  Mrs.  Selleck  to  the  plaintiff  are  sufficient  to 
convey  to  the  plaintiff  the  right  of  re-entry  arising  from  the 
breach  of  said  conditions,  and  that  the  plaintiff  is  entitled  to 
recover  the  premises  in  fee  as  the  owner  thereof. 

I  think  the  decision  below  should  be  reversed  and  dissent 
from  the  prevailing  opinion  for  the  following  reasons: 

The  decision  below  seems  to  have  been  based  upon  the  lan- 
guage of  the  opinion  of  Judge  Miller  in  Woodworth  v.  Payne, 
The  precise  question  before  the  court  in  that  case  was  whether 
the  deed  of  these  lands  by  the  Methodist  Protestant  Church  to 
Payne,  who  had  been  its  minister,  in  satisfaction  of  its  indebt- 
edness to  him,  upon  the  same  conditions,  was  a  breach  of  those 
conditions.  It  was  held  that  the  use  and  occupancy  of  the 
church  was  not  intended  to  be  limited  to  any  particular  denomi- 
nation of  Christians,  and  that  there  had  been  no  abandonment 
or  misappropriation  of  the  property  in  contravention  of  the 
design  of  the  grantor,  and  that  a  sale  of  the  whole  property 
was  not  a  sale  or  rental  of  the  pews  within  the  intent  of  the 
deed,  that  the  pews  still  remained  free  and  nothing  had  been 
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done  to  interfere  with  or  prevent  their  use  and  occupation  as 
such  or  to  convert  the  property  to  any  other  than  church  pur- 
poses. In  the  course  of  the  opinion,  however,  this  language  is 
used:  "If  by  any  means  the  object  of  the  grantor  was  per- 
verted from  the  purpose  she  had  in  view,  or  the  church  used  or 
appropriated  it  for  any  secular  or  irrehgious  purpose,  then  a 
forfeiture  would  follow  the  act  and  the  land  revert  back  to  the 
heirs  of  the  grantor." 

It  is  upon  this  sentence  from  the  opinion  that  plaintiff  reUes. 
The  question  was  not  involved  in  that  case.  There  had  been 
no  appropriation  of  the  property  to  any  secular  or  irreligious 
purpose;  hence,  what  was  said  on  this  subject  was  by  way  of 
argument  or  illustration  and  was  not  a  part  of  the  judgment. 

The  clause  of  Mrs.  Selleck's  deed,  "But  if  the  seats  of  the 
church  to  be  erected  thereon  or  any  other  church  thereon  shall 
be  rented  or  sold,  then  the  said  above  described  premises  shall 
revert  to  said  party  of  the  first  part  or  her  heirs,"  is,  no  doubt, 
a  condition  subsequent.  The  clause,  "It  is  understood  and 
agreed  that  the  seats  therein  shall  be  forever  free  for  the  use 
of  any  and  all  persons  to  occupy  in  the  capacity  of  worship," 
standing  by  itself,  would  be  construed  as  a  covenant  and  not 
a  condition.  The  statement,  "  The  above  described  land  being 
designed  for  church  purposes,"  is,  by  itself,  neither  a  condition 
nor  a  covenant. 

The  question  is  whether  the  joining  of  all  these  statements 
in  one  sentence  requires  an  interpretation  or  indicates  an  inten- 
tion that  they  are  each  a  part  of  the  condition  for  breach  of 
which  the  title  is  to  be  forfeited. 

The  rule  for  interpreting  conditions  in  deeds  is  thus  stated  in 
Beeves  on  Real  Property  (Vol.  2,  p.  1010):  "  The  law  does  not 
favor  conditions;  and,  where  the  phraseology  employed  by  the 
parties  is  doubtful  or  reasonably  susceptible  of  some  other  inter- 
pretation, it  will  not  be  decided  that  an  estate  on  condition  has 
been  brought  into  being." 

In  Freer  v.  Olen  Springs  Sanitarium  Co.  (131  App.  Div. 
852)  lands  had  been  conveyed  to  the  village  of  Watkins  by  deed, 
which  contained  these  provisions:  "In  perpetuity  for  the  pur- 
pose of  a  village  cemetery. "  "  And  it  is  hereby  mutually  under- 
stood and  agreed  that  all  the  above  described  reservation  shall 
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be  used  for  burial  or  cemetery  purposes  only.  *  *  *  To  hold 
the  said  lands  and  premises  to  the  said  party  of  the  second  part  in 
perpetuity  for  the  purposes  and  upon  the  conditions  herein 
expressed.  *  *  *  And  the  said  party  of  the  second  part  [is] 
hereby  directed  and  required  as  a  condition  of  this  conveyance 
to  devote  said  premises  thus  conveyed  to  the  purposes  of  a  Ceme- 
tery or  place  for  the  burial  of  the  dead  and  to  no  other  purpose 
*  *  *  forever.  *  *  *  And  said  party  of  the  second 
part  *  *  *  [does]  hereby  accept  the  above  grant  for  the 
purposes  herein  stated,  and  by  such  acceptance  [does]  hereby 
agree  and  covenant  in  consideration  of  the  premises  that  said 
party  of  the  second  part  *  *  *  will  faithfully  observe  and 
carry  out  according  to  the  true  intent  and  meaning  hereof  each 
and  every  of  the  aforesaid  requirements,  conditions  and  direc- 
tions subject  to  which  this  conveyance  is  given."  It  was  held 
that  it  was  a  covenant  and  not  a  condition  subsequent,  and  that 
the  land  was  not  forfeited  by  the  conveyance  of  a  portion  of 
the  land  by  the  village  to  a  purchaser  for  other  than  cemetery 
purposes.  This  case  was  affirmed  in  the  Court  of  Appeals  (198 
N.  Y.  575). 

In  Board  of  Education  v.  Reilly  (71  App.  Div.  468),  where 
lands  were  conveyed  to  the  trustees  of  a  school  district,  their  suc- 
cessors and  assigns  by  deed  containing  the  following  habendum 
clause:  "To  have  and  to  hold  the  above  granted,  bargained 
and  described  premises,  with  the  appurtenances  unto  the  said 
parties  of  the  second  part,  their  successors  and  assigns,  for  the 
uses  and  purposes  of  school  district  No.  10,  of  the  said  town 
of  Greenburgji,  upon  which  to  erect  a  school  house  and  other 
appurtenances  for  said  school  district  No.  10,  in  said  town  of 
Greenburgh,  forever,"  it  was  held  that  the  trustees  acquired  a 
title  in  fee  simple  absolute,  and  that  the  clause  did  not  create 
a  condition,  a  covenant  or  a  restriction,  and  that  it  was  simply 
a  recital  of  the  purpose  for  which  the  trustees  bought  the 
property. 

In  Abbott  V.  Curran  (98  N.  Y.  665)  it  was  held  that  the  deed 
which  contained  the  recital,  'Hhat  the  grant  was  made  for 
commercial  purposes  only  and  for  the  benefit  of  commerce," 
was  not  a  conveyance  upon  condition. 

In  view  of  this  state  of  the  authorities,  I  think  this  deed 
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should  be  construed  as  containing  a  condition  subsequent  in 
respect  only  to  a  sale  or  leasing  of  the  seats  in  this  church,  as 
it  was  for  this  only  that  the  grantor  reserved  the  right  to 
forfeit  the  title;  that  the  statement  that  the  land  described 
was  designed  for  church  purposes  is  neither  a  condition  nor 
covenant,  and  the  statement  that  "the  seats  therein  shall  be 
forever  free  for  the  use  of  any  and  all  persons  to  occupy  in  the 
capacity  of  worship"  is  at  most  a  covenant,  the  breach  of 
which  would  not  forfeit  the  title.  There  has  been  no  sale  or 
leasing  of  the  seats  within  the  .intent  and  meaning  of  the  con- 
dition in  respect  thereto.  I  think  the  grantor  did  not  have  in 
mind  or  intend  that  there  should  be  any  forfeiture  of  the  title 
miless,  while  a  church  building  was  maintained  on  this  prop- 
erty, money  should  be  exacted  from  persons  attending  religious 
services  therein. 

But,  if  it  were  otherwise,  I  think  plaintiff's  right  is  limited 
to  the  undivided  interest  which  she  has  as  heir  at  law,  and 
that  the  conveyance  to  her  by  the  other  heirs  is  ineffectual  to 
vest  in  her  any  right  of  action  which  they  may  have  had  for 
their  undivided  shares.  The  possibility  of  forfeiture  or  reverter 
arising  from  a  condition  subsequent  in  a  deed  in  fee  is  not  an 
interest  in  land  and  is  not  assignable.  It  may  be  reserved  for 
the  benefit  of  the  grantor  or  his  heirs,  as  was  done  here,  but 
that  this  right  cannot  be  assigned  or  transferred  by  the  grantor 
either  before  or  after  breach  is  settled  by  abundant  authority. 
(Upington  v.  Corrigan,  151  N.  Y.  14S;  Fowler  y.  Coates,  201 
id.  25T.  See,  also,  2  Reeves  Real  Prop.  §§  721,  722.)  Nor  is 
there  any  greater  right  in  the  heirs  of  the  grantor  after  his 
decease  to  assign  or  transfer  this  right.  Moreover,  the  effect 
of  an  attempt  to  convey  by  the  grantor,  or  after  his  decease 
by  the  heirs  or  any  of  them,  though  ineffectual  as  a  grant, 
operates  to  put  an  end  to  the  right  and  practically  to  release  it 
to  the  holder  of  the  title.  I  quote  as  follows  from  the  opinion 
of  Mr.  Justice  Williams  in  Berenhroick  v.  St.  Luke^s  Hos- 
pital (23  App.  Div.  339),  a  case  involving  this  precise  question: 
"It  is  well  settled  that  where  a  deed  of  property  in  fee  is 
made,  with  a  condition  subsequent  imposed  and  a  right  of 
re-entry  reserved  to  the  grantor,  the  right  of  re-entry  is  a  mere 
right  in  action  and  not  an  interest  in  the  land;  that  it  is  not 
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assignable  nor  grantable;  that  it  descends  to  the  grantor's  heirs, 
but  does  not  pass  by  a  conveyance.  And  any  deed  by  which 
the  original  grantor  or  his  heirs  undertakes  to  transfer,  assign 
or  grant  the  land  or  the  reversion  of  it  while  it  may  be  ineffec- 
tual to  convey  title  to  the  grantee,  does  operate  to  put  an  end 
to  the  rights  of  the  grantor." 

It  follows  that  the  deeds  of  the  several  heirs  to  the  plaintiff 
were  not  only  ineffectual  but  extinguished  or  released  to  the 
owners  of  the  fee  their  rights,  leaving  plaintiff  a  right  only  in 
respect  to  plaintiff's  undivided  interest. 

For  the  reasons  stated,  I  think  the  judgment  appealed  from 
should  be  reversed  and  a  new  trial  ordered. 

McLennan,  P.  J.,  concurred. 
Judgment  aflBrmed,  with  costs. 


CoLUMBLA.  Distilling  Company,  Appellant,  v.  Charles  W. 
Rech  and  Frederick  A.  Rech,  Respondents. 

Fourth  Department,  May  1,  1912. 

Bills  and  notes — alteration  of  instrument  by  addition  of  interest  clause 
— instrument  and  original  indebtedness  exting^shed — proof  showings 
fraud. 

Where  the  payee  of  a  promissory  note  originally  drawn  without  interest 
adds  the  words,  *'with  interest  at  6ji^,"  without  the  knowledge  or 
consent  of  the  maker,  there  is  a  material  alteration  of  the  note  within 
the  meaning  of  the  Negotiable  Instruments  Law,  and  a  finding  by  the 
jury  that  the  alteration  was  fraudulently  made  not  only  vitiates  the 
note  but  extinguishes  the  original  indebtedness. 

Evidence  in  an  action  on  such  altered  note  examined,  and  heldy  that  the 
jury  were  justified  in  finding  that  the  alteration  w-as  fraudulently  made. 

Appeal  by  the  plaintiff,  the  Columbia  Distilling  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ants, entered  in  the  office  of  the  clerk  of  the  county  of  Monroe 
on  the  16th  day  of  November,  1911,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  same 
day  denying  the  plaintiff's  motion  for  a  new  trial  made  upon 
the  minutes. 
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Iscuic  Adler,  for  the  appellant. 
W.  B.  Simson,  for  the  respondent  Charles  W.  Rech. 
Corden  T.  Hacketty  for  the  respondent  Frederick  A.  Rech. 

Spring,  J. : 

The  plaintiff  is  a  domestic  corporation,  and  the  defendants 
copartners  in  business.  On  the  14th  of  September,  1910,  the 
plaintiff  sold  and  delivered  to  the  defendants  a  quantity  of 
liquors,  for  which  they  agreed  to  pay  $330.51.  The  agent  of 
the  plaintiff,  who  made  the  sale,  testified  that  the  merchandise 
was  sold  on  four  months'  time,  while  the  testimony  of  Charles 
W.  Rech  was  that  the  agent  "  told  me  that  I  could  take  my 
own  time.  Four  months  is  sometimes  a  reasonable  time  and 
sometimes  it  is  not.  I  would  consider  four  months  a  very  fair 
time.    I  have  had  longer  time." 

On  the  1st  of  November,  1910,  at  the  request  of  the  plain- 
tiff, the  defendants  gave  their  promissory  note  to  the  plaintiff 
for  the  amount  of  the  account,  due  in  three  months  from  its 
date.  The  note  was  not  drawn  with  interest.  When  received 
by  the  plaintiff  it  caused  the  words  "With  interest  at 
6^"  to  be  written  in  the  note  above  the  signature  of  the 
defendants  and  without  their  knowledge.  About  the  time  the 
note  became  due  the  defendants  paid  thereon  $105.51,  and  gave 
another  note  dated  February  1,  1911,  due  in  three  months,  for 
$225,  which,  with  the  payment,  equaled  the  face  of  the  claim. 

At  the  tune  of  the  giving  of  the  second  note  the  defendants 
did  not  know  of  the  alteration  of  the  first  note,  and  the  last 
note  was  not  given  with  interest.  Immediately  after  it  was 
received,  the  bookkeeper  of  the  plaintiff,  with  the  knowledge  of 
the  officers  of  the  plaintiff,  altered  the  note  by  adding,  '^  With 
interest  6J^."  When  the  note  came  due  one  of  the  defend- 
ants went  to  the  bank  whsre  it  was  made  payable  for  the  pur- 
pose of  paying  it,  and  then  first  learned  of  the  alteration.  He 
first  testified  that  he  "  wanted  to  pay  the  $225,  but  I  wouldn't 
pay  the  interest.  The  bank  refused  to  accept  the  $225.  They 
said  they  couldn't  accept  it. "  Later  he  said :  ^ '  They  [the  plain- 
tiff] didn't  say  they  would  take  $225.  I  didn't  offer  to  pay 
$225  at  the  bank.  I  didn't  offer  them  anything  since  then." 
App.  Drv.— Vol.  CLI.       9 
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The  complaint  set  out  two  causes  of  action  —  one  on  the 
original  indebtedness  and  the  other  on  the  note;  and  on  the 
trial  the  plaintiff  offered  to  surrender  the  note,  and  sought  to 
recover  the  balance  alleged  to  be  due  on  the  account.  The  sole 
question  submitted  to  the  jury  was  whether  the  alteration  of 
the  note  was  made  with  "a  fraudulent  intent  to  compel  the 
defendants  to  pay  something  more  than  they  were  morally  or 
legally  obligated  to  pay,"  and  if  so,  "  then  your  verdict  will 
be  in  favor  of  the  defendants,"  otherwise  for  the  plaintiff. 

The  addition,  ^'With  iaterest  6J^,"  constituted  a  material 
alteration  of  the  note.  (Neg.  Inst.  Law  [Consol.  Laws,  chap. 
38;  Laws  of  1909,  chap.  43],  §  206,  subd.  2.) 

If  the  alteration  was  made  fraudulently,  as  the  jury  have 
found,  the  taint  not  only  vitiates  the  note  but  also  extinguishes 
the  original  indebtedness.  {Meyer  v.  Huneke,  55  N.  Y.  412, 
417  et  seq.;  Kennedy  v.  Crandell,  3  Lans.  1,  6;  Booth  v. 
Powers^  56  N.  Y.  22,  31;  Magiiire  v.  Eichmeier,  109  Iowa, 
301,  304;  Daniel  Neg.  Inst.  [5th  ed.]  §  1410a;  Rand.  Com. 
Paper  [2d  ed.],  §  1763;  Tiedman  Bills  &  Notes,  §  150.) 

While  the  penalty  imposed  is  severe  to  the  plaintiff  and  the 
defendants  have  sustained  no  pecuniary  loss,  as  they  are  asked 
simply  to  pay  the  balance  of  the  debt,  which  they  originally 
incurred  and  which  has  not  been  paid,  the  reason  for  the  dras- 
tic rule  is  found  in  the  necessity  for  visiting  the  full  measxu^ 
of  pimishment  on  the  one  perpetrating  the  fraud.  Loss  to  one 
pei'son  or  gain  to  another  are  not  considerations  which  induced 
the  adoption  of  the  rule  adverted  to. 

As  was  said  in  Daniel  on  Negotiable  Instruments  (§  1410a) : 
^'It  is  necessary  that  the  law  should  impose  this  forfeiture  of 
the  debt  itself  upon  one  who  fraudulently  tampers  with  the 
instrument  which  evidences  or  secures  it;  and  it  is  done  upon 
the  priQciple  that  *  no  man  should  be  permitted  to  take  the 
chance  of  gain  by  the  commission  of  a  fraud,  without  running 
the  risk  of  loss  in  the  case  of  detection.' " 

The  fraud  might  have  extended  to  simulating  the  hand- 
writing of  the  writer  of  the  note,  and  the  defendants  might 
have  been  imable  to  detect  the  alteration;  or,  if  they  had  died 
before  the  maturity  of  the  note,  discovery  of  the  fraud  might 
have  been  diflScult.     The  plaintiff  is  responsible  for  the  alter- 
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ation,  and  "  it  is  for  the  purpose  of  discouraging  such  attempts 
that  the  law  denies  relief  to  a  plaintiff  who  comes  into  court 
with  his  hands  soiled  with  a  fraud  so  inexcusable.  That  the 
effect  of  such  denial  will  be  to  benefit  the  other  party  is  not  a 
sufficient  ground  for  overlooking  the  fraud."    (55  N.  T.  419.) 

It  is  claimed  that  the  proof  does  not  justify  the  inference 
that  the  alteration  was  fraudulently  made.  No  officer  of  the 
plaintiff  testified  in  its  explanation.  The  bookkeeper  in  attempt- 
ing to  excuse  it  said  the  account  was  past  due,  and  he  "pre- 
sumed it  was  an  over,  ight  on  the  part  of  the  party  that  drew 
the  note  leaving  it  off.  That  is  what  caused  me  to  put  it  on; " 
and  that  in  making  the  alteration  he  had  no  intention  "to 
defraud  anybody,"  but  it  was  made  for  the  purpose  of  collect- 
ing the  interest  when  the  note  matured.  It  is  not  important 
that  the  bookkeeper  did  not  act  with  any  purpose  to  defraud. 
He  made  the  alteration  with  the  knowledge  of  "  the  firm,"  as 
he  designated  the  plaintiff.  The  alteration  was  in  fact  made, 
was  material  and  with  no  effort  to  justify  it  by  those  respon- 
sible for  it.  The  jmy  were  warranted  in  determining  that  it 
was  fraudulently  made. 

The  judgment  should  be  affirmed. 

All  concurred;  Foote,  J.,  not  sitting. 

Judgment  and  order  affirmed,  with  one  bill  of  costs  to 
respondents. 


Clayton  E.  Gill,  Respondent,  v.  The  Erie  Railroad 
Company,  Appellant. 

Fourth  Department,  May  1,  1912. 

BaUroad — negligence  —  injury  to  person  riding  on  pass  —  exemption 
from  liability — exemption  not  effective  as  against  employees  —  Inter- 
state Commerce  Act — manager  of  traffic  association  is  employee  — 
Barnes  Act,  application  —  facts  justifying  finding  that  plaintiff  was 
traveling  on  business  of  railroad  —  evidence  —  expert  opinion  — 
harmless  error. 

While  a  passenger  on  a  railroad  riding  gratuitously  on  a  pass  which, 
by  its  terms,  relieves  the  railroad  from  liability  for  negligence,  cannot 
recover  for  personal  injuries  received  during  a  collision,  yet  he  may 


Digitized  by  VjOOQIC 


132  Gill  v.  Erie  Bailroad  Company. 

Fourth  Department,  May,  1912.  [Vol.  151. 

recover  if  he  is  an  employee  of  the  raibx>ad  and  the  pas8  was  delivered 
pursuant  to  the  contract  of  employment. 

Under  the  latter  circumstance  the  pass  is  not  free  but  founded  upon  a 
good  consideration,  and  the  railroad  has  no  right  to  insert  a  clause 
exempting  it  from  liability  for  negligence,  that  being  against  public 
policy. 

It  seems^  that  the  amendment  to  the  Interstate  Commerce  Act  prohibiting 
a  common  carrier  from  issuing  an  interstate  free  pass  except  to  employees 
and  their  families,  etc.,  applies  even  to  prior  existing  contracts  for  car- 
riage which  were  valid  when  made. 

It  will  be  presimied  that  a  pass  was  issued  and  used  lawfully  pursuant  to 
the  Interstate  Commerce  Act  rather  than  in  violation  thereof. 

The  chairman  and  executive  head  of  an  unincorporated  association,  sup- 
ported by  the  contributions  of  many  railroad  companies,  and  organized 
for  the  purpose  of  classifying  and  adjusting  freight  rates  for  their  com- 
mon benefit,  who  received  a  fixed  salary,  expenses,  and  was  to  be 
furnished  with  annual  transportation  overall  the  railroads  represented, 
is  an  employee  of  the  railroads.  When  injured  through  the  negligence 
of  one  of  the  railroads  while  traveling  on  a  pa,sa  issued  by  it  he  may 
recover,  although  the  pass  in  express  terms  exempted  the  railroad  from 
liability. 

It  seems^  that  section  42a  of  the  Railroad  Law,  commonly  called  the 
Barnes  Act,  is  designed  to  protect  only  persons  actually  engaged  in 
operating  a  railroad,  and  has  no  application  to  the  manager  of  a  traffic 
association  who  while  riding  in  a  car  as  a  passenger  was  injured,  for  he 
was  not  exposed  to  perils  incident  to  the  physical  operation  of  the  road 
itself. 

The  jury  may  find  said  manager  of  the  trafBlc  association  to  have  been 
traveling  on  the  defendants'  business  at  the  time  of  the  injury,  although 
he  was  riding  from  his  business  headquarters  to  stay  two  or  three  days 
at  a  place  where  his  family  was  spending  the  vacation  season,  and,  hence, 
he  may  recover,  although  his  pass  provided  that  it  was  '*  not  good  for 
regular  or  daily  travel  between  residence  and  place  of  business.  ^^ 

In  such  action  it  is  improper  to  allow  a  physician  to  give  an  expert  opinion 
as  to  the  disease  from  which  the  plaintiff  was  suffering  after  the  accident 
if  he  does  not  disclose  to  the  jury  the  facts  upon  which  his  opinion  is 
based. 

But  such  error  is  harmless  where  the  physician  subsequently  testifies  that 
he  made  other  physical  examinations  of  the  plaintiff,  who  stated  to  him 
his  syiuptoms,  and  that  his  opinion  was  based  on  observation  and 
personal  examination  of  the  plaintiff,  etc. 

Appeal  by  the  defendant,  The  Erie  Baih*oad  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflf, 
entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the 
Ist  day  of  February,  1911,  upon  the  verdict  of  a  jury  for 
$11,500,  and  also  from  an  order  entered  in  said  clerk's  ofiGlce  on 
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the  same  day  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

John  W.  Ryan,  for  the  appellant. 

Frank  W.  Brown,  for  the  respondent. 

Spring,  J. : 

The  plaintiff  was  injured  in  a  collision  on  the  defendant's 
railroad,  near  the  city  of  Elmira,  in  the  early  morning  of  July 
19, 1907.  He  was  riding  in  a  Pullman  sleeper  forming  a  part 
of  a  regular  west-hound  passenger  train  of  the  defendant,  and 
he  was  en  route  to  Warsaw,  in  the  coimty  of  Wyoming,  in  this 
State.  The  negligence  of  the  defendant  and  the  freedom  of 
the  plaintiff  from  contributory  negligence  were  not  mooted 
questions  on  the  trial.  The  controversy  f  ocusses  on  other  prop- 
ositions than  those  usual  in  actions  for  personal  injuries,  and 
we  will  now  state  brielBy  the  salient  facts  which  the  record 
contains. 

The  plaintiff  at  the  time  he  was  injured  was  fifty-seven  years 
of  age,  and  his  employment  after  attaining  manhood  had  been 
continuously  with  railroad  companies  and  in  their  freight 
departments.  There  were  two  associations — one,  the  Trunk  Line 
Association^  in  the  east,  and  the  other,  the  Central  Association, 
in  the  west  —  engaged  in  the  classification  of  freight  and  in  the 
regulation  of  traffic  rates  for  railroad  transportation  of  freights 
among  certain  connecting  common  carriers.  These  two  asso- 
ciations, with  the  concurrence  of  the  interested  railroad  compa- 
nies, in  1887  formed  an  association  known  as  the  Freight  or 
Official  Classification  Association.  This  was  an  unincorporated 
organization,  apparently  without  any  assets  or  financial 
responsibility,  except  as  money  was  contributed  by  the  sixty 
or  eighty  interested  railroad  companies  within  the  radius  of 
the  operations  of  the  association  for  the  purpose  of  meeting 
the  expenses  necessary  for  the  performance  of  the  business 
devolving  upon  it.  This  association  consisted  of  an  executive 
committee  of  twelve  or  fourteen  members,  of  which  the  plain- 
tiff was  the  chairman  and  chief  executive  head.  The  railroad 
companies  affected  included  all  those  doing  interstate  business 
east  of  the  Missiasippi  river  to  the  Atlantic  coast,  and  north  of 
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the  Ohio  river,  and  taking  in  the  New  England  and  Eastern 
Middle  States. 

By  agreement  at  the  beginning  of  his  employment,  the  plain- 
tiff's annual  salary  was  fixed  at  $5,000,  his  ^^  expenses  on  the 
road  "  were  to  be  paid  and  he  "was  to  be  furnished,  over  all 
the  roads  represented,  annual  transportation."  The  defend- 
ant's predecessor  was  one  of  the  railroad  companies  supporting 
the  association,  and  the  defendant  has  aided  in  its  maintenance 
since  its  existence.  The  association  was  intrusted  with  the 
arrangement  of  articles  of  freight  into  specified  classes  and 
with  the  adjustment  of  rates  of  the  shippers  over  the  connect- 
ing lines  with  a  view  to  securing  uniformity  in  the  prices  to  be 
charged  to  the  shippers  and  in  order  to  simplify  the  handling 
and  transportation  of  freight  over  these  carrying  companies. 
In  order  to  provide  f imds  for  the  payment  of  the  expenses  of  the 
committee  and  the  salaries  of  its  members,  assessments  were 
levied,  as  required  by  the  Trunk  Line  Association  and  the  Cen- 
tral Association,  upon  the  railroad  companies  affected.  The 
territory  was  divided  among  these  two  original  organizations. 
The  money  derived  from  the  assessments  imposed  was  paid  to 
the  general  agent  of  the  association  within  the  district,  and  he 
paid  the  expenses  of  the  classification  association  and  the  sala- 
ries of  its  members.  The  defendant  and  its  predecessor  always 
had  a  representative  on  the  commission,  and  it  always  con- 
tributed its  aliquot  part  to  the  expenses  of  its  maintenance. 
The  association  was,  therefore,  an  agent  of  these  supporting 
railroad  companies,  created  and  maintained  to  aid  in  the  car- 
rying out  of  the  provisions  of  the  Interstate  Commerce  Act 
requiring  uniformity  of  rate  charges.  Instead  of  each  rail- 
road company  attempting  to  adjust  the  rate  of  each  shipment 
to  be  transported  over  its  line  and  that  of  connecting  carriers, 
by  arrangement  among  many  of  these  carriers,  the  problem  was 
simplified  by  vesting  a  committee  of  those  interested  with  its 
solution. 

Apparently  the  so-called  association  had  no  legal  entity  and 
was  dependent  for  its  existence  upon  the  voluntary  contribu- 
tions of  the  railroad  companies.  Instead  of  selecting  one  man 
representing  these  companies  to  classify  the  articles  of  freight 
and  regulate  the  rate  charges,  having  in  mind  the  complexity 
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and  magnitude  of  the  business,  they  appointed  twelve  or  more 
men  and  dubbed  them  an  association  which  was,  none  the  less, 
their  agent  in  their  employ  and  paid  for  by  them  out  of  a  com- 
mon fund.  This  plan  was  more  feasible  than  for  each  company 
to  arrange  with  the  other  companies  its  ratable  proportion  of 
the  expenses  and  pay  directly  to  the  common  employees  or 
agents. 

The  plaintiff  was  the  chief  executive  member  of  this  official 
classification  association  from  its  inception  aintil  some  time 
after  he  was  injured.  During  that  time  his  annual  salary  of 
85,000  and  his  expenses  were  paid  out  of  the  fund  mentioned. 
He  was  also  furnished  an  annual  pass  over  its  hne  by  each  of 
the  sixty  or  eighty  railroad  companies  in  the  combiaation,  and 
the  passes  were  delivered  to  the  general  agent  of  the  Trunk 
Line  Association,  who  deUvered  them  to  the  plaintiff. 

At  the  time  he  received  the  injuries  complained  of  his  trans- 
portation was  by  virtue  of  an  annual  pass  for  the  year  1907, 
dehvered  by  the  defendant  in  the  customary  manner.  The  pass 
contained  this  clause:  ^^The  person  accepting  and  using  this 
pass,  thereby  assumes  all  risk  of  accidents  and  damage  to  per- 
son or  property,  whether  caused  by  negligence  of  the  Company's 
agents  or  otherwise." 

The  defendant  contends  that  the  plaintiff  accepted  the  pass 
knowing  it  contained  this  provision,  and  it  is,  therefore,  exon- 
erated from  liability  for  his  injuries  sustained  while  riding 
free  on  its  road.  The  solution  of  the  proposition  depends  on 
the  fact  whether  the  plaintiff  was  a  passenger  or  an  employee 
of  the  defendant,  receiving  the  pass  as  a  part  consideration  of 
his  employment. 

If  the  plaintiff  was  a  passenger  riding  gratuitously  on  this 
pass  he  cannot  recover,  for  it  is  well  settled  that  a  railroad  com- 
pany may,  by  express  Contract,  relieve  itself  from  liability  for 
the  negligence  of  its  servants  to  one  who  rides  on  a  free  ticket 
containing  such  an  exemption.  {Bissell  v.  N.  Y.  C.  R.  R.  Co., 
25  N.  Y.  442;  Ulrtch  v.  N.  F.  C.  &  H.  R,  R.  R.  Co.,  108 
id.  80;  Boering  v.  Chesapeake  Beach  R.  Co.,  193  U.  S.  442; 
Qiitmbyy.  Boston  &  Maine  R.  Co.,  150  Mass.  365.) 

If,  however,  the  plaintiff  was  an  employee  of  the  defendant 
and  the  pass  was  delivered  to  him  in  pursuance  of  the  contract 
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of  employment,  the  defendant  is  liable.  {Vroom  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.  J  129  App.  Div.  858;  affd.,  197  N.  Y.  588; 
Halley  v.  N.  Y.  C.  &  H,  R.  R.  R.  Co.,  133  App.  Div.  920.  See 
record  2453,  Jan.,  1909,  App.  Div.  2d  Dept.) 

If  such  was  the  relation  (1)  the  pass  was  not  free,  but 
founded  on  a  good  consideration  {Denipsey  v.  N.  Y.  C.  dh  H. 
R.  R.  R.  Co.,  146  N.  Y.  290;  Vick  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  95  id.  267);  (2)  the  defendant  had  no  right  to  import  into 
the  ticket  a  clause  impairing  the  effect  of  the  agreement,  and 
(3)  such  an  exemption  is  against  public  policy  {Johnston  v. 
Fargo,  184  N.  Y.  379;  Thompson  v.  Knights  of  MaccabeeSy  189 
id.  294,  301). 

We  think  the  plaintiff  was  an  employee  of  the  defendant. 
The  latter  so  recognized  that  relation  by  delivering  the  pass  in 
fulfillment  of  the  contract  of  employment.  The  pass  on  which 
he  was  riding  when  injured  was  delivered  and  accepted  in  vio- 
lation of  the  Interstate  Commerce  Act,  as  amended,  unless  the 
plaintiff  was  the  employee  or  agent  of  the  defendant.  The 
amendment  of  that  act,  passed  June  29,  1906,  and  taking  effect 
sixty  days  thereafter,  in  section  1  prohibits  a  common  carrier 
issuing  or  giving  any  interstate  free  ticket,  free  pass  or  free 
transportation  for  passengers,  '^except  to  its  employees  and 
their  families,  its  officers,  agents,"  etc.  (See  24  U.  S.  Stat, 
at  Large,  379,  §  1,  as  amd.  by  34  id.  584,  §  1;  34  id.  838,  Ees. 
No.  47.)  Any  common  carrier  violating  the  provision,  and  any 
person  not  within  any  of  the  excepted  classes  using  such  inter- 
state free  ticket,  free  pass  or  free  transportation  "shall  be 
deemed  guilty  of  a  misdemeanor."  (Id.  §  1,  as  amd.  supra.) 
If  the  plaintiff  was  otherwise  within  the  inhibition  of  the  act 
referred  to,  the  fact  that  the  pass  was  issued  in  compliance 
with  a  long  existing  contract,  valid  when  made,  would  not 
exempt  him  from  the  prohibitive  statute.  {Louisville  dt 
Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  467,  478  et  seq.) 

The  presumption  is,  therefore,  that  the  pass  was  issued  and 
used  lawfully,  rather  than  in  violation  of  the  express  provision 
of  the  statute  making  the  offense  a  misdemeanor. 

The  association  of  which  the  plaintiff  was  the  executive  head 
was  in  effect  a  department  representing  the  niunerous  railroad 
companies  maintaining  it.     Instead  of  each  company  providing 
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a  department  or  officer  in  direct  connection  with  its  own 
operating  force,  it  united  with  other  railroad  companies  in 
appointing  men,  representing  all  of  them,  charged  with  the 
duty  of  carrying  on  the  classification  and  adjustment  of  freights. 
The  plan  was  devised  and  carried  on  for  their  common  benefit 
and  at  their  common  expense.  While  there  was  an  interme- 
diary association  also  representing  the  confederated  companies 
which  actually  disbursed  the  money  to  the  plaintiff  for  his 
salary,  it  was  still  supplied  by  the  defendant  and  those  alhed 
with  it  in  the  enterprise. 

The  trial  judge  submitted  three  specific  questions  to  the  jury 
as  follows:  (1)  Was  the  plaintiff  an  employee  of  the  defendant  ? 
(2)  Was  the  pass  a  gift  or  gratuity  to  him  ?  (3)  Was  it  issued 
and  delivered  to  the  plaintiff  pursuant  to  his  contract  for  service 
and  as  part  i)ayment  thereimder  ?  The  jury  answered  the  fii-st 
and  third  in  the  affirmative  and  the  second  in  the  negative  and 
found  a  general  verdict  for  the  plaintiff.  In  submitting  the 
question  of  the  plaintiff's  employment  to  the  jury  the  court 
used  this  language:  ^^  Was  this  plaintiff  in  the  employment  of 
the  defendant,  imder  the  evidence  in  this  case  ?  If  so,  and  it 
issued  him  a  pass,  then  no  contract  hmiting  its  liability  is 
good,  because  the  Legislature  has  seen  fit  to  make  those  in 
charge  of  the  train  vice-principals  while  engaged  in  that  service^ 
and  further  prohibiting  and  preventing  a  valid  contract  whereby 
the  employee  releases  from  liability  the  corporation,  his  master. 
The  language  is  this:  *  And  no  contract,  receipt,  rule  or  regula- 
tion between  an  employee  and  a  railroad  corporation  or  receiver 
shall  exempt  or  limit  the  liability  of  such  corporation  or 
receiver,'  in  case  of  negligence,"  to  which  an  exception  was 
taken. 

I  doubt  whether  the  plaintiff  was  an  employee  within  the 
provisions  of  the  Barnes  Act  (Railroad  Law  [Gen.  Laws,  chap. 
aO;  Laws  of  1890,  chap.  565],  §  4:2a,  added  by  Laws  of  1906, 
chap.  657),  quoted  in  the  charge.  It  has  been  held  that  acts 
similar  to  the  Barnes  Act  were  intended  to  protect  men  actu- 
ally engaged  in  the  business  of  operating  a  railroad.  {Railway 
Co.  V.  Medarie,  60  Kans.  151;  Lavalle  v.  St.  P.,  M.  &  M.  R. 
R.  Co.,  40  Mum.  249;  Deppe  v.  C,  R.  I.  &  P.  Ry.  Co.,  36 
Iowa,  52;  Missouri  R.  Co.  v.  Mackey,  127  U.  S.  205.) 
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The  plaintiff,  riding  in  a  sleeping  car,  was  subjected  to  the 
same  danger  which  attends  a  passenger  in  such  a  car.  He  was 
not  exposed  to  the  perils  peculiariy  incident  to  the  operation  of 
a  railroad,  and  it  was  to  men  engaged  in  such  hazards  in  the 
performance  of  their  daily  work  that  the  Barnes  Act  was 
intended  to  afford  some  measure  of  indemnity.  However,  the 
error,  if  such  it  was,  was  not  very  important.  The  relation  of 
the  plaintiff  to  the  defendant  was  established  by  imdisputed 
evidence.  The  plaintiff,  to  be  sure,  was  the  only  witness  on 
the  subject,  but  the  conduct  of  the  parties  confirms  his  testi- 
mony. The  amoimt  of  his  compensation,  that  his  expenses 
were  to  be  paid  as  a  part  of  it  and  that  he  was  to  receive  a  pass 
from  each  of  the  companies  back  of  the  association  were  sup- 
ported by  the  significant  circumstances  that  this  course  of 
dealing  prevailed  unvaryingly  for  nineteen  years.  We  think 
as  matter  of  law  that  he  was  an  employee  of  the  defendant, 
not  in  the  sense  that  a  brakeman  or  section  man  or  fireman  is  in 
its  employ  in  the  actual  physical  work  of  operating  its  railroad, 
but  a  man  recognized  by  it  as  in  its  service  and  to  whom  by 
his  contract  of  employment  it  was  obliged  to  provide  trans- 
portation as  a  part  of  the  agreed  compensation  to  which  he 
was  entitled. 

The  plaintiff  on  an  examination  had  before  a  referee  previ- 
ous to  the  trial  testified  that  there  was  no  agreement  that  he 
should  be  furnished  a  pass;  that  his  *^  expenses  were  to  be  paid, 
and  I  should  have  charged  my  expenses,  when  I  paid  them,  to 
the  expense  account."  He  testified  on  the  trial  that  the  pass 
was  a  part  of  the  consideration  of  the  agreement,  and  that  he 
did  not  intend  to  testify  differently  before  the  referee.  The 
variance  does  not  impress  me  very  seriously.  The  witness  had 
in  mind  that  his  expenses  were  to  be  paid  him.  Whether  a 
statement  of  them  was  to  be  rendered  to  the  general  agent  of 
the  Trunk  Line  Association  and  included  in  the  account  against 
the  railroad  comi)anies,  or  whether  the  expense  of  transporta- 
tion was  to  be  met  with  a  pass  or  ticket  was  not  important  to 
him.  The  agreement  as  to  the  pass  was  to  the  advantage  of  each 
of  the  contributing  companies.  It  was  less  expensive  for  the 
defendant  to  furnish  a  pass  than  to  pay  the  plaintiff  the  expense 
of  traveling  over  its  line.    If  his  expenses  were  to  be  paid  he 
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would  need  a  regular  ticket,  and  the  defendant  would  be  liable 
to  him,  and  it  ought  not  to  be  relieved  of  liability  because  it 
furnished  for  its  own  benefit  or  in  compliance  with  its  contract 
other  means  of  transportation  unless  some  rule  of  law  requires 
such  a  holding.  The  conflict  in  the  testimony  of  the  plaintiff 
adverted  to  does  not  bear  upon  the  question  of  his  employment. 
It  is  only  material  as  related  to  the  question  whether  the  pass 
was  a  part  of  his  compensation  by  virtue  of  the  contract.  He 
might  be  an  employee,  and  yet  not  be  entitled  to  a  free  ticket 
over  the  defendant's  road. 

The  plaintiff  at  the  time  he  was  injured  resided  and  his  busi- 
ness headquarters  were  in  New  York.  His  wife  was  then  in 
Warsaw  for  the  summer  with  her  father.  The  plaintiff  shortly 
before  the  collision  had  been  in  the  West  in  the  performance 
of  his  duties,  and  on  his  return  stopped  off  at  Warsaw  for  a 
few  days.  He  then  went  to  New  York,  attending  to  the  duties 
of  his  service,  and,  when  injured,  was  on  his  way  to  Warsaw 
for  the  purpose  of  staying  two  or  three  days  with  his  family. 
The  claim  of  the  defendant  is  that  he  was  not  on  the  business 
of  the  defendant  at  the  time  he  was  injured,  and  the  court,  at 
the  request  of  the  counsel  for  the  defendant,  charged  the  jury 
that,  if  they  '*'  find  that  when  this  plaintiff  used  this  pass  he 
was  upon  his  own  business  and  pleasure,  he  cannot  recover." 
He  also  charged,  at  the  request  of  the  same  coimsel,  '^  that  if 
the  jury  find  that  the  plaintiff  was  a  general  employee,  and 
alao  that  the  pass  was  not  part  of  the  contract  of  employment, 
and  also  that  he  was  not  at  the  time  engaged  in  his  duties  as 
such  employee  of  the  defendant,  but  was  traveling  for  his  own 
pleasure  and  profit,  then  they  must  find  for  the  defendant." 

The  jury  must,  therefore,  have  f oimd  that  the  plaintiff  was 
not  traveling  "for  his  own  pleasure  and  profit,"  but  was 
"engaged  in  his  duties"  as  the  employee  of  the  defendant  at 
the  time  of  the  collision. 

The  pass  contained  this  limitation  on  its  use:  "Not  good  for 
regular  or  daily  travel  between  residence  and  place  of  busi- 
ness." The  plaintiff's  trip  to  Warsaw  was  not  within  this 
restriction,  and  the  defendant  elected  to  embody  no  other  in  its 
pass.  Unless  there  is  an  apparent  or  flagrant  misuse  of  the 
ticket  the  defendant  should  be  confined  to  the  limitation  which 
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it  imposed  upon  the  holder  of  it.  The  trip  to  Warsaw  was  not 
exclusively  for  his  ^^  pleasure  and  profit."  It  was  in  fulfillment 
of  the  obUgations  to  his  family.  It  was  a  time  of  vacation 
when  men  in  the  city  regard  a  brief  stay  in  the  country  a 
necessity  in  order  to  reUeve  the  tense  strain  of  business  and  to 
enable  them  to  renew  work  with  greater  vigor  and  efficiency. 
The  inference  is  permissible  that  when  in  Warsaw  he  expected 
to  keep  in  touch  with  the  conditions  of  the  work  in  the  office  in 
the  city.  When  there  before,  he  responded  to  a  call  from  New 
York  requiring  his  attention  to  business.  We  think  the  jury 
were  within  the  evidence,  and  the  inferences  reasonably  per- 
missible, in  determining  this  question  in  favor  of  the  plaintiff. 

Dr.  Andrews  was  called  as  a  medical  expert  on  behalf  of 
the  plaintiff.  He  had  been  present  at  physical  examinations 
of  the  plaintiff  by  two  physicians  selected  by  the  defendant. 
The  plaintiff's  coimsel  asked  him  this  question:  "From  the 
examination  you  made  and  what  you  learned  of  this  injury 
and  the  condition  you  found  him  in,  are  you  able  to  state,  with 
reasonable  certainty,  as  to  what  was  the  trouble  with  him  at 
that  time?"  The  defendant's  counsel  objected  "upon  the 
ground  that  in  the  question  he  is  asked  to  form  his  opinion 
upon  something  not  in  evidence."  The  objection  was  over- 
ruled and  exception  taken.  The  witness  answered  that  the 
plaintiff  was  suffering  from  "nervous  exhaustion,  following 
concussion  of  the  brain,"  and  that  the  technical  name  for  that 
condition  is  traimaatic  neurasthenia.  The  question  was  improper 
in  that  the  witness  did  not  disclose  to  the  jury  the  facts  upon 
which  his  opinion  was  based,  and  the  error  was  prejudicial, 
requiring  a  new  trial  unless  the  vice  ia  eliminated  by  other 
facts  in  the  record.  {Matter  of  Snelling,  136  N.  Y.  515,  518; 
Link  V.  Sheldon\  Id.  1,  7;  McOuire  v.  Brooklyn  Heights  iZ. 
B.  Co,,  30  App.  Div.  227.) 

Subsequent  to  the  time  adverted  to  by  the  witness  in  the 
above  testimony  he  made  other  examinations  of  the  plaintiff  and 
described  with  considerable  detail  his  condition,  and  stated  that 
he  was  suffering  from  traumatic  neurasthenia,  which  existed  in  a 
chronic  state  at  the  time  of  the  trial,  and  this  conclusion,  which 
he  stated  with  reasonable  certainty,  apparently  was  based  on 
his  observation  and  personal  examination  of  the  plaintiff. 
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Dr.  Neef  US,  another  expert,  described  the  condition  of  the 
plaintiff  and  his  appearance,  discovering  "tremor  in  his  hand 
and  in  his  face,"  indicating  "exhausted  nervous  condition;" 
that  his  face  was  "markedly  flushed,"  denoting  "irritable 
weakness  of  the  upper  part  of  the  spinal  cord  affecting  the 
nerves.  I  noticed  nothing  else  in  my  examination.  It  is  based 
mostly  on  what  he  told  me.  He  told  me  about  this  accident." 
He  was  asked  by  the  plaintiff's  counsel:  "  After  the  examina- 
tion of  him,  and  in  the  examination  you  made  after  that,  are 
you  able  to  state  from  what  he  was  suffering  at  the  time  ?  A. 
I  am.  Q.  Tell  us  what  ailed  him  at  that  time  ?  Mr.  Matson: 
I  object,  that  no  foundation  is  made,  except  information  given 
him  by  the  patient.  [Overruled.  Exception.]  Q.  What  do 
you  say  ailed  him  at  that  time  ?  [Objected  to,  upon  the  same 
ground,  and  that  his  opinion  is  based  upon  hearsay.  Over- 
ruled. Exception.]  A.  My  conclusion  was,  that  he  was  suf- 
fering nervous  exhaustion  following  a  period  of  concussion  of 
the  brain  as  the  result  of  an  accident."  He  designated  this 
condition  as  "  traumatic  neurasthenia."  A  motion  was  made 
by  the  defendant's  counsel  to  strike  out  this  testimony  imme- 
diately after  its  reception  and  also  at  the  close  of  the  plaintiff's 
case,  suitably  assigning  the  groimds,  which  motion  was 
denied.  This  witness  was  recalled  and  testified  that  he  was 
present  at  the  examination  of  the  plaintiff  in  October,  1909, 
which  was  had  at  the  instance  of  the  defendant  by  physicians 
on  its  behalf.  The  witness  said  that  at  that  time  he  discovered 
"evidences  of  the  existence  of  traumatic  neurasthenia  in  him," 
describing  what  he  observed. 

I  think  in  its  final  analysis  it  is  a  reasonable  deduction  from 
the  evidence  that  these  physicians  based  their  opinions  as  to 
the  plaintiff's  condition  upon  their  examinations  of  him  and 
iiot  upon  facts  disclosed  to  them  by  the  plaintiff.  Naturally 
they  heard  his  statement  of  the  manner  in  which  he  was 
injured  and  the  changes  in  his  physical  condition  since  the 
accident.  A  careful  physician  might  very  properly  regard  the 
history  of  the  case  in  some  measure  important  in  aiding  in  the 
examination  he  makes.  His  final  diagnosis,  however,  would 
still  be  based  upon  what  he  discovered  in  the  patient. 

The  physicians  on  the  part  of  the  defendant  were  not  sworn. 
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They  had  twice  made  extended  physical  examinations  of  him, 
supplemented  by  long  oral  examinations  before  the  referee 
involving  the  history  of  the  case  from  the  time  of  the  acci- 
dent. K  there  was  any  controversy  over  his  physical  con- 
dition or  the  severity  of  his  injuries  we  would  expect  the 
disagreement  emphasized  on  the  trial  by  the  presence  on  the 
witness  stand  of  these  medical  witnesses.  The  defendant 
was  apparently  satisfied  with  the  opinions  given  by  the  medical 
witnesses  testifying  for  the  plaintiff. 

The  other  objections  urged  do  not  call  for  a  new  trial,  and 
need  no  independent  discussion. 

The  judgment  should  be  affirmed. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Ceunda  a.  Fulton,  Respondent,   v.   Fred   H.  Krull, 

Appellant. 

Fourth  Department,  May  1,  1912. 

Coflta  —  award  of  costs  by  Court  of  Appeals — practice  —  entry  of  final 
judgment  on  remittitur — when  no  power  to  disallow  costs  previously 
awarded. 

Where  the  Court  of  Appeals  in  its  discretion  awards  or  disallows  costs  its 
determination  applies  to  costs  in  that  court  only. 

The  remittitur  of  the  Court  of  Appeals  is  its  mandate  to  the  court  below 
and  the  directions  contained  therein  must  be  strictly  followed  in  the 
final  judgment  which  is  to  make  the  decision  effective. 

Where  the  remittitur  of  the  Court  of  Appeals  affirms  in  part  and  reverses 
in  part  the  judgment  in  a  suit  in  equity  *'  without  costs,"  the  court  below 
in  entering  final  judgment  cannot  strike  out  costs  previously  allowed  in 
the  lower  court. 

If  there  be  any  uncertainty  as  to  the  effect  of  language  employed  in  a 
remittitur  of  the  Court  of  Appeals,  or  if  there  has  been  any  oversight  or 
inadvertence  in  its  decision,  the  remedy  is  lodged  exclusively  with  that 
court,  for  its  remittitur  must  be  strictly  construed. 

Appeal  by  the  defendant,  Fred  H.  Krull,  from  an  order  of 
the  Supreme  Court,  made  at  the  Erie  Special  Term  and  entered 
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in  the  office  of  the  clerk  of  the  county  of  Niagara  on  the  29th 
day  of  December,  1911,  modifying  a  judgment  entered  upon 
the  report  of  a  referee. 

The  action  was  commenced  in  pursuance  of  sections  1638- 
1650,  inclusive,  of  the  Code  of  Civil  Procedure,  for  the  purpose 
of  determining  the  plaintiff's  claim  to  certain  lots  and  parts  of 
lots  in  the  city  of  Niagara  Falls.  The  defendant  answered, 
asserting  title  in  himself  founded  on  a  tax  deed,  and  asked  for 
judgment  establishing  the  vahdity  of  his  title.  The  issues 
were  tried  and  determined  by  a  referee  in  favor  of  the  defend- 
ant as  to  all  the  lots  in  controversy,  with  costs  of  the  action. 
The  judgment  was  affirmed  on  appeal  to  the  Appellate  Division, 
with  costs.  (125  App.  Div.  901.)  An  appeal  was  taken  to  the 
Court  of  Appeals,  which  modified  the  judgment,  affirming  it, 
without  costs,  as  to  sixteen  lots  described  in  the  findings  of  the 
referee  and  reversing  the  judgment,  without  costs,  so  far  as  it 
related  to  parts  of  three  lots  described  in  said  findings  {Fulton 
V.  Krvll,  200  N.  Y.  105,  112);  and  judgment  was  directed  in 
fovor  of  the  plaintiff,  adjudging  that  the  defendant  and  those 
claiming  under  him  '^  be  barred  from  all  claim  to  an  estate, 
interest  or  easement  in  said  last  described  premises." 

Upon  the  filing  of  the  remittitur  the  judgment  of  the  Court 
of  Appeals  was  made  the  judgment  of  the  Supreme  Court,  and 
judgment  upon  and  in  conformity  to  the  remittitur  was  duly 
entered  upon  the  apphcation  of  the  attorney  for  the  plaintiff. 

A  motion  was  made  to  the  Special  Term  in  her  behalf  for  an 
order  vacating  the  judgment  on  the  report  of  the  referee, 
awarding  costs  to  the  defendant,  and  also  vacating  the  judg- 
ment of  the  Appellate  Division  affirming  such  judgment,  with 
costs,  aDid  also  that  she  be  awarded  her  costs  against  the  defend- 
ant to  be  taxed.  The  order  of  the  Special  Term  strikes  from 
the  judgment  on  the  report  of  the  referee  the  costs  awarded, 
and  provides  "  that  neither  party  have  costs  of  this  action  in 
this  court;"  and  denies  the  motion  to  vacate  the  judgment  of 
the  Appellate  Division  awarding  costs,  with  leave  to  apply  to 
that  court  for  the  reUef  asked  for. 

David  Ticey  for  the  appellant. 

A.  O.  Striker  and  Qeorge  Clinton^  Jt.y  for  the  respondent. 
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Spring,  J. : 

The  controversy  arises  over  the  meaning  of  the  Court  of 
Appeals  as  expressed  in  its  remittitur  in  modifying  the  judg- 
ment without  costs.  The  rule  seems  to  be  well  established  that 
where  the  Court  of  Appeals  in  its  discretion,  as  in  this  case 
(Code  Civ.  Proc.  §  3238,  subd.  2),  awards  or  disallows  costs,  its 
determination  of  the  subject  applies  to  that  court  only.  {Mat- 
ter of  Protestant  Episcopal  Pub.  School f  86  N.  T.  396;  Sturgis 
V.  Spoffordy  58  id.  103;  Matter  of  Water  Comrs.  ofAmsterdarriy 
104  id.  677;  Stevens  v.  Central  Nat.  Bank,  168  id.  560; 
Milliman  on  Law  of  Costs,  §  390.) 

The  remittitur  of  the  Court  of  Appeals  is  its  mandate  to  the 
court  to  which  it  is  returned,  and  the  directions  contained  in  it 
must  be  strictly  followed  in  the  final  judgment  which  is  to  make 
the  decision  effective.  {Matter  of  Protestant  Episcopal  Pub. 
School,  86  N.  Y.  396,  398;  Hascall  v.  King,  54  App.  Div.  441, 
446;  McGregor  v.  Bmll,  33  How.  Pr.  450,  4:64:  etseq.) 

It  is  the  claim  of  the  respondent  that  inasmuch  as  the  action 
was  an  equitable  one  and  the  disposition  of  costs  in  the  discre- 
tion of  the  court,  that  subject  was  remitted  to  the  court  of  orig- 
inal jurisdiction  for  decision  upon  filing  the  remittitur. 

In  the  first  place,  the  discretion  was  also  vested  in  the  Court 
of  Appeals,  and  it  exercised  its  authority.  It  saw  fit  to  limit 
the  disallowance  of  costs  to  that  court.  Had  it  intended  to 
determine  that  the  costs  contained  in  the  judgments  of  the 
courts  below  were  to  be  stricken  out,  we  should  expect  to  find 
that  intention  expressed  in  the  decision  in  order  to  overcome 
the  presumption  that  its  determination  of  this  subject  only 
applied  to  costs  in  the  Court  of  Appeals. 

In  the  second  place,  there  was  nothing  in  the  substance  of  the 
action  upon  which  the  Supreme  Court  could  or  did  exercise  any 
discretion.  The  Court  of  Appeals  wholly  embraced  in  its  deci- 
sion the  extent  of  the  modification  which  was  to  be  made,  and 
the  entry  of  judgment  on  the  remittitur  was  a  formal, 
perfunctory  act,  putting  into  the  judgment  the  exact  determina- 
tion of  the  decision  as  embodied  in  the  return.  There  was 
nothing  left  for  the  court  at  Special  Term  to  try  or  pass  upon. 
If  it  was  to  pass  upon  the  question  of  costs  the  subject-matter 
of  the  action  should  in  some  of  its  aspects,  at  least,  have  been 
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remitted  to  it  to  try  and  determine  in  order  that  it  might  be 
cognizant  of  the  relative  rights  of  the  parties. 

In  the  third  place,  the  court  at  Special  Term  apparently  did 
not  exercise  its  discretion.  The  recitals  in  the  order  seem  to 
indicate  it  construed  the  decision  of  the  Court  of  Appeals  as 
determining  the  costs  in  the  Supreme  Court.  The  order  does 
not  purport  to  be  based  upon  the  judgment  of  the  court  at 
Special  Term  in  determining  the  rights  of  the  parties  as  an 
independent  matter  within  its  discretion. 

The  counsel  for  the  respondent  places  much  reliance  upon 
the  case  of  Barnard  v.  Hall  (143  N.  Y.  339)  in  support  of  her 
claim  that  the  adjustment  of  costs  was  relegated  to  the  Special 
Term  by  the  decision  of  the  Court  of  Appeals  afl&rming,  with 
costs,  the  judgment  of  reversal  by  the  Gteneral  Term.  That 
action  was  commenced  to  reform  a  trust  deed  executed  by  the 
plaintiff,  and  also  to  establish  her  right  to  annul  the  disposition 
of  her  property  made  in  the  trust  conveyance,  and  for  a  deUv- 
eiy  to  her  of  certain  bonds  in  the  custody  of  the  defendant 
trustees,  and  for  an  accoimting  and  for  other  relief.  Judg- 
ment was  entered  on  the  report  of  the  referee  dismissing  the 
complaint,  which  was  reversed  on  questions  of  fact  and  a  new 
trial  ordered  by  the  General  Term.  On  appeal  to  the  Court  of 
Appeals  the  usual  stipulation  was  given.  The  judgment  of 
the  General  Term  was  affirmed,  with  costs,  and  judgment 
absolute  was  ordered  on  the  stipulation.  {Barnard  v.  Oantz, 
140  N.  Y.  249.)  While  the  judgment  was  absolute,  a  rehear- 
ing was  necessary  to  give  effect  to  the  judgment  of  the  Gen- 
eral Term  ordering  a  new  trial  on  the  facts.  The  matter  was 
brought  on  at  Special  Term  held  by  then  Justice  Cullen, 
who  awarded  to  the  plaintiff  the  specific  reUef  asked  for  in  the 
complaint.  Two  instruments  set  out  in  the  complaint  were 
revoked  and  two  of  the  defendants  were  ordered  to  deUver  to 
the  plaintiff  certain  mortgage  bonds  aggregating  in  amount 
$33,000,  and  to  account  and  pay  over  to  the  plaintiff  the  income 
tiiereon,  and  the  costs  of  the  action,  with  an  extra  allowance, 
were  awarded  to  the  plaintiff.  The  Court  of  Appeals,  in 
reviewing  the  order  allowing  costs  of  the  action  and  the  extra 
allowance,  held  that  the  court  at  Special  Term  acted  within  its 
discretion. 
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We  think  the  authority  is  not  pertinent.  {Hascall  v.  King, 
54  App.  Div.  441,  446.)  The  judgment  absolute  on  the  stipu- 
lation entitled  the  plaintiff  to  the  relief  demanded  in  the  com- 
plaint, but  it  was  essential  to  fix  those  rights  by  a  judgment 
of  the  Supreme  Court,  and  the  affirmance  of  the  judgment  of 
the  General  Term  recognized  this  necessity.  The  judgment 
absolute  of  itself  was  not  the  final  judgment,  and  the  re-entry 
of  a  formal  judgment  by  the  Special  Term  conforming  to  the 
recitals  set  out  in  the  remittitur  and  ordering  an  affirmance 
of  the  judgment  of  the  General  Term  would  have  been  inef- 
fective. Accordingly  the  decision  of  the  Supreme  Court  made 
conformably  to  the  allegations  of  the  complaint  was  rendered, 
constituting  the  final  judgment.  The  court  at  Special  Term 
was  required  to  determine  what  judgment  should  be  rendered 
upon  the  allegations  of  the  complaint,  which,  by  virtue  of  the 
judgment  absolute,  must  stand  admitted.  The  court  heard 
the  new  trial  as  ordered  by  the  General  Term,  and  as  an  inci- 
dent to  its  decision  passed  upon  the  question  of  costs. 

In  Hogan  v.  Kavanaugh  (139  N.  Y.  620),  which  was  a 
motion  for  reargument,  and  which  is  cited  by  the  respondent, 
the  subject  of  costs  was  considered  by  the  court.  On  the 
appeal  from  the  judgment  the  Court  of  Appeals  (138  N.  Y. 
417)  modified  the  judgment  and  directed  that  certain  real 
estate  be  sold  for  the  pajonent  of  legacies,  subject,  however, 
to  the  rights  of  creditors  of  the  decedent  and  whose  claims 
must  be  determined  before  there  could  be  any  distribution  of 
the  avails  of  the  sale.  Nothing  was  said  in  the  judgment  of 
the  Court  of  Appeals  on  the  subject  of  costs.  The  action 
was  an  equity  action  and  a  reconsideration  of  the  rights  of  the 
parties,  in  the  light  of  the  opinion,  was  necessary.  On  the 
reargument  the  Court  of  Appeals  stated  that  the  subject  of 
costs  was  in  the  discretion  of  the  court  below.  The  plain  dis- 
tinction, it  seems  to  us,  is  in  that  case  the  subject-matter  of 
the  rights  of  parties  was  remitted  to  the  court  below  to  be 
determined  in  some  of  its  features  at  least. 

In  the  present  case  there  was  nothing  left  for  the  exercise  of 
the  discretion  of  the  court  at  Special  Term.  The  Court  of 
Appeals  affirmed  in  part  and  reversed  in  part,  specifying 
exactly  the  relief  awarded. 
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It  is  not  profitable  to  consider  the  equities  of  the  parties  in 
order  to  aid  in  arriving  at  the  intention  of  the  Court  of 
Appeals  in  its  disposition  of  the  subject  of  costs.  If  there  is 
any  uncertainty  as  to  the  effect  of  the  language  employed,  or 
if  there  has  been  any  oversight  or  inadvertence  in  its  decision, 
the  remedy  is  lodged  exclusively  with  that  court,  for  its 
remittitur  must  be  strictly  construed. 

The  order  should  be  reversed. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Joseph  J.  Welch  and  Thomas  B.  Welch,  Respondents,  v. 
Arthur  0.  Probst  and  Charles  H.  Tharp,  Appellants. 

Fourth  Department,  May  1, 1912. 

Arbitration  —  trade  custom  —  power  of  arbitrators  to  select  third  arbi- 
trator —  summary  determination  after  inspection. 

Where  the  buyer  and  seller  of  goods  which  were  rejected  because  of 
defects  in  quality  agreed  to  arbitrate  the  question  of  quality  with  full 
knowledge  of  a  trade  custom  in  the  locality,  whereby  if  the  arbitrators 
respectively  selected  by  ecich  of  them  could  not  agree,  they  could  call  in 
a  third  arbitrator,  a  decision  in  which  a  third  arbitrator  participated 
is  binding  although  the  seller  did  not  specifically  authorize  him  to  be 
called. 

The  decision  rendered  on  such  arbitration  is  binding  although  the  arbi- 
trators, experienced  men  of  business,  did  not  summon  the  parties  or  give 
notice  but  made  an  inspection  and  examination  in  a  summary  way,  if 
that  was  the  trade  custom. 

It  is  the  policy  of  the  courts  to  encourage  and  uphold  an  arbitration,  as  it 
is  an  inexpensive,  simple  and  exi)editious  method  of  adjusting  contro- 
versies, and  tends  to  prevent  litigation. 

McLsNXAN,  P.  J.,  dissented. 

Appeal  by  the  defendants,  Arthur  O.  Probst  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiflb,  entered  in  the  office  of  the  clerk  of  the  county  of  Wayne 
on  the  27th  day  of  Jime,  1911,  pursuant  to  an  order  entered  on 
the  22d  day  of  May,  1911,  du-ecting  the  clerk  to  enter  in  the 
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minutes  of  the  court  a  verdict  in  favor  of  the  plaintiffs,  certain 
questions  of  fact  having  been  submitted  to  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  20th  day  of 
June,  1911,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes,  and  also,  as  stated  in  the  notice  of 
appeal,  from  the  said  order  directing  the  entry  of  the  verdict 
as  aforesaid. 

Robert  B.  Honeyman,  for  the  appellants. 

E.  W.  Hamn,  for  the  respondents. 

Spring,  J.  : 

The  plaintiffs  resided  in  Wayne  county  and  had  long  been 
engaged  in  shipping  apples  and  produce  to  the  city  of  New 
York,  and  prior  to  the  transactions  in  question  had  made  sales 
to  the  defendants,  who  were  dealers  in  produce  in  New  York 
city.  The  plaintiffs  knew  of  the  custom  of  the  trade  in  New 
York  city  in  regard  to  arbitrations  in  case  of  a  disagreement 
between  a  buyer  and  a  seller. 

On  the  16th  of  January,  1906,  the  defendants  ordered  of  the 
plaintiffs  **  two  cars  of  heavy  packed  Prime  Chopped  Apples y^^ 
which  order  was  accepted  by  wire  by  the  plaintiffs  on  the  fol- 
lowing day.  Car  No.  40547,  containing  125  barrels  of  "chops  " 
was  shipped  in  pursuance  of  this  order  on  the  20th  of  February, 
1906,  and  arrived  in  New  York  on  the  twenty-eighth,  and  was 
promptly  inspected  by  the  defendants  and  rejected  on  the 
ground  that  the  apples  were  not  prime  and,  therefore,  did  not 
correspond  in  quality  to  those  purchased,  and  immediately 
notified  the  plaintiffs  of  their  rejection;  and  that  letter  con- 
tained the  following:  "  Car  No.  40,422  has  not  yet  arrived,  but 
if  these  are  of  the  same  quality  as  Car  No.  40,547,  we  will  not 
even  go  to  the  expense  of  sampling  same,  as  we  absolutely 
refuse  to  accept  goods  of  this  kind." 

On  the  sixth  of  March  the  plaintiffs,  wrote  to  the  defendants 
that  unless  they  heard  from  them  by  Wednesday  following  the 
goods  would  be  sold  in  the  open  market.  The  defendants 
replied  by  letter  bearing  date  the  same  date,  referring  to  their 
preceding  letter,  stating  that  they  were  willing  to  submit  the 
matter  to  arbitration  ''  as  per  terms  of  sale,  and  if  the  arbitra- 
tors should  decide  that  the  goods  are  prime,  we,  of  course,  will 
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accept  them."  In  the  letter  they  also  advised  the  plaintiflfs 
that  the  other  car  had  arrived  and  was  not  prime^  and  they 
rejected  the  same. 

On  the  twelfth  of  March  the  plamtiflEis  wrote  to  the  defend- 
ants that  they  had  "  concluded  to  arbitrate  car  N.  Y.  C.  40422 
and  establish  a  grade  of  prime.  Should  this  car  be  decided 
not  prime,  we  will  either  tender  you  other  goods  or  you  can 
settle  with  us  at  market  difference.  Paul  Haebler  will  act  as 
our  arbitrator  and  I  have  instructed  him  to  have  samples 
drawn  and  notify  you  as  soon  as  he  has  them.  You  might 
also  call  him  up  to-morrow  and  see  if  he  has  the  samples 
ready.'' 

The  plaintiffs  thereupon  appointed  Mr.  Haebler,  a  dealer  in 
produce  and  apples,  as  their  arbitrator,  and  the  defendants  Mr. 
Martin,  also  an  expert  in  the  business.  These  arbitrators  met 
immediately,  obtained  samples  of  the  apples  from  the  official 
sampler  of  apples  in  car  40547,  and  signed  a  written  decision 
to  the  effect  that  they  had  examined  the  samples  of  that  car 
and  '^  that  same  is  not  a  good  delivery  on  contract  calling  for 
Prime  Bleached  Chops  Crop  1905 ; "  and  the  defendants  immedi- 
ately notified  the  plaintiffs  of  this  decision.  On  the  following 
day  the  plaintiffs  replied,  stating  that  they  had  not  agreed  to 
arbitrate  the  apples  in  car  No.  40547  and  had  no  notice  of  this 
arbitration.  This  letter  contained  the  following:  "We  note 
car  No.  40422  will  be  arbitrated  to-day,  which  is  according  to 
agreement.  Now  should  this  car  fail  to  meet  the  standard  of 
quality,  you  will  please  write  us  at  once  the  lowest  basis 
you  will  make  a  cash  settlement  on."  The  same  arbitrators 
inspected  this  car  of  apples  and  did  not  agree,  and  they 
selected  as  an  xunpire  another  disinterested  man  engaged  in 
that  business,  and  the  three  of  them  examined  the  samples 
from  this  lot  and  all  joiaed  in  a  decision  to  the  effect  that  they 
were  not  a  good  delivery,  calling  for  "Prime  Bleached  Chops 
Crop  1905; "  and  the  plaintiffs  were  promptly  apprised  of  this 
decision.  In  answering  they  declined  to  recognize  it  and  sold 
the  goods  in  the  market,  and  they  have  recovered  damages  for 
both  car  lots  of  the  apples. 

At  the  close  of  the  evidence  the  defendants'  counsel  moved 
for  the  direction  of  a  verdict  on  the  groimd  that  the  arbitra- 
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tion  award  was  a  bar.  The  court,  by  the  consent  of  the  parties, 
held  this  under  advisement  and  submitted  to  the  jury  the  ques- 
tion whether  the  apples  were  prime,  and  the  jury  found  a 
verdict  in  favor  of  the  plaintiffs.  Later  the  trial  justice  held 
that  the  arbitration  agreement  was  invahd  and  that  there  was 
nothing  in  the  agreement  authorizing  the  selection  of  an 
umpire,  or  third  arbitrator,  and  that  the  plaintiffs  were  entitled 
to  the  benefit  of  the  verdict  in  their  favor. 

The  agreement  to  arbitrate  was  made  in  the  light  of  the 
custom  which  prevailed  in  New  York  city.  Both  parties  under- 
stood this  thoroughly.  The  plaintiff  Thomas  B.  Welch,  after 
testifying  that  Paul  Haebler  was  the  man  selected  to  represent 
the  plaintiffs  in  the  arbitration,  added:  ^^The  practice  is  that 
when  the  arbitrators  are  selected  to  get  samples  from  the 
official  sampler.  I  think  it  was  Kuhlman  in  this  case.  They 
get  a  sample  entirely  separate  from  any  samples  the  purchaser 
had.  After  it  has  been  decided  they  shall  arbitrate,  each 
instructs  their  man  to  draw  a  sample  or  two  samples.  They 
are  submitted  to  two,  and  if  they  fail  to  agree,  a  third  man  is 
called  in.  Q.  But  in  this  particular  case  I  see  there  are  only  two, 
and  if  the  two  arbitrators  did  agree  that  obviated  calling  in  the 
third  one?  A.  Oh,  yes,  I  expect  so.  Q.  And  when  they  make 
their  decision  upon  the  samples,  that  is  accepted  by  the  parties 
usually,  is  it,  as  binding  ?  A.  It  depends  on  whether  they  con- 
sider they  have  had  fair  treatment  or  not.  Q.  You  accept  an 
arbitration  according  to  whether  you  come  out  ahead  or  not  ? 
A.  It  depends  on  the  parties  who  arbitrate,  some  of  them." 
And  further  he  was  asked:  "  Q.  Were  you  to  appoint  an  arbi- 
trator and  the  two  arbitrators  to  appoint  a  third  ?  A.  When 
they  failed  to  agree." 

I  think,  therefore,  although  there  was  no  specific  direction  in 
the  letters,  in  which  we  find  a  somewhat  informal  arrangement 
for  arbitration,  for  the  selection  of  an  umpire  or  third  arbi- 
trator, that  it  was  the  expectation  of  the  parties  that  such  was 
to  be  the  course  pursued,  and  that  the  two  arbitrators  did  not 
exceed  their  authority  in  making  this  selection. 

Again,  the  evidence  shows  that  the  manner  in  which  arbitra- 
tions of  this  kind  are  conducted  was  for  the  arbitrators,  when 
they  were  eiq)erienced  men  in  the  business,  not  to  summon  the 
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partieB  before  them  or  give  any  notice,  but  to  make  the  inspec- 
tion and  examination  themselves  without  any  evidence  and  dis- 
pose of  the  question  submitted  in  a  somewhat  summary  way; 
and  this  method  of  procedure  has  been  sustained.  {Cobb  v. 
Dolphin  Mfg.  Co.,  108  N.  Y.  463.) 

The  court  in  that  case  in  disposing  of  a  like  objection  used 
this  language  (at  p.  468) :  "  But  it  would  appear  from  the  case 
and  from  the  award  of  the  arbitrators  that  they  were  men  who 
were  judges  of  the  article  in  question,  and  who  were  to  see  the 
jute  in  dispute  for  the  purpose  of  determining  the  question 
whether  or  not  it  came  up  to  the  standard  of  quality  called  for 
in  the  contract.  This  naturally  explains  why  no  evidence  was 
given  before  the  arbitrators  as  to  the  value  of  the  jute  in  qu^- 
tion."    (See,  also,  Wiberly  v.  Matthews,  91  N.  Y.  648.) 

Again,  it  seems  to  me  that  it  was  the  expectation  of  the 
plaintiffs  whichever  lot  of  apples  was  submitted  to  the  arbitra- 
tors their  determination  was  to  be  decisive  as  to  the  condition 
of  both  car  lots.  Their  letters  so  indicate.  It  is  the  policy  of 
the  courts  to  encourage  and  uphold  arbitrations,  as  they  are 
an  inexpensive,  simple  and  expeditious  method  of  adjusting 
controversies,  and  tend  to  prevent  litigation.  {Fvdickar  v. 
Guardian  Mutual  Life  Ins.  Co.,  62  N.  Y.  392.) 

I  think  the  judgment  should  be  reversed. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  upon 
the  opinion  of  the  trial  court,  and  Footb,  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellants  to  abide  event. 


Edward  H.  Dann  and  Others,  Respondents,  v.  Manning  C. 
Palmer  and  Others,  Defendants,  Lnpleaded  with  Charles 
M.  Grouse  and  Others,  Appellants. 

Fourth  Department,  May  1,  1912. 

Practice  —  subxaission  of  requests  to  find  after  opiziion  handed  down 
\jfy  trial  judge— when  submission  not  timely  — appeal— review  of 
findings  not  warranted  by  evidence. 

Where  a  cause  was  submitted  to  a  judge  for  decision  in  1909  upon  oral 
arguments  and  briefs  without  suggestion  by  either  party  that  they 
would  thereafter  submit  requests  to  find  facts  and  conclusions  of  law,  the 
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Judge  may  decline  to  pass  upon  requests  to  find  which  were  not  submit- 
ted until  after  he  had  handed  down  an  opinion  deciding  in  favor  of  one 
of  the  parties.  This  is  true  although  the  opinion  at  its  close  stated 
that  findings  may  be  submitted,  for  such  words  should  be  construed  to 
mean,  not  that  the  judge  would  reopen  the  case  to  permit  requests  to 
be  submitted,  but  would  merely  receive  suggestions  from  the  parties  in 
order  to  aid  him  in  framing  a  formal  decision. 

It  seemSj  that  a  judge  after  delivering  his  opinion  may  reconsider  his  con- 
clusions and  revise  his  decision,  or  make  an  entirely  different  one,  at  any 
time  before  he  has  made  the  formal  decision  required  by  sections  1010 
and  1023  of  the  Code  of  Civil  Procedure,  and  to  that  end  may  permit 
requests  to  find  to  be  submitted  under  section  1028. 

It  aeemSf  that  if  the  judgment  entered  on  such  decision  is  against  the 
weight  of  evidence  it  may  be  reviewed  by  the  Appellate  Division,  and  if 
any  findings  are  without  evidence  to  support  them  they  may  be  excepted 
to  as  a  ruling  upon  a  question  of  law  and  are  reviewable  in  the  Api)el- 
late  Division  and  in  the  Court  of  Appeals. 

McLbnnan,  p.  J.,  and  Footb,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Charles  M.  Grouse  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  Oneida 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Onondaga  on  the  8th  day  of  February,  1912,  denying  the 
said  defendants'  motion  to  have  the  court  pass  upon  certain 
proposed  findings  of  fact  and  law. 

Levi  8.  Chapman^  for  the  appellant  Charles  M.  Crouse. 

Jerome  L.  Cheney^  for  the  appellants  (Jeorge  J.  Sager  and 
others. 

r.  E.  Hancocky  for  the  appellants  Theodore  E.  Hancock  and 
Charles  E.  Crouse. 

John  W.  HogaUy  for  the  appellant  Salem  Hyde. 

Charles  P.  Ryan,  for  the  respondents. 

Kruse,  J. : 

After  the  trial  judge  had  handed  down  his  opinion,  deciding 
the  case  in  favor  of  the  plaintiffs,  but  before  he  had  signed  his 
formal  decision,  the  defendants  submitted  to  the  trial  judge 
proposed  findings  of  fact  and  law  (as  they  are  designated), 
upon  which  the  judge  declined  to  pass  further  than  as  found 
in  his  formal  decision,  upon  the  ground  that  they  were  not  sub- 
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mitted  to  him  until  after  he  had  decided  the  issues  and  delivered 
his  opinion  to  counsel. 

After  the  formal  decision  had  heen  signed,  application  was 
made  at  Special  Term,  at  which  the  same  judge  presided  who 
decided  the  case,  to  have  him  pass  upon  the  proposed  findings. 
The  application  was  denied  and  from  the  order  entered  upon 
that  decision  this  appeal  is  taken. 

The  case  was  submitted  to  the  judge  for  decision  in  March, 
1909,  upon  oral  arguments  and  briefs,  without  any  suggestion 
that  any  party  would  thereafter  submit  to  him  requests  to 
find  facts  or  to  rule  upon  questions  of  law;  nor  was  any 
such  suggestion  made  until  after  the  judge  had  delivered  his 
opinion,  as  has  been  stated. 

The  defendants  contend  that  the  proposed  findings  were  sub- 
mitted under  the  provisions  of  section  1023  of  the  Code  of 
Civil  Procedure,  and  were  timely  submitted.  That  contention 
seems  to  rest  upon  a  statement  at  the  close  of  the  opinion, 
stating  that  findings  may  be  submitted,  and  what  occurred 
thereafter.  But  the  judge  seems  not  to  have  so  understood 
that  statement. 

What  the  judge  seems  to  have  had  in  mind  was  not  to 
reopen  the  case  to  permit  requests  to  find  to  be  submitted,  but 
to  receive  such  suggestions  from  the  attorneys  for  the  respec- 
tive parties  as  might  aid  him  in  putting  into  a  formal  decision 
what  he  had  already  decided.  That  practice  was  in  vogue 
long  before  the  enactment  of  the  present  Code  of  Civil  Proced- 
ure and  has  been  resorted  to  more  or  less  by  trial  judges  since 
the  enactment  of  section  1023  in  its  present  form,  and  is  entirely 
independent  of  the  course  of  procedure  provided  by  that  section. 

The  purpose  of  submitting  requests  under  section  1023  is  not 
only  to  protect  the  rights  of  parties  upon  appeal,  but  as  well  to 
aid  the  trial  judge  in  determining  the  case.  The  opinion 
shows  that  the  judge  had  considered  the  questions  of  fact  as 
well  as  law,  and  had  reached  a  conclusion  thereon.  His 
c^inion  is  a  very  full  and  complete  statement  of  the  facts  found, 
and  an  elaborate  discussion  of  the  law,  and  directs  the  judg- 
ment to  be  entered,  although  it  is  not  a  formal  decision. 
Undoubtedly  the  judge  had  the  right,  after  delivering  his 
opinion,  to  reconsider  his  conclusions  and  revise  his  decision,  or 
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make  an  entirely  different  one,  at  any  time  before  he  had  made 
the  formal  decision  as  required  by  the  Code  of  Civil  Procedure 
(§§  1010,  1022),  and  to  that  end  to  permit  requests  to  find  to  be 
submitted  under  section  1023.  But,  as  I  have  stated,  it  does 
not  seem  to  me  that  that  was  the  purpose  of  the  judge. 

Furthermore,  that  section  requires  the  statement  to  be  in 
the  form  of  distinct  propositions  of  law  or  of  fact,  or  both, 
separately  stated,  each  to  be  nimibered  and  so  prepared  with 
respect  to  its  length  and  the  subject  and  phraseology  thereof, 
that  it  may  be  conveniently  passed  upon.  Its  purpose  is  to  aid 
the  judge,  and  not  to  entrap  him. 

Of  the  one  himdred  and  twenty-seven  proposed  findings, 
sixty-seven  are  denominated  "Findings  of  Fact,"  and  sixty 
* '  Law. "  Many  of  them  are  mere  recitals  of  the  evidence ;  others 
are  covered  by  the  formal  decision,  and  the  statement  as  a 
whole,  I  think,  is  not  such  as  the  section  contemplates. 

If  the  judgment  is  against  the  weight  of  the  evidence,  that 
may  be  reviewed  in  this  court,  and,  if  any  of  the  findings  are 
without  any  evidence  to  support  them,  they  may  be  excepted 
to  as  a  ruling  upon  a  question  of  law  (Code  Civ.  Proc.  §§  992, 
993),  and  are  reviewable  upon  appeal  in  the  Court  of  Appeals 
as  well  as  in  this  coiul;. 

If  the  defendants  desired  to  submit  requests  to  find,  they 
should  have  done  so  seasonably.  They  made  no  case  relieving 
them  from  their  default,  and  no  relief  was  asked  upon  that 
ground.  They  contended,  and  still  contend,  that  the  requests 
were  seasonably  made  and  in  proper  form.  I  think  that 
position  is  not  tenable. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred,  except  McLennan,  P.  J.,  and  Foote,  J.,  who 
dissented  in  an  opinion  by  Foote,  J. 

Foote,  J.  (dissenting): 

This  action  was  tried  at  Special  Term.  The  justice  presiding 
vrote  an  opinion  in  which  he  stated  at  lengfth  his  views  of  dis- 
puted questions  of  fact  and  the  law  of  the  case.  At  the  con- 
clusion of  his  written  opinion  is  the  following:  *'  Findings  may- 
be submitted."    Defendants'  counsel  had  not  submitted  pro- 
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posed  findings,  nor  had  their  time  to  do  so  been  extended; 
hence,  their  right  to  do  so  was  gone,  unless  the  presiding 
justice  should  thereafter  and  before  his  formal  decision  allow 
them  to  be  submitted  as  authorized  by  section  1023  of  the  Code. 
The  memorandum  at  the  end  of  his  opinion,  "  Findings  may- 
be submitted,'*  was  a  direction  to  plaintiffs'  counsel  to  submit 
findings  in  accordance  with  the  opinion.  It  did  not  authorize 
or  allow  defendants'  counsel  to  submit  proposed  findings  to  be 
ruled  upon  in  accordance  with  section  1023  of  the  Code.  Plain- 
tiflfe'  counsel  prepared  findings  and  gave  notice  of  their  pre- 
sentation to  the  justice  for  settlement,  with  a  motion  for  an 
extra  allowance  of  costs,  on  the  eighteenth  of  November.  At 
this  time,  after  the  motion  for  extra  allowance  of  costs  was 
heard  and  disposed  of,  the  moving  affidavits  state:  '^  That 
thereupon  the  question  of  findings  were  {sic)  brought  up  by 
said  respective  attorneys,  who  were  appearing.  *  *  *  [The 
counsel]  stated  to  the  court  that  sufficient  time  had  not  been  had 
by  the  attorneys  for  the  various  defendants  liable  for  judgment 
under  said  opinion,  in  which  to  examine  the  proposed  findings 
and  opinion,  and  that  the  said  defendants  desired  an  additional 
one  week's  time  to  examine  said  findings,  and  if  deemed  neces- 
sary to  present  additional  findings  themselves  and  that  it  was 
thereupon  agreed  between  the  court  and  said  counsel  that  an 
adjournment  should  be  taken  for  one  week  until  Saturday, 
November  25,  1911,  at  the  same  time  and  place,  for  the  pur- 
pose of  settling  the  findings  in  said  action." 

This  clearly  was  not  an  allowance  by  the  trial  justice  of 
further  time  within  which  defendants  might  submit  proposed 
findings  and  rulings  to  be  passed  upon  by  the  trial  judge  under 
section  1023  of  the  Code.  The  trial  justice  might  well  have 
understood  that  defendants'  counsel  wished  further  time  to 
examine  the  findings  submitted  for  plaintiffs,  with  a  view  to 
criticising  their  form  or  sufficiency  or  suggesting  changes  or 
additions.  It  would  seem,  however,  that  defendants'  counsel 
were,  or  soon  became,  of  opinion  that  either  because  of  what  had 
teen  said  at  this  hearing  or  of  the  statement  in  reference  to 
findmgs  at  the  end  of  the  court's  written  opinion,  they  were 
to  be  allowed  to  submit  proposed  findings  to  be  formally  ruled 
upon  by  the  presiding  justice.     Accordingly,  they  appUed  to  the 
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justice  for  further  time  in  which  to  submit  their  proposed  find- 
ings, and  the  moving  affidavits  state  that  on  the  twenty-fourth 
of  November  they  appeared  before  the  said  justice  and  explained 
to  him  ^'  the  necessity  of  additional  time  in  which  to  prepare 
proposed  findings  of  fact  and  of  law  in  said  action  in  behalf  of 
said  defendants/'  and  that  said  justice  granted  the  application 
for  an  adjournment  of  two  weeks  until  December  ninth  at  the 
Special  Term  on  that  day  "  for  the  purpose  of  presenting  pro- 
posed findiQgs,"  and  that  said  justice  ordered  "  that  copies  of 
said  proposed  findings  should  be  served  on  the  plaintiffs  attor- 
neys not  later  than  Wednesday,  December  6th,  1911."  There- 
upon defendants'  counsel  prepared  proposed  findings,  which 
they  served  upon  plaintiffs'  counsel  on  December  sixth.  On 
December  eighth,  at  the  request  of  plaintiffs'  coimsel,  and 
because  he  had  not  had  sufficient  time  to  examine  defendants' 
proposed  findings,  the  hearing  in  reference  to  findings  was  fur- 
ther adjourned  to  December  sixteenth  by  agreement  of  coun- 
sel, and  a  letter  written  by  one  of  defendants'  counsel  to  said 
justice  in  which  it  was  stated:  *^  We  served  our  proposed  find- 
ings or  request  for  findings  upon  Wilson,  Cobb  &  Ryan, 
Wednesday,  agreeable  to  your  order,  but  Mr.  Ryan  has  found 
himself  so  occupied  with  other  matters  that  he  will  not  be  able 
to  look  them  over  in  time  for  Saturday,  and  I  have  agreed  with 
him  that  the  matter  may  go  over  until  a  week  from  Saturday. 
Trusting  that  this  will  be  agreeable  to  you,  I  am,  yours  truly." 
On  December  sixteenth  counsel  for  the  respective  parties 
appeared  before  said  justice  and  each  submitted  their  proposed 
findings  and  an  argument  was  had  in  reference  thereto.  So 
far  as  appears  from  the  motion  papers,  no  claim  was  made  by 
plaintiffs'  counsel  that  defendants'  time  within  which  to  sub- 
mit proposed  findings  had  expired,  nor  did  the  trial  justice  state 
or  intimate  that  he  would  not  allow  defendants'  proposed  find- 
ings to  be  then  submitted  for  his  rulings  thereon.  Accord- 
ingly, both  sets  of  findings  were  left  with  the  trial  justice, 
apparently  with  the  impression  on  the  part  of  coimsel  on  both 
sides  that  defendants  were  regular  in  their  practice  and  that 
rulings  would  be  made  upon  their  proposed  findings.  Up  to 
this  time,  no  decision  of  the  case  had  been  made  such  as  the 
court  is  required  to  make  by  section  1022  of  the  Code.    The 
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written  opinion  of  the  trial  judge  was  not  such  a  decision.  The 
case  still  remained  under  the  control  of  the  trial  justice,  and 
notwithstanding  his  written  opinion,  he  was  at  perfect  liberty 
to  make  the  formal  findings  and  decision  in  such  form  as 
seemed  to  him  then  to  be  proper,  even  if  inconsistent  with 
or  adverse  to  the  views  stated  in  his  opinion. 

There  is  no  substantial  controversy  as  to  the  facts  above 
stated.  The  afl&davit  of  one  of  plaintiffs'  attorneys  was 
read  in  opposition  to  the  motion,  in  which  it  is  stated:  ^^No 
findings  or  requests  to  find  or  statement  of  fact  or  rulings  of 
the  defendants  before  the  cause  was  finally  submitted  as  afore- 
said or  before  the  decision  was  rendered;  nor  was  the  time  of 
any  defendant  to  submit  such  findings,  requests  to  find,  state- 
ment or  rulings  ever  extended;  that  the  case  was  decided  on 
or  about  the  81st  day  of  October,  1911."  There  is  no  denial  in 
this  affidavit  of  the  specific  facts  contained  in  the  moving  affi- 
davits as  to  what  took  place  before  the  trial  justice  and  between 
counsel.  Hence,  I  conclude  that  the  statement  above  quoted 
is  the  statement  of  the  opinion  or  conclusion  of  the  affiant  that 
the  facts  stated  in  the  moving  affidavits  do  not  constitute  an 
extension  of  the  time  of  any  defendant  to  submit  requests  to 
find  and  that  the  opinion  delivered  October  thirty-first  is  a 
decision.  In  this  view  I  do  not  concur.  The  trial  justice 
received  the  proposed  findings  of  each  party  on  the  sixteenth 
of  December,  retaining  them  in  his  possession  until  on  or 
about  the  '/th  of  January,  1912,  when  he  delivered  to  plaintiffs' 
attorneys  the  findings  which  they  had  prepared,  duly  signed 
by  him,  and  to  defendants'  attorneys  the  proposed  findings 
which  they  had  submitted,  without  having  ruled  upon  any  of 
them  and  with  the  following  indorsement:  "The  foregoing 
requests  to  find  were  not  submitted  to  me  until  after  I  had 
decided  the  issues  in  the  cause  and  deUvered  my  opinion  to  the 
counsel.  I,  therefore,  decline  to  pass  upon  these  requests  and 
to  find  further  in  the  action  than  as  I  have  found  in  my  formal 
decision.     Dated  January  6,  1912." 

This  indicates,  I  think,  that  the  learned  justice  considered 
tiiat  he  was  without  authority  to  pass  upon  defendants'  pro- 
posed findings;  that  his  written  opinion  which  had  been  made 
and  delivered  to  counsel  on  October  thirty-first  was  a  decision 
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of  the  cause  within  the  meaning  of  section  1023  of  the  Code, 
which  provides,  ^'  Before  the  cause  is  finally  submitted  to  the 
court  or  the  referee  or  within  such  time  afterwards,  and  before 
the  decision  or  report  is  rendered,  as  the  court  or  referee  allows, 
the  attorney  for  either  party  may  submit,  in  writing,  a  state- 
ment of  the  facts  which  he  deems  established  by  the  evidence, 
and  of  the  rulings  upon  questions  of  law,  which  he  desires  the 
court  or  the  referee  to  make. "  I  think  the  decision  referred  to 
in  this  section  is  the  formal  decision  required  to  be  made  by 
section  1022,  which  ^^  must  state  separately  the  facts  found  and 
the  conclusions  of  law,  and  direct  the  judgment  to  be  entered 
thereon,  which  decision  so  filed  shall  form  part  of  the  judg- 
ment roll."  And  assiuning  that  to  be  so,  it  was  within  the 
right  of  the  trial  justice  on  the  nineteenth  of  December  to  per- 
mit defendants  to  submit  their  proposed  findings  to  be  ruled 
upon  by  him.  His  receipt  of  these  findings  submitted  for  that 
purpose  in  the  presence  of  opposing  counsel,  who  did  not 
object,  together  with  what  had  already  occurred,  I  think  gave 
defendants  the  right  to  have  these  findings  ruled  upon,  or  such 
of  them  as  were  in  proper  form  for  that  purpose.  I  think  also 
a  motion  at  a  term  presided  over  by  the  same  justice  was  a 
proper  and  appropriate  method  of  bringing  the  question  up  for 
examination  and  decision.  No  doubt  where  a  judge  is  in  the 
attitude  of  refusing  absolutely  to  perform  a  judicial  duty,  man- 
damus is  the  proper  remedy,  but  here  the  learned  justice  was 
laboring  imder  what,  I  think,  was  an  erroneous  impression 
that  the  time  within  which  he  might  properly  and  lawfully  act 
upon  these  findings  had  expired.  The  motion  below  presents 
that  question  in  form  to  be  examined  and  reviewed,  and  there 
was  no  occasion  to  resort  to  the  more  drastic  remedy  of 
mandamus. 

The  order  appealed  from  should  be  reversed  and  the  defend- 
ants' proposed  findings  should  be  resubmitted  to  the  trial  justice 
for  his  rulings  thereon,  with  ten  dollars  costs  and  disburse- 
ments to  the  appellants. 

McLennan,  P.  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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James  J.  Oorbett,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

Fourth  Department,  May  1,  1913. 

Kaster  and  servant  —  negligence  —  injury  to  car  repairer  by  breaking 
of  jack  handle — jack  is  ''hoist"  within  statute — "structure,"  what 
constitutes  —  Labor  Law,  section  18  —  question  for  jury. 

A  ratchet  jack,  operated  by  a  handle  and  used  by  a  car  repairer  in  raising 
and  lowering  a  car,  is  a  '*  hoist  or  mechanical  contrivance  "  furnished  by 
an  employer  for  an  employee's  use  in  repairing  a  "structure"  within 
the  meaning  of  section  18  of  the  Labor  Law,  which  prohibits  an  employer 
from  furnishing  unsafe,  unsuitable  or  improper  contrivances. 

Where,  in  an  action  by  a  car  repairer  to  recover  for  personal  injuries,  it 
appears  that  the  handle  of  a  jack  broke  and  struck  him  in  the  face 
whUe  he  was  lowering  a  car,  the  breaking  of  the  handle,  if  unexplained, 
is  sufficient  to  require  the  submission  to  the  jury  of  the  question  whether 
the  jack  was  defective,  and  a  finding  that  defendant  was  negligent 
because  it  furnished  an  unsafe  contrivance  will  not  be  disturbed. 

Appeal  by  the  defendant.  The  New  York  Central  and  Hud- 
son River  Railroad  Company,  from  a  judgment  of  the  County 
Court  of  Oswego  county  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  said  county  on  the  13th  day  of  March, 
1911,  upon  the  verdict  of  a  jury  for  $600,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  16th  day  of  March, 
1911,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Francis  E.  Cullen  and  Henry  Purcellj  Jr.  [Purcell,  Cullen 
&  PurcelT],  for  the  appellant. 

Z).  P.  Morehouse  [Morehousey  Mizen  &  Moreh<mse\  for  the 
respondent. 

RoBSON,  J. : 

Plaintiff,  a  skilled  mechanic  employed  by  defendant,  had 
been  working  for  it  in  the  capacity  of  a  car  repairer  in  its  yards 
at  Oswego  for  several  years  prior  to  the  occurrence  which  is 
flie  cause  of  action  upon  which  he  has  recovered  the  judgment 
now  before  us  for  review. 

Just  before  the  accident  plaintiff  and  a  fellow-workman  v^ 
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the  coui'se  of  their  duty  made  some  repairs  to  the  trucks  of  a 
freight  car.  To  make  these  repairs  it  was  necessary  to  take 
the  defective  trucks  out  from  imder  the  end  of  the  car,  which 
rested  upon  them,  and  to  which  they  were  attached.  This 
required  that  the  end  of  the  car  be  raised  suflBciently  to  free  its 
connection  with  the  trucks,  which  were  then  taken  from  under 
the  car  and  the  repairs  made.  Two  ratchet  jacks,  one  operated 
on  each  side  of  the  car  were  used  in  raising  it.  These  jacks 
may  be  used  either  to  raise  or  lower  heavy  objects  and  are 
equipped  with  a  mechanical  device,  so  that  the  operator  can 
readily  adjust  them  to  operate  either  in  raising  or  lowering 
the  head  of  the  jack,  as  desired.  They  have  a  metal  socket 
which  is  connected  directly  with  the  mechanism  of  the  jack, 
and  this  socket  when  fitted  with  a  wooden  lever,  called  a  jack- 
handle,  forms  the  arm  of  the  jack  by  which  it  is  operated. 
These  arms  are  worked  by  hand  in  an  up  and  down  movement 
similar  to  the  operation  of  a  pump  handle.  The  jack-handles 
are  between  four  and  five  feet  long,  and  are  about  three  inches 
in  diameter,  except  that  each  end  is  tapered  for  seven  or  eight 
inches  of  its  length,  so  that  either  end  fits  the  socket  of  the 
jack. 

.  Plaintiff  and  his  companion  having  repaired  the  trucks  and 
put  them  in  position  imder  the  car,  then  proceeded  to  lower 
the  car,  using  the  jacks,  which  were  placed  as  they  had  been 
in  the  operation  of  raising  it.  To  lower  the  jack  the  operator 
first  presses  the  arm  or  handle  down  until  the  jack  unlocks,  and 
then  lets  up  on  it  until  the  ratchet  of  the  jack  again  engages, 
and  the  movement  is  repeated  imtil  the  object  has  been  lowered 
the  distance  desired.  Each  complete  operation  of  the  handle 
lowers  the  jack  about  an  inch.  The  car  had  been  lowered  some 
inches  and  plaintiff  again  put  his  weight  upon  the  lever  for 
another  movement  of  the  jack,  and  apparently  had  just 
released  the  ratchet  when  the  jack-handle  broke  in  his  hands 
twelve  to  fifteen  inches  from  the  extreme  end  releasing  the 
jack  from  the  pressure  he  was  then  exerting  on  the  handle,  and 
the  weight  of  the  car  caused  the  handle  to  fly  up  and  strike 
him  on  the  head  and  face  with  such  force  that  he  was  seriously 
injured. 
The  trial  court  held  that  the  jack  was  a  *^  hoist  or  mechanical 
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contrivance  "  furnished  by  defendant  for  plaintiff's  use  in  repair- 
ing a  "structure,"  and,  as  such,  came  within  the  classification 
of  appliances  and  contrivances  which  an  employer  is  by  the  pro- 
visions of  section  18  of  the  Labor  Law  (Consol.  Laws,  chap. 
31;  Laws  of  1909,  chap.  36)  prohibited  from  furnishing  unless 
they  are  safe,  suitable  and  proper,  and  so  constructed  as  to 
give  proper  protection  to  the  life  or  limb  of  the  person  so 
employed  in  repairing  the  structure.  That  the  car  was  a 
'^structure"  within  the  meaning  of  that  term  as  used  in 
the  statute  seems  to  have  been  in  effect  decided  in  Caddy  y. 
Interboroiigh  Rapid  Transit  Co.  (195  N.  Y.  415). 

At  the  time  he  was  hurt  plaintiff  was  still  engaged  in  repair- 
ing the  car,  for  it  is  apparent  that  replacing  the  trucks  was 
quite  as  necessary  a  part  of  the  work  before  the  car  was  com- 
pletely repaired  for  service  as  any  other  thing  connected  with 
the  operation. 

It  is  doubtless  true  that  the  word  "hoists"  as  used  in  the 
statute  would  not  in  the  usual  acceptance  of  the  term  include 
a  jack.  But,  even  applying  the  rule  of  ejusdem  generis  in 
construing  the  statute,  it  would  seem  that  a  jack,  used  as  this 
was  in  making  repairs  to  the  car,  is  a  mechanical  contrivance 
used  in  lifting  or  lowering  heavy  bodies,  which  is  an  accepted 
definition  of  the  word,  and  might,  therefore,  be  considered  as 
a  contrivance  included  in  the  generic  description  of  the  appli- 
ances which  the  statute  in  terms  designates. 

There  was  no  evidence  of  any  defect  in  the  jack,  except  that 
furnished  by  the  fact  that  the  handle  broke  while  properly 
used  and  operated  for  the  purpose  for  which  defendant  fur- 
nished it.  If  I  am  right  in  my  conclusion  that  an  unsafe  jack 
is  an  article  which  the  statute  forbids  an  employer  to  furnish 
for  the  purposes  specified  in  the  act,  then  the  fact  that  it  broke 
under  the  conditions  above  referred  to,  if  imexplained,  was  at 
least  sufficient  evidence  to  require  the  submission  to  the  jury 
of  the  question  whether  the  jack  was  defective,  and  a  find- 
ing that  defendant  was  negUgent  because  it  furnished  an 
iinsafe  contrivance  should  not  be  disturbed.  {Madden  v. 
H^hes,  185  N.  Y.  466;  Gombert  v.  McKay,  201  id.  2T; 
Saggblad  v.  Brooklyn  Heights  Railroad  Co.,  117  App.  Div. 
App.  Div.— Vol.  CLL        11 
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838;  Cummings  v.  Kenny,  97  id.  IH;  Smith  v.  Variety  Iron 
&  Steel  Works  Co.,  147  id.  242;  Huston  v.  Dohson,  138  id. 
810.) 

Appellant's  counsel  urges  that  even  conceding  that  the 
jack -handle  was  defective,  it  cannot  be  properly  considered  as 
warranting  a  finding  that  the  jack  itself  was  defective.  This 
claim  is  based  upon  the  fact  that  the  jack-handle  was  a  simple 
apphance  fitted  for  use  in  any  jack  of  similar  construction; 
that  they  were  furnished  in  sufficient  quantities  so  that  any 
employee  could  serve  himself  with  a  satisfactory  handle, 
either  by  procuring  a  new  one  from  the  shops,  or  by  selecting 
any  one  of  a  niunber  easily  accessible  in  the  yards,  if  for  any 
reason  the  one  he  was  using  was  imsatisfactory ;  and  that  plain- 
tiff could  determine  for  himself  as  easily  as  could  the  defend- 
ant whether  the  handle  he  was  using  was  safe  and  satisf actory. 
But  I  think  the  handle  was  as  much  an  integral  and  necessary 
part  of  the  jack  itself  as  any  part  of  its  structure  or  mechanism ; 
for  its  construction  required  the  use  of  a  handle  to  efficiently 
operate  it.  If  the  handle  is  a  part  of  the  jack,  then  the 
statute  prohibits  defendant  from  furnishing  an  unsafe  handle 
equally  as  it  does  from  supplying  a  jack  defective  in  any  other 
essential  part.  It  does  not  appear  what,  if  any,  inspection  of 
the  handles  defendant  made  or  required.  Nor  does  it  appear 
what  kind  of  wood  they  were  made  of;  and  absolutely  nothing 
appears  in  evidence  as  to  the  condition  of  this  particular  handle 
beyond- the  fact  that  plaintiff  says  that  it  appeared  to  him  to 
be  all  right  and  that  it  afterwards  broke  while  he  was  properly 
using  it.  It  was  incumbent  upon  defendant  at  least  to  show- 
some  care  and  diligence  both  in  the  manufacture  and  reason- 
able inspection  of  these  handles  to  the  end  that  their  "safety, 
efficiency  and  quality  "  might  be  determined.  {Pettersen  v. 
Rahtjen^s  American  Composition  Co.,  127  App.  Div.  32.) 

The  judgment  and  order  should  be  affirmed,  with  costs. 

An  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  James  A.  Drake,  Appel- 
lant, a  Judgment  Creditor  of  Charles  Barry,  an  Incom- 
petent, by  Albert  L.  Sullivan,  a  Committee,  Respondent, 
for  an  Order  Directing  the  Said  Committee  to  Pay  the  Said 
Judgment  Creditor  or  His  Attorney  the  Amount  of  His 

Judgment. 

Fourth  Department,  May  1, 1912. 

Incompetent  person  ~  application  to  compel  conunittee  to  pay  debts. 

An  application  by  a  judgment  creditor  of  an  incompetent  for  an  order 
compelling  the  committee  of  the  incompetent  to  pay  a  judgment, 
although  entered  more  than  ten  years  prior  to  the  date  of  the  applica- 
tion, should  be  granted,  where  it  appears  that  the  committee  has  suffi- 
cient funds,  that  no  payments  on  the  judgment  have  been  made,  and 
that  there  are  no  other  claims. 

Appeal  by  the  petitioner,  James  A.  Drake,  from  an  order 
of  the  Coimty  Court  of  Steuben  county,  entered  in  the  office 
of  the  clerk  of  said  county  on  the  ith  day  of  December,  1911, 
denying  upon  the  merits  the  petitioner's  application  for  an 
order  directing  payment  of  his  judgment  against  Charles  Barry, 
an  incompetent  person,  and  sustaining  preliminary  objections  to 
the  application  interposed  by  Albert  L.  Sullivan,  as  committee. 

Fay  H.  Whttey  for  the  appellant. 

Leslie  W.  Wellington,  for  the  respondent. 

RoBSON,  J. : 

The  facts  stated  in  the  moving  papers  were  in  no  manner 
disputed,  or  questioned,  on  the  hearing  of  the  application,  and 
assuming,  as  we  must,  the  truth  of  these  statements  we  are  of 
the  opinion  that  petitioner's  application  was  improperly  denied. 

On  the  27th  day  of  July,  1898,  the  petitioner  duly  recovered 
a  judgment  in  the  Supreme  Coiui;  of  this  State,  on  personal 
service  of  process,  against  Charles  Barry,  and  it  was  duly 
entered  in  the  proper  clerk's  office.  An  execution,  duly  issued, 
was  returned  unsatisfied ;  and  the  judgment  still  remains  wholly 
unpaid.  Barry  was  duly  adjudged  to  be  an  incompetent  per- 
son in  proceedings  had  in  the  County  Court  of  Steuben  county; 
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and  on  June  22,  1911,  Sullivan,  the  respondent,  was  duly 
appointed  by  that  court  the  committee  of  his  property  and 
estate.  As  such  committee  he  has  received,  and  still  has, 
funds  of  the  incompetent  sufficient  to  satisfy  in  full  the 
amount  of  the  petitioner's  claim. 

The  learned  coimty  judge  on  denying  petitioner's  application 
recognized  the  propriety  of  a  proceeding  by  petition  to  the  court 
having  control,  through  the  committee  it  had  appointed,  of  the 
incompetent's  estate,  for  the  payment  of  the  debts  of  the  incom- 
petent. He  says  in  his  opinion  then  delivered:  '^It  is  true 
that  the  court  which  by  its  committee  takes  possession  of  the 
property  of  an  incompetent  person  is  clothed  with  full  author- 
ity to  pay  all  just  claims  against  the  incompetent  to  the  extent 
of  his  estate.  This  summary  remedy  is  favored  by  the  courts, 
and  is  adopted  unless  some  special  facts  or  circumstances  exist 
which  render  it  necessary  or  appropriate  that  the  claimant 
should  be  permitted  by  the  court  to  maintain  an  action  for  the 
purpose  of  having  his  claim  or  the  extent  thereof  adjudged," 
citing  Kent  v.  West  (33  App.  Div.  112);  Williaifris  v.  Estate 
of  Cameron  (26  Barb.  172);  Matter  of  Hopper  (5  Paige,  489). 
Citations  to  like  effect  might  be  indefinitely  multipUed.  But 
he  held  that  special  facts  did  appear  in  this  case  making  it 
appropriate  and  necessary  that  the  petitioner  be  remitted  to 
another  appUcation,  or  proceeding,  to  revive  the  judgment. 
These  special  facts  are  stated  to  be  that  '^by  the  lapse  of  time 
all  the  liens  acquired  by  the  judgment  and  which  existed  in  full 
force  for  a  period  of  ten  years  have  now  expired;  and  so  far  as 
any  force  remains  in  the  judgment,  as  a  judgment,  it  stcmds 
more  now  like  a  disputed  claim  against  this  estate  and  until  pro- 
ceedings are  taken  to  revive  the  judgment  it  stands  no  different 
from  any  other  claim  against  the  incompetent  person."  It  is 
also  suggested  that  because  the  judgment  could  not  have 
been  enforced  against  Barry's  property  as  a  lien  thereon  or  by 
proceedings  supplementary  to  execution  until  the  hen  had 
been  revived  or  the  judgment  sued  over,  it  cannot  be  enforced 
as  a  judgment  in  this  proceeding  against  the  committee,  who 
represents  the  judgment  debtor.  But,  though  the  lien  of 
the  judgment  had  expired,  it  still  remained  a  debt  agamst  the 
incompetent.     ''There  is  always  on   the  part  of  the  judg- 
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ment  debtor  an  obligation  or  promise,  implied  by  law  to 
pay  the  judgment."  {Outta  Percha  &  Rvbher  Mfg.  Co. 
V.  Mayor y  etc.y  108  N.  Y.,  276,  278;  O'Brien  v.  Young,  95 
id.  428.)  For  the  purpose  of  this  proceeding  it  stands 
admitted  that  nothing  has  been  paid  on  the  judgment; 
and  though  its  lien  as  a  judgment  has  expired  it  is  still 
presumptively  a  subsisting  debt,  due  from  the  incompetent. 
{Holtand  V.  Orote,  193  N.  Y.  262,  268.)  It  is  the  duty  of 
the  court  exercising  jurisdiction  over  the  property  of  such  an 
incompetent  person,  among  other  things  to  provide  on  proper 
appUcation  to  it  for  the  payment  of  the  debts  of  the  incompe- 
tent. (Code  Civ.  Proc.  §  2321.)  So  far  as  at  present  appears, 
the  incompetent  owes  no  other  debt  than  petitioner's  judgment, 
and  no  other  claim  against  him  appears  to  exist;  the  committee 
has  funds  sufficient  to  satisfy  the  debt.  Presumptively,  there- 
fore, petitioner  was  entitled  to  an  order  directing  that  the  com- 
mittee pay  his  claim. 

It  is  possible,  however,  that  on  a  rehearing  of  the  applica- 
tion facts  may  be  made  to  appear  showing  that  the  amount  of 
the  claim  had  been  reduced  by  payments  or  that  there  exist 
other  claims  or  charges  which  should  be  provided  for  out  of 
the  fund  by  which  its  amount  may  be  reduced  so  as  to  be 
insufficient  to  pay  the  petitioner's  claim  in  full. 

The  order  should,  therefore,  be  reversed,  with  costs  to  appel- 
lant to  abide  event,  and  the  proceedings  remitted  to  the  County 
Court  of  Steuben  coimty  for  further  action  thereon. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  to 
appellant  to  abide  event,  and  the  proceeding  remitted  to  the 
Coimty  Court  for  its  further  action  thereon.  Order  entered 
nutic  pro  tunc  as  of  March  5,  1912,  the  date  of  argument  of 
the  appeal 
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Harlow  W.  Bailey,  Respondent,  Appellant,  v.  The  Buffalo 
Loan,  Trust  and  Safe  Deposit  Company  and  Others, 
Appellants,  Respondents,  Impleaded  with  Antoinette  B. 
Strong  and  Others. 

Fourth  Department,  May  8,  1912. 

WiU  —  suspension  of  power  of  alienation  —  suspension  for  definite 
period  —  when  life  annuities  do  not  suspend  power  —  limitation  of 
action  —  estoppel  —  waiver. 

A  will  created  a  trust  fund  the  income  to  be  distributed  by  paying  fifty 
dollars  per  month  to  the  testator's  brother  B.  for  life,  thirty  dollars  per 
month  to  S.  for  life  and  the  remainder  of  the  income  to  the  testator^s  son 
during  his  natural  life  or  untU  the  trust  shall  terminate  as  therein  stated. 
After  the  son's  death  the  income  is  to  be  added  to  the  principal  and  the 
trust  fund  and  accumulations  held  in  trust  for  the  son's  children^  and 
as  each  child  becomes  twenty-one  years  of  age  a  distribution  is  to  be 
made,  based  upon  the  number  of  children  then  living,  and  a  propor- 
tionate share  to  be  paid  to  the  child  arriving  at  the  age  of  twenty-one 
years.  But  in  the  event  that  there  are  no  such  children  living  at  the 
testator's  death  or  that  the  children  then  living  shall  die  before  arriving 
at  the  age  of  twenty-one  years,  the  trust  is  directed  to  continue  for 
twenty-five  years  from  the  date  of  the  will,  and  if  at  that  time  there  are 
no  such  children  living,  the  trust  shall  cease  and  the  principal  of  the 
trust  fund  shall  be  paid  to  the  son  if  he  is  then  living;  if  not,  to  the 
heirs  of  a  certain  sister.  If,  however,  there  is  a  child  living  twenty-five 
years  from  the  date  of  the  will,  although  bom  after  the  testator's 
decease,  the  trust  shall  continue  for  the  benefit  of  such  child. 

Held,  that  the  provision  for  the  children  of  the  son  and  for  a  oontinuanee 
of  the  trust  for  twenty-five  years  is  invalid; 

That  the  provision  for  the  life  beneficiaries  is  not  so  involved  with  the 
invalid  provisions  that  it  must  fall  with  them; 

That  the  provisions  for  B.  and  S.  are  mere  annuities,  and  the  trust  need 
not  on  that  account  be  extended  beyond  the  life  of  the  son,  as  the  pres- 
ent value  of  the  annuities  may  be  ascertained; 

That,  since  the  trust  is  valid  as  to  the  life  beneficiaries,  the  son  is  not  at 
the  present  time  entitled  to  the  possession  of  the  trust  fund,  and  henoe 
his  action  contesting  the  validity  of  the  trust  Is  not  barred  by  the  Stat- 
ute of  Limitations. 

The  testator  died  and  the  will  was  probated  in  March,  1894,  and  a  final 
accounting  filed  transferring  the  trust  fund  to  the  defendant  trust  com- 
pany, which  has  distributed  the  income  of  the  trust  fund  without  objec- 
tion until  the  commencement  of  this  action.  In  May,  1911.  S.  died  in 
1899.  Only  one  of  the  son's  four  children  now  living  was  born  before 
the  death  of  the  testator.  The  eldest  child  Is  now  nearly  twenty  years 
of  age  and  the  youngest  nearly  seven. 
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Held,  that,  although  the  probate  of  the  will  and  the  decree  upon  the 
accounting  is  conclusive  as  against  the  son  as  to  the  distribution  of  the 
fund  up  to  that  time,  including  the  setting  aside  and  transferring  of  the 
trust  fund  to  the  trust  company,  it  did  not  estop  him  from  attacking 
the  validity  of  the  clause  in  question  or  the  disx>osition  of  the  fund 
thereafter; 

Tliat  after  the  death  of  S.  the  son  waived  his  objection  to  the  validity  of 
the  provision  for  the  surviving  life  annuitant,  and  to  that  extent  aban* 
doned  to  the  trustee  and  the  life  annuitant  his  right  to  the  fund,' so  that 
now  there  is  a  valid  existing  trust  for  their  benefit. 

Appeal  by  the  defendants,  The  Buffalo  Loan,  Trust  and  Safe 
Deposit  Company  and  others,  from  a  judgment  of  the  Supreme 
Court  in  part  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Erie  on  the  15th  day  of  January, 
1912,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  Erie  Special  Term. 

Also  an  appeal  by  the  plaintiff,  Harlow  W.  Bafley,  from  so 
much  of  said  judgment  as  awards  to  the  defendant.  The  Buf- 
falo Loan,  Trust  and  Safe  Deposit  Company,  a  certain  sum 
by  way  of  commissions,  and  also  from  so  much  of  said  judg- 
ment as  allows  costs  to  certain  of  the  defendants;  also  from  that 
part  of  the  judgment  which  allows  to  the  plaintiff  and  adjudges 
that  the  defendant  trust  company  pay  to  him  only  five  per  cent 
interest  from  July  1,  1911,  on  the  sum  adjudged  by  the  said 
judgment  to  be  paid  to  him  by  the  defendant  trust  company, 
instead  of  six  per  cent. 

The  controversy  is  over  a  certain  clause  of  the  will  of  Daniel 
E.  Bailey,  late  of  the  city  of  Buffalo,  Erie  coimty,  deceased, 
which  is  attacked  upon  the  ground  that  it  violates  the  statute 
against  perpetuities. 

The  will,  after  directing  the  payment  of  the  testator's  debts 
and  making  provision  for  his  wife  and  sister,  provides  by 
the  clause  in  question  as  follows: 

^^  Fourth.  I  direct  that  bonds  of  the  Toledo  Consolidated 
Street  Bailroad  to  the  amount  of  Sixty  Thousand  Dollars  be 
deposited  in  trust  with  the  Buffalo  Loan,  Trust  and  Safe 
Deposit  Company  of  Buffalo,  N.  Y.,  as  trustees,  and  in  case  at 
the  time  of  my  decease,  I  should  not  be  possessed  of  the  above 
bonds,  then  the  same  amount  in  cash  or  otlier  good  securities 
be  placed  in  the  hands  of  said  Buffalo  Loan,  Trust  and  Safe 
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Deposit  Company,  as  a  trust  fund,  the  income  of  which,  after 
paying  the  expenses  of  such  trust,  I  direct  to  be  paid  as  fol- 
lows: Fifty  dollars  per  month  to  my  brother,  Alanson  C.  Bailey, 
of  Toledo,  Ohio,  during  his  natural  life;  Thirty  dollars  per 
month  to  Mrs.  Mary  A.  Swain,  of  Buffalo,  N.  Y.,  during  her 
natural  life,  and  the  remainder  of  said  income  to  my  son,  Har- 
low W.  Bailey,  during  his  natural  life,  or  imtil  the  trust  shall 
terminate,  as  hereinafter  stated.  And  in  case  of  the  death  of 
either  my  said  brother,  Alanson  C.  Bailey,  or  Mrs.  Mary  A. 
Swain,  then  their  proportions  of  said  income  shall  be  paid  to 
my  said  son  Harlow  W.  Bailey,  and  in  case  of  the  death  of 
my  said  son  Harlow  W.  Bailey,  then  I  direct  that  his  share 
of  said  income  shall  be  added  to  the  principal  sum  of  said  trust. 
The  principal  of  said  trust  fund  of  Sixty  Thousand  Dollars,  I 
direct  to  be  held  in  trust  by  the  said  Buffalo  Loan,  Trust  and 
Safe  Deposit  Company  for  the  children  of  my  said  son,  Har- 
low W.  Bailey,  and  I  direct  that  each  child  of  my  said  son 
Harlow  W.  Bailey,  shall  have  and  receive  his  or  her  propor- 
tion of  said  trust  fund  upon  his  or  her  arriving  at  the  age  of 
twenty-one  years,  and  then  to  take  such  proportion  of  said 
principal  sun^  as  the  number  of  children  then  Uving  and  minors, 
shall  bear  towards  the  principal  smn  then  undivided,  so  that  if 
there  be  three  children  living  when  the  oldest  becomes  twenty- 
one  years  of  age,  such  oldest  child  shaU  receive  one-third  of 
said  principal  sum  of  said  trust  fund,  and  if  another  child 
shall  be  bom  after  the  oldest  child  has  become  twenty-one 
years  of  age,  and  shall  have  received  his  or  her  proportion  of 
said  trust  fimd,  then  the  second  child  shall,  upon  becoming 
twenty-one  years  of  age,  have  and  receive  one-third  of  the 
remaining  principal  of  said  trust  fund. 

"  And  in  case  there  be  no  children  of  my  said  son,  Harlow 
W.  Bailey,  living  at  the  time  of  my  decease,  or  in  case  the 
children  then  living  shall  die  before  arriving  at  the  age  of 
twenty-one  years,  then  I  direct  that  the  trust  hereby  created 
shall  continue  for  twenty-five  years  from  the  date  of  this  will, 
and  if  at  that  time  there  be  no  children  of  my  said  son,  Har- 
low W.  Bailey,  Uving,  I  direct  that  the  trust  hereby  created 
shall  cease  and  be  determined,  and  I  hereby  direct  that  the 
principal  of  said  trust  f  imd  shall  then  be  paid  to  my  said  son, 
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Harlow  W.  Bailey,  and  the  same  shall  be  his  property  abso- 
lutely, and  forever,  and  if  at  that  time  my  said  son  Harlow  W. 
Bailey  shall  not  be  living,  then  I  direct  that  the  principal  of 
said  trust  f  imd  shall  be  divided  and  paid  over,  share  and  share 
alike  to  the  heirs  of  my  said  sister,  Caroline  E.  Blair,  of  Madi- 
son, Ohio.  But  if  there  be  a  child  of  my  said  son,  Harlow  W. 
Bailey  living  twenty-five  years  from  the  date  of  tins  will, 
though  bom  after  my  decease,  then  said  trust  hereby  created 
shall  continue  for  the  benefit  of  such  child." 

Then  follows  the  general  residuary  clause  under  which  the 
plaintiff  claims,  as  follows:  "  All  the  rest,  residue  and  remain- 
der of  my  estate,  whether  real  or  personal,  I  give,  devise  and 
bequeath  to  my  said  son  Harlow  W.  Bailey." 

The  will  appoints  the  plaintiff  and  the  defendant  trust  com- 
pany executors  of  the  will.  It  is  dated  February  16, 1894,  and 
was  probated  March  22,  1894,  the  testator  having  died  March 
3,  1894.  The  plaintiff  and  the  trust  company  qualified  as 
executors  and  acted  as  such  until  on  or  about  January  23, 1899, 
when  they  were  discharged  by  a  decree  of  the  Surrogate's  Court 
of  Erie  comity,  the  plaintiff  in  conjunction  with  the  trust  com- 
pany having  theretofore  set  aside  and  turned  over  to  the  trust 
company  the  $60,000  in  bonds  referred  to  in  the  will,  in  accord- 
ance with  the  provisions  of  the  4th  clause,  and  the  income 
has  been  distributed  by  the  trust  company  without  objection,  as 
therein  provided,  until  the  validity  of  the  clause  in  question  was 
challenged  by  the  commencement  of  this  action,  in  May,  1911. 

The  judgment  declares  that  the  clause  in  question  attempts  to 
suspend  the  absolute  ownership  and  power  of  absolute  ahenation 
of  the  personal  property  therein  referred  to  as  a  trust  f imd  for 
a  period  beyond  the  determination  of  two  hves  in  being  at  the 
death  of  the  testator,  and  is  illegal  and  void;  and  adjudges  the 
said  fund  to  be  the  property  of  the  plaintiff,  the  residuary 
legatee  under  said  will,  and  directs  the  payment  thereof  to  him, 
after  making  certain  deductions  and  the  payment  of  costs  and 
certain  allowances. 

Frank  C.  Ferguson  and  Aaron  Fybush,  for  the  plaintiff. 

Lincoln  A.  Oroai^  for  the  defendant  Buffalo  Loan,  Trust 
and  Safe  Deposit  Company. 
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Frank  Gibbons  and  Henry  W,  Pottle,  for  the  defendant 
Alanson  C.  Bailey. 

H.  B.  Van  Peyma,  for  the  infant  defendants  Dorothy  Bailey 
and  others. 

Kruse,  J. : 

The  plaintiff,  who  is  the  testator's  son  and  only  child,  and  his 
sole  residuary  legatee  and  devisee,  attacks  the  4th  clause  of 
his  father's  wiU  upon  the  ground  that  the  clause  in  question 
violates  the  statute  against  perpetuities,  and  contends  that  the 
trust  fund  set  aside  under  that  clause  belongs  to  him,  and  that 
he  is  entitled  to  immediate  payment  thereof  by  the  trustee,  the 
defendant  trust  company. 

The  clause  in  question  provides  for  a  trust  fund  of  sixty 
thousand  dollars,  the  income  of  which  is  to  be  distributed  by 
paying  fifty  dollars  per  month  to  the  testator's  brother,  Alan- 
son  C.  Bailey,  during  his  natural  life,  thirty  dollars  per  month 
to  Mrs.  Mary  A.  Swain  during  her  natural  Ufe  and  the 
remainder  of  the  income  to  plaintiff  during  his  natural  life 
or  imtil  the  trust  shall  terminate,  as  therein  stated.  After 
the  death  of  the  plaintiff  the  income  is  to  be  added  to  the  prin- 
cipal of  the  trust  fund  and  accumulations  held  in  trust  for 
the  plaintiff's  children,  and  as  each  child  becomes  of  the  age  of 
twenty-one  years  a  distribution  is  to  be  made,  based  upon  the 
number  of  children  then  living,  and  a  proportionate  share  to 
be  paid  to  the  child  arriving  at  the  age  of  twenty-one  years. 
But  in  the  event  that  there  are  no  such  children  living  at  the 
testator's  death  or  that  the  children  then  living  shall  die  before 
arriving  at  the  age  of  twenty-one  years,  the  trust  is  directed 
to  continue  for  twenty-five  years  from  the  date  of  the  will, 
and  if  at  that  time  there  are  no  such  children  living,  the  trust 
shall  cease  and  the  principal  of  the  trust  f  imd  shall  be  paid  to 
the  son  if  he  is  then  Uving;  if  not,  to  the  heirs  of  a  certain 
sister.  If,  however,  there  is  a  child  living  twenty-five  years 
from  the  date  of  the  will,  although  bom  after  the  testator's 
decease,  the  trust  shall  continue  for  the  benefit  of  such  child. 

But  one  of  the  plaintiff's  children  now  living  was  bom 
before  the  death  of  the  testator.  Of  the  six  children  bom  to 
the  plaintiff,  two  have  died.     One  was  bom  October  14,  1893, 


Digitized  by  VjOOQIC 


Bailey  v,  Buffalo  Loan,  Trust  &  Safe  Deposit  Co.    171 


App.  Div.]  Fourth  Department,  May,  1912. 

and  died  the  next  day;  the  other  was  bom  August  16,  1900, 
and  died  March  7, 1902.  The  eldest  child  is  now  nearly  twenty 
years  of  age  and  the  youngest  nearly  seven. 

The  controversy  is  between  the  plaintiff  upon  the  onfe  side 
and  the  trust  company,  the  plaintiff's  children  and  his  uncle,  a 
beneficiary  under  the  4th  clause,  upon  the  other,  Mrs.  Mary 
A.  Swain,  the  other  life  beneficiary,  having  died  in  1899.  All 
of  the  parties  to  the  controversy  seem  to  concede  that  the 
2d  paragi'aph  of  the  clause  in  question,  which  provides  for  a 
continuance  of  the  trust  for  twenty-five  years  with  a  limitation 
over  as  therein  stated,  is  invalid. 

I  think  the  provision  for  the  children  also  contravenes  the 
statute  against  perpetuities  and  is  likewise  invalid  (Matter  of 
Wilcox,  194  N.  Y.  288),  but  that  the  provision  for  the  life 
beneficiaries  may  be  upheld.  That  provision  is  not,  as  it 
seems  to  me,  so  involved  with  the  others  which  are  invaUd 
that  it  must  fall  with  them. 

It  is  contended,  however,  that  eliminating  all  provisions  for 
the  children,  and  the  final  disposition  of  the  fund  under  this 
clause,  still  the  trust  is  void,  because,  as  it  is  claimed,  the  dura- 
tion of  the  trust  extends  beyond  a  period  of  two  lives,  namely, 
that  of  the  plaintiff  and  two  other  life  beneficiaries. 

But  the  provisions  for  Alanson  0.  Bailey  and  Mrs.  Swain  are 
mere  annuities,  chargeable  against  the  income,  and  the  trust 
need  not  on  that  accoimt  be  extended  beyond  the  life  of  the 
plaintiff,  as  the  present  value  of  the  annuities  can  be  ascer- 
tained upon  his  death  and  paid  and  the  f imd  freed  from  the 
claim  of  the  annuities,  and  the  remainder  distributed  imder 
the  residuary  clause  of  the  will.  {Buchanan  v.  Little,  154 
X.  Y.  147;  People's  Trust  Co.  v.  Flynn,  188  id.  385;  Matter  of 
Trumble,  199  id.  454,  464.) 

The  defendants  further  contend  that  the  plaintiff  is  not  in  a 
position  to  attack  the  validity  of  the  trust  and  recover  the  fund, 
because  (1)  the  cause  of  action  is  barred  by  the  Statute  of  Lim- 
itations, (2)  the  plaintiff  is  estopped,  and  (3)  a  trust  was  created 
independent  of  the  will. 

1.  It  is  argued  that  if  there  was  no  valid  disposition  by  the 
clause  in  question  and  the  bonds  when  delivered  to  the  trust 
company  belonged  to  the  plaintiff,  as  he  claims,  there  was  a 
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conversion  of  the  bonds  by  the  trust  company  immediately,  as 
the  holding  and  dominion  over  the  bonds  by  the  trust  company 
was  entirely  hostile  to  any  such  claim  as  the  plaintiff  now 
makes,  for  which  a  cause  of  action  accrued  at  once  and  that 
whether  the  six  or  the  ten-year  Statute  of  Limitations  applies, 
the  claim  is  barred  by  the  statute.  {Lammer  v.  Stoddard^  103 
N.  Y.  6T2;  Roberts  v.  Ely^  113  id.  128;  Matter  of  RogerSy  153 
id.  316.)  But  if  I  am  right  that  the  trust  was  valid  to  the 
extent  I  have  indicated,  the  plaintiff  would  not  even  now  be 
entitled  to  the  fund,  as  the  plaintiff  and  one  of  the  annuitants 
are  still  living. 

2.  It  is  contended  further  that  the  plaintiff  is  estopped  from 
maintaining  the  action  by  the  proceedings  in  the  Surrogate's 
Court,  for  the  probate  of  the  will,  the  decree  upon  the  final 
accounting,  his  acquiescence  in  all  that  has  been  done  in  admin- 
istering the  estate  and  the  distribution  of  the  income,  extending 
over  a  period  of  seventeen  years,  with  full  knowledge  on  his 
part  of  all  the  circumstances  and  the  provisions  of  the  will. 

I  do  not  see  how  the  probate  of  the  will,  although  at  the 
instance  of  the  plaintiff,  can  have  that  effect,  as  the  question 
of  the  construction  of  the  will  was  not  involved  in  that  pro- 
ceeding, and  although  the  decree  upon  the  accounting  is  con- 
clusive as  to  the  plaintiff  upon  the  distribution  of  the  fimd  up 
to  that  time,  including  the  setting  aside  and  transferring  of  the 
trust  fund  to  the  trust  company  {Chester  v.  Buffalo  Car 
Manufacturing  Co.y  TO  App.  Div.  443;  183  N.  Y.  425),  I  do  not 
think  the  decree  in  effect  determined  the  validity  of  the  clause 
of  the  will  in  question  or  controlled  the  disposition  of  the  fund 
thereafter.  That  question  was  not,  as  it  seems  to  me,  involved 
in  the  accoimting. 

The  plaintiff  should  not,  however,  be  permitted  to  question 
what  was  done  before  the  commencement  of  the  action  in  dis- 
tributing the  income  and  administering  the  fimd.  Up  to  ihat 
time  he  had  never  challenged  the  validity  of  the  trust  or  the 
right  of  the  trust  company  to  administer  the  fund;  on  the  con- 
trary, whatever  was  done  in  that  regard  was  with  his  knowl- 
edge and  direction  or  consent,  and  he  should  now  be  estopped 
from  questioning  what  was  so  done.  {Starr  v.  Selleck^  145 
App.  Div.  869;  Steinway  v.  Steinway,  163  N.  Y.  183;  Chester 
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V.  Buffalo    Car  Manufacturing   Co.,  supra;   Rothschild  v. 
mie  Guarantee  &  Trust  Co.,  204  N.  Y.  458,  464.) 

3.  It  is  further  urged  that  a  trust  was  constituted  independ- 
ent of  the  will  by  the  transactions  between  the  plaintiff  and  the 
trust  company,  and  their  acts  in  recognition  thereof.  If  the 
clause  in  question  was  entirely  void  and  the  bonds  belonged 
absolutely  to  the  plaintiff  under  the  residuary  clause  of  the 
will  as  the  plaintiff  now  claims,  he  could,  of  course,  dispose  of 
ttie  bonds  in  any  legal  way  he  saw  fit.  But  such  a  provision  . 
as  was  made  for  the  children,  even  if  regarded  as  made  by  the 
plaintiff  himself  when  the  bonds  were  transferred  to  the  trust 
comi>any  or  at  any  time  thereafter,  would  seem  to  be  contrary 
to  the  statute  against  perpetuities  and  invaUd.  The  rights  of 
the  children  in  the  fund  would  be  merely  contingent.  The 
same  uncertainty  would  still  exist  as  to  how  long  the  trust  f  xmd 
should  be  held  and  the  income  accumulated  and  who  would 
eventually  be  entitled  to  the  fund  and  its  accumulations. 
None  of  the  four  children  now  living  has  reached  the  age  of 
twenty-one  years. 

But  as  to  the  surviving  annuitant,  Alanson  C.  Bailey,  the 
situation  seems  to  be  different.  Mrs.  Swain,  the  other  annui- 
tant, died  in  1899.  That  left  but  two  life  beneficiaries,  the 
plaintiff  and  Alanson  C.  Bailey.  Whatever  grounds  had  there- 
tofore existed  for  questioning  the  provision  for  Alanson  C. 
Bailey  as  an  illegal  suspension  for  more  than  two  lives  was 
removed  by  the  death  of  Mrs.  Swain.  The  trust  was  continued 
thereafter  for  years  and  recognized  by  the  plaintiff  as  valid, 
and  the  surviving  annuitant's  right  was  never  questioned  by 
him  until  this  action  was  commenced. 

Although  the  circumstances  may  not  make  out  an  equitable 
estoppel,  I  think  they  are  sufficient  to  support  a  finding  that 
after  the  death  of  Mrs.  Swain  the  plaintiff  waived  his  objec- 
tion to  the  validity  of  the  provision  for  the  surviving  life 
annuitant,  and  to  that  extent  abandoned  and  yielded  to  the 
trustee  and  the  life  annuitant  his  right  to  the  fund,  confirming 
the  original  trust  to  the  life  beneficiaries,  so  that  now  there  is 
a  valid,  existing  trust  for  their  benefit,  as  the  will  provides, 
except  as  to  the  provision  for  Mrs.  Swain,  which  has  been  fully 
carried  out. 
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It  should  be  stated  in  this  connection  that  there  is  a  finding 
that  the  trust  company  in  taking  the  bonds  into  its  manage- 
ment and  control  as  a  trust,  and  the  plaintiff  in  acquiescing  in  the 
same,  were  each  of  them  acting  under  a  mistake  of  law.  But 
I  do  not  find  any  evidence  in  the  record  that  the  plaintiff  (who 
was  not  sworn  on  the  trial)  was  acting  under  a  misapprehension 
in  that  regard,  or  that  he  did  not  fully  understand  the  nature 
of  the  trust  and  act  intelligently  in  all  that  was  done. 

I  think  the  plaintiff  must  fail  in  his  attempt  to  obtain  posses- 
sion of  the  fund  at  this  time,  and  that  the  judgment  should  be 
reversed.  We  could  safely  put  our  reversal  upon  the  law  only 
and  also  omit  the  direction  for  a  new  trial,  if  I  am  right  in 
holding  that  the  trust  originally  was  valid  to  the  extent  that  I 
have  indicated;  but  if  I  am  wrong  in  so  holding  and  still  am 
right  in  upholding  the  provision  for  the  surviving  life  annuitant 
upon  the  second  ground,  I  think,  as  the  practice  law  now  stands, 
we  could  not  safely,  in  view  of  the  findings  as  they  now  are, 
direct  final  judgment  based  upon  the  second  ground. 

The  judgment  should,  therefore,  be  reversed  upon  the  law 
and  the  facts  and  a  new  trial  ordered;  separate  bills  of  costs 
should  be  awarded  to  each  defendant  appellant  appearing  by 
separate  attorney,  to  abide  the  event,  payable  out  of  the  fund. 

All  concurred. 

Judgment  reversed  and  new  trial  granted  upon  questions  of 
law  and  fact,  with  separate  bills  of  costs  to  each  defendant 
appellant  appearing  by  separate  attorney,  to  abide  the  event, 
payable  out  of  the  fxmd. 
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defendant  that  he  would  pay  her  twelve  per  centum  annually  upon  the 
par  value  of  the  stock  is  void  under  the  Statute  of  Frauds  as  it  was  not 
to  be  performed  within  one  year. 
McLsNXAN.  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Elbert  Hubbard,  from  aji  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Erie  on  the  8th  day  of  January,  1912,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Erie  Special  Term,  over- 
ruling the  defendant's  demurrer  to  the  complaint, 

James  McCormick  Mitchell ^  for  the  appellant. 

Ford  White,  for  the  respondent. 

Ebuse,  J. : 

The  complaint  to  which  the  demurrer  is  interposed  alleges  in 
substance,  that  pursuant  to  an  oral  contract  made  between  the 
parties  to  the  action,  the  plaintiff  conveyed  to  a  corporation,  at 
defendant's  request,  her  interest  in  certain  property  in  exchange 
for  certain  shares  of  the  stock  of  the  corporation  upon  the 
agreement  by  the  defendant  that  he  would  pay  her  twelve  per 
centum  annually  upon  the  par  value  of  the  stock.  She  received 
the  stock,  but  has  not  been  paid  the  annual  twelve  per  cent 
The  action  is  brought  to  recover  the  same,  and  the  question  is 
whether  the  Statute  of  Frauds  applies. 

I  am  of  the  opinion  that  if  this  oral  contract  was  not  to  be 
performed  within  one  year  from  the  making  thereof,  as  the 
complaint  indicates,  it  falls  within  the  condemnation  of  the 
statute  which  requires  such  an  agreement,  promise  or  under 
taking  or  some  note  or  memorandum  thereof  to  be  in  writing 
and  subscribed  by  the  party  to  be  charged  therewith  or  by  his 
lawful  agent.  (Pers.  Prop.  Law  [Gen.  Laws,  chap.  47;  Laws 
of  1897,  chap.  417],  §  21;  now  Pers.  Prop.  Law  [Consol,  Laws, 
chap.  41;  Laws  of  1909,  chap.  45],  §  31.) 

The  fact  that  the  plaintiff  performed  the  contract  upon  her 
part  does  not  seem  to  take  the  case  out  of  the  statute,  but  in 
such  case  the  plaintiff  may  recover  upon  an  implied  promise  to 
pay  what  the  property  which  she  transferred  to  the  defendant 
was  reasonably  worth,  making  allowance  for  what  she  has 
received.    {Wood  v.  Shultis,  4  Hxm,  309;  Day  v.  N.  Y.  C  B. 
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B,  Co.,  51  N.  Y.  583;  22  Hun,  412;  89  N.  Y.  616;  Reed  v. 
McConnell,  133  id.  425.) 

The  action  is  founded  upon  an  express  contract,  and  seems 
to  fall  within  the  rule  applied  in  the  case  of  Reed  v.  McCon- 
nell {supra)  where  it  appeared  that  the  contract  was  void  and 
a  recovery  was  not  permitted  upon  the  theory  of  an  impUed 
contract. 

The  complaint  is  silent  as  to  the  value  of  the  property  con- 
veyed by  the  plaintiff  or  the  value  of  the  stock,  except  the  par 
value  of  the  stock  is  given;  and  it  is  difficult  to  say  from  the 
complaint  how  long  the  annual  payments  were  to  continue, 
whether  for  one  year,  for  the  life  of  the  plaintiff,  or  as  long  as 
she  held  the  stock,  as  no  time  is  stated. 

*  It  seems  to  me  that  the  complaint  is  vitally  defective  and 
that  the  demurrer  must  be  sustained.  If  I  am  right,  it  fol- 
lows that  the  interlocutory  judgment  overruling  the  demurrer 
should  be  reversed  and  the  demurrer  sustained,  with  costs, 
with  leave  to  amend  upon  the  usual  terms. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  in 
opinion. 

McLennan,  P.  J.  (dissenting): 

The  action  was  commenced  on  the  12th  day  of  April,  1911, 
against  the  defendant,  Elbert  Hubbard,  and  ^'The  Eoy- 
crofters,"  a  domestic  corporation,  duly  incorporated  under  the 
laws  of  this  State.  By  stipulation  the  action  was  discontinued 
as  against  the  corporation  and  is  now  being  prosecuted  against 
the  defendant  Hubbard  to  recover  a  personal  judgment  against 
him  for  the  amount  alleged  to  be  due  and  owing  to  the  plain- 
tiff because  of  an  oral  promise  made  by  him  to  pay  such  sum 
to  the  plaintiff. 

The  real  point  of  the  demurrer  is  that  the  promise  of  the 
defendant  to  pay  being  oral  and  such  payment  by  the  terms  of 
such  promise  not  to  be  made  within  one  year,  it  is  void  under  the 
Statute  of  Frauds  and  that  no  recovery  can  be  had  in  this  action. 

In  the  amended  complaint  to  which  the  demurrer  is  directed 
it  is  alleged,  in  substance,  that  the  plaintiff  and  defendant 
were  married  in  1881  and  lived  together  as  husband  and  wife; 
that  about  the  year  1895  defendant  engaged  in  the  publishing 
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and  bookbinding  business  in  the  village  of  East  Aurora,  N.  Y., 
where  plaintiff  and  defendant  then  resided;  that  as  a  result  of 
said  business  the  defendant  became  the  owner  of  real  estate 
situate  in  said  village  of  the  approximate  value  of  $200,000; 
that  thereafter  the  defendant  incorporated  his  publishing  and 
bookbinding  business,  the  Eoycrof  t  shops  and  all  business  con- 
nected therewith  into  one  corporation  known  as  '*  The  Eoy- 
cpofters; "  that  thereupon  the  defendant,  wishing  to  convey  all 
of  said  property  to  said  corporation,  promised  orally  to  and 
with  the  plaintiff  that  he  would  cause  to  be  issued  to  her  400 
shares  of  the  capital  stock  of  ^'The  Eoycrof  ters"  of  the  par 
value  of  $25  per  share,  provided  the  plaintiff  would  execute 
and  deliver  to  ''The  Eoycrof ters"  a  deed  of  all  her  interest, 
inchoate  and  otherwise,  in  said  Eoycrof  t  shops  and  other  prop- 
erties, and  that  he  also  agreed  as  a  further  consideration  of 
such  conveyance  that  he  would  pay  to  her  annually  twelve  per 
cent  on  the  par  value  of  said  400  shares  of  stock,  amounting  to 
the  annual  sum  of  $1,200. 

It  is  alleged  that,  relying  upon  the  promises  and  covenants  of 
the  defendant,  the  plaintiff  did  execute  and  deUver  to  ''  The 
Eoycrof  ters,"  under  date  of  August  3,  1902,  a  deed  of  her  inter- 
est, inchoate  and  otherwise,  in  and  to  all  of  said  properties, 
and  that  at  the  same  time  she  received  from  the  defendant  a 
certificate  of  stock  transferring  to  her  400  shares  of  the  capital 
stock  of  the  corporation  of  the  par  value  of  $25  per  share.  It 
is  finally  alleged  that  the  defendant  has  failed  and  refused 
to  pay  to  the  plaintiff  said  twelve  per  cent  annually  on  said 
stock  or  any  sum  whatever.  It  is  alleged  that  by  reason  of  the 
premises  set  forth  in  the  complaint  there  was  at  the  time  of  the 
commencement  of  this  action  due  and  owing  from  the  defend- 
ant the  sum  of  $10,800,  with  interest  on  the  several  deferred 
payments,  for  which  sima  judgment  is  demanded. 

Of  course,  it  is  well  settled  that  all  the  allegations  of  the 
complaint  and  all  legitimate  inferences  to  be  drawn  therefrom 
are  by  the  demurrer  admitted  to  be  true.  So  that  in  this  case 
we  start  with  the  proposition  that  the  plaintiff  had  an  inchoate 
right  of  dower  in  approximately  $200,000  worth  of  real  estate 
owned  by  the  defendant.  What  other  interest,  whether  legal 
App.  Drv.— Vol.  CLI.        12 
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or  equitable,  she  had  in  the  property  which  she  conveyed  to 
defendant's  corporation  does  not  appear.  But  it  is  alleged  that 
by  her  deed  she  conveyed  to  ^'  The  Roycrofters,"  the  defendant's 
corporation,  all  such  interests  and  that  she  had  received,  so  far 
as  appears,  no  consideration  for  such  conveyance  except  the 
transfer  to  her  by  the  defendant  of  400  shares  of  the  capital 
stock  of  such  corporation.  Whether  such  capital  stock  is  of 
any  value  or  whether  she  has  received  any  dividends  or  not  is 
not  stated  and  the  inference  is  quite  permissible  that  the  plain- 
tiff in  1902  transferred,  at  the  instance  and  request  of  the 
defendant,  to  '^The  Roy  crofters,"  his  corporation,  all  her 
valuable  interests  in  the  property  referred  to,  and  the  defend- 
ant or  such  corporation  went  into  possession  of  all  the  property 
so  transferred  free  and  clear  of  any  claim  which  the  plaintiff 
had  thereto,  and  the  defendant  has  all  these  years  managed, 
controlled  and  operated  it  as  his  own,  without  any  considera- 
tion coming  to  the  plaintiff  for  the  conveyance  so  made  and 
executed  by  her  except  the  400  shares  of  stock  above  mentioned. 

It  is  urged  that  she  is  precluded  from  recovering  the  real 
consideration  for  the  deed  executed  by  her,  to  wit,  twelve  per 
cent  annually  on  the  400  shares  of  the  stock  issued  to  her, 
because  of  the  Statute  of  Frauds. 

The  plaintiff  fully  performed  her  part  of  the  agreement  and 
put  it  in  writing  in  the  form  of  a  deed,  transferring,  as  she 
had  agreed  to  do,  all  her  interests  in  the  property  mentioned 
in  such  deed.  As  a  part  of  the  same  agreement  the  defendant 
delivered  to  her,  in  part  consideration  for  such  deed,  the  400 
shares  of  the  capital  stock  of  the  corporation,  but  as  a  further 
consideration  and,  perchance,  the  most  important,  he  agreed 
that  he  would  pay  to  her  annually  twelve  per  cent  on  such  stock. 

To  state  the  proposition  involved  plainly:  The  plaintiff  had 
valuable  interests,  inchoate  and  otherwise,  in  certain  real 
estate  and  other  properties  owned  by  or  standing  in  the  name 
of  the  defendant.  At  his  instance  and  request,  and  in  con- 
sideration of  his  oral  promise  that  he  -would  pay  to  the 
plaintiff  $1,200  annually,  being  twelve  per  cent  on  the  400 
shares  of  stock  referred  to,  she  executed  and  delivered  a 
deed  to  the  corporation  which  he  had  organized,  by  which  she 
parted  with  all  her  interests  of  every  kind  and  nature  in  and 
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to  the  property  mentioned  in  the  complaint,  and  it  is  now 
urged  that  the  plaintiff  is  not  entitled  to  recover  the  considera- 
tion or  purchase  price  of  the  property  so  conveyed  by  her 
because  the  promise  to  pay  the  same  was  not  in  writing,  and 
by  the  terms  of  the  oral  promise  was  not  to  be  paid  within  one 
year;  that  the  Statute  of  Frauds  prevents  the  plaintiff  from 
enforcing  defendant's  promise,  although  such  promise  induced 
her  to  convey  as  he  directed  all  her  valuable  interests  in  the 
real  estate  and  to  the  other  properties  in  question.  If  such  is 
the  effect  of  the  statute,  it  is  apparent  that  a  very  great  injus- 
tice may  result.  A  person  executes  and  dehvers  uncondi- 
tionally a  deed  of  real  property,  and  surrenders  to  the  pur- 
chaser the  absolute  possession  thereof  upon  an  oral  agreement 
on  his  part  that  he  will  pay  the  purchase  price  agreed  upon  at 
the  end  of  eighteen  months  from  the  time  of  the  execution  and 
delivery  of  the  deed  by  the  grantor,  under  which  he  goes  into 
and  continues  in  possession  of  the  same  and  reaps  all  the  bene- 
fits resulting  therefrom.  If,  when  such  purchase  price  is 
demanded,  such  purchaser  may  say:  "Because  of  the  Statute 
of  Frauds  I  will  not  i)ay  the  consideration  for  the  deed  which 
was  agreed  upon,  or  in  fact  any  consideration,"  the  statute 
may  indeed  be  used  not  only  as  a  shield  but  also  as  a  sword. 

An  examination  of  the  authorities  leads  me  to  conclude  that 
the  Statute  of  Frauds  has  no  application  to  the  case  at  bar. 
A  few  of  such  authorities  will  be  referred  to. 

In  Qreenley  v.  Oreenley^  decided  by  this  court  (114  App.  Div. 
640),  it  appeared  that  Mary  E.  Greenley  was  the  owner  of  two 
farms  which  were  incumbered  by  a  mortgage,  upon  which  was 
due  the  sum  of  $10,000.  The  farms  were  worth  about  $16,000. 
Mary  E.  Greenley  was  unable  to  meet  the  interest  due  on  said 
mortgage.  She  was  also  owing  other  debts,  for  which  she  had 
given  her  promissory  notes,  and  her  only  property  consisted 
of  said  farms.  She  and  the  defendant  Shelmidine  entered  into 
an  oral  agreement  by  which  she  agreed  to  convey  the  farms  to 
him  for  the  expressed  consideration  of  $10,000,  but  upon  condi- 
tion that  he  would  manage  the  farms,  would  dispose  of  them 
and  after  reimbursing  himself  for  the  moneys  paid  out  by  him 
and  for  his  services,  would  with  the  balance  received  upon  the 
sale  of  such  farms  pay  the  debts  owing  by  Mary  E.  Greenley 
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and  that  he  would  pay  the  balance  then  remaining  to  her. 
Pursuant  to  such  oral  agreement  Mary  E.  Greenley  conveyed 
said  f aims  to  Shelmidine  and  by  virtue  of  such  conveyance  he 
entered  into  possession  and  control  of  the  farms  and  carried 
them  on  as  his  own,  sold  one  of  them  for  $6,500,  and  refused  to 
make  any  accounting  to  his  grantor,  disavowing  the  oral  agree- 
ment because,  as  claimed,  it  was  void  under  the  Statute  of 
Frauds.  Justice  Spring,  writing  for  the  court  in  that  case, 
said:  *^The  defense  of  the  Statute  of  Frauds  is  not  available  to 
the  defendant  Shelmidine.  He  undertook  to  pay  these  notes 
as  part  of  the  consideration  moving  to  him.  He  went  into  pos- 
session of  the  farms,  has  managed  them,  receiving  the  benefits 
therefrom  and  earning  compensation  for  his  services  upon  his 
exphcit  promise  to  pay  these  obUgations  in  certain  contingen- 
cies out  of  the  moneys  coming  to  him  from  the  deal  and  trans- 
fer, and  that  promise  is  an  inseparable  part  of  the  agreement. 
He  cannot  adopt  the  agreement  so  far  as  beneficial  to  him  and 
repudiate  the  burdens  imposed  by  it." 

Bemington  v.  Palmer  (62  N.  Y.  31)  was  an  action  brought  to 
recover  the  amount  of  an  assessment  for  street  improvements 
upon  premises  deeded  by  the  defendant  to  plaintifl&s.  The  alleged 
agreement  to  pay  such  assessment  was  oral.  The  court,  in 
discussing  the  question  as  to  whether  or  not  the  Statute  of 
Frauds  was  appUcable,  said  (p.  M):  "It  is  urged  that  this 
agreement  by  Harris  was  void  within  the  Statute  of  Frauds, 
because  it  related  to  lands  and  was  not  in  writing.  The  agree- 
ment was  executed  and  carried  into  effect  by  the  payment  of 
the  money,  and  hence  the  defendant  became  liable  to  pay  the 
assessment.  He  had  reaped  the  benefit  of  the  contract,  and  he 
cannot  thus  claim  that  he  is  not  bound  to  pay  what  he  agreed 
to  pay  because  the  agreement  was  not  in  writing.  The  Statute 
of  Frauds  has  no  application  to  an  executed  agreement,  and  is 
no  defense  in  an  action  brought  to  recover  the  money  which 
the  party  is  bound  by  the  contract  to  pay.  Nor  can  it  be  said, 
I  think,  that  the  agreement  was  partially  in  writing  and  par- 
tially by  parol,  and,  therefore,  it  is  inoperative.  This  is  no 
doubt  the  true  rule  in  cases  where  there  is  a  contract  which,  bjr 
the  Statute  of  Frauds,  is  required  to  be  in  writing.  ( Wright  v. 
WeekSy  25  N.  Y.  153.)    But  where  there  is  no  written  con- 
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tract,  and,  as  in  this  case,  where  a  deed  was  delivered  and  the 
money  paid  under  an  agreement  to  pay  an  assessment  when  due, 
neither  the  rule  referred  to  nor  the  Statute  of  Frauds  has  any 
application." 

Tuthill  V.  Roberts  (22  Hun,  804)  was  an  action  to  recover  the 
amount  which  it  was  alleged  the  defendant  orally  agreed  to 
pay  as  the  actual  consideration  for  a  conveyance  by  the  plaintiff 
of  his  interest  in  certain  real  estate.  The  consideration 
expressed  in  the  deed  was  one  dollar.  It  was  held,  in  an  action 
at  law,  that  the  plaintiff  was  entitled  to  recover  the  true  con- 
sideration expressed  by  the  oral  agreement  for  the  premises 
which  the  plaintiff  had  by  deed  conveyed  to  the  defendant  in 
reliance  upon  such  oral  promise.  The  court  said:  ^*  Was  this 
agreement  within  the  Statute  of  Frauds  ?  We  think  not.  The 
plaintiff  sought  by  his  action  simply  to  recover  of  the  defend- 
ant the  agreed  price  for  real  estate  sold  and  transferred  to  him. 
The  plaintiff  had  fully  performed  the  agreement  upon  his  part 
by  executing  and  delivering  to  the  defendant  a  deed  of  his 
interest  in  the  premises,  and  the  defendant  had  had  the  full 
benefit  of  such  title.  This  contract  between  the  parties  was 
fully  executed,  except  that  the  defendant  had  not  paid  the 
plaintiff  the  price  agreed  upon  between  them,  as  he  had  prom- 
ised to  do.  This  promise  was  not  within  the  Statute  of  Frauds, 
and  was  not  required  to  be  in  writing." 

In  Thomas  v.  Dickinson  (12  N.  Y.  364)  it  was  held:  "A 
promise  to  pay  for  lands  sold  and  conveyed  is  not  within  the 
Statute  of  Frauds  and  is  not  required  to  be  in  writing." 

Under  the  authorities  referred  to,  and  many  more  which 
might  be  cited,  it  seems  to  me  clear  that  the  defendant  is  not 
in  a  position  to  suggest  or  urge  that  the  contract  is  void 
because  not  in  writing,  he  or  his  corporation  having  received 
the  plaintiff's  deed  and  having  gone  into  possession  and  abso- 
lute control  of  such  property  by  virtue  of  such  deed. 

It  also  seems  to  me  clear  that  when  the  entire  agreement  is 
considered,  that  the  plaintiff  shall  convey,  which  she  did,  that 
the  defendant  shall  transfer  to  her  certain  stock,  which  he 
did,  all  of  which  was  in  writing,  it  cannot  be  said  that  the 
further  agreement  of  the  defendant  to  Tpaj  the  additional  com- 
pensation as  consideration  for  the  transfer  made  by  the  plain- 
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tiflf  is  void  under  the  Statute  of  Frauds  because  such  payment 
is  not  to  be  made  within  one  year. 

An  illustration  occurs  to  me:  "A"  by  oral  agreement  sells 
his  farm  to  ^^B"  for  the  stipulated  consideration  of  $2,000, 
$1,000  to  be  paid  upon  the  execution  and  delivery  of  the  deed 
to  ''B,"  and  the  balance  of  such  consideration  at  a  future 
time,  eighteen  months  after  the  execution  and  delivery  of  the 
deed  of  conveyance.  Such  deed  is  executed  and  delivered  by 
"  A  "  and  ''  B  "  goes  into  possession  of  the  property  conveyed, 
pays  the  $1,000  stipulated  to  be  paid  upon  the  execution  of 
such  deed,  but  when  '*A"  demands  payment  of  the  other 
$1,000,  one-half  of  the  consideration  agreed  upon  and  which  is 
admitted  to  be  due  and  payable,  it  is  suggested,  upon  demand 
being  made  upon  "  B  "•  that  he  perform  such  oral  agreement, 
that  he  may  say:  "  I  will  pay  you  nothing  because  my  agree- 
ment to  pay  after  a  year  from  the  time  of  our  agreement  is 
void  under  the  Statute  of  Frauds." 

We  think  such  is  not  the  law  and  is  not  supported  by  any 
authority  in  this  State  applicable  to  the  facts  involved  in  this 
case.  It  is  idle,  as  it  seems  to  me,  to  talk  about  what  a  court 
of  equity  njight  do  in  case  the  stipulated  consideration  or  the 
value  of  the  property  was  not  paid.  The  grantor  is  entitled  to 
the  value  of  his  contract  and  the  grantee  having  accepted  all 
the  benefits  thereof  cannot  repudiate  the  same  under  the  Statute 
of  Frauds. 

It  will  be  borne  in  mind  that  the  plaintiff  transferred  all  of 
her  interest,  presumably  valuable,  as  requested  by  the  defend- 
ant; that  he  is  enjoying  the  fruits  of  such  transfer;  that  as 
part  of  the  consideration  therefor  he  transferred  or  caused  to 
be  transferred  to  her  400  shares  of  the  stock  of  his  corporation; 
that  in  addition  to  the  transfer  of  such  stock  to  the  plaintiff  he 
agreed  with  her  that  he  would  pay  twelve  'p&r  cent  upon  the 
stock  annually,  which  obligation  he  has  neglected  and  refused 
to  perform. 

It  seems  to  me  that  the  agreement  to  transfer  the  interests 
of  the  plaintiff  to  the  defendant,  the  agreement  to  transfer  the 
stock  of  the  corporation  to  the  plaintiff  and  the  agreement  of 
the  defendant  to  pay  twelve  per  cent  on  the  par  value  of  such 
stock  were  a  part  of  one  inseparable  agreement,  and  that  he, 
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having  accepted  the  benefits  of  such  agreement,  is  not  at  liberty 
to  deny  the  obligation  imposed  thereby. 

While  the  complaint  contains  no  specific  allegation  as  to  the 
time  the  contract  was  to  continue,  it  seems  to  me  that  it  must 
be  assumed  that  it  was  to  continue  during  the  life  of  the 
plaintiff,  and  would  terminate  at  her  death,  which  might  have 
occurred  within  one  year  from  the  making  of  the  contract. 
Appellant  urges  that  in  no  event  could  anything  have  been 
due  under  the  contract  within  a  year  from  its  inception. 
It  would  seem  to  me  clear  that  the  first  and  final  payment 
under  such  contract  might  have  been  due  within  one  year  if 
plaintiff  had  died  within  the  year,  and  that,  therefore,  the  con- 
tract is  one  which  might  have  been  fully  performed  within 
one  year.  It  is  well  settled  that  a  contract  which  may  be 
performed  within  a  year  is  not  within  the  Statute  of  Frauds. 
{Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins,  Co.y 
19  N.  Y.  305;  Kentv.  Kent,  62  id.  560;  Dresser  v.  Dresser,  35 
Barb.  673.) 

Afl  was  said  in  Kent  v.  Kent  (supra):  "  If  the  agreement 
may  consistently  with  its  terms  be  entirely  performed  within 
the  year,  although  it  may  not  be  probable  or  expecjted  that  it 
will  be  performed  within  that  time,  it  is  not  within  the  con- 
demnation of  the  statute." 

My  conclusion  is  that  the  judgment  overruling  the  demurrer 
should  be  affirmed,  with  costs,  but  with  leave  to  the  defendant 
to  plead  over  upon  payment  of  the  costs  in  the  court  below  and 
of  this  appeal. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer 
sustained,  with  costs,  with  leave  to  plaintiff  to  plead  over 
upon  payment  of  the  costs  of  the  demurrer  and  of  this  appeal 
within  twenty  days. 
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Coxporation — contracts  —  imconscionable    agreement  negotiated   by 
director  for  his  own  benefit  —  rescission  of  contract. 

Where  a  director  of  a  gas  and  electric  company  holding  but  one  share  of 
stock,  being  chairman  of  its  executive  committee,  participated  in  nego- 
tiations whereby  the  corporation  made  contracts  to  furnish  power,  etc., 
practically  free  of  cost,  to  another  corporation,  of  which  the  director 
was  the  largest  single  stockholder,  and  the  terms  of  such  contracts 
are  grossly  inequitable,  burdensome  and  unconscionable,  they  may  be 
repudiated  by  the  corporation. 

Where  upon  such  repudiation  the  gas  company  offered  to  place  the  other 
corporation  in  the  same  position  in  which  it  was  before  making  the  con- 
tracts, they  are  not  enforcible  either  in  an  action  at  law  or  by  a  suit  in 
equity  and  the  court  may  order  their  cancellation. 

Appeal  by  the  defendant,  the  Utica  Gas  and  Electric  Com- 
pany, from  part  of  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Oneida  on  the  14th  day  of  August,  1911,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  Oneida 
Special  Term. 

This  is  an  action  in  equity  commenced  on  the  12th  day  of 
November,  1910,  to  compel  the  continued  specific  performance 
by  the  defendant  of  two  certain  contracts  during  the  periods 
specified  in  such  contracts  and  of  any  extension  thereof  made 
pursuant  to  their  terms,  entered  into  by  and  between  the 
parties  to  this  atjtion  and  which  are  alleged  by  the  plaintiff  to 
be  valid,  legal  and  binding  in  all  respects,  and  to  obtain  a  per- 
manent injunction  restraining  the  defendant  from  discontinu- 
ing performance  thereof,  it  being  alleged  that  the  plaintiff  has 
no  adequate  remedy  at  law. 

The  defendant  by  its  answer  admitted  making  the  contracts, 
denied  that  plaintiff  did  not  have  an  adequate  remedy  at  law 
to  obtain  the  relief,  if  any,  to  which  it  was  entitled,  and  alleged, 
in  substance,  that  such  contracts  were  grossly  inequitable  and 
imconscionable  as  to  the  defendant;  that  it  was  induced  to  enter 
into  the  same  by  unfair  means,  resulting  from  the  fact,  among 
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others,  that  the  plaintiff's  president,  who  was  its  principal 
stockholder,  and,  therefore,  largely  interested  in  it  financially, 
and  who  negotiated  said  contracts  for  the  plaintiff,  was  at  the 
time  and  during  all  the  times  in  question  a  director  of  the 
defendant,  chairman  of  its  executive  committee,  actively  par- 
ticipated in  the  conduct  of  its  business  and  was  influential  in 
the  contrcA  and  management  of  its  affairs,  and  so  although  he 
had  practically  no  financial  interest  in  the  defendant,  he  being 
the  owner  of  only  one  share  of  its  capital  stock. 

It  is  further  alleged  that  such  contracts  were  negotiated  for 
and  on  behalf  of  the  defendant  by  the  general  manager  of  its 
electrical  department,  and,  in  substance,  that  close  and  friendly 
relations  existed  between  him  and  plaintiff's  president;  that 
such  general  manager  usually  attended  the  meetings  of  the 
executive  committee,  of  which  the  plaintiff's  president  was 
chairman  and  presided  over;  that  the  data  whidi  he  first 
obtained  in  respect  to  the  operation  of  plaintiff's  plant  and 
business  was  the  result  of  investigation  which  he  made  at  the 
instance  and  request  of  the  plaintiff's  president  while  in  defend- 
ant's employ  and  without  its  knowledge  or  consent,  and  that 
he  was  paid  for  such  investigation  $150  by  the  plaintiff  through 
its  president. 

It  is  further  alleged,  in  substance,  that  because  of  the  rela- 
tions existing  between  such  negotiators,  because  of  the  position 
which  the  plaintiff's  president  occupied  in  defendant,  the  office 
which  he  held  and  the  relations  which  he  thereby  sustained  to 
the  members  of  its  board  of  directors  and  to  the  other  mem- 
bers of  its  executive  committee,  of  which  he  was  chairman,  he 
was  able  to  and  did  veiy  largely  influence  the  action  of  the 
defendant  in  the  premises,  and,  in  substance,  that  the  plaintiff's 
president  in  negotiating  the  contracts  in  question  was  seeking 
and  willing  to  obtain  great  advantage  to  the  plaintiff  and, 
indirectly,  to  himself,  and  that  either  in  ignorance  of  or  not 
caring  what  the  result  of  such  contracts  would  be  to  the  defend- 
ant, in  which  he  had  no  financial  interest,  he  permitted  them 
to  be  approved,  notwithstanding  that  by  virtue  of  his  office  and 
position  therein  he  was  required  to  be  vigilant  in  protecting  its 
interests. 

It  18  further  alleged  that  such  contracts  were  entered  into 
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because  of  a  mutual  mistake  as  to  the  facts  and  that  the  plain- 
tiff's president  failed  to  disclose  to  defendant's  executive  com- 
mittee certain  material  facts  which  were  then  within  his 
knowledge  and  which  had  they  been  disclosed  would  have  pre- 
vented the  consummation  of  such  contracts  by  the  defendant. 

It  is  further  alleged  that  such  contracts  are  illegal  and  void 
because  against  public  policy,  and  that  their  continue€  perform- 
ance would  be  in  violation  of  law. 

The  defendant  demands  judgment  that  the  contracts  in  ques- 
tion be  declared  null  and  void  and  that  the  complaint  be  dis- 
missed, with  costs. 

The  issues  thus  raised  by  the  pleadings  were  tried  at  the  Feb- 
ruary, 1911,  Special  Term  of  the  Supreme  Court.  A  decision 
was  rendered,  consisting  of  findings  of  fact  and  conclusions  of 
law,  upon  which  judgment  was  entei'ed  and  which  decreed,  in 
substance:  (1)  That  the  contracts  which  are  the  subject  of  this 
litigation  are  "valid  and  binding  contracts;"  (2)  that  by  the 
service  of  certain  notices  upon  the  defendant  "said  contracts 
were  extended  for  a  term  of  five  years; "  (3)  "  That  a  decree 
for  the  specific  performance  of  said  contracts  be  and  the  same 
is  hereby  refused;"  (4)  "That  the  temporary  injunction 
granted  herein  on  November  12,  1910,  be  and  is  hereby  con- 
tinued in  force  and  effect  for  thirty  days  after  the  entry  of  this 
judgment;"  (5)  "That  neither  party  is  entitled  to  costs  of 
this  action  as  against  the  other." 

From  such  judgment  this  appeal  is  taken. 

Pardon  C.  Williams,  for  the  appellant. 

James  F,  Hubbell,  for  the  respondent. 

McLennan,  P.  J. : 

From  the  opinion  of  the  learned  trial  court  (75  Misc.  Rep. 
539)  we  learn  that  specific  performance  of  the  contracts  in 
question,  although  adjudged  to  be  valid  and  binding  upon  the 
defendant,  was  refused  because  ^ '  The  contracts  are  burdensome 
to  the  defendant.  It  is  largely  a  public  service  corporation, 
furnishing  for  the  use  of  the  people  at  large  gas  and  electric 
power.  Under  its  contracts  with  the  plaintiff  it  must,  under 
certain  conditions,  shut  off  its  supply  to  all  others  but  the  city  of 
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Utica  and  the  plaintiflf.  It  has  already  lost  many  thousands 
of  dollars  and  inevitably,  if  specific  performance  is  awarded, 
must  lose  much  more;  if  action  is  brought  against  it  for  breach 
of  contract,  it  may  be  called  upon  to  respond  in  payment  of  sub- 
stantial damages.  *  *  *  The  plaintiflf  has  its  common-law 
right  of  action  for  damages  if  there  is  a  breach  of  contract  on 
the  part  of  the  defendant;  and  I  deem  it  more  in  line  with  the 
promotion  of  justice  to  leave  the  parties  to  their  law  remedies 
in  this  case  rather  than  to  attempt  to  force  literal  performance 
of  a  harsh  and  iron-sided  contract.  However  capable  the  men 
were  who  entered  into  it  and  however  much  consideration  they 
gave  it,  the  truth  remains  that  the  contracts  are  not  in  terms 
evenly  balanced  between  the  parties  and  are  bound  to  bring 
great  loss  to  the  defendant." 

For  the  reasons  thus  stated  by  the  learned  trial  court,  and 
others  urged  by  the  defendant,  to  which  attention  will  be  called, 
it  insists  that  the  court  was  in  error  in  adjudging  that  *Hhe 
contracts  *  *  *  are  valid  and  binding  contracts."  If  they 
are,  it  is  of  no  practical  advantage  to  the  defendant  that  their 
specific  performance  was  not  decreed  in  this  action,  because 
the  damages  recoverable,  if  any,  in  an  action  at  law  would  be 
measured  by  the  value  of  such  specific  performance  to  the 
plaintiflf. 

At  the  outset  it  is  important  to  ascertain  how  the  contracts 
in  question  came  to  be  made  and  what  rights  were  acquired 
by  and  obligations  imposed  upon  the  respective  parties  thereby. 

Each  of  the  parties  to  this  action  was  at  all  the  times  men- 
tioned a  domestic  corporation,  having  its  principal  oflfice  and 
place  of  business  in  the  city  of  Utica,  N.  Y.  The  plaintiflf 
operated  two  mills,  designated  in  the  record  as  the  worsted 
and  woolen  mill,  respectively,  and  connected  with  each  and 
operated  in  conjunction  therewith  was  a  dyehouse  and  other 
appurtenances.  The  plaintiflf  was  engaged  in  the  manufacture 
of  cloth  and  yam  in  said  plant,  and  prior  to  the  time  when 
the  contracts  in  question  were  made  and  the  defendant  entered 
upon  their  performance,  respectively,  the  necessary  power  for 
the  operation  of  said  plant  was  obtained  by  steam,  generated 
by  the  plaintiflf  in  its  own  boilers  and  equipment,  and  the 
mills  were  heated  and  the  dyehouses  operated  by  means  of 
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exhaiist  steam,  practically  all  the  steam  required  for  such  pur- 
poses being  supplied  by  the  operation  of  the  steam  plant  which 
generated  the  power  for  the  operation  of  said  mills.  During 
that  time  a  portion  of  the  plant  was  lighted  by  electricity 
furnished  by  the  defendant.  The  capital  stock  of  the  plaintiff 
was  $300,000,  and  during  all  the  times  mentioned  Mr.  J.  F. 
Maynard  was  its  president,  and  took  an  active  part  and  interest 
in  its  management  and  operation.  He  owned  $90,000  of  the 
par  value  of  the  capital  stock,  the  largest  single  owner,  and 
thus  his  financial  interest  in  the  plaintiff,  and  indirectly  his 
individual  interest  alike,  urged  him  to  secure  for  it  and  himself 
the  most  favorable  contract  possible. 

The  defendant  was  engaged  in  manufacturing  gas  and  gen- 
erating electricity  to  be  supphed  to  the  city  of  Utica  and  its 
inhabitants  for  power  and  lighting  purposes.  Mr.  Maynard, 
plaintiff's  president,  was  one  of  its  directors,  being  selected  as 
such  by  the  holders  of  the  majority  of  its  capital  stock.  A  Mr. 
Beardsley,  Maynard's  brother-in-law,  was  in  like  manner 
elected  a  director.  Practically  neither  of  them  had  any  finan- 
cial interest  in  the  defendant,  as  they  each  owned  only  one 
share  of  stock,  which  was  transferred  to  them  to  enable  them 
to  qualify  as  directors.  They  were  both  made  members  of 
defendant's  executive  committee,  and  for  some  years  prior  to 
the  making  of  the  contracts  in  question  constituted  a  majority 
thereof,  and  under  the  by-laws  of  the  defendant  such  com- 
mittee was  practically  supreme  in  the  management  of  defend- 
ant's affairs  and  business.  Before  and  at  the  time  the  con- 
tracts in  question  were  consummated  other  directors  of  the 
defendant  were  added  to  its  executive  committee,  but  Mr. 
Maynard  continued  to  act  as  its  chairman,  presided  at  its 
meetings,  and  continued  by  reason  of  his  position  to  be  influ- 
ential in  determining  the  action  respecting  any  proposi- 
tions which  came  before  it,  not  only  because  of  his  office 
and  the  position  which  he  occupied  as  chairman  of  such  com- 
mittee, but  also  because  of  the  relations  which  he  sustained 
to  the  members  of  the  directorate,  and  because  of  the  rela- 
tions which  he  sustained  to  the  other  members  of  the  execu- 
tive committee.  So  that  it  appears  that  Mr.  Maynard  was 
president  of  the  plaintiff  and  had  a  large  financial  interest 
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in  its  success  and  presumably  was  largely  interested  and  influ- 
ential in  the  conduct  and  management  of  its  affairs;  that  he 
was  also  a  director  of  the  defendant  corporation  and  chairman 
of  its  executive  committee,  and  although  he  had  substantially 
no  financial  interest  in  it,  his  duties  as  director  and  as  a  mem- 
ber of  the  executive  committee  and  its  chairman  required  that 
he  should  be  equally  vigilant  to  protect  its  interests,  vigilant  to 
see  to  it  that  the  defendant  entered  into  no  contract  which 
resulted  in  substantial  benefit  to  the  plaintiff  and  to  himself 
and  which  was  inequitable,  burdensome  and  unconscionable  as 
to  the  defendant. 

The  contracts  in  question  resulted  from  certain  letters  which 
passed  between  Mr.  Maynard,  plaintiff's  president,  and  Mr. 
Greenidge,  the  general  manager  of  defendant's  electrical 
department.  The  first  letter  was  dated  October  18,  1906,  was 
written  by  Mr.  Greenidge,  as  general  manager  of  the  defend- 
anty  to  Mr.  Maynard,  as  plaintiff's  president,  and  related  to 
the  worsted  mill,  so  called.  By  such  letter  the  defendant 
submitted  a  proposition  to  the  plaintiff  by  which  it  agreed,  in 
substance,  to  install  in  plaintiff's  worsted  mill  the  necessary 
transformers,  wiring,  belts,  etc.,  for  supplying  said  mill  with 
sufi&cient  power  to  operate  and  light  the  same  at  a  maximum 
rate  of  $.0104  per  kilowatt  hour,  all  the  electrical  equipment 
so  installed  to  be  paid  for  by  the  plaintiff.  The  defendant  also 
agreed  to  guarantee  to  the  plaintiff  that  the  cost  to  it  of  coal 
for  heating  the  mill  and  dyehouse,  together  with  the  wages 
of  one  mechanic  and  one  fireman  and  the  cost  of  operating 
and  lighting  the  mill  with  electricity  supplied  by  the  defendant 
would  be  $300  less  for  each  month  than  the  total  cost  to  the 
plaintiff  had  been  for  furnishing  the  power,  light  and  heat 
for  said  mill  and  the  operation  of  the  dyehouse  connected 
therewith  for  the  corresponding  month  in  the  previous  year. 

By  letter  dated  October  22,  1906,  written  by  the  plaintiff's 
president,  the  proposition  so  submitted  was  tentatively  accepted 
and  was  finally  accepted  by  letter  dated  June  27,  1907,  which 
stated  more  in  detail  the  terms  of  the  acceptance.  The  con- 
tract so  made  was  to  cover  a  period  of  five  years  with  the  privi- 
lege to  the  plaintiff  of  extending  it  for  a  further  term  of  five 
years  upon  the  same  terms.     Thereupon  and  prior  to  March 
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17,  1907,  the  electrical  machinery  was  iostalled  in  the  worsted 
mill  pursuant  to  the  tenns  of  the  contract,  and  the  defendant 
commenced  to  furnish  such  mill  with  the  electricity  required 
for  power  and  light.  While  the  machinery  was  heing  installed 
in  the  worsted  mill  defendant's  manager  and  plaintiff's  presi- 
dent entered  iato  negotiations  looking  to  the  making  of  a  simi- 
lar contract  for  equipment  and  furnishing  power  and  light  for 
the  woolen  mill,  and  under  date  of  February  9,  1907,  defend- 
ant's manager  wrote  to  plaintiff's  president  proposing  to  equip 
and  furnish  power  to  operate  and  light  the  woolen  mill,  includ- 
ing the  other  mills,  warehouses,  offices,  etc.,  except  the  worsted 
mill,  upon  the  same  terms  as  were  contained  in  the  contract 
relating  to  the  worsted  mill,  and  by  such  proposal  the  defend- 
ant agreed  that  if  accepted  and  the  contract  was  entered  into 
it  would  guarantee  to  save  the  plaintiff  $300  per  month  in  the 
operation  of  the  woolen  mill,  the  same  as  was  stated  in  the  pro- 
posal concerning  the  worsted  mill.  This  proposed  contract 
was  also  to  continue  for  a  period  of  five  years,,  with  the 
privilege  to  the  plaintiff  of  extending  it  for  an  additional 
term  of  five  years  on  the  same  terms.  In  this  proposal  a 
proposition  was  inserted  which  did  not  appear  in  the  proposal 
for  the  contract  relating  to  the  worsted  mill,  which  was  in 
effect  that  in  the  event  of  any  accident  to  the  defendant's  plant 
preventing  the  furnishing  of  power  to  all  its  customers,  it 
would  agree  to  furnish  power  to  the  plaintiff  before  any  other 
customer,  except  the  city  of  Utica  for  its  municipal  contract. 
By  letter  dated  February  9,  1907,  the  proposal  for  contract 
relating  to  the  woolen  mill  was  tentatively  accepted,  and  also 
under  date  of  June  27,  1907,  by  a  letter  written  by  plaintiff's 
president  such  proposal  was  finally  accepted.  Prior  to  January 
20,  1908,  the  woolen  mill  had  been  equipped  pursuant  to  the 
terms  of  such  last-mentioned  contract,  and  the  defendant 
had  commenced  furnishing  to  the  mill  the  electricity  for  the 
required  power  and  light.  At  at  least  two  meetings  of  the 
defendant's  executive  committee,  held  prior  to  its  approval  of 
such  contracts  and  at  which  its  proposed  action  was  being  con- 
sidered, plaintiff's  president  was  present  and  presided.  Defend- 
ant's manager,  who  with  such  president  had  negotiated  such 
contracts,  was  also  present,  and  he  was  asked,  in  substance,  if 
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such  contracts  were  proper  and  advantageous  to  the  defendant. 
He  assured  the  committee  that  they  were  and  thereupon  they 
were  approved,  each  member  of  the  committee  voting  in  the 
aflSrmative  except  plaintiff's  president,  who  took  no  part  in  the 
discussion  and  did  not  vote  upon  the  question  of  approval. 
Neither  did  he  in  any  manner  dissent  from  the  action  so  taken 
by  his  colleagues.  Indeed,  he  could  not  well  have  protested, 
because  such  contracts  were  negotiated  by  him,  and  thereby 
had  received  his  approval,  and  the  other  members  of  the  execu- 
tive committee  had  the  right  to  assume  that  he  would  not  nego- 
tiate and  submit  jontracts  for  its  approval  which  were  grossly 
inequitable,  unduly  burdensome  and  altogether  unconscionable 
as  against  the  defendant.  They  had  the  right  to  assume  that 
he  would  not  bring  about  such  result  knowingly  or  permit  the 
same  to  be  consununated  because  of  his  ignorance  of  the  facts 
in  the  premises.  He  knew,  or  in  the  discharge  of  his  duty  as 
an  oflScer  of  the  defendant  ought  to  have  known,  the  result  of 
such  contracts  to  the  defendant  when  he  negotiated  the  same 
and  they  were  presented  for  approval  to  the  executive  conmait- 
tee,  of  which  he  was  chairman  and  an  influential  member. 

The  result  of  such  contracts,  as  pointed  out  in  the  opinion  of 
the  learned  trial  court,  was  exceedingly  disastrous  to  the  defend- 
ant. Under  their  provisions,  from  the  time  the  defendant 
entered  upon  their  performance  respectively  up  to  the  1st  day 
of  February,  1911,  it  had  furnished  to  the  plaintiff,  at  the  price 
specified  in  the  contracts,  namely,  $.0104  per  kilowatt  hour, 
electricity  of  the  value  of  §09,500.76  for  nothing  and  was,  in 
addition,  owing  to  it  $11,721.41  for  the  privilege,  as  might  be 
said,  of  furnishing  to  it  such  electricity.  The  accuracy  of  these 
figures  is  conceded  and  it  is  practically  further  conceded  that 
if  such  contracts  are  held  to  be  valid  and  binding  to  the  end  of 
the  ten-year  period  the  defendant  will  be  compelled  during  all 
of  such  time  to  furnish  the  electricity  required  by  the  plaintiff 
for  nothing  and,  in  addition,  will  be  obligated  to  pay  to  it  a 
substantial  sum  annually.  The  accuracy  of  such  statement 
and  of  the  computations  leading  to  such  result  is  not  questioned 
but  is  conceded  by  the  plaintiff,  and,  as  before  suggested,  if 
specific  performance  is  not  decreed  and  plaintiff  is  entitled  to 
maintain  an  action  at  law  for  the  breach  of  such  contracts,  the 
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damages  recoverable  would  be  measured  by  the  value  to  it  of 
such  electricity  and,  in  addition,  the  simi  of  $7,200  per  year, 
guaranteed  to  it  under  such  contracts. 

In  this  connection  it  should  be  stated  that  after  the  defend- 
ant had  become  fully  aware  of  the  nature  of  the  contracts  and 
that  by  their  terms  the  defendant  was  obligated  to  supply  to 
the  plaintiff  all  the  electricity  which  it  required  in  its  mills  for 
power  and  light  for  nothing,  and,  in  addition,  to  pay  to  it  a 
considerable  sum  annually,  it  sought  to  be  relieved  from  the 
performance  of  such  contracts  and  the  burdens  imposed  thereby, 
and  thei'eupon  negotiations  looking  to  such  result  were  com- 
menced between  the  parties.  The  defendant  offered  to  remove 
from  plaintiff's  mills,  without  cost  to  the  plaintiff,  all  the  elec- 
trical equipment  which  it  had  installed  and  to  repay  to  the 
plaintiff  whatever  sums  it  had  paid  to  the  defendant  for  such 
equipment  and  its  installation  or  to  allow  the  plaintiff  to  retain 
the  equipment  so  installed,  or  such  portion  of  it  as  it  might 
desire,  upon  reimbursing  the  defendant  for  the  cost  to  it  of  such 
equipment  or  the  portion  so  retained,  and  the  defendant  also 
offered  to  reinstall,  at  its  own  cost,  the  boilers  and  necessary 
equipment  to  enable  the  plaintiff  to  furnish  its  mills  with 
power  produced  by  steam,  precisely  as  it  had  done  prior  to  the 
making  of  the  contracts  in  question.  All  such  propositions  so 
made  were  rejected  by  the  plaintiff  except  that  it  permitted  the 
defendant  to  reinstall  the  steam  plant  in  said  mills,  which  it  did 
at  a  cost  to  it  of  about  $18,000,  but  it  was  expressly  agreed  that 
such  consent  given  by  the  plaintiff  and  the  action  of  the 
defendant  thereunder  should  in  no  manner  affect  the  right 
of  the  plaintiff  to  insist  that  the  contracts  were  valid  and 
binding  and  that  the  defendant  was  irrevocably  obligated 
to  specifically  perform  the  same,  and  the  plaintiff  did  not 
accept  either  of  the  propositions  so  submitted  to  it,  but  instead 
served  notice  upon  the  defendant  that  it  exercised  its  option 
to  extend  such  contracts  for  the  period  of  five  years,  pur- 
suant to  their  terms.  It,  therefore,  appears  that  the  defend- 
ant, before  the  commencement  of  this  action,  sought  to  termi- 
nate the  contracts  which  it  ignorantly  or  inadvertently,  and 
largely  through  the  infiuence  of  plaintiff's  president,  entered 
into,  and  to  place  the  plaintiff  in  precisely  the  same  position 
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which  it  occupied  before  the  making  of  such  contracts,  without 
cost  or  expense  to  it.  As  before  suggested,  all  such  proposi- 
tions were  rejected  by  the  plaintiff,  and  it  insists  that  such 
oontracta  shall  be  specifically  performed,  regardless  of  the 
result  to  the  defendant;  or  that  in  any  event  such  contracts 
shall  be  held  to  be  valid  and  binding  as  against  the  defendant 
as  decreed  by  the  judgment  herein,  and  that,  as  stated  in  the 
opinion  of  the  court  below,  the  plaintiff  is  entitled  to  recover 
in  an  action  at  law  the  value  to  it  of  the  specific  performance 
of  such  contracts. 

Considering  the  character  of  the  contracts,  which  have  been 
described,  and  the  manner  and  circumstances  imder  which 
they  were  negotiated  and  approved  by  the  defendant,  the  fact 
that  the  chief  negotiator  on  behalf  of  the  plaintiff  was  person- 
ally and  financially  interested  in  it,  and  that  while  he  had  no 
financial  interest  in  the  defendant,  he  acted  as  the  chief  officer  of 
its  executive  committee,  and  under  his  management  and  control 
such  contracts  were  consummated  and  approved  by  the  defend- 
ant, it  is  important  to  inquire  whether  or  not  imder  the  law 
such  contracts  are  irrevocably  binding  upon  the  defendant,  or 
whether  it  had  the  right,  at  its  option,  to  repudiate  the  same 
upon  placing  the  plaintiff  in  the  same  position  which  it  occu- 
pied before  the  making  of  such  contracts,  and  so  that  no  actual 
damages  could  result  to  the  plaintiff  by  reason  of  defendant's 
repudiation  of  such  contracts. 

In  one  of  the  early  cases  in  this  State  {New  York  Central 
Insurance  Co.  v.  National  Protection  Insurance  Co.,  14  N.  Y. 
85)  it  was  held:  *'  In  making  a  contract  requiring  the  exercise  of 
judgment  or  discretion,  a  person  cannot  act  as  the  agent  of  both 
parties;  and  where  he  imdertakes  to  do  so,  a  court  of  equity 
will  avoid  the  contract  on  the  apphcation  of  either  of  the  parties. " 

It  was  further  held  in  that  case  that  a  contract  negotiated 
by  an  agent  of  the  plaintiff  who  at  the  same  time  acted  as  the 
agent  and  represented  the  defendant,  was  void  or  voidable  at 
the  instance  of  the  party  aggrieved.  In  the  case  at  bar  it  is 
apparent  that  the  plaintiff's  president,  through  his  influence  in 
the  management  of  the  defendant  corporation  and  through  his 
influence  as  a  member  of  its  executive  committee,  procured  or 
permitted  the  contracts  in  question  to  be  entered  into,  which 
App.  Div.— Vol.  CLI.        in 
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were  of  great  advantage  to  the  plaintiff  and  to  himself  person- 
ally, but  which  were  unduly  burdensome  upon  and  altogether 
unconscionable  as  to  the  defendant. 

In  HoyU  v.  Plattshurgh  &  Montreal  B.  R.  Co.  (54  N.  Y.  314) 
it  was  held:  "  The  office  of  director  of  a  railroad  company  is 
fiduciary  in  its  character  and,  in  consequence,  a  director  is  inca- 
pacitated from  dealing,  in  his  own  behalf,  in  respect  to  the  cor- 
poration property  or  in  respect  to  any  matters  involving  his 
powers  and  duties  as  such  director."  Commissioner  Johnson, 
in  discussing  the  duties  of  a  director  of  a  corporation  to  which 
he  is  elected  as  such,  said:  "  Whether  a  director  of  a  corpora- 
tion is  to  be  called  a  trustee  or  not,  in  a  strict  sense,  there  can 
be  no  doubt  that  his  character  is  fiduciary,  being  intrusted 
by  others  with  powers  which  are  to  be  exercised  for  the 
common  and  general  interests  of  the  corporation,  and  not 
for  his  own  private  interests.  He  falls,  therefore,  within 
the  great  rule  by  which  equity  requires  that  confidence  shall 
not  be  abused  by  the  party  in  whom  it  is  reposed,  and  which  it 
enforces  by  imposing  a  disability,  either  partial  or  complete, 
upon  the  party  intrusted  to  deal,  on  his  own  behalf,  in  respect 
to  any  matter  involved  in  such  confidence.  [Cases  cited.]  Nor 
is  it  possible  to  limit  the  duty  of  a  director  of  a  corporation, 
in  this  respect,  to  the  time  while  he  is  acting  as  a  director 
under  any  special  delegation  of  power,  or  is  in  attendance  at 
meetings  of  the  board.  Such  a  limit  would  deprive  the  rule 
of  almost  all  its  efficacy,  and  would  facilitate  innumerable 
evasions  of  its  force.  That  the  power  of  a  director  to  act  for 
or  to  represent  the  corporation  may  be  so  limited,  in  respect  to 
its  being  boxmd  by  his  acts,  does  not  furnish  any  ground  for 
saying  that  his  fiduciary  character  and  consequent  duties  are 
subject  to  the  same  limit.  On  the  contrary,  these  must  be  held 
to  continue  so  long  as  his  directorship  continues.  He  cannot, 
while  director,  divest  himself  of  the  knowledge  which  he  has 
acquired  in  confidence  of  corporate  affairs,  or  of  the  value  of 
corporate  property,  nor  be  allowed  to  use  it  to  his  own  advan- 
tage. {Cumberland  Coal  Co.  v.  Sherman^  30  Barbour,  568-572, 
and  the  cases  there  cited;  Benson  v.  HeatliorUj  1  Young  & 
Col.  326.)  The  application  of  these  principles  to  the  case  in 
hand  would  lead  to  the  conclusion  that  Vilas,  while  director. 
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^d  in  view  of  that  relation  only,  could  not  become  the  pur- 
chaser of  the  property  of  the  corporation,  except  subject  to  its 
right  to  elect  to  disaffirm  the  sale  and  demand  a  resale.  As 
director,  it  was  his  duty  to  prevent  a  sale  if  possible;  and  if  not, 
then  to  endeavor  to  have  the  property  produce  the  highest 
price;  and  in  order  to  the  attainment  of  these  objects,  to  use 
the  knowledge  he  had  derived  from  the  confidence  reposed  in 
him  as  director.  As  purchaser,  on  the  other  hand,  it  was  his 
interest  to  pay  as  little  as  possible,  and  to  use  his  special  knowl- 
edge for  his  own  advantage.  Actual  fraud  or  actual  advan- 
tage do  not  need  in  such  cases  to  be  shown.  {Ex  parte  Lacey, 
6  Vesey,  627,  and  Owen  v.  Foulkes,  stated  in  note  1  to  that  case. )  '^ 
In  the  case  at  bar  it  was  the  duty  of  plaintiff's  president,  he 
being  at  the  same  time  a  director  of  the  defendant,  a  member 
of  its  executive  committee  and  chairman  of  such  committee,  to 
see  to  it  that  the  best  possible  contract  was  negotiated  on  behalf 
of  the  defendant  or,  at  least,  that  a  contract  which  was  fair 
and  equitable  between  him  and  the  defendant  was  so  negotiated 
and  approved. 

In  Barnes  v.  Brovm  (80  N.  Y.  527)  it  was  held,  in  substance, 
that  the  plaintiff,  who  was  a  director  of  a  corporation,  would 
not  he  permitted  to  make  a  profit  to  himself  in  his  deahngs 
with  such  corporation. 

In  Duncomb  v.  N.  F.,  H.  &  N.  B.  B.  Co.  (84  N.  Y.  190)  it 
was  held  that  the  director  of  a  corporation  occupies  a  fiduciary 
position,  and  cannot  deal  in  his  own  behalf  in  respect  to  mat- 
ters mvolving  the  trust.  The  right  of  the  corporation  to  avoid 
such  dealings  does  not  depend  upon  the  bad  faith  of  the 
director.  But  the  acts  of  the  director,  in  violation  of  this  rule, 
cannot  be  avoided,  in  the  absence  of  proof  of  his  bad  faith, 
without  restoring  to  him  what  the  corporation  has  received. 

Again,  in  the  case  at  bar,  it  appears  most  conclusively  that 
Mr.  Maynard,  as  director  of  the  defendant  corporation,  who 
occupied  a  fiduciary  capacity  therein,  was  dealing  in  his  own 
behalf  (he  being  the  principal  owner  of  the  stock  of  the  plaintiff 
corporation),  in  negotiating  the  contracts  in  question  and  in 
respect  to  matters  involving  the  trust  aissumed  by  him  as 
director  and  chairman  of  the  executive  committee  of  the  defend- 
ant corporation,  and  that  the  defendant  offered  to  restore  to 
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him  and  to  the  plaintiff  corporation  all  the  advantages  which  it 
received  by  virtue  of  such  contracts  and  offered  to  place  the 
plaintiff  in  precisely  the  same  position  in  which  it  was  before 
said  contracts  were  entered  into. 

In  the  case  of  Munson  v.  S,,  O.  &  C.  R.  B.  Co.  (103  N.  Y. 
58)  it  was  held  that  a  trustee  cannot,  in  his  representative 
capacity,  purchase  property  in  which  he  is  personally  interested. 
The  law  does  not  stop  to  inquire  whether  such  contract  of  pur- 
chase was  fair  or  unfair.  It  stops  the  inquiry  when  the  relation 
is  disclosed  by  setting  aside  the  transaction  or  ref tising  to  enforce 
it  at  the  instance  of  the  party  whom  the  trustee  represents. 

In  the  case  at  bar  plaintiff's  president,  who  was  trustee  of 
the  defendant,  did  not  purchase  property  of  the  defendant  in 
which  he  was  personally  interested,  but  he  negotiated  a  con- 
tract with  such  defendant  in  which  he  was  personally  inter- 
ested and  which  resulted  to  the  great  disadvantage  of  the 
defendant,  which  by  virtue  of  his  office  and  position  he  repre- 
sented. Nor  is  it  important  that  plaintiff's  president  in  the 
transaction  in  question  represented  the  defendant  silently,  that 
he  did  not  openly  advocate  or  vote  for  the  adoption  of  the  con- 
tracts. His  negotiation  of  the  same  impUed  and  carried  with 
it  the  force  and  effect  of  his  approval. 

In  the  case  of  Barr  v.  N.  F.,  L.  E.  &  W.  B.  B.  Co.  (125  N.  T. 
263)  it  was  held:  "While  the  rule  which  forbids  persons  who 
fill  fiduciary  positions  from  using  them  for  their  own  benefit, 
is  strict  in  its  requirements  and  extends  to  all  transactions 
where  the  individual's  personal  interest  may  be  brought  into 
conflict  with  his  acts  in  a  fiduciary  capacity,  and  works  inde- 
pendently of  the  question  whether  there  was  fraud  or  good 
intention,  it  does  not  operate  to  avoid  ab  initio  all  transactions 
of  a  trustee  where  he  is  interested,  but  it  is  generally  limited 
in  its  operation  to  rendering  them  voidable  at  the  election  of 
the  party  whose  interests  are  concerned;  and  so,  if  nothing  is 
done  in  avoidance,  the  transaction  remains  undisturbed.^ 

In  this  case,  as  we  have  seen,  the  plaintiff's  president  was 
acting  in  a  fiduciary  capacity  in  defendant  and  had  negotiated 
and  submitted  to  it  for  its  approval  a  contract  which  was 
largely  for  his  individual  benefit  and  advantagfe  and  greatly  to 
the  disadvantage  of  the  defendant,  and,  therefore,  as  held,  the 
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contracts  were  voidable  at  the  election  of  the  defendant  and 
so  independent  of  the  question  whether  there  was  fraud  or 
good  intentions  on  the  part  of  the  plaintiff's  president  in 
bringing  about  their  consummation. 

It  Tvould  seem  to  be  imnecessary  to  multiply  the  citation  of 
authorities  in  support  of  the  proposition  that  where  contracts 
are  made  or  entered  into  between  two  corporations  imder  the 
circumstances  disclosed  by  the  evidence  in  this  case,  and  the 
result  thereof  is  that  the  contracts  are  greatly  to  the  advan- 
tage of  the  plaintiff  and  to  its  president  individually,  who  nego- 
tiated the  same,  and  are  grossly  inequitable,  burdensome  and 
tinconscionable  as  to  the  other  party  thereto,  in  which  such 
negotiator  was  a  director,  chairman  of  its  executive  com- 
mittee and  influential  by  reason  of  his  position  in  its  manage- 
ment, such  contract  may  be  repudiated  at  the  option  of  the 
party  aggrieved  thereby,  and  if  such  repudiation  is  accom- 
panied by  an  offer  by  the  aggrieved  party,  the  defendant  in 
this  case,  to  place  the  other  party,  the  plaintiff,  in  the  same 
position  in  which  it  was  before  the  making  of  such  contracts, 
they  thereby  cease  to  be  valid  and  binding  and  are  not  enf  orci- 
ble  either  in  an  action  at  law  or  in  equity. 

We  conclude,  therefore,  that  the  contracts  in  question,  imder 
the  facts  and  circumstances  disclosed  by  the  evidence,  were 
voidable  at  the  instance  of  the  defendant,  and  that  the  trial 
court  should  have  decreed  their  cancellation  upon  the  defend- 
ant repaying  to  the  plaintiff  whatever  it  had  received  for  the 
installation  of  electrical  equipment,  and  placing  the  plaintiff's 
mills  in  the  same  condition  to  be  operated  as  they  were  before 
the  contracts  were  entered  into. 

Having  reached  this  conclusion,  we  think  it  unnecessary  to 
discuss  the  other  questions  presented  upon  this  appeal. 

The  judgment,  so  far  as  appealed  from,  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event. 

All  concurred;  Spring  and  Eobson,  J  J.,  in  result  only. 

Judgment,  so  far  as  appealed  from,  reversed,  upon  questions 
of  law  and  fact,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 
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Gibson  Howard  and  Maria  Louise  Eandall,  Eespondents, 
V.  The  City  of  Buffalo  and  Others,  Appellants. 

Fourth  Department,  May  1,  1912. 

Water  and  watercourses  —  interference  by  railroad  companies  with 
ordinary  flood  waters  by  construction  of  bridge  —  liability  for  flood- 
ing lands  —  liability  of  city  for  destruction  of  flood  channel  — 
failure  to  remove  obstructions  placed  in  stream  by  railroad  company 
—  relief  in  equity  —  damages  —  mandatory  injxmction  —  deed  con- 
strued —  section  21  of  Railroad  Law  construed  —  measure  of  damages. 

Where  raOroad  oompanies,  after  maintaining  bridges  across  a  stream  for 
many  years  with  openings  allowing  the  ordinary  flood  waters  to  pass 
through  their  structures  without  damage  to  neighboring  property, 
greatly  reduce  the  cai>acity  of  the  openings  in  their  crossings,  so  as  to 
interfere  with  the  passage  of  such  waters,  they  are  liable  for  damages 
from  resulting  floods  and  a  mandatory  injunction  may  be  granted 
directing  a  restoration  of  the  openings. 

Although  such  bridges  were  declared  to  be  lawful  structures  by  chapter 
201  of  the  Laws  of  1884,  such  declaration  necessarily  refers  to  the  man- 
ner of  their  construction  at  that  time.  The  subsequent  closing  of  the 
various  openings  was  negligence  and  made  the  bridges  a  nuisance. 

Neighboring  owners  of  lajid  damaged  by  ordinary  floods  are  entitled  to 
damages  and  a  mandatory  injunction  requiring  the  railroad  companies 
to  provide  openings  sufficient  to  carry  off  the  ordinary  flood  waters. 

Where  a  city  after  acquiring  the  rights  of  a  plankroad  company  across  the 
flood  channel  of  a  river,  rebuilt  a  bridge  and  so  fllled  up  existing  sluice- 
ways and  ditches  with  solid  earth  as  to  materially  lessen  the  flood  carry- 
ing capacity  of  the  openings,  and  in  rebuilding  the  road  partially 
destroyed  a  natural  barrier  or  flood  bank,  it  is  liable  for  damages  caused 
by  ordinary  flood  waters  and  may  be  compelled  to  restore  the  flood 
channel  to  its  former  condition. 

The  failure  of  a  city  to  remove  obstructions  placed  in  a  river  by  railroad 
companies  maintaining  a  bridge  is  not  such  negligence  as  to  make  it 
liable  for  the  flooding  of  neighboring  premises. 

Although  a  railroad  company,  maintaining  tracks  across  a  creek  in  such 
a  manner  as  to  allow  the  free  passage  of  the  water,  covenanted  in  convey- 
ances to  it  to  construct  and  maintain  proper  ditches,  it  has  no  authority 
to  dam  up  the  creek,  close  the  openings  and  force  the  successors  of  the 
grantor  to  an  action  for  breach  of  covenant. 

A  deed  aescribed  premises  conveyed  to  a  railroad  company  as  "  Cent-er 
line  of  the  railway  of  the  party  of  the  second  part,  as  laid  down  upon  the 
map  of  its  raUway  filed,"  etc.  The  map  referred  to  showed  in  addition 
to  the  location  of  the  railroad  a  profile  of  the  same  giving  the  ^eva- 
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tions  as  completed.  Such  profile  showed  no  openings  in  a  proposed 
embankment  at  a  watercourse. 

Ifeldj  that  the  reference  to  the  map  in  the  deed  was  for  the  mere  purpose 
of  fixing  the  center  line  of  the  proposed  railroad,  and  the  profile  which 
was  not  referred  to  in  the  deed  did  not  give  the  raOroad  company 
autbority  to  construct  an  embankment  without  openings  for  the  water. 

Provisions  of  a  contract  for  the  building  of  a  railroad  embankment  across 
a  watercourse  examined,  and  held,  that  the  obligation  of  the  railroad 
company  under  section  21  of  the  Railroad  Law  to  restore  the  watercourse 
to  its  former  state  of  usefulness  was  not  released  by  the  contract. 

The  benefits  secured  by  section  21  of  the  Railroad  Law  are  for  the  private 
advantage  of  the  owners  of  land  adjoining  a  watercourse,  and  may  be 
granted  or  conveyed. 

The  measure  of  damages  for  the  flooding  of  lands  caused  by  the  erection 
of  rmlawful  obstructions  by  railroad  companies  is  the  depreciation  in 
the  value  of  the  annual  use  of  the  lands.  Damages  cannot  be  awarded 
for  permanent  injuries  where  the  obstructions  are  to  be  removed 
pursuant  to  a  judgment  of  the  court. 

Krusb  and  Footb,  JJ.,  dissented,  the  former  with  opinion. 

Appeal  by  the  defendants,  The  City  of  Buffalo  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  flhe  plain- 
tiffs, entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on 
the  10th  day  of  October,  1910,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  Erie  Special  Term,  awarding  a 
mandatory  injunction  and  damages,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  20th  day  of  January,  1908, 
substituting  the  present  plaintiffs  in  the  place  of  certain  others 
who  were  the  original  plaintiffs  in  the  action. 

Louts  L.  Babcock,  for  the  appellants  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company  and  others.     . 

Frank  Rumsey,  for  the  appellants  the  Pennsylvania  Rail- 
road Company  and  the  Western  New  York  and  Pennsylvania 
Railway  Company. 

William  L.  Marcy,  for  the  appellants  the  Erie  Railroad 
Company  and  the  Buffalo  Creek  Raih'oad  Compmy. 

William  B.  Hoytj  for  the  appellant  the  Lake  Shore  and 
Michigan  Southern  Railway  Company. 

James  S.  Havens^  for  the  appellant  the  Buffalo,  Rochester 
and  Pittsburg  Railway  Company. 
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Oeorge  E,  Pierce  and  Clark  H.  Hammond,  for  the  appel- 
lant the  City  of  Buffalo. 

Arthur  C.  Wade  and  Edward  C.  Bandall,  for  the 
respondents. 

Judgment  and  order  affirmed,  with  costs,  upon  the  opinion 
of  Brown,  J.,  dehvered  at  Special  Term. 

All  concurred,  except  Kruse,  J.,  who  dissented,  in  an  opinion, 
and  FooTE,  J.,  who  dissented. 

The  following  is  the  opinion  delivered  at  Special  Term: 

Brown,  J. : 

Action  by  the  plaintiffs  to  recover  damages  caused  by  flood- 
ing certain  lands  in  the  southern  part  of  the  city  of  Buffalo 
and  for  an  injunction  compelling  the  defendants  to  remove 
obstructions  in  the  Buffalo  river  and  certain  embankments 
causing  the  floods  complained  of. 

Action  commenced  January  2,  1906;  trial  commenced  Janu- 
ary 9,  1907;  cause  submitted  April  23,  1910. 

The  Buffalo  river  and  the  Cazenovia  creek  have  their  sources 
in  streams  in  the  western  portion  of  Wyoming  coimty,  flow 
generally  westerly  across  the  center  of  Erie  county,  uniting  at 
about  South  Park  avenue,  in  the  city  of  Buffalo;  flowing 
thence  in  a  general  northwestern  du^ction  to  Lake  Erie,  drain- 
ing a  watershed  of  about  four  hundred  square  miles.  From 
South  Park  avenue  the  river  takes  a  very  crooked  and  winding 
course  of  six  miles  to  reach  the  lake,  Bi  distance  of  less  than 
two  miles,  having  a  natural  fall  of  about  five  feet;  the  water  in 
ordinary  stages  being  from  six  to  ten  feet  deep  and  about  one 
hundred  and  fifty  to  two  hundred  feet  wide,  confined  4n  a 
channel  with  generally  abrupt  banks,  four  to  eight  feet  above 
the  water  level,  necessarily  a  slow  and  sluggish  stream. 

With  quite  persistent  regularity  this  river  reaches  a  highly- 
flooded  condition  twice  each  year,  generally  once  in  the  fall  or 
winter  and  once  in  the  spring.  These  floods  have  annually 
occurred  since  the  earliest  recollection  of  living  witnesses. 
Prior  to  about  the  year  1888  the  flooded  area  and  the  bounds  of 
the  river  in  its  flooded  condition  were  generally  limited  and 
confined  by  the  clearly  defined  flood  banks,  marking  with  oer- 
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tainty  what  might  be  called  the  flood  channel,  this  flood  chan- 
nel varying  from  500  feet  to  1,500  feet  in  width  along  the 
course  of  the  river,  and,  excepting  extraordinary  rain  falls  or 
sudden  melting  of  very  deep  snow,  securely  keeping  the  river 
flood  waters  therein.  Under  conditions  then  existing,  before 
the  acts  of  the  defendants  complained  of,  ordinary  floods  did 
not  overflow  Buffalo  river  flood  banks  at  Abbott  road  in  the 
vidnity  of  Hopkins  street,  and  reach  plaintiffs'  lands. 

At  the  time  the  defendants  the  Lake  Shore  and  Michigan 
Southern  Eailway  Company,  the  Buffalo  Creek  Eailroad  Com- 
pany, the  Pennsylvania  Railroad  Company  and  the  New  York, 
Chicago  and  St.  Louis  Eailroad  Company  consti-ucted  their 
bridges  and  approaches  thereto  across  this  flood  channel,  and 
the  Delaware,  Lackawanna  and  Western  Railroad  Company 
constructed  its  lower  bridge  and  the  approaches  thereto  across 
the  same,  openings  were  left  in  all  their  approaches  to  their  said 
bridges,  which  resulted  in  allowing  such  river  flood  waters  to  flow 
down  through  the  flood  channel  and  escape  to  the  lake  without 
reaching  plaintiffs'  lands.  These  openings  were  maintained  by 
the  defendant  the  Lake  Shore  and  Michigan  Southern  Railway 
Company  from  1852  to  1888;  by  the  defendant  the  Buffalo 
Creek  Railroad  Company  from  1872  to  September,  1886;  by  the 
defendants  the  Pennsylvania  Railroad  Company  and  the  New 
York,  Chicago  and  St.  Louis  Eailroad  Company  from  1882  to 
1 892.  Since  the  construction  of  such  crossings  over  the  Buffalo 
river  flood  channel,  and  within  twenty  years  prior  to  the  com- 
mencement of  this  action,  all  the  last-named  defendant  railroad 
companies  filled  in  all  such  openings  with  solid  earth  embank- 
ments, leaving  no  means  for  such  flood  waters  to  pass  down 
such  channel,  except  as  were  afforded  by  the  channels  under 
their  respective  bridges;  and  at  about  the  same  time  all  the 
said  defendant  railroad  companies  filled  in  all  openings  under 
their  railroad  tracks  to  the  west  of  lands  north  of  Tiff t  street 
for  a  long  distance  southerly  from  the  Buffalo  river.  The 
defendant  the  Delaware,  Lackawanna  and  Western  Railroad 
Company,  in  about  the  year  1891,  constructed  a  long  earth 
^nbankment  westerly  from  the  point  of  the  overflow  of  the 
Buffalo  river  in  times  of  flood  at  Abbott  street  to  its  junction 
with  the  Buffalo  Creek  Railroad  Company  south  of  the  Buffalo 
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river.  About  the  year  1895  the  defendant  the  Buffalo  Creek 
Baihx)ad  Company  unloaded  several  carloads  of  heavy  iron 
slag  from  its  bridge  into  the  river  channel  under  said  bridge; 
and  in  1897  the  defendant  the  Delaware,  Lackawanna  and 
Western  Railroad  Company  dumped  several  carloads  of  stone 
into  the  river  channel  from  its  lower  bridge.  Since  such  open- 
ings in  said  approaches  to  said  defendants'  bridges  and  the 
openings  under  the  railroad  tracks  to  the  west  of  lands  north 
of  Tifft  street  were  closed,  such  obstructions  placed  in  the  river 
channel,  and  the  embankment  of  the  Delaware,  Lackawanna 
and  Western  Railroad  Company  was  erected,  at  times  of  ordi- 
nary flood  the  waters  in  the  Buffalo  river  have  risen  to  such 
a  height  as  to  flow  over  the  south  bounds  of  the  flood  channel 
at  Abbott  road  in  the  vicinity  of  Hopkins  street,  iimning  thence 
southerly  and  westerly  across  lands  north  of  Tifft  street,  unable 
to  return  to  the  river  or  escape  to  the  lake  by  reason  of  the 
embankments  of  said  defendant  railroads,  finally  reaching 
plaintiffs'  lands,  causing  the  damage  complained  of.  Such 
flood  waters  so  flowing  over  the  south  bounds  of  the  flood 
channel  of  the  Buffalo  river  at  Abbott  road  in  the  vicinity  of 
Hopkins  street  were  of  the  following  depths  on  Abbott  road: 
December  16,  1893,  1.45  feet;  May  20,  1894,  2.05  feet;  March 
20,  1896,  1.65  feet;  January  13,  1898,  1.20  feet;  January  13, 
1900,  .58  feet;  February  9,  1900,  2.12  feet;  December  14, 1901, 
.95  feet;  April  22,  1901,  1.12  feet;  March  1,  1902,  3.06  feet; 
January  29-30,  1903,  1.12  feet;  February  7-8,  1904,  3.15  feet; 
March  3,  1904,  .80  feet;  March  19,  1905,  2.25  feet;  December 
6,  1906,  .42  feet;  February  15,  1908,  1.70  feet;  February  24, 
1909,  .28  feet.  Abbott  road  at  the  point  of  overflow  is  about 
10  feet  above  mean  lake  level. 

It  seems  to  be  conceded  by  all  parties  that  at  the  time  when 
flood  waters  are  escaping  from  the  channel  of  the  Buffalo  river 
at  Abbott  road  in  the  vicinity  of  Hopkins  street  in  quantities 
sufficient  to  reach  plaintiffs'  lands  the  entire  flood  waters  in  the 
channel  are  equivalent  to  a  discharge  of  about  25,000  cubic  feet 
per  second  down  the  channel.  It  is  established  by  satisfactory 
evidence  that  the  waters  have  a  mean  velocity  of  4J^  feet  per 
second  from  a  point  just  above  the  Lackawanna  bridge  to  just 
below  the  Lake  Shore  bridge.     Dividing  the  quantity  of  the 
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discharge  per  second  by  the  velocity  per  second  establishes  the 
size  of  the  cross-sectional  area  through  which  the  quantity  to 
he  discharged  will  flow  in  a  second.  From  this  data  it  is  seen 
that  a  cross-section  of  the  flood  waters  would  measure  about 
5,555  square  feet,  which  would  indicate  the  necessary  mini- 
mum cross-sectional  area  of  the  space  for  the  waters  under  each 
bridge;  that  any  bridge  affording  a  less  area  or  cross-sectional 
space  would  not  permit  the  passage  of  such  waters  without 
obstruction,  unless  a  greater  speed  of  current  was  created. 
"With  the  flood  water  flowing  over  the  south  bank  of  the  flood 
channel  at  Abbott  road,  in  the  vicinity  of  Hopkins  street,  in 
sufficient  quantities  to  injure  plaintiffs'  premises  the  sectional 
area  of  the  space  actually  occupied  by  the  waters  under  defend- 
ants' bridges  is  as  follows,  as  ascertained  from  the  flood  of  1904: 

Lake  Shore  and  Michigan  Southern  Railway  Company 
bridge,  with  water  at  6.85  feet  above  mean  water  level,  4,470 
sqixare  feet;  the  Pennsylvania  Railroad  Company  and  the  New 
York,  Chicago  and  St.  Louis  Railroad  Company  bridge,  with 
-water  at  7.06  feet  above  mean  water  level,  3,862  square  feet; 
the  Buffalo  Creek  Railroad  Company  bridge,  with  water  at  7.06 
feet  above  mean  water  level,  3,805  square  feet;  the  Abbott  road 
bridge,  with  water  at  9.01  feet  above  mean  water  level,  3,216 
square  feet;  the  lower  Delaware,  Lackawanna  and  Western 
Bailroad  Company  bridge,  with  water  at  8.08  feet  above  mean 
water  level,  3,780  square  feet. 

A  very  careful  and  exhaustive  comparison  of  all  the  testi- 
mony touching  the  capacity  of  these  bridge  openings  justifies 
the  acceptance  of  the  foregoing  figures  as  correct  and  reliable. 

There  is  no  answer  to  the  proposition  that  it  is  impossible  to 
get  water  requiring  a  channel  measuring  5,555  square  feet  on 
a  cross-section  to  pass  through  bridge  openings  having  a  capac- 
ity as  above  indicated  without  causing  a  large  part  of  the 
w^ater  upstream  from  such  openings  being  imprisoned  and  held 
back  unless  the  current  is  increased  to  a  degree  not  to  be 
attained  in  this  tortuous,  winding  river,  with  only  a  fall  of 
about  five  feet  in  about  as  many  miles. 

There  is  testimony  to  the  effect  that  the  discharge  of  25,000 
cubic  feet  per  second  is  moving  at  the  rate  of  6J^  feet  per 
second,  indicating  that  a  bridge  opening  of  3,846  square  feet 
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sectional  area  affords  sufficient  capacity  to  accommodate  all  of 
such  flood  waters;  from  which  data  it  would  appear  that  all 
the  bridge  openings,  as  above  measured,  were  of  sufficient  size, 
and  that  the  approaches,  abutments  and  piers  do  not  in  fact 
obstruct  the  flow  of  the  flood  waters.  Such  testimony  is  not 
satisfactory.  The  testimony  to  the  effect  that  when  the  river 
is  in  its  normal,  ordinary,  bank-full  condition  it  occupies  a 
space  measured  on  a  cross-section  of  10,600  square  feet  area, 
and  is  moving  at  the  rate  of  434  foet  per  second,  might  be 
accepted  as  reliable;  but  to  adopt  the  arbitrary  mathematical 
measurement  of  the  flood  waters  filling  a  25,000  square  feet 
sectional  area  as  moving  6}^  f^*  P®r  second  as  conclusive,  in 
view  of  actual  facts,  is  too  untrustworthy  as  a  foundation 
upon  which  to  dispose  of  the  issues  presented  by  this  evidence. 
The  velocity  of  63^  feet  per  second  was  ascertained  by  timing 
the  passage  of  floats  through  a  known  distance  on  the  surface 
of  the  water,  computing  the  supposed  difference  in  speed  of 
the  water  at  the  bed  of  the  river  and  reaching  a  conclusion  as 
to  the  velocity  of  the  whole  body  of  water  moving  downstream, 
like  measurements  and  computations  made  at  various  places 
along  the  six-mile  course  of  the  river,  and  an  average  or 
mean  velocity  ascertained,  resulting  in  the  claim  that  the 
entire  body  of  flood  waters  measuring  25,000  square  feet  on  a 
cross-section  moves  downstream  at  the  rate  of  6}4  feet  a  second. 

With  such  flood  waters  moving  at  the  rate  of  63^  feet  a 
second  there  would  pass  through  the  Lake  Shore  bridge  opening 
of  4,470  square  feet  in  one  second  29,055  cubic  feet  of  water. 
The  fact  is  that  25,000  cubic  feet  of  water  does  not  pass  through 
this  opening  in  one  eecond ;  the  fact  is  that  the  water  in  times  of 
flood,  reaching  plaintiffs'  lands  from  a  place  on  Abbott  road, 
in  the  vicinity  of  Hopkins  street,  is  five  inches  higher  on  the 
upstream  side  of  the  bridge  than  it  is  on  the  lower  side  at  a 
time  when  the  flood  measures  25,000  square  feet  in  sectional 
area. 

With  flood  waters  moving  at  the  rate  of  6J^  feet  a  second 
there  would  pass  through  the  Pennsylvania  Bailroad  and  the 
New  York,  Chicago  and  St.  Louis  Eailroad  bridge  opening  of 
3,862  square  feet  in  one  second  25,103  cubic  feet  of  water;  the 
fact  is  that  25,000  cubic  feet  of  water  does  not  pass  through  the 
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opening  in  one  secx)nd;  the  fact  is  that  the  water  in  times  of 
flood  reaching  plaintiffs'  .lands  from  a  place  on  Abbott  road,  in 
the  vicinity  of  Hopkins  street,  on  the  upper  side  of  the  bridge, 
is  nine  inches  higher  than  on  the  lower  side. 

With  flood  waters  moving  at  the  rate  of  63^  feet  a  second 
there  would  pass  through  the  Buffalo  Creek  bridge  opening  of 
3,805  square  feet  in  one  second  24,732  cubic  feet  of  water;  the 
fact  is  that  that  quantity  of  water  does  not  pass  through  such 
opening  in  one  second;  the  fact  is  that  the  water  in  times  of 
flood  reaching  plaintiffs'  lands  from  a  place  on  Abbott  road,  in 
the  vicinity  of  Hopkins  street,  on  the  upstream  side  of  this 
bridge,  is  more  than  one  foot  higher  than  it  is  on  the  lower 
side. 

With  flood  water  moving  at  the  rate  of  6J^  feet  a  second 
there  would  pass  through  the  lower  Lackawanna  bridge  open- 
ing of  3,780  square  feet  in  one  second  24,570  cubic  feet  of  water; 
the  fact  is  that  that  quantity  of  water  does  not  pass  through 
such  opening  in  one  second;  the  fact  is  that  in  times  of  flood 
reaching  plaintiffs'  lands  from  a  place  on  Abbott  road,  in  the 
vicinity  of  Hopkins  street,  the  water  on  the  upstream  side  of 
the  bridge  is  more  than  one  foot  higher  than  it  is  on  the  lower 
side. 

With  flood  waters  moving  at  the  rate  of  63^  feet  a  second 
there  would  pass  through  the  upper  Lackawanna  bridge  open- 
ing of  4,209  square  feet  in  one  second  27,358  cubic  feet  of 
water;  the  fact  is  that  25,000  cubic  feet  of  water  does  not  pass 
through  such  opening  in  one  second;  the  fact  is  that  in  times 
of  flood  reaching  plaintiffs'  lands  from  overflow  at  Abbott  road 
at  this  bridge  the  water  on  the  upstream  side  of  the  bridge 
is  twelve  to  eighteen  inches  higher  than  on  its  lower  or 
downstream  side. 

While  it  may  be  true  that  a  part  of  the  flood  waters  are 
moving  through  the  bridge  openings  at  the  rate  of  six  and  one- 
half  feet  a  second,  yet  it  is  also  true  that  a  large  part  of  such 
waters  are  not  moving  at  anywhere  near  that  rate.  If  all  of 
such  flood  waters  were  so  moving  there  would  be  no  overflow 
of  the  flood  channel  of  the  river;  there  would  be  no  appreciable 
difference  between  the  height  of  water  above  and  below  such 
bridge.     In  whatever  way  the  situation  is  examined  the  con- 
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elusion  is  irresistible  that  none  of  these  bridge  openings,  aa  left 
after  the  approaches,  sluices  and  ditches  were  filled  up  and 
stone,  etc.,  dumped  into  the  bridge  openings,  are  of  sufficient 
capacity  to  take  care  of  the  ordinary  flood  waters  that  were 
occasionally  to  be  expected. 

The  fact  is  that  the  water  does  not  go  through  the  bridge 
openings;  it  in  fact  is  set  back  and  raised  above  these  bridges; 
it  in  fact  is  higher  above  each  bridge  than  immediately  below; 
it  in  fact  is  higher  above  each  railroad  crossing  than  it  would 
have  been  if  the  openings  originally  in  the  approaches  had  not 
been  filled  up.  It  in  fact  is  higher  above  the  upper  Lacka- 
wanna bridge,  where  it  flows  over  the  Abbott  road,  than  it 
would  be  if  the  said  abutments,  approaches,  piers  and  obstruc- 
tions were  not  within  its  channel;  it  in  fact  does  flow  over  the 
channel  of  the  river  at  Abbott  road,  in  the  vicinity  of  Hopkins 
street,  the  lowest  point  in  the  river  bank,  and  reaches  plaintiffs' 
land,  causing  the  damage  complained  of.  The  weight  of  evi- 
dence is  that  a  channel  formerly  sufficient  to  discharge  25,000 
cubic  feet  of  water  a  second  without  injury  to  plaintiffs'  prem- 
ises has  been  filled  in  and  obstructed  by  the  approaches,  abut- 
ments and  piers  of  these  bridges  and  stone,  etc.,  placed  therein 
to  such  an  extent  that  the  full  efficiency  of  the  watercourse 
has  been  destroyed.  The  cause  of  the  periodical  flow  of  water 
over  the  south  banks  of  the  flood  channel  at  Abbott  road,  and 
the  consequent  flooding  of  plaintiffs'  premises,  is  thus  very 
readily  accounted  for.  Instances  could  be  vastly  multiplied 
and  particularized  from  the  more  than  4,000  pages  of  testimony 
placing  the  cause  of  the  floods  that  have  flowed  across  Abbott 
road  upon  plaintiffs'  lands  upon  the  defendants'  failure  to 
observe  the  imperative  necessity  of  crossing  the  flood  channel 
in  such  a  manner  as  to  leave  sufficient  openings  for  the  passage 
of  ordinary  flood  waters.  Such  necessity  was  observed  by  these 
defendants  when  they  originally  constructed  their  various 
crossings,  and  they  were  maintained  for  many  years  with  a 
view  of  allowing  the  ordinary  flood  waters  to  pass  through 
their  structures  without  injury  and  damage  to  the  property  of 
the  plaintiffs  and  thousands  of  others  owning  and  occupying 
lands  annually  flooded  since  about  1890.  Since  about  that  date 
the  defendants  greatly  reduced  the  capacity  of  the  openings  in 
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their  crossings  in  violation  of  their  obligation  to  see  to  it  that 
they  did  not  interfere  with  the  free  passage  of  all  water  which 
it  might  reasonably  be  anticipated  would  flow  into  and  down 
the  river  in  times  of  ordinary  flood.  The  failure  of  the  defend- 
ants to  observe  this  requirement  of  law  was  negUgence  and 
rendered  them  liable  for  the  consequences  thereof. 

The  defendant  the  City  of  Buffalo,  acting  under  the  pro- 
visions of  chapter  627  of  the  Laws  of  1906,  has  undertaken 
and  is  now  actively  engaged  in  the  improvement  of  the  Buffalo 
river  by  deepening  and  widening  the  channel,  necessarily 
resulting  in  the  removal  of  the  railroad  and  highway  bridges 
that  now  span  the  river,  and  whatever  part  these  bridges,  abut- 
ments and  piers  have  played  in  preventing  and  obstructing  the 
flow  of  flood  waters  is  in  process  of  elimination.  The  plan  of 
the  proposed  river  improvement  now  being  executed  involves 
the  deepening  and  widening  of  the  stream  from  Hamburg 
street  upstream  to  a  point  above  the  junction  of  the  river  and 
Cazenovia  creek.  Work  is  at  present  in  actual  progress  under 
contract  with  the  city  requiring  the  dredging  of  the  river  to  a 
depth  of  20  feet  below  mean  water  level  up  to  the  Abbott 
road  bridge,  and  the  widening  of  the  channel  to  220  feet, 
exclusive  of  all  piers.  Such  improvement  is  a  vast  undertak- 
ing, and  is  said  by  competent  engineers  to  be  adequate  to  fur- 
nish capacity  for  all  ordinary  floods  and  to  prevent  future 
flooding  of  the  plaintiffs'  lands  from  the  overflowing  of  Buffalo 
river  at  Abbott  road.  The  improvement  at  the  Lake  Shore 
and  Michigan  Southern  Kailway  Company  bridge  will  result 
in  a  cross-section  of  about  4,400  square  feet  below  mean  water 
level,  and  6.85  feet  above  that  level,  reached  by  the  flood  of 
1904,  in  a  cross-sectional  area  of  5,907  square  feet,  thus  afford- 
ing at  this  bridge  apparently  ample  capacity.  The  same 
improvement  at  all  other  bridges  on  the  river  will  restore  to 
the  channel  at  those  points  all  the  efficiency  destroyed  by  the 
filling  of  the  approaches,  etc.,  to  the  bridges  by  the  defendant 
railroads,  and  remove  the  cause  of  the  damage  to  plaintiffs' 
lands.  None  of  the  railroad  defendants  offered  any  testimony 
relative  to  their  co-operation  with  the  city  in  this  large  improve- 
ment. It  is  apparent  that  unless  the  defendants  remove  their 
embankments,  abutments  and  piers  in  the  river  below  the 
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Bailey  avenue  bridge  there  will  be  no  relief  to  the  plaintiflfa' 
lands  as  a  result  of  the  improvements  in  the  river. 

While  it  is  true  that  by  chapter  201  of  the  Laws  of  1884  the 
defendants'  bridges  wete  then  declared  to  be  lawful  structures, 
such  declaration  must  necessarily  refer  to  the  manner  of  their 
construction  at  that  time,  if  in  any  particular  that  statute 
appUes  to  the  size  or  capacity  of  the  opening  for  the  passage  of 
water.  At  the  time  the  statute  was  passed  the  defendant  rail- 
road had  many  openings  in  the  approaches  to  such  bridges  and 
the  flood  channel  was  not  seriously  obstructed.  The  closing  of 
these  various  openings  was  negligence  and  has  made  such 
bridges,  their  approaches,  abutments  and  piers  serious  obstruc- 
tions in  the  river;  has  made  the  bridges  unlawful  structures 
and  a  nuisance.  The  periodical  flooding  of  the  plaintiffs'  lands 
by  the  overflow  of  the  Buffalo  river  at  Abbott  road,  caused  by 
the  defendants'  unlawful  structures,  is  a  nuisance  causing 
irreparable  damage  for  which  plaintiffs  have  no  adequate 
remedy  at  law.  The  abutments  and  piers  of  the  bridges  of  the 
Lake  Shore  and  Michigan  Southern  Eailway  Company,  the 
Buffalo  Creek  Eailroad  Company,  the  Pennsylvania  Railroad 
Company,  the  New  York,  Chicago  and  St.  Louis  Raikoad  Com- 
pany have  been  in  place  as  now  located  for  more  than  twenty 
years,  and  such  railroad  companies  may  have  as  against  the 
plaintiffs  secured  the  right  by  prescription  to  maintain  the 
same  as  now  constructed.  The  acts  of  these  defendants,  how- 
ever, in  filling  in  the  openings  to  the  approaches  to  their  bridges 
and  dumping  stone,  etc.,  into  the  river  were  committed  within 
twenty  years  prior  to  the  commencement  of  this  action. 

The  plaintiffs  are  entitled  to  a  mandatory  injunction  requir- 
ing these  defendants  to  remove  the  embankments  constituting 
the  approaches  to  their  bridges,  and  to  provide  openings  in  such 
embankments  which,  with  the  openings  under  their  bridges, 
shall  be  of  sufficient  capacity  to  permit  twenty-five  thousand 
cubic  feet  of  water,  flowing  at  a  speed  of  four  and  one-half 
feet  per  second,  to  flow  under  their  railroad  tracks  crossing  the 
Buffalo  river  without  being  obstructed  when  the  water  at  the 
upper  Lackawanna  bridge  is  nine  feet  above  city  datum. 

More  than  forty  years  ago  the  Abbotts  Comers  Plank  Road 
Company  constructed  the  highway  crossing  of  the  Abbott  road 
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through  the  flood  channel  of  the  Buffalo  river.  A  bridge  was 
erected  upon  the  same  abutments  that  now  exist  and  ever  since 
have  been  used  as  a  foundation  for  the  Abbott  road  bridge. 

In  1890  the  defendant  the  City  of  Buffalo  acquired  the 
rights  of  the  plank  road  company.  At  that  time  there  existed 
three  sluiceways  across  the  Abbott  road  between  Hopkins  street 
and  the  Abbott  road  bridge  of  sufiGicient  size  to  accommodate 
substantially  all  the  water  that  could  not  flow  down  the  channel 
under  the  Abbott  road  bridge;  and  upon  each  side  of  the  Abbott 
road  bridge,  in  the  same  vicinity,  there  were  ditches  running 
to  the  river.  In  times  of  ordinary  floods,  prior  to  1890,  the 
flood  waters  in  the  flood  channel  of  the  Buffalo  river  passed 
down  through  these  sluiceways,  ditches  and  bridge  openings 
and  did  not  reach  plaintiffs'  lands.  After  the  defendant  the 
City  of  Buffalo  took  over  such  Abbott  road  highway  it  rebuilt 
Abbott  road  bridge,  using  without  change  the  abutments  then 
existing,  flUed  up  the  sluiceways  and  ditches  with  solid  earth 
and  paved  Abbott  road.  By  such  act  the  city  of  Buffalo 
materially  lessened  the  flood-carrying  capacity  of  the  openings 
through  or  under  Abbott  road  in  its  crossing  of  the  Buffalo 
river  flood  channel  and  contributed  to  the  raising  of  flood 
water  in  the  river  at  Abbott  road  in  the  vicinity  of  Hopkins 
street  sufficient  to  cause  the  overflow  at  that  point  and  the 
injury  to  plaintiffs'  lands.  These  sluiceways  and  ditches  were 
originally  placed  in  Abbott  road  highway  for  the  purpose  of 
taking  care  of  the  water  naturally  flowing  down  the  channel, 
and  to  close  them  all  up  tight  and  make  no  provision  for  this 
lost  efficiency  of  the  channel  for  flood-carrying  purposes  was  of 
such  gross  carelessness  and  in  such  disregard  of  the  plaintiffs' 
rights  as  to  constitute  negligence;  it  was  the  creation  of  a  nui- 
sance, and  for  damages  legitimately  attributable  thereto  the 
mimicipaUty  is  liable.  By  closing  these  necessary  openings 
under  or  through  its  highway  the  municipality  thereby  forced 
upon  the  Abbott  road  bridge  opening  a  far  larger  biuden  than 
it  was  capable  of  carrying,  and  because  of  the  insufficient 
carrying  capacity  of  this  bridge  opening  it  then  became,  ever 
since  has  been  and  now  is,  a  nuisai;ice,  and  it  is  negligence  for 
the  city  of  Buffalo  to  longer  continue  its  dangerous  condition. 
App.  Drv.— Vol.  CLI.        14 
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At  the  time  the  city  of  Buffalo  filled  in  such  sluiceways  and 
ditches  it  also  lowered  the  grade  of  Abbott  road  in  the  vicinity 
of  Hopkins  street  about  one  foot.  Prior  to  the  lowering  of 
such  grade  the  Abbott  roadbed  at  this  place  served  in  a  sub- 
stantial manner  to  retain  the  flood  waters  of  Buffalo  river  in 
the  flood  channel  at  the  time  of  ordinary  floods,  and  by  reason 
of  such  facts  such  flood  waters  did  not  reach  plaintiffs'  prem- 
ises. The  lowering  of  such  grade  partially  destroyed  a  natural 
barrier  that  had  existed  for  more  than  flf ty  years,  which  had 
in  many  ways  preserved  the  natural  efficiency  of  the  flood 
channel  to  accommodate  the  ordinary  flood  waters;  the  partial 
destruction  of  this  natural  barrier  or  flood  bank  was  a  most 
careless  and  negligent  act  on  the  part  of  the  city  of  Buffalo; 
the  result  of  such  act  was  clearly  apparent  and  a  violation  of 
plaintiffs'  right  to  have  such  flood  channel  bank  preserved  as  a 
protection  from  the  flood  waters  which  always  threatened  to 
overflow  the  Abbott  roadway  at  that  point  in  times  of  ordinary 
flood. 

The  city  of  Buffalo  having  negligently  contributed  to  the 
cause  of  plaintiffs'  injury  must  respond  in  damages  for  the 
injuries  it  has  occasioned,  and  be  subjected  to  an  injunction 
decree  commanding  the  restoration  of  the  flood  channel  of  the 
Buffalo  river  at  Abbott  road  between  Triangle  street  and  Lee 
street  to  the  same  condition  that  existed  immediately  before 
said  defendant  filled  up  the  sluiceways  under,  and  the  ditches 
on  the  sides  of  Abbott  road  and  lowered  the  grade  of  said  road. 

While  it  is  true  that  the  defendant  the  City  of  Buffalo, 
though  its  common  council  has  committed  itself  to  a  plan  of 
deepening  and  widening  the  river  for  a  considerable  distance 
upstream  from  Hamburg  street,  and  such  work  is  in  actual 
progress  from  Hamburg  street  to  the  Abbott  road  bridge,  yet 
the  fact  is  that  the  subject  of  enlarging  the  channel  of  the  river 
at  Abbott  road  rests  solely  on  supposition.  So  far  as  the  evi- 
dence upon  this  trial  reveals,  the  city  of  Buffalo  is  imder  no  con- 
tractual obligation  to  do  any  effective  work  that  will  afford 
practical  relief  from  these  floods  on  any  part  of  the  river 
upstream  from  a  point  just  below  Abbott  road  bridge.  Of  all  the 
obstructions  to  the  flow  of  flood  waters  down  the  flood  channel 
of  the  Buffalo  river,  none  is  more  effective  than  this  Abbott 
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road  bridge.  The  flood  waters  when  at  the  height  of  ordinary 
floods  at  Abbott  road  require  an  area,  measured  by  a  cross- 
section,  of  5,555  square  feet;  Abbott  road  bridge  with  water  at 
nine  feet  above  mean  water  level,  which  is  a  flood  sufficient  to 
flow  over  to  plaintiffs^  lands,  has  a  water  space  under  of  only 
3,216  square  feet.  While  it  may  be  true  that  the  city  of  Buf- 
falo does  intend  to  carry  out  its  proved  plan  of  improving  the 
river  at  Abbott  road  and  above,  yet  for  the  purpose  of  afford- 
ing relief  to  the  plaintiffs  the  court  cannot  assume  that  such 
improvement  will  in  fact  be  made.  There  can  be  no  reUef 
to  the  plaintiffs  from  the  unlawful  acts  of  the  city  of 
Buffalo  in  obstructing  the  flow  of  water  in  the  Buffalo  river 
flood  channel  imless  these  obstructions  are  removed  and  the 
channel  restored  to  its  former  condition.  To  give  any  credence 
to  the  city's  announced  intention  of  removing  its  obstructions 
without  providing  that  such  obstructions  be  removed,  in  fact 
would  be  fruitless  and  ineffectual. 

It  very  satisfactorily  appears  that  the  damages  occasioned 
plaintiffs'  premises  from  flood  waters  of  the  Buffalo  river  and 
Cazenovia  creek  must  be  limited  to  injuries  sustained  by  water 
overflowing  the  south  flood  channel  bank  of  the  river  at  Abbott 
road  in  the  vicinity  of  Hopkins  street.  While  it  is  true  that 
the  openings  in  the  city  highway  bridges  at  Bailey  avenue, 
South  Park  avenue,  Stevenson  street,  Cazenovia  street,  Seneca 
street  and  South  Ogden  street  are  far  too  small  and  utterly  fail 
to  furnish  sufficient  capacity  for  ordinary  floods,  and  these 
bridges  and  their  approaches  do  obstruct  the  flow  of  water  in 
time  of  ordinary  floods  and  cause  much  damage  to  property  in 
their  immediate  vicinity,  yet  the  plaintiffs  are  not  entitled  to 
any  relief  therefrom,  for  the  reason  that  they  do  not  cause 
plaintiffs  any  damage,  for  they  do  not  contribute  to  any  flood 
in  the  river  at  Abbott  road  in  the  vicinity  of  Hopkins  street 
that  reaches  plaintiffs'  lands.  It  is  only  on  very  rare  occasions 
that  any  flood  waters  from  Cazenovia  creek  or  the  Buffalo  river 
above  Abbott  road  near  Hopkins  street  reach  the  plaintiffs' 
premises.  For  the  past  forty  years  only  three  or  fom*  such 
floods  have  occurred;  they  were  caused  by  prolonged,  heavy 
rains,  sudden  melting  of  exceptionally  heavy  snow  or  by  the 
sadden  movements  of  very  thick  ice  causing  ice  jams.     The 
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city  bridge  openings  were  inadequate  to  cany  such  floods  and 
resulted  in  the  flood  waters  being  set  back  and  raised  to  a 
suflicient  height  to  flow  southwesterly  across  Abbott  road  east  of 
Bailey  avenue,  and  thence  to  plaintiffs'  lands.  Such  rare  con- 
ditions could  not  reasonably  have,  been  anticipated,  and  the 
municipality  was  not  guilty  of  any  negligence  in  constructing 
such  bridges  and  approaches  that  contributed  to  plaintiffs, 
injury. 

The  complaint  contains  no  allegation  charging  the  defend- 
ant City  of  Buffalo  with  negligence  with  reference  to  the  over- 
flow of  South  Park  lake,  nor  with  reference  to  its  failure  to 
remove  the  obstructions  in  the  river  placed  there  by  the  remain- 
ing defendants.  Whatever  testimony  was  received  with  refer- 
ence to  the  overflow  of  South  Park  lake  must  be  stricken  from 
the  record  as  inadmissible  under  the  pleadings.  Whatever 
there  may  be  to  the  claim  for  damage  caused  by  the  overflow- 
ing of  South  Park  lake  it  is  of  no  importance  for  the  reason 
that  the  waters  therefrom  are  so  slight  in  amount  that  they  in 
no  way  cause  or  contribute  to  any  damage  to  plaintiffs'  lands. 

The  failure  of  the  city  of  Buffalo  to  cause  obstructions  placed 
in  the  river  by  the  remaining  defendants  to  be  removed  might 
possibly  make  the  city  Uable  for  damages  caused  by  such 
obstructions  while  the  river  was  being  used  for  navigation 
purposes;  but  the  damage  caused  plaintiffs  in  no  manner  arises 
from  such  a  use.  The  failure  on  the  part  of  the  city  to  remove 
such  obstructions  so  placed  by  the  other  defendants  is  not  such 
negligence  as  to  make  it  liable  for  the  flooding  of  plaintiffs' 
premises.  The  affirmative  act  of  the  city  in  closing  the  open- 
ings under  Abbott  road  and  closing  the  ditches  on  each  side  of 
Abbott  road  between  Hopkins  street  and  Abbott  road  bridge, 
thus  greatly  impairing  the  flood-carrying  capacity  of  the  river 
channel,  is  of  a  far  different  character  and  constitutes  such 
negligence  as  renders  the  city  liable  to  plaintiffs. 

The  evidence  does  not  reveal  any  act  of  the  defendant  the 
Delaware,  Lackawanna  and  Western  Bailroad  Company  with 
reference  to  its  crossing  of  the  flood  channel  at  its  lower  bridge, 
within  twenty  years,  that  has  contributed  to  plaintiffs'  dam- 
age, except  the  filling  up  of  the  channel  under  its  bridge  with 
stone.    A  mandatory  injimction  is  granted  the  plaintiffs  requir- 
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ing  this  defendant  to  remove  all  such  stone  from  the  river 
channel  and  restore  the  same  to  its  former  condition.  An 
injimction  has  been  awarded  the  city  of  Buffalo  compelling 
this  defendant  to  replace  this  bridge  with  one  of  the  swing  or 
draw  type,  so  placed  as  to  conform  to  the  river  improvement 
plans  and  the  necessities  of  navigation,  and  all  damage  to 
plaintiffs  by  reason  of  present  conditions  at  this  railroad  crossing 
will  be  eliminated. 

The  defendant  the  Delaware,  Lackawanna  and  Western 
Railroad  Company  originally  crossed  the  Buffalo  river  flood 
channel  at  its  upper  bridge  upon  an  open  trestle  about  one- 
fourth  of  a  mile  long,  approaching  the  bridge  from  the  east; 
this  trestle  carried  the  railroad  tracks  over  this  territory  from 
about  Prenatt  street  to  the  bridge;  the  natiu^al  surface  of  the 
land  for  all  this  distance  being  very  low,  having  a  very  slight 
elevation  above  the  ordinary  banks  of  the  river  and  in  time  of 
ordinary  floods  being  fully  covered  and  forming  a  part  of  the 
flood  channel;  in  times  of  ordinary  floods  the  flood  waters  were 
about  one-fourth  of  a  mile  wide  directly  under  the  railroad 
tracks,  but  freely  passing  down  the  channel  through  such  trestle 
without  damage  to  plaintiffs'  lands.  In  1891  the  defendant 
Delaware,  Lackawanna  and  Western  Kailroad  Company  filled 
in  this  open  trestle  with  solid  earth  embankment  from  the 
eastern  bank  of  the  flood  channel  of  the  Buffalo  river  up  to 
the  east  end  of  its  upper  bridge,  leaving  no  openings  thei'ein 
of  any  character  and  completely  damming  up  the  entire  flood 
channel,  except  such  opening  as  was  provided  under  its  bridge. 
In  about  1895  the  defendant  Delaware,  Lackawanna  and  West- 
em  Railroad  Company  imloaded  several  carloads  of  stone  from 
this  bridge  into  the  river  channel  under  the  bridge,  materially 
decreasing  the  efficiency  of  the  flood-carrying  capacity  of  the 
opening  under  its  bridge.  This  bridge  opening  has  a  cross- 
sectional  area  below  the  surface  of  the  water,  when  the  water 
stands  4.30  feet  above  city  datum,  of  2,622  square  feet.  With 
water  standing  4,30  feet  above  city  datum  the  Buffalo  river 
is  in  a  practically  bank -full  condition.  It  is  beyond  dispute 
that  the  space  occupied  by  the  water  just  above  the  Lacka- 
wanna bridge,  at  a  time  when  it  overflows  the  south  flood 
channel  bank  at  Abbott  road  in  the  vicinity  of  Hopkins  street 
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in  quantities  sufficient  to  reach  plaintiffs'  lands,  measures  at 
least  5,555  square  feet  on  a  cross-section.  With  water  stand- 
ing at  an  elevation  of  10.25  feet  above  city  datum,  at  times  of 
ordinary  flood,  at  the  upper  Lackawanna  bridge  the  opening 
under  the  bridge  actually  occupied  by  water  measures  on  a 
cross-section  4,209  square  feet. 

It  is  apparent  that  the  opening  provided  by  the  defendant 
Delaware,  Lackawanna  and  Western  Bailroad  Company  at 
its  upper  bridge  for  the  passage  of  flood  water  down  the  flood 
channel  is  not  much  more  than  half  large  enough  to  accom- 
modate the  water  that  might  ordinarily  be  expected.  The 
filling  in  of  the  long  trestle  across  that  lowland  and  the  dump- 
ing of  stone  into  the  channel  under  the  bridge,  leaving  such 
a  meager  opening  under  this  upper  bridge,  is  an  obstruction 
to  the  waters  in  Buffalo  river;  such  filling  in  and  the  erection 
of  the  tight  embankment  has  made  the  bridge,  the  abutments 
and  piers  unlawful  structures;  the  method  adopted  by  the 
defendant  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany at  its  upper  bridge  to  take  care  of  ordinary  flood  waters 
is  a  nuisance  deliberately  created  in  violation  of  plaintiffs' 
rights;  contributes  with  the  acts  of  the  other  defendants  to  the 
plaintiffs'  injury  and  damage,  and  constitutes  negUgence  on 
its  part  for  which  this  defendant  is  liable  to  the  plaintiffs. 
The  lay  of  the  land  is  such  that  the  removal  of  this  obstruct- 
ing embankment  f ix)m  Prenatt  street  to  the  east  end  of  the 
bridge  would  permit  all  flood  waters  that  ordinarily  might  be 
expected  to  flow  down  the  Buffalo  river  flood  channel  to 
find  ample  accommodation  to  pass  under  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company  tracks  at  its  upper 
bridge,  without  regard  to  the  question  of  whether  the  river  is 
dredged  and  deepened  between  the  upper  Lackawanna  bridge 
and  the  Abbott  road  bridge.  A  space  of  4,400  square  feet, 
sectional  area,  below  mean  water  level  under  this  upper  bridge 
would  provide  a  cross-sectional  area  of  something  like  6,500 
square  feet,  with  water  at  10  feet  above  city  datum.  It  is 
imknown  whether  the  Buffalo  river  will  ever  be  deepened 
and  widened  upstream  from  the  Abbott  road  bridge  to  the 
upper  Lackawanna  bridge;  the  court  has  no  power  to  com- 
pel such  work;  the  court  has  no  power  at  this  time  to  compel 
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the  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany to  reconstruct  its  upper  bridge  opening  in  conformity 
to  some  supposed  plan  of  deepening  and  widening  the  river  by 
the  city  of  Buffalo.  Ample  power,  however,  is  possessed  to 
compel  this  defendant  to  restore  the  flood  channel  of  the  Buffalo 
river  to  its  former  state  of  usefulness  by  removing  the  obstruc- 
tions placed  therein,  which  have  in  a  measure  destroyed 
its  eflBciency  for  flood-carrying  purposes,  and  contributed  to 
plaintiffs'  damages. 

A  mandatory  injimction  is  hereby  granted  directing  the 
Delaware,  Lackawanna  and  Western  Railroad  Company  to 
remove  its  earth  embankments  from  the  east  end  of  its  upper 
bridge  to  the  south  side  of  Prenatt  street,  to  remove  the  stone 
placed  in  the  river  under  its  bridge  and  to  restore  the  flood 
channel  of  the  river  between  these  points  to  its  former  condi- 
tion before  such  embankment  was  placed  in  such  channel. 

It  is  very  evident  that  the  Buffalo  river  caimot  be  improved, 
widened  and  deepened  for  navigation  and  flood  abatement 
purpooes  unless  these  bridges  and  railroad  crossings  over  the 
river  be  reconstructed  —  bridges  of  a  swing  or  draw  type  sub- 
stituted—  and  the  channel  under  such  bridges  made  at  least 
220  feet  wide  and  20  feet  deep  below  mean  water  level.  Such 
reconstruction  of  all  railroad  and  highway  bridges  and  cross- 
ings below  Bailey  avenue  bridge  down  to  and  including  the 
Lake  Shore  bridge  would  eliminate  all  causes  of  plaintiffs* 
damage  due  to  the  negligent  acts  of  the  defendants  in  obstruct- 
ing the  flood  channel  of  the  Buffalo  river.  It  is  quite  likely 
that  all  such  defendants  wiU  comply  with  the  requirements  of 
the  river  improvement  plan  relative  to  their  bridges  and 
crossings. 

The  mandatory  injunction  to  which  plaintiffs  are  entitled, 
and  which  is  hereby  awarded  them,  requiring  the  Lake  Shore 
and  Michigan  Southern  Railway  Company,  the  Buffalo  Creek 
Railroad  Company,  the  Pennsylvania  Railroad  Company  and 
the  New  York,  Chicago  and  St.  Louis  Railroad  Company 
to  provide  openings  in  their  approaches  in  the  flood  channel; 
and  the  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany to  remove  the  stone  thrown  into  the  river  at  its  lower 
bridge,  will  be  suspended  and  withheld  until  such  defendants 
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refuse  to  comply  with  the  requirements  of  the  river  improve- 
ment plans  relative  to  its  bridges  and  manner  of  crossing  such 
river. 

The  mandatory  injunction  against  the  city  of  Buffalo  requir- 
ing the  restoration  of  the  Abbott  road  crossing  of  the  flood 
channel  to  its  former  condition  will  be  suspended  and  with- 
held until  the  city  shall  have  a  reasonable  time  in  which  to  pro- 
vide by  contract  or  otherwise  for  the  execution  of  the  plan  of 
river  improvement  from  just  below  the  Abbott  road  bridge 
upstream  at  least  to  the  upper  Lackawanna  bridge. 

The  mandatory  injimction  requiring  the  defendant  Delaware, 
Lackawanna  and  Western  Raih'oad  Company  to  remove  its 
embankment  from  Prenatt  street  to  its  upper  bridge,  etc.,  will 
be  suspended  and  withheld  upon  condition  that  it  shall,  within 
a  reasonable  time,  provide  an  opening  under  its  upper  bridge  of 
at  least  4,400  square  feet,  sectional  area,  exclusive  of  piers, 
below  mean  water  level,  so  constructed  as  to  permit  the  free 
passage  of  all  water  in  or  over  such  area  under  its  railroad 
tracks,  without  obstruction. 

While  it  is  true  that  in  places  the  banks  of  the  river  have 
been  raised  and  industrial  enterprises  have  erected  buildings 
and  structures  within  the  flood  channel,  yet  in  no  instance  have 
such  structures  obstructed  the  flow  of  flood  waters  down  the 
flood  channel  or  contributed  to  the  raising  of  the  flood  waters 
above  the  flood  banks  at  Abbott  road  in  the  vicinity  of  Hopkins 
street.  At  all  such  places  the  flood  waters  have  flowed  around 
the  structures  and  have  not  been  set  back  and  contributed  to 
causes  that  damaged  the  plaintiffs.  The  damages  to  the  plain- 
tiffs have  been  caused  solely  by  the  acts  of  the  defendants. 

The  plaintiffs'  lands  are  situated  about  one  mile  south  of  the 
Buffalo  river  and  are  bounded  on  the  north  by  Tifft  street,  on 
the  east  by  Hopkins  street,  on  the  south  by  Marilla  street,  and 
on  the  west  by  the  railroad  tracks  and  rights  of  way  of  the 
defendants  the  Buffalo,  Eochester  and  Pittsburg  Eailroad 
Company,  the  South  Buffalo  Railway  Company,  the  New  York, 
Chicago  and  St.  Louis  Railroad  Company,  the  Pennsylvania 
Railroad  Company,  the  Erie  Railroad  Company,  and  the  Lake 
Shore  and  Michigan  Southern  Railway  Company,  consisting  of 
about  150  acres  of  land.    Running  through  the  plainti£b'  lands 
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is  Howard  creek,  which  is  a  small  stream  with  a  well-defined 
watercourse,  having  its  source  a  mile  or  more  distant  in  the 
higher  lands  to  the  east  and  southeast,  and  fed  by  springs  along 
its  course,  and  which,  prior  to  about  1890,  flowed  westward 
from  plaintiffs'  lands  through  openings  imder  the  railroad 
tracks  to  the  west,  finding  its  way  into  Lake  Erie. 

About  the  year  1890  the  defendant  the  Lake  Shore  and 
Michigan  Southern  Eailway  Company  filled  in  all  the  openings 
under  its  tracks  with  solid  earth  embankments,  completely 
shutting  off  the  water  of  this  Howard  creek  watercourse  from 
outlet  to  the  lake;  the  Erie  Railroad  Company,  the  Pennsylva- 
nia Railroad  Company,  the  New  York,  Chicago  and  St.  Louis 
Railroad  Company,  and  the  Buffalo,  Rochester  and  Pittsburg 
Railroad  Company  filled  in  the  openings  imder  their  tracks  in 
the  watercourse  of  Howard  creek,  leaving  certain  culverts  and 
placing  various  sized  iron  pipes,  improperly  located  and  of  insufr 
ficient  size  to  be  of  effective  service  in  allowing  the  water  of 
such  watercourse  to  flow  from  the  plaintiffs'  premises,  and  sub- 
stantially shutting  off  the  water  of  Howard  creek  from  the 
lake,  except  as  such  waters  found  outlet  through  ditches  run- 
ning northerly  on  the  east  of  the  various -railroad  embankments 
to  the  Buffalo  river.  About  the  year  1900  the  South  Buffalo 
Railway  Company  constructed  an  embankment  across  the  water- 
course of  Howard  creek  upon  its  right  of  way  located  just  east 
of  and  adjoining  the  rights  of  way  of  the  railroads  to  the  west 
of  plaintiffs'  lands.  In  such  construction  the  South  Buffalo 
Railway  Company  completely  filled  in  such  watercourse  and 
left  no  opening  in  its  embankment  whatever,  except  a  twenty- 
four-inch  iron  pipe  so  located  and  constructed  as  to  be  of  little, 
if  any,  service  in  allowing  the  water  from  the  plaintiffs'  lands 
to  flow  away.  All  the  railroads  to  the  west  of  plaintiffs'  lands 
have  attempted  to  take  care  of  the  water  naturally  flowing 
through  the  watercourse  of  the  Howard  creek  by  constructing 
ditches  northerly  from  such  watercourse  along  the  east  side  of 
their  various  embankments  to  the  Buffalo  river,  but  such 
ditches  have  proved  to  be  utterly  inadequate  for  such  purpose. 
At  a  point  about  half  a  mile  north  from  the  Howard  creek 
watercourse  all  of  such  ditches  are  run  on  a  higher  level  than 
a  part  of  plaintiffs'  lands.    At  a  time  when  the  water  in  the 
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Buffalo  river  at  the  Buffalo  Creek  railroad  bridge  is  at  a  height 
of  four  and  twenty-five  one-hundredths  feet  above  city  datum 
water  flows  from  the  river  south  through  these  ditches  over 
the  high  point  in  the  ditches  into  the  Howard  creek  water- 
course onto  the  plaintiffs'  premises,  adding  to  the  water  flow- 
ing over  the  river  flood  channel  at  Abbott  road,  and  southwest- 
erly onto  plaintiffs'  premises.  All  these  ditches  have  been 
imcared  for,  allowed  to  fill  up  with  weeds  and  rank  growth 
and  serve  no  useful  purpose  in  draining  the  lands  of  the  plain- 
tiffs. The  acts  of  the  defendant  railroad  companies  owning 
rights  of  way  to  the  west  of  plaintiffs'  premises  in  closing  up 
and  damming  the  watercourse  were  in  violation  of  plaintiffs' 
rights  to  have  the  ordinary  outlet  and  watercourse  open  and 
unobstructed.  The  failure  to  observe  these  rights  was  negh- 
gence,  and  they  became  liable  for  the  damages  accruing  there- 
from. The  various  conveyances  from  plaintiffs'  ancestors  to 
the  defendant  railroad  companies  afford  no  justification  for  the 
closing  up  of  Howard  creek.  The  fact  that  each  of  these  con- 
veyances contains  a  covenant  on  the  part  of  the  grantee  to  con- 
struct and  maintain  proper  ditches  of  suflScient  depth  to  carry 
off  the  water  might  possibly  restrict  plaintiffs  to  an  action  for 
breach  of  these  covenants  in  the  event  they  fail  to  so  construct 
the  ditches.  It  is  quite  Ukely  that  the  damages  occasioned  by 
breach  of  these  covenants  plaintiffs  cannot  recover  in  this 
action,  but  it  is  not  for  failure  to  comply  with  these  covenants 
that  plaintiffs  seek  relief.  It  is  to  recover  damages  for  flood- 
ing their  property  by  damming  up  Howard  creek,  setting 
back  its  waters  on  plaintiffs'  lands  and  retaining  those 
waters,  together  with  the  waters  flowing  thereon  in  times 
of  flood  from  the  Buffalo  river  at  Abbott  road.  The  com- 
pliance with  the  tenris  of  these  covenants  might  be  a  defense 
to  this  action  provided  such  compliance  kept  plaintiffs'  lands 
free  from  the  flooded  conditions  created  by  defendants'  acts; 
but  a  failure  to  comply  with  such  covenants  is  no  answer  to 
the  assertion  that  it  was  wrong  to  fill  in  those  embankments 
in  such  a  manner  that  all  flow  of  water  in  ordinary  times 
or  in  time  of  ordinary  floods  was  prevented.  In  1850  the 
Lake  Shore  and  Michigan  Southern  Railway  Company  origi- 
nally  constructed    its    road    across    this  Howard    creek    on 
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open  trestle  work  and  maintained  such  openings  for  about 
forty  years.  During  that  time  the  present  Erie  Railroad  Com- 
pany, the  Pennsylvania  Railroad  Company,  the  New  York, 
Chicago  and  St.  Louis  Railroad  Company  and  the  Buflfalo, 
Rochester  and  Pittsbiu*g  Railroad  Company  constructed  their 
embankments  with  proper  and  sufficient  openings  for  the 
water  of  Howard  creek  and  ordinary  flood  waters  coming  on 
plaintiffs'  lands  from  the  Buffalo  river  at  Abbott  road  to  pass 
off  to  the  lake,  and  such  openings  were  maintained  for  years. 
To  say  that  the  covenants  in  these  various  conveyances  to  the 
railroads,  made  at  a  time  when  these  openings  were  maintained 
and  Howard  creek  waters  and  ordinary  flood  waters  were 
passing  through  them  out  to  the  lake,  were  intended  to  confer 
authority  to  dam  up  the  creek,  close  the  openings  and  force  the 
owners  of  the  Howard  farm  to  solely  have  recourse  to  an  action 
for  damages  for  breach  of  covenant  to  make  proper  ditches  for 
drainage  is  not  warranted  by  the  facts.  Proper  ditches  for 
drainage  do  not  necessarily  mean  a  ditch  large  enough  to 
carry  a  great  flood  or  such  an  ordinary  flood  as  might  likely 
be  expected.  It  is  quite  possible  that  a  proper  ditch  for  drain- 
age means  simply  a  ditch  of  sufficient  grade,  depth  and  width 
to  drain  the  soil  from  accumulated  water  therein.  The  very 
language  of  these  covenants  precludes  the  idea  that  it  was 
ever  intended  by  any  party  to  them  that  the  waters  of  Howard 
creek  in  such  ordinary  floods  as  might  hkely  be  expected  were 
to  be  taken  care  of  by  these  ditches.  The  very  fact  that  such 
waters  were  taken  care  of  for  forty  years  after  the  Lake  Shore 
and  Michigan  Southern  railway  was  built,  by  openings  under 
its  tracks,  and  for  years  after  the  construction  of  the  other  rail- 
roads, by  like  openings,  is  so  repugnant  to  the  idea  of  authority 
to  close  the  watercourse  that  such  a  construction  of  the  con- 
veyances cannot  be  maintained.  At  the  time  the  South  Buf- 
falo Railway  Company's  embankment  was  built  in  1900  the 
plaintiffs'  land  was  being  periodically  flooded  by  reason  of  the 
railroads  to  the  west  of  its  right  of  way  haviag  closed  the 
openings  under  their  tracks,  and  by  reason  of  flood  water 
from  Buffalo  river  at  Abbott  road,  and  such  fact  was  well 
known;  it  could  have  been  seen  by  any  interested  observer.  It 
was  very  apparent  that  the  alleged  ditches   north  from  the 
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Howard  creek  to  the  Buffalo  river  were  inadequate  and  useless. 
The  South  Buffalo  Eailway  Company  constructed  its  railroad 
upon  an  embankment  along  the  west  side  of  plaintiffs'  land, 
and  placed  one  opening  in  it  of  twenty-four  inches  diameter,  so 
placed  through  its  embankment  as  to  be  utteriy  inadequate  to 
carry  the  waters  ordinarily  expected  to  flow  across  its  right  of 
way.  Such  failure  to  provide  sufficient  openings  was  negli- 
gence and  has  contributed  to  plaintiffs'  damages. 

It  is  asserted,  however,  that  the  conveyance  by  the  plaintiffs 
on  September  6, 1900,  to  the  South  Buffalo  Railway  Company 
of  the  premises  now  occupied  by  that  defendant  expressly 
granted  the  right  to  construct  its  railroad  upon  a  solid  fill  or 
embankment  from  eight  to  fifteen  feet  high,  and  that  by 
reason  of  such  grant  the  plaintiffs  cannot  recover  any  damages 
caused  by  such  constructed  embankment.  The  difficulty  with 
such  contention  is  that  the  grant  referred  to  does  not  authorize 
such  construction.  The  deed  describes  the  premises  conveyed, 
using  the  following  words  as  a  part  of  such  description,  viz. : 
''  Center  line  of  the  railway  of  the  party  of  the  second  part,  as 
laid  down  upon  the  map  of  its  railway  filed  in  the  office  of  the 
Clerk  of  the  County  of  Erie  on  the  17th  day  of  August,  1900.'' 
The  map  referred  to  was  introduced  in  evidence  and  shows,  in 
addition  to  the  location  of  the  railroad,  a  profile  of  the  same 
giving  the  elevations  as  completed.  Because  such  profile  shows 
no  openings  in  the  proposed  embankments  at  the  Howard 
creek  watercourse  it  is  argued  that  the  deed  of  September  6, 
1900,  is  a  grant  of  the  privilege  of  constructing  the  railroad 
with  a  water-tight  embankment  across  such  watercourse.  The 
reference  to  the  map  in  the  deed  is  for  the  mere  purpose  of  fix- 
ing the  place  of  the  center  line  of  such  proposed  railroad  as 
surveyed,  to  the  end  that  the  premises  conveyed  shall  extend 
eighty-six  feet  easterly  of  such  line.  The  profile  attached  to 
such  map  is  not  referred  to  in  the  deed,  and  the  purpose  for 
which  reference  is  made  to  the  map  has  nothing  whatever  to 
do  with  the  profile;  the  mere  fact  that  the  profile  is  upon  the 
map  and  that  the  profile  does  not  show  any  proposed  openings 
in  the  elevated  embankments  did  not  relieve  the  South  Buffalo 
Railway  Company  from  its  statutory  obligations  to  restore  the 
Howard  creek  watercourse  to  its  former  state  of  usefulness. 
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or  to  such  state  as  not  to  have  unnecessarily  impaired  the 
same. 

On  March  22,  1910,  leave  was  granted  defendants  to  intro- 
duce in  evidence  a  contract  made  by  the  plaintiffs,  the  Lacka- 
wanna Steel  Company  and  the  defendant  South  Buffalo  Bail- 
way  Company  on  the  12th  day  of  February,  1910,  in  and  by 
which  the  plaintiffs  agreed  on  or  before  April  1,  1910,  to  con- 
vey to  the  defendant  South  Buffalo  Railway  Company  a  strip 
of  land  on  the  western  edge  of  their  premises  sixteen  feet  wide, 
extending  from  the  center  line  of  Tifft  street  southerly  to  the 
right  of  way  of  the  Buffalo,  Bochester  and  Pittsburg  railroad 
and  thence  southeasterly  to  Hopkins  street.  The  defendant 
South  Buffalo  Railway  Company  covenanted  to  construct  a 
ditch  along  the  easterly  and  northerly  side  of  such  strip  placed 
suitable  for  drainage,  and  also  that  it  would  construct  a  ditch 
suitable  for  drainage  on  the  southerly  side  of  a  part  of  such 
strip  leading  from  Hopkins  street  to  and  into  the  ditch  of  the 
Buffalo,  Rochester  and  Pittsburg  railroad,  it  being  stated  in 
such  contract  that  it  was  intended  to  construct  a  railroad 
switch  track  located  on  an  earth  embankment  upon  the  prem- 
ises to  be  conveyed;  and  it  was  provided  that  as  the  embank- 
ment on  a  portion  of  said  premises  would  not  admit  of  the  con- 
struction of  ditches  on  the  premises  conveyed,  the  plaintiffs' 
lands  adjoining  the  premises  conveyed,  not  exceeding  four  feet 
in  width,  might  be  used  for  such  ditches.  The  defendant 
South  Buffalo  Railway  Company  agreed  in  said  contract  to 
construct,  at  its  own  cost  and  expense  on  or  before  May  1, 
1910,  a  switch,  as  delineated  on  a  plan  attached  to  such  con- 
tract, crossing  at  Tifft  street  and  running  southerly  upon  an 
earth  embankment  to  within  about  five  hundred  feet  of  Hop- 
kins street,  the  elevation  of  such  embankment  to  be  as  indi- 
cated on  such  plan.  From  the  plan  attached  to  said  contract 
it  appears  that  such  embankment  is  to  be  from  seven  to  ten 
feet;  nothing  appears  upon  the  plans  to  indicate  any  openings 
in  the  embankment  for  the  passage  of  water. 

It  is  the  contention  of  the  defendants  that  the  plaintiffs  by 
this  conveyance  have  provided  for  a  water-tight  embankment, 
to  be  constructed  across  Howard  creek  watercourse;  that  all 
claims  for  future  damages  by  reason  of  obstructing  such  water- 
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course  have  been  destroyed  and  the  plaintiffs'  right  to  injunc- 
tive relief  to  compel  the  defendants  to  restore  the  watercourse 
through  their  embankments  already  in  existence  has  been  lost. 
It  is  veiy  apparent  that  if  the  defendants'  construction  of  the 
contract  of  February  12,  1910,  is  to  be  upheld  there  will  be  no 
necessity  for  any  openings  in  defendants'  embankments  to  take 
care  of  any  water  flowing  from  the  plaintiffs'  lands,  for  the 
reason  that  no  water  will  get  through  the  proposed  embank- 
ment, and  such  construction  would  certainly  defeat  the  plain- 
tiffs' claim  for  injunctive  relief. 

Section  11  of  the  Bailroad  Law*  provides  that  every  railroad 
corporation  which  shall  build  its  road  across  any  stream  or 
watercourse  shall  restore  the  stream  or  watercourse  to  its 
former  state,  or  to  such  state  as  not  to  have  unnecessarily 
impaired  its  usefulness.  The  embankment  of  the  South 
Buffalo  Eailway  Company,  provided  for  by  the  contract  of 
February  12,  1910,  has  not  been  constructed;  it  is  entirely 
practicable  to  place  in  the  bed  of  Howard  creek  watercourse 
three  or  four  thirty-six  inch  iron  pipes,  which  will  provide  the 
needed  outlet  to  Howard  creek;  the  embankment  built  over 
such  pipes  would  serve  all  the  purposes  contemplated  by  the 
contract.  The  expense  of  furnishing  such  pipes  will  be  trifling 
compared  with  the  injury  occasioned  by  omitting  to  provide  an 
outlet.  It  is  very  apparent  that  the  claim  of  the  defendants 
that  plaintiffs  have  contracted  away  their  right  to  have  a  prac- 
tical and  serviceable  outlet  for  the  water  of  Howard  creek 
watercourse  is  not  based  upon  a  desire  of  the  South  Buffalo 
Eailway  Company  to  be  relieved  from  the  duty  of  constructing 
its  proposed  embankments  so  as  not  to  have  impaired  the  use- 
fulness of  the  Howard  creek  watercourse  as  a  practical  water- 
course, but  is  based  upon  the  desire  of  the  defendants  to  be 
relieved  from  the  necessity  of  reconstructing  their  ditches  from 
Howard  creek  to  the  Buffalo  river  so  aa  to  make  them  practi- 
cal for  drainage  purposes  or  of  opening  waterways  through 
their  embankments. 

While  it  is  true  that  the  contract  of  February  12,  1910,  is 
silent  as  to  any  required  openings  through  the  proposed  new 

*Gen.  Laws,  chap.  39  (Laws  of  1890,  chap.  565),  §  11;  now  Railroad  Law 
(Consol.  Laws,  chap.  49;  Laws  of  1910,  chap.  481),  §  21.— [Rkp. 
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embankment  of  the  South  Buffalo  Railway  Company,  yet 
the  mere  fact  that  the  plan  attached  to  such  contract  shows 
no  watercourse  openings  is  not  satisfactory  evidence  that  the 
plaintiffs  have  agreed  that  no  such  openings  need  be  provided; 
neither  is  the  fact  that  the  contract  calls  for  an  earth  embank- 
ment seven  feet  high  any  evidence  that  the  plaintiffs  have  stipu- 
lated that  a  solid,  impermeable  water  tight  embankment  may 
be  constructed  through  the  Howard  creek  watercourse.  While 
it  is  true  that  the  benefits  secured  by  section  11  of  the  Railroad 
Law  are  for  the  private  advantage  of  the  plaintiffs  and  are  sus- 
ceptible of  being  granted  or  conveyed  away,  yet  is  it  true  that 
the  obhgation  of  the  South  Buffalo  Railway  Company,  in  con- 
structing the  proposed  embankment  to  restore  the  Howard  creek 
watercourse  to  its  former  state  of  usefulness,  has  been  released 
by  this  contract  ?  It  is  provided  that  the  South  Buffalo  Rail- 
way Company  shall  construct  a  ditch  on  the  east  side  of  its 
newly-acquired  right  of  way  f oiu*  feet  wide,  suitable  for  drain- 
age. What  possible  necessity  for  such  provision  could  exist  if 
the  only  practical  outlet  for  such  a  ditch  was  to  be  completely 
closed  by  the  earth  embankment  ?  There  is  no  feasible  plan  for 
an  outlet  to  this  proposed  ditch,  except  through  the  new 
embankment.  It  is  impossible  to  make  a  ditch  of  any  specified 
depth,  grade  or  width  that  would  be  suitable  for  drainage 
unless  the  waters  accumulating  thereia  will  run  off  or  drain 
into  something  away  from  the  land  to  be  drained.  This  ditch 
is  to  be  about  2,500  feet  long,  located  along  the  lower  and  west- 
em  edge  of  upwards  of  160  acres  of  plaintiffs'  lands,  and  will 
receive  the  surface  water  of  several  hundred  acres  in  addition 
to  the  natural  water  of  Howard  creek.  The  ditch  is  designed 
to  drain  the  Howard  farm.  The  fact  that  the  parties  contracted 
that  the  ditch  must  be  so  constructed  as  to  be  suitable  for  drain- 
age means  that  it  is  to  be  more  than  a  mere  excavation  with 
no  outlet.  It  means  that  the  South  Buffalo  Railway  Company 
most  connect  it  with  something  whereby  the  ditch  itself  can  be 
drained.  Befoi-e  the  conclusion  can  be  reached  that  the  plain- 
tiffs have  contracted  away  their  rights  under  the  statute  it 
clearly  ought  to  appear  from  the  contract  itself  that  it  is  pro- 
vided therein  that  there  shall  be  no  openings  through  the  pro- 
posed embankment.     All  that  does  appear  is  that  the  plan  or 
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map  is  silent  as  to  any  openings,  and  the  embankment  is 
described  in  the  contract  as  an  earth  embankment.  The  plan 
shows  no  fences,  and  yet  it  could  not  be  successfully  maintained 
that  the  plaintiffs  have  relieved  the  railroad  company  from  its 
statutory  obUgation  to  build  and  maintain  fences.  The  reason- 
ing is  that  because  plaintiffs  have  stipulated  for  an  earth 
embankment  it  cannot  consist  of  earth  filled  in  over  iron  pipes; 
that  it  cannot  consist  of  an  opening  bridged  for  railroad  work; 
that  it  must  consist  of  nothing  but  earth.  While  the  contract 
does  specify  earth  embankment,  yet  it  could  not  be  successfully 
claimed  that  the  plaintiffs  have  contracted  away  their  statutory 
right  to  have  a  farm  crossing  where  necessary,  simply  because 
the  putting  of  planks  across  the  top  of  this  embankment  for 
such  crossing  would  chd,nge  the  earth  embankment  to  one  of 
earth  and  plank.  A  suitable  opening  through  this  proposed 
embankment  cannot  be  dispensed  with  if  the  four-foot  ditch  is 
to  be  made  suitable  for  drainage.  The  necessities  for  such  an 
opening  are  so  grave,  the  expense  thereof  so  comparatively 
trifling  the  advantages  so  great,  the  failure  of  the  contract  to 
specifically  provide  that  no  openings  are  to  be  made  is  so 
apparent,  that  it  is  impossible  to  reach  the  conclusion  that  the 
plaintiffs  have  forfeited  their  right  to  compel  the  South  Buf- 
falo Eailway  Company  to  restore  the  Howard  creek  water- 
course to  its  former  state  of  usefulness  in  constructing  the 
proposed  embankment. 

The  plaintiff  is  entitled  to  a  mandatory  injunction  requiring 
the  defendants  the  Lake  Shore  and  Michigan  Southern  Bail- 
way  Company,  the  Erie  Bailroad  Company,  the  New  York, 
Chicago  and  St.  Louis  Railroad  Company,  the  Pennsylvania 
Railroad  Company,  the  Buffalo,  Rochester  and  Pittsburg  Rail- 
road Company  and  the  South  Buffalo  Railway  Company  to 
restore  the  watercourse  of  Howard  creek  to  its  former  con- 
dition; to  provide  and  maintain  suitable  and  proper  openings 
of  at  least  forty  square  feet  sectional  area  in  size  in  their 
embankments  across  the  watercourse  of  Howard  creek,  the 
bottom  thereof  to  be  below  one  foot  above  city  datum  at  proper 
grade,  so  as  to  permit  all  the  water  in  said  watercourse  at  all 
times  to  flow  from  the  plaintiffs'  premises  and  pass  through 
such  embankments. 
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Much  of  the  damage  to  plaintiffs'  lands  is  caused  by  floods 
from  Buffalo  river,  due  to  obstructions  therein  that  are  to  be 
removed.  Such  removal  will  relieve  the  necessity  for  larger 
openings  than  above  provided  for  through  the  railroad  embank- 
ments to  the  west  of  plaintiffs'  premises.  It  is  very  apparent 
that  if  a  twenty-four-inch  opening  through  the  present 
embankment  of  the  South  Buffalo  Railway  Company  was 
enlarged  to  three  times  its  present  capacity  and  lowered 
eighteen  inches,  and  the  ditches  from  the  Howard  creek  water- 
course north  to  the  Buffalo  river  were  cleaned  out  and  deep- 
ened so  as  to  permit  all  the  water  therein  to  drain  away,  and 
such  openings  as  are  now  in  such  railroad  embankments 
cleaned  out,  lowered  and  made  practical  for  drainage  purposes, 
and  some  practical  and  systematic  attention  given  to  their 
effective  maintenance,  there  would  be  no  necessity  for  the 
openings  directed  to  be  made  by  mandatory  injunction  herein 
provided  for. 

For  the  purpose  of  affording  an  opportimity  of  putting  the 
present  openings  in  the  embankments  to  the  west  of  plaintiffs' 
premises  and  the  ditches  to  the  Buffalo  river  in  a  practical,  serv- 
iceable condition  so  as  to  be  suitable  for  drainage,  without  the 
expense  of  complying  with  the  provisions  of  the  mandatory 
injunction  herein  provided  for,  the  issuing  of  such  injunction 
will  be  withheld  a  reasonable  time. 

About  twenty-five  acres  of  plaintiffs'  lands  have  been  ren- 
dered useless  for  ten  years  by  the  acts  of  the  defendants  in 
obstructing  Buffalo  river,  causing  its  ordinary  flood  waters  to 
flow  upon  plaintiffs'  premises  and  preventing  the  same  from 
flowing  therefrom,  and  if  the  obstructions  created  by  the 
defendants  in  the  Buffalo  river  and  Howard  creek  water- 
course were  to  be  deemed  permanent  the  plaintiff  would  be 
entitled  to  recover  in  this  action  the  value  of  the  twenty-five 
acres,  about  $50,000,  together  with  such  additional  sum  as 
would  be  fair  compensation  for  damages  occasioned  other  por- 
tions of  plaintiffs'  lands  that  have  not  been  rendered  entirely 
useless.  The  measure  of  damages,  however,  is  not  compensa- 
tion for  permanent  injury,  for  the  reason  that  the  damages 
are  not  permanent.  The  obstructions  created  by  the  defend- 
App.  Div.— Vol.  CLL        15 
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ants  cannot  be  treated  as  permanent,  for  the  reason  that  they 
are  to  be  removed  under  and  in  pursuance  of  the  judgment  to 
be  entered  hereon. 

The  correct  measure  of  damages  seems  to  be  the  depreciation 
in  the  value  of  the  annual  use  of  the  plaintiffs'  premises  that 
has  been  caused  by  the  acts  of  the  defendants.  It  is  undis- 
puted that  the  plaintiffs'  premises  have  a  fair  rental  value  of 
$1,000  per  annum  freed  from  the  flood  conditions  caused  by  the 
defendants'  negligent  acts;  that  in  its  condition,  as  flooded  by 
the  defendants,  such  rental  value  is  the  sum  of  $450. 

While  it  is  true  that  plaintiffs'  lands  have  been  annually 
flooded  for  more  than  six  years  prior  to  1906,  the  time  of  the 
commencement  of  this  action,  the  damages  have  been  of  a  more 
permanent  character  since  1902;  the  depreciated  rental  value, 
however,  being  $550  for  the  past  ten  years. 

The  plaintiffs  are  entitled  to  recover  such  depreciated  rental 
value  for  six  years  prior  to  the  commencement  of  this  action, 
and  for  the  four  years  of  the  pendency  of  the  same,  a  period  of 
ten  years,  viz.,  the  sum  of  $5,500.  The  acts  causing  this 
damage  were  not  the  joint  acts  of  all  the  defendants.  The  two 
defendants,  the  Pennsylvania  Railroad  Company  and  the  New 
York,  Chicago  and  St.  Louis  Railroad  Company,  jointly  com- 
mitted the  acts  relative  to  the  obstructions  in  the  Buffalo  river 
by  filling  in  the  openings  in  the  approaches  to  their  joint  bridge, 
and  also  the  acts  relative  to  the  filling  in  of  the  openings  through 
their  joint  embankment  across  the  Howard  creek  watercourse. 
The  acts  of  the  remaining  defendants  in  placing  obstructions  in 
the  Buffalo  river  and  across  the  Howard  creek  watercourse 
were  all  committed  at  different  times  and  places,  and  were 
the  separate  acts  of  each  defendant;  each  of  such  defendants 
thus  becomes  solely  liable  for  the  damages  it  separately  has 
occasioned.  To  fix  and  ascertain  the  exact  amount  of  damage 
for  which  ea^h  defendant  is  Hable  may  be  an  impossibihiy ;  but 
no  more  impossible  than  to  exactly  determine  the  total  dam- 
ages inflicted  by  all  the  defendants.  In  view  of  the  character 
of  the  obstructions,  the  acts  of  the  defendants,  the  relation 
existing  between  these  acts  and  the  damages  occasioned,  the 
plaintiffs  are  entitled  to  recover  from  the  defendants  the 
following  simis: 
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The  City  of  Buffalo,  the  sum  of  $600;  the  Lake  Shore  and 
Michigan  Southern  Eailway  Company,  the  simi  of  $1,000;  the 
Pennaylvania  Eaih*oad  Company  and  the  New  York,  Chicago 
and  St.  Louis  Raihx)ad  Company,  jointly,  the  sum  of  $700; 
the  Buffalo  Creek  Bailroad  Company,  the  sum  of  $500;  the 
Delaware,  Lackawanna  and  Western  Railroad  Company,  the 
sum  of  $1,700;  the  Erie  Railroad  Company,  the  sum  of  $300; 
the  Buffalo,  Rochester  and  Pittsburg  Railroad  Company,  the 
sum  of  $300,  and  the  South  Buffalo  Railway  Company,  the 
sum  of  $400. 

Judgment  is  accordingly  ordered,  with  costs  against  all  the 
defendants.  This  being  a  difficult  and  extraordinary  case,  an 
extra  allowance  of  five  per  cent  is  awarded  the  plaintiffs. 

Eruse,  J.  (dissenting): 

The  judgment  awarded  requires  the  city  of  Buffalo  and  cer- 
tain of  the  defendant  railroad  companies  to  imdo  certain  things 
which,  as  is  claimed,  turn  out  of  their  natural  course  the  flood 
waters  of  Buffalo  river  and  Cazenovia  creek,  and  obstruct  the 
waters  of  Howard  creek,  casting  the  waters  upon  the  plaintiffs' 
premises,  known  as  the  Howard  farm,  situate  in  the  south- 
western part  of  the  city,  about  a  mile  from  Buffalo  river  and  a 
half  mile  from  Lake  Erie.  Howard  creek  (so  called)  nms  west- 
erly across  the  premises  towards  the  lake.  The  judgment  also 
awards  damages  so  done  in  the  past. 

1.  I  think  the  injunctive  relief  awarded  the  plaintiffs  against 
the  city  is  unwarranted  in  law  and  impracticable,  and  even  if 
carried  out  strictly,  will  not  prevent  the  flood  waters  from 
reaching  the  plaintiffs'  land.  The  judgment  requires  the  city 
to  restore  the  so-called  flood  channel  of  Buffalo  river  across 
Abbott  road,  for  a  distance  of  about  a  mile,  to  the  same  condi- 
tion as  before  the  street  was  paved  in  1892.  That  means,  as  I 
understand  it,  that  the  pavement  must  be  taken  up,  the  Lacka- 
wanna viaduct  removed  or  rebuilt  and  the  old  plankroad 
grade,  with  ditches  on  either  side  of  the  roadway  and  connecting 
sluices  underneath,  restored. 

If  that  is  done  the  water  will  overflow  elsewhere,  for  the 
natural  channel  of  the  river  has  always  been  too  small  to  hold 
the  water  in  flood  times,  and  however  serviceable  the  ditches 
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may  have  been  in  the  past,  I  am  satisfied  that  they  would  not 
now  hold  the  flood  waters;  and  the  sluices  under  the  roadway 
would  f acihtate  the  flow  of  water,  which  is  now  obstructed  by 
a  soUd  embankment.  Besides,  the  plankroad  grade  in  some 
places  was  even  lower  than  the  present  grade  at  the  lowest 
point,  and  if  the  grade  is  to  be  raised  to  the  highest  point  of 
the  old  plankroad  grade  and  as  high  as  the  banks  down  stream 
below  Abbott  road,  the  overflow  will  be  increased  at  points 
farther  upstream. 

That  the  water  will  overflow  in  flood  times  and  reach  the 
plaintiffs'  land,  although  a  mile  away  from  Buffalo  river,  seems 
reasonably  certain.  The  natural  slope  is  from  the  river  and 
creek  towards  the  plaintiffs'  land,  the  fall  being  about  one  foot 
in  one  thousand,  and  even  with  the  grade  as  it  is  now,  the 
Cazenovia  creek  has  overflowed  just  above  its  junction  with 
the  river  and  the  water  nm  along  and  to  the  south  of  Abbott 
road.  Moreover,  the  railroad  ditches  below  Abbott  road,  which 
connect  the  plaintiffs'  land  with  the  river,  are  so  much  lower 
than  the  grade  of  Abbott  road  that  the  flood  waters,  it  would 
seem,  would  reach  their  land  by  that  means  before  they  over- 
flowed the  Abbott  road  g^ade,  if  the  ditches  are  kept  open,  as 
the  plaintiffs  insist  they  should  be. 

But  above  and  beyond  these  considerations,  I  think  the  city 
had  the  right  to  grade  and  improve  the  street.  It  certainly 
could  not  be  expected  that  a  pavement  would  be  laid  upon  this 
irregular  and  uneven  plankroad  grade,  with  ditches  on  the  side 
and  underneath.  And  unless  it  was  negligent,  the  city  is  not 
liable  for  the  consequences  resulting  therefrom. 

Not  only  did  the  city  have  direct  legislative  authority  for 
doing  what  it  did,  but  the  Legislature  has  from  time  to  time 
made  provision  for  abating  the  floods  (Laws  of  1891,  chap.  105, 
§  405,  as  amd.  by  Laws  of  1900,  chap.  571,  §  1);  and  finally 
declared  the  condition  a  nuisance  and  made  it  mandatory  upon 
the  city  to  abate  the  flood  conditions  (Laws  of  1906,  chap.  527). 
The  city  has  adopted  a  plan  for  enlarging  the  channel  of  the 
river,  has  spent  hundreds  of  thousands  of  dollars  in  that  work 
and  is  now  actively  engaged  in  carrying  forward  the  work; 
and  it  is  reasonably  certain  that  within  two  years*  time,  per- 
haps less,  the  work  will  have  so  far  progressed  as  to  entirely 
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prevent  the  overflow  of  the  flood  waters  to  a  point  up  the  river 
beyond  Abbott  road. 

I  think  the  city  should  not  now  be  hampered  with  this 
injunction.  It  is  true  that  the  injunctive  rehef  is  suspended 
for  a  reasonable  time,  to  carry  out  that  plan,  but  Buffalo  river 
ia  a  navigable  waterway,  is  so  recognized  by  both  the  State  and 
the  nation,  and  just  what  changes  may  be  made  in  improving 
the  river  cannot  now  be  foreseen.  As  the  situation  now  is, 
with  the  work  in  progress,  the  most  the  plaintiffs  can  require,  as 
it  seems  to  me,  is  that  the  work  shall  be  prosecuted  with  reason- 
able diligence.  If  the  plaintiffs  have  no  remedy  under  that 
act,  I  think  they  have  no  remedy  at  all.  The  Legislature  has 
provided  for  abating  the  floods,  and  the  plan  adopted  is  the 
only  effective  way  yet  devised. 

2.  What  has  been  said  regarding  the  liabiHty  of  the  city 
applies  largely  to  the  liability  of  the  railroad  companies.  They 
had  the  right  to  construct  their  railroads  over  the  river  and 
the  question  is  whether  they  are  at  fault  in  the  way  in  which 
they  built  the  approaches  and  bridged  the  river.  If  not,  ne 
Uability  exists  for  the  resulting  consequential  damages.  {Bel- 
linger V.  New  York  Central  Railroad,  23  N.  Y.  42;  Moyer  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.y  88  id.  351;  Gordcm  v.  E.  &  K, 
R.  R.  Co.y  195  id.  137.) 

In  bridging  the  river  the  railroad  companies  were  required 
to  use  reasonable  care  and  foresight  not  to  obstruct  the  chan- 
nel of  the  river  or  imnecessarily  interfere  with  the  flow  of  the 
waters  thereof.  Their  duty,  as  it  has  been  expressly  declared 
by  statute  since  1850,  is  to  restore  the  stream  or  watercourse 
which  the  railroad  intersects  or  touches  to  its  former  state  or 
to  such  a  state  as  not  to  have  unnecessarily  impaired  its  use- 
fulness. (Laws  of  1850,  chap.  140,  §  28,  subd.  5,  as  amd.  by 
Laws  of  1880,  chap.  133,  and  Laws  of  1887,  chap.  724;  Rail- 
road Law  [Gen.  Laws,  chap.  39;  Laws  of  1890,  chap.  565],  §  11; 
now  embodied  in  Railroad  Law.  [Consol.  Laws,  chap.  49;  Laws 
of  1910,  chap.  481],  §  21.) 

It  is  contended  by  the  plaintiffs  that  the  channel  ainder  the 
bridges  has  been  obstructed  and  its  carrying  capacity  lessened, 
while  the  railroad  defendants  contend  that  although  piers  and 
abutments  were  built  to  support  the  bridges,  as  was  necessary. 
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the  flow  of  the  water  operating  under  natural  laws  immedi- 
ately re-established  what  is  known  as  the  regimen  of  the  stream, 
increasing  by  erosion  the  channel  so  that  the  cross-sectional 
area  is  the  same  as  before  and  as  large  as  immediately  above 
and  below  the  bridges;  that  in  fact  the  channel  has  been  deep- 
ened under  every  bridge.  However  that  may  be,  the  judg- 
ment requires  not  only  the  enlargement  of  the  openings  under 
the  several  bridges,  but  as  well  the  removal  of  the  embank- 
ments and  approaches  to  their  several  bridges  and  making 
openings  in  the  embankments  suflScient  to  permit  the  flow  of  a 
certain  volume  of  waters  under  certain  conditions  specified. 

Whatever  else  may  be  said  of  the  injunctive  reUef,  I  think, 
to  remove  and  open  up  the  solid  embankments  and  approaches 
to  the  bridges  is  unwarranted  and  woulli  be  ineffective  to  keep 
the  waters  from  the  plaintiffs'  land,  and  for  reasons  which 
have  already  been  stated,  relating  to  the  injunctive  reUef 
awarded  against  the  city.  The  waters  would  be  blocked  by 
the  improvements  below  and  be  cast  upon  or  over  the  lands 
which  are  lower.  Even  if  every  building  and  improvement 
on  either  side  of  the  river  were  removed,  as  far  up  the  river  as 
above  the  Abbott  road,  so  as  to  make  a  flood  channel  from  500 
to  1,500  feet  wide,  as  described  in  the  decision,  the  flood  waters 
would  still  find  their  way  to  the  plaintiffs'  lowlands,  as  has  been 
pointed  out. 

If  there  is  any  liability  here  at  all,  it  rests  upon  the  doctrine 
that  one  may  not  so  use  his  own  as  to  encroach  upon  the  legal 
rights  of  others.  The  apphcation  of  that  principle  must  be 
determined  largely  by  the  rules  of  public  policy — what  would 
best  conserve  pubUc  interests  as  a  whole. 

A  distinction  has  been  made  between  surface  waters  and  the 
waters  of  a  natural  watercourse,  pointing  out  the  difference 
between  the  civil  law  and  the  common  law  in  that  regard 
{Barkley  v.  Wilcox,  86  N.  Y.  140);  although  it  has  been  said 
by  high  authority  that  both  rules  rest  upon  substantially  the 
same  principles.     {Boyd  v.  Conklin,  54  Mich.  583.) 

According  to  the  findings  this  stream  has  three  channels  or 
stages  of  importance,  as  it  is  said  —  low-water  channel,  bank- 
fuU  channel  and  flood  channel.  The  latter  is  stated  to  be  from 
500  to  1,500  feet  wide,  with  well-defined  banks.    While  it  may 
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be  true,  as  the  findings  indicate,  that  there  are  irregular  eleva- 
tions of  land  at  certain  points  along  the  course  of  the  stream, 
it  is  evident  that  they  are  not  so  connected  as  to  hold  the  flood 
waters  within  these  boimds.  Usually,  the  periodical  floods 
have  extended  in  a  soUd,  moving  mass,  far  beyond  this 
so-called  flood  channel. 

I  do  not  think  it  is  the  law  that  the  channel  of  a  stream 
comprehends  the  entire  area  covered  by  a  moving  mass  of  flood 
water,  within  which  the  flow  must  not  be  interfered  with  to  the 
detriment  of  the  lands  beyond  this  area.  If  so,  a  much  larger 
territory  than  the  flood  channel,  as  here  described  and  defined, 
must  be  withdrawn  from  use  and  permitted  to  lie  iu  a  state  of 
nature. 

Such  a  rule,  rigidly  applied,  would  prevent  the  upbuilding 
of  the  river  valleys  of  the  country,  in  many  of  which,  like  the 
Mississippi,  the  flood  waters  have  moved  along  the  course  of 
the  river  in  a  solid  mass,  many  miles  in  width;  and  to  a  large 
extent  would  have  prevented  the  upbuilding  of  South  Buffalo 
along  the  river  and  creek.  Many  streets  besides  Abbott  road 
would  be  affected,  which  are  now  built  up  with  residences, 
manufacturing  plants  and  other  improvements.  Both  sides  of 
the  river,  from  the  lake  to  above  Abbott  road,  have  been  largely 
built  up  and  the  banks  of  the  river  dyked  and  raised,  all  of  which 
must  be  torn  down  and  removed,  if  this  so-called  flood  channel 
must  be  cleared  and  reduced  to  its  foiiner  natural  state.  That, 
as  it  seems  to  me,  is  the  logical  effect  of  the  decision. 

I  do  not  say  that  flood  waters  moving  and  connected  with 
the  main  current  of  the  stream  may  not,  under  certain  condi- 
tions and  within  certain  limitations,  be  regarded  as  waters 
of  the  stream  and  the  rules  of  watercourses  applied  thereto, 
although  outside  the  ordinary  channel  of  the  stream;  nor  that 
the  owners  of  lands  in  making  improvements  along  this  stream 
may  not  have  encroached  upon  the  legal  rights  of  others.  But 
the  question  now  imder  consideration  is  whether,  in  view  of 
the  statute  authorizing  the  railroad  defendants  to  construct 
their  railroads,  and  bridge  the  stream,  they  have  been  at  fault 
in  the  way  that  has  been  done,  to  the  detriment  of  the  plain- 
tiflb,  and  if  so,  to  what  legal  redress  the  plaintiffs  are  entitled. 

I  think  the  plaintiffs  are  not  entitled  to  the  money  judgment 
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which  has  been  awarded  to  them,  for  reasons  which  I  will  state 
later;  nor  to  the  injunction,  the  logical  effect  of  which  has 
been  pointed  out  and  which,  if  carried  out,  would  cast  the 
waters  upon  the  lands  of  others,  who  are  not  now  parties  to 
this  action,  and  would  not,  as  I  think,  reUeve  the  plaintiffs 
premises  from  the  overflow. 

3.  Aj3  regards  Howard  creek:  I  have  no  doubt  that  originally 
there  was  a  Uving  stream,  having  its  source  in  springs  about 
a  mile  or  more  from  the  lake,  flowing  in  a  westerly  direction 
over  the  plaintiffs'  premises,  the  waters  eventually  finding 
their  way  into  the  lake.  But  there  is  not  much  left  of  its 
characteristics  as  a  stream.  The  depression  remains  as  far  as 
the  railroad  embankments,  but  beyond  there  is  little  if  any 
indication  of  a  watercouse,  and  the  waters,  before  reaching  the 
plaintiffs'  premises,  have  been  largely  intercepted  and  drained 
into  city  sewers,  except  when  there  is^n  overflow  in  flood  times. 
The  only  useful  purpose  which  the  channel  would  now  serve 
is  that  of  drainage,  and  I  do  not  see  how  that  would  be  effec- 
tive, except  for  the  railroad  ditches.  Even  before  the  embank- 
ments were  built,  whatever  waters  of  Howard  creek  found 
their  way  from  the  lowlands  and  swamps  to  a  point  west  of  the 
present  railroads,  were  intercepted  by  the  Tifft  farm  ditches, 
which  connected  with  the  Buffalo  river. 

But  beyond  that,  I  think  that  when  the  plaintiff's  prede- 
cessors in  title  conveyed  the  strips  of  land  to  the  various  rail- 
roads for  railroad  purposes,  it  was  contemplated  that  the  waters 
of  Howard  creek  should  be  intercepted  and  drained  into  the 
river  by  ditches  to  be  constructed  by  the  railroad  companies, 
and  that  the  channel  across  the  rights  of  way  might  be  closed. 
The  embankments  have  benefited  rather  than  harmed  the  plain- 
tiffs' premises,  for  they  have  kept  off  the  lake  waters  which 
swept  through  the  open  culverts  from  the  lake  and  periodically 
submerged  the  plaintiffs'  land,  with  the  other  lowlands  in  this 
vicinity.  I  think  the  ditches  were  intended  to  take  care  of 
the  waters  of  the  creek  with  that  of  the  other  drainage. 

While  the  plaintiffs  are  entitled  to  redress  for  the  failure 
upon  the  part  of  any  of  the  railroad  defendants  to  fulfill  their 
obligations  respecting  the  ditches,  so  far  as  they  serve  any 
useful  purpose  in  connection  with  the  lands  now  owned  by  the 
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plaintiffs,  I  think  they  are  not  entitled  to  a  mandatory  injunc- 
tion requiring  the  railroad  companies  to  open  the  Howard 
creek  channel  mider  the  embankments. 

4.  As  regards  the  damages :  The  damages  awarded  cover  the 
six  years  before  the  commencement  of  the  action  and  the  four 
years  thereafter,  up  to  the  time  of  the  trial,  allowed  at  the  rate 
of  $550  a  year,  amounting  to  $5,500.  They  were  apportioned 
against  the  several  defendants  according  to  the  damage  done 
by  each,  as  it  is  claimed,  awarding  $600  against  the  city  and 
amounts  ranging  from  $300  to  $1,700  against  eight  of  the 
defendant  railroad  companies,  besides  a  proportionate  amount 
of  the  costs  against  each  of  the  defendants  so  held  Uable,  the 
trial  court  holding  that  the  defendants  were  not  jointly  liable, 
but  each  liable  only  for  the  damages  done  by  it,  following  the 
rule  of  the  O^Donnell  case  {O^Donnell  v.  City  of  Syracusey  184 
N.  Y.  1). 

The  damages  awarded  seem  to  be  the  loss  in  rental  value  of 
the  land  overflowed  from  the  flood  waters,  which  according  to 
the  testimony  of  one  of  the  witnesses  is  a  depreciation  annu- 
ally of  from  $500  to  $600.  But  the  evidence  seems  to  indicate 
that  if  there  was  any  liability  at  all,  the  acts  of  others  than 
those  who  are  made  parties  to  this  action  caused  in  part  or  con- 
tributed to  the  conditions  for  which  the  plaintiffs  seek  to 
recover  damages.  If  so,  it  was  improper  to  charge  all  the 
damages  against  these  defendants;  and  even  if  they  were 
liable,  it  would  not  justify  making  an  arbitrary  division  of  the 
damages  among  several  defendants  merely  because  they  were 
incapable  of  separation  and  the  proportions  of  liability  could 
not  be  established,  as  was  held  in  the  O'Donnell  Case  {supra)^ 
and  besides,  the  drainage  ditches  on  plaintiffs'  land  have  not 
had  the  same  care  and  attention  since  the  death  of  the  former 
owner  as  before. 

I  think  the  evidence  fails  to  sustain  the  award  of  damages, 
either  in  gross  against  all  the  defendants  or  the  amount 
apportioned  against  each  of  them. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 
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In  the  Matter  of  the  Estate  of  George  Heldmann,  Deceased. 

Franciska    Hourt,    as    Administratrix,    etc.,    of    George 

Heldmann,    Deceased,  Appellant;    Appolonla.    Weigart, 

Eespondent. 

Fourth  Department,  May  8,  1912. 

Decedent's  estate  —  decree  of  Surrogate's  Court  determining  the  owner- 
ship of  fund  —  appeal  by  administratrix. 

A  creditor  appointed  administratrix  of  an  intestate  is  not  a  **  party 
aggrieved  "  by  a  decree  of  the  Surrogate's  Court  directing  the  residue  of 
the  estate  to  be  paid  to  the  next  of  kin  instead  of  to  an  illegitimate  son 
of  the  intestate  who  claimed  the  whole  residue  by  virtue  of  an  alleged 
gift  and,  hence,  cannot  appeal  from  said  decree. 

Nor  has  such  administratrix  a  right  of  appeal  on  the  theory  that  she  is 
trustee  for  the  son  under  the  alleged  gift,  for,  even  if  the  gift  were  estab- 
lished, the  trustee  would  have  no  direct,  personal  interest  in  the  disiKH 
sition  of  the  fund,  that  being  a  matter  of  concern  to  the  cestui  que  trust 
only. 

In  any  event  the  administratrix  cannot  appeal  from  said  decree  in  a 
representative  capacity  only. 

Appeal  by  Franciska  Hourt,  as  administratrix,  etc.,  from 
an  amended  decree  of  the  Surrogate's  Court  of  the  coimty  of 
Erie,  entered  in  said  Surrogate's  Court  on  the  1st  day  of 
August,  1910,  and  from  an  amended  decree  entered  in  said 
court  on  the  10th  day  of  August,  1910,  judicially  settling  her 
accounts  as  administratrix  and  directing  distribution  and  pay- 
ment by  her  of  the  f imds  of  said  estate  remaining  in  her 
hands  as  such  administratrix. 

The  various  proceedings  by  which  all  parties  having  an 
apparent  interest  in  the  estate  of  the  deceased  were  brought 
into  court  as  parties  to  the  proceedings,  which  resulted  in 
the  amended  decree  from  which  this  appeal  is  taken,  finally 
developed  by  consent  of  all  the  parties  into  the  usual  proceed- 
ing for  the  final  judicial  settlement  of  an  administrator's 
account,  in  which  certain  issues  of  fact  were  presented  to  the 
court  for  determination,  which  were,  by  consent,  duly  referred 
to  a  referee,  ^^  to  inquire  into  and  examine  said  account  and 
answer  thereto,  to  hear  and  determine  all  questions  arising 
upon  the  settlement  of  said  account  and  answer  thereto  which 
the  Surrogate  has  power  to  determine,  and  to  make  report 
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thereon,  subject,  however,  to  confirmatioii  and  modification  by 
the  Surrogate."  All  parties  interested  in  the  estate  of  the 
decedent  appeared  and  were  represented  by  their  several  attor- 
neys, both  on  the  hearings  before  the  referee  and  on  the  appli- 
cation to  the  Surrogate's  Court  for  confirmation  of  the  referee's 
report.  The  report  was  confirmed  and  distribution  of  the  estate 
directed  by  the  amended  decree  made  thei^eon.  All  of  the  par- 
ties are  of  full  age.  The  administratrix  alone  filed  exceptions 
to  the  referee's  report,  and  is  the  only  party  who  has  appealed 
from  the  decree. 

John  F.  Mueller,  for  the  appellant. 

Oeorge  H.  Wade  [Harry  Forrester  with  him  on  the  brief], 
for  the  respondent. 

ROBSON,  J. : 

Decedent's  only  property  was  a  deposit  to  his  credit  in  the 
Buffalo  Savings  Bank.  The  principal  issue  litigated  in  the 
proceedings  was  whether  he  had  made  a  valid  gift,  either  causa 
mortis  or  inter  vivos,  of  this  deposit  for  the  benefit  of  one 
George  Trcppman,  an  illegitimate  son  of  decedent,  after  the 
payment  therefrom  of  "all  expenses."  This  issue  was  fomid 
adversely  to  the  claim  that  there  was  any  such  gift. 

The  appellant,  Franciska  Hourt,  on  her  petition  as  a  creditor 
of  the  decedent,  had  been  appointed  the  administratrix  of  his 
estate,  and  her  accomiting  shows  that  all  debts  and  expenses 
have  been  paid  by  her,  and  she  has  received  credit  therefor.    If 
there  had  been  a  valid  gift  as  claimed,  then  George  Troppman 
would  have  been  entitled  to  the  residue  of  the  f  mid,  and  pay- 
ment thereof  to  him  would  necessarily  have  been  directed  by 
the  decree.     It  having  been  found  that  there  was  no  valid  gift, 
the  decree  properly  directed  payment  of  the  residue  of  the  estate 
to  the  party  to  the  proceedings  who  was  shown  to  be  the  sole 
next  of  kin  of  the  decedent.     Which  one  of  these  two  parties 
was  entitled  to  this  fund  was  the  litigated  question  determined 
by  the  decree,  and  the  rights  of  no  other  party  were  concerned 
in  or  affected  by  its  determination.     Neither  of  these  parties 
has  appealed  from  the  decree.     By  section  2568  of  the  Code  of 
Civil  Procedure  the  right  to  a,ppeal  from  a  decree  of  the  Surro- 
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gate's  Court  is  given  only  to  a  ^^  party  aggrieved  "  thereby.  As 
administratrix  appellant  was  in  no  way  injured,  or  her  rights 
jeopardized,  by  the  direction  of  the  decree  to  pay  the  residue  of 
the  estate  to  the  next  of  kin  instead  of  the  person  claiming  as 
the  donee  of  the  gift.  She  was,  therefore,  not  a  party 
^^  aggrieved."  {Matter  of  Hodgman^  140  N.  Y.  421;  Matter  of 
Richmond,  63  App.  Div.  488;  Isham  v.  New  York  Assn.  for 
Poor,  177  N.  T.  218;  Matter  of  Coe,  55  App.  Div.  270.) 

Counsel  for  appellant  claims,  however,  that  the  appellant's 
interests  as  trustee  for  the  ultimate  beneficiary  under  the  alleged 
gift  are  affected  by  the  decree;  and  that,  therefore,  she  is,  as 
trustee,  a  person  aggrieved  by  the  decree.  But,  even  if  the 
gift  had  been  established  as  claimed,  api)ellant  as  trustee  would 
have  had  no  direct  personal  interest  in  the  ultimate  disposition 
of  the  residue  of  the  f  imd.  That  was  a  matter  of  personal  con- 
cern only  to  the  illegitimate  son,  the  cestui  que  trust.  As  has 
already  been  pointed  out,  had  a  valid  gift  been  established  the 
decree  would  proi)erly  have  directed  payment  to  the  ultimate 
beneficiary  of  the  gift  of  the  balance  of  the  fund  then  remain- 
ing, it  appearing  that  the  purpose  of  the  trust  had  been  accom- 
plished. The  real  beneficiary  does  not  complain  of  the  disposi- 
tion of  the  fund  directed  by  the  decree.  Under  these  circum- 
stances appellant  as  a  trustee  is  not  a  party  aggrieved  by  the 
decree.  {Bryant  v.  Thompson,  128  N.  Y.  426;  Isham  v.  New 
York  Assn.  for  Poor,  supra, )  Another  sufl&cient  answer  to  this 
suggestion  of  appellant  is  that  she  appeals  in  no  other  capacity 
than  as  administratrix.  Such  an  appeal  would  not  properly 
bring  up  for  review  even  a  question  involving  the  determina- 
tion of  a  right  in  the  estate  personal  to  her  which  was  not 
dependent  upon  her  relation  to  the  estate  as  administratrix. 
{Matter  of  Mayer,  84  Hun,  539.) 

The  appeal  should  be  dismissed. 

All  concurred. 

Appeal  dismissed,  without  costs  to  either  party. 
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Buffalo  Electro-Plating  Company,  Appellant,  v.  Alvin  W. 
Day,  Eespondent. 

Fourth  Department,  May  1, 1012. 

Corporation — directors  —  ownership  of  stock  not  essential  —  presump- 
tion —  resolution  not  making  manager  sole  owner  of  corporation  — 
process  —  motion  to  set  aside  service  of  summons. 

As  by  virtue  of  section  25  of  the  Stock  Corporation  Law  a  person  not  a 
stockholder  may  be  a  director  if  a  provision  to  that  effect  is  made  by  the 
corporation  charter  or  by-laws,  it  will  be  presumed  that  a  person  elected 
director  and  president  continues  to  hold  office  in  the  absence  of  proof 
that  he  has  resigned  or  that  his  successor  has  been  elected,  even  though 
he  has  parted  with  all  his  stock.  Hence,  in  the  absence  of  proof  to  the 
contrary,  he  has  prima  facie  authority  to  institute  an  action  on  behalf 
of  the  corporation  pursuant  to  a  resolution  authorizing  him  to  do  so. 

A  resolution  appointing  a  person  manager  of  the  business  of  a  corpora- 
tion with  full  power  and  control  to  collect  assets,  incur  indebtedness  and 
pay  the  same,  and  to  sell  the  property  of  the  corporation  if  he  deem  it 
advisable,  under  the  condition  that  he  make  monthly  reports  of  all  his 
proceedings  and  as  often  as  required  by  the  board  of  directors,  does  not 
make  him  sole  owner  of  the  corporation  although  he  has  acquired  all 
the  corporate  stock  save  one  share  owned  by  a  director. 

Papers  on  a  motion  to  set  aside  service  of  a  summons  in  an  action  brought 
by  a  corporation  examined,  and  heldj  insufficient  to  justify  a  finding 
that  certificates  of  stock  indorsed  in  blank  by  a  durector  were  owned  by 
the  defendant. 

Appeal  by  the  plaintiff,  the  Buffalo  Electro-Plating  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  Erie 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Erie  on  the  22d  day  of  August,  1911,  vacating  and  setting 
aside  the  service  of  a  summons  in  the  action. 

The  motion  was  made  by  the  defendant  upon  the  ground 
that  the  plaintiff's  attorney  had  not  proper  authority  for 
bringing  the  action. 

John  L.  Ahem^  for  the  appellant. 

Oeorge  Clinton^  Jr.,  for  the  respondent. 

McLennan,  P.  J. : 

The  plaintiff  is  a  domestic  corporation,  having  its  principal 
office  and  place  of  business  in  the  dty  of  Buffalo.    It  corn- 
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menced  this  action  on  the  21st  day  of  July,  1911,  to  compel  the 
defendant  to  account  for  his  receipts  and  disbursements  as 
manager  for  the  plaintiff  since  August  5, 1904.  The  defendant 
did  not  answer  the  complaint  but  moved  to  set  aside  the  service 
of  the  summons. 

The  plaintiff  was  incorporated  January  15,  1903,  and  in  its 
certificate  of  incorporation  John  H.  Stackhouse,  W.  H.  Wid- 
ner  and  J.  M.  Shevlin  were  named  as  directors.  They  owned 
all  its  capital  stock.  No  other  directors,  so  far  as  appears,  have 
since  been  elected.  On  August  5,  1904,  the  board  of  directors 
met  and  passed  a  resolution  as  follows: 

^'  Upon  motion  of  Mr.  W.  H.  Widner,  seconded  by  John  M. 
Shevlin,  it  was 

"  Resolved y  that  Mr.  Alvin  W.  Day  be  appointed  manager 
of  the  business  of  this  company  with  full  power  and  control 
over  its  affairs  to  carry  on  its  business,  collect  moneys  due  or 
to  become  due  to  it,  incur  such  indebtedness  as  may  be  neces- 
sary for  the  canying  on  of  the  business,  to  pay  the  debts  of  the 
company  and,  if  in  his  judgment  it  shall  be  advisable,  to  sell 
all  the  property  and  assets  of  the  corporation  or  so  much  thereof 
as  he  may  deem  necessary.     And  it  is  further 

*'  Resolved y  that  the  treasiu^r  of  the  Company  shall  pay  out 
moneys  of  the  corporation  upon  the  order  of  the  said  Alvin  W. 
Day.    And  it  is  further 

^*  Resolved,  that  the  said  Manager  shall  make-reports  of  his 
proce^ings  and  of  all  moneys  coming  into  his  hands,  monthly, 
and  as  often  as  may  be  required  by  the  Board  of  Directors." 

Defendant  thereupon  became  manager  of  the  corporation.  It 
is  alleged  that  he  has  never  rendered  any  report  or  account  as 
such  manager,  which  he  does  not  deny. 

John  H.  Stackhouse,  who  was  elected  president  by  the  board 
of  directors  shortly  after  its  mcorporation,  before  the  com- 
mencement of  this  action  called  a  meeting  of  the  board  of 
directors  by  regular  written  notice.  He  and  Shevlin  attended 
the  meeting  and  adopted  a  resolution  authorizing  the  bringmg 
of  this  action.  Widner  sent  a  note  to  the  effect  that  he  had 
resigned  at  the  last  board  m^eeting,  seven  years  previous,  and 
had  since  disposed  of  all  his  stock  to  the  defendant. 

Defendant  bases  his  contention  largely  upon  the  fact  that  he 
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has  in  his  possession  all  the  stock  which  Stackhouse  ever  owned, 
265  shares,  which  appear  to  be  indorsed  in  blank  by  Stack- 
house,  and  has  purchased  all  Widner's  stock,  and  claims  that 
he  is  entitled  to  the  remaining  single  share  of  stock  held  by 
Shevlin,  and  that  that  constitutes  the  entire  capital  stock  of 
the  plaintiff. 

The  particular  ground  upon  which  the  court  at  Special  Term 
based  its  conclusion  that  the  plaintiff's  attorney  is  not  author- 
ized to  bring  this  action  is  not  stated  in  the  order  appealed 
from.  It  would  seem,  however,  that  the  court  must  have 
arrived  at  the  conclusion  that  Stackhouse  had  at  some  time 
previous  transferred  all  his  stock  to  the  defendant,  and  that 
such  transfer  forfeited  his  office  as  director  and  president  of 
the  plaintiff,  leaving  only  one  director,  who  could  not  alone 
assume  to  act  as  the  board  of  directors. 

Since  the  amendment  in  1901  of  section  20  of  the  Stock  Cor- 
poration Law  (Gen.  Laws,  chap.  36  [Laws  of  1892,  chap.  688], 
as  amd.  by  Laws  of  1901,  chap.  354),  which  was  re-enacted  by 
the  amendment  of  1906  (Laws  of  1906,  chap.  238),  and  is  now 
contained  in  section  25  of  the  Stock  Corporation  Law  (Consol. 
Laws,  chap.  59;  Laws  of  1909,  chap.  61),  a  corporation  may 
have  as  its  directors  persons  who  are  not  stockholders,  if  pro- 
vision to  that  effect  be  made  by  its  charter  or  by-laws. 
Whether  such  is  the  fact  as  to  the  plaintiff  is  not  attempted 
to  be  shown  in  the  record.  Unless  Stackhouse  has  resigned  or 
his  successor  has  been  elected  it  seems  to  me  that  he  must  be 
presumed  to  be  acting  as  president  and  director,  even  though 
it  be  assumed  that  he  has  parted  with  all  his  stock,  for  it 
cannot  be  presimied,  as  a  matter  of  law,  that  the  sale  of  his 
stock  forfeited  his  office  as  director,  when  nothing  further  is 
shown. 

An  examination  of  the  resolution  under  which  defendant 
was  chosen  as  manager  does  not  show  that  the  defendant 
became  thereby  the  sole  owner  of  the  corporation,  nor  that  any 
such  thing  was  intended.  To  me  it  seems  to  indicate  the  con- 
trary. In  express  terms  it  requires  the  defendant  to  render  an 
account  monthly,  and  as  often  as  may  be  required  by  the  board 
of  directors. 

I  think  further  that  the  Special  Term  was  not  warranted  in 
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fmding,  as  it  apparently  did,  upon  the  affidavits  presented  and 
upon  the  examination  of  the  certificates  of  stock  produced, 
indorsed  in  blank  by  Stackhouse,  that  the  defendant  was  the 
owner  of  such  stock.  Stackhouse  denies  it,  and  gives  his 
explanation  as  to  how  they  came  to  be  in  defendant's  posses- 
sion. The  defendant  claims  he  obtained  them  at  about  the  time 
he  became  manager,  pursuant  to  the  resolution  then  adopted. 
As  above  stated,  I  think  the  resolution  warrants  an  inference 
to  the  contrary  of  defendant's  claim,  and  I  think,  in  view  of 
this  fact,  the  court  was  not  warranted  in  determining  upon  the 
other  facts  shown  that  defendant  was  the  owner  of  the  shares 
of  stock  issued  to  Stackhouse. 

I  think  the  Special  Term  should  have  denied  defendant's 
motion.  The  affidavits  presented  on  the  motion  do  not  estab- 
Ush  lack  of  authority  of  plaintiff's  attorney  for  bringing  this 
action. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied,  with  ten  dollars 
costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


John  M.  Provoost,  as  Ancillary  Administrator  with  the  Will 
Annexed  of  John  Ctjmberledge  Cautley,  Deceased,  Appel- 
lant, V.  International  Railway  Company  and  Crosstown 
Street  Railway  Company  of  Buffalo,  Respondents. 

Fourth  Department,  May  1,  1912. 

Bailroad  —  negligence  —  colliaion  with  passenger  attempting  to  pass 
behind  car  after  alighting  —  ordinance  forbidding  car  to  pass  stand- 
ing car  —  contributory  negligence. 

It  is  gross  negligence  for  a  street  surface  railroad  operating  in  a  city  to 
run  a  car  at  the  rate  of  thirty  miles  an  hour  without  sounding  any  signal 
past  another  car  which  is  standing  at  a  street  Intersection  for  the  pur- 
pose of  discharging  passengers.  Especially  is  this  so  where  an  ordi- 
nance of  the  city  forbids  one  car  to  pass  another  which  has  stopped  at 
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a  crossing  to  discharge  or  receive  passengers  until  the  latter  oar  has 
started  on  its  course  and  has  cleared  at  least  twenty  feet,  etc 
As  a  person  alighting  from  said  standing  car  may  he  presumed  to  have 
known  of  the  city  ordinance  and  had  a  right  to  helieve  that  the  railroad 
company  would  obey  it,  he  cannot  be  charged  with  contributory  negli- 
gence as  a  matter  of  law  where,  having  alighted  and  while  attempting 
to  pass  behind  the  car,  he  was  struck  and  killed  by  a  car  coming  in  the 
opposite  direction  and  driven  with  the  gross  negligence  aforesaid,  if  it 
appears  that  he  took  the  first  opportunity  to  ascertain  whether  another 
car  was  approaching,  but  was  unable  to  avoid  it  owing  to  its  excessive 
rate  of  speed,  etc. 

Appeal  by  the  plaintiflf,  John  M.  Provoost,  as  ancillaiy 
administrator,  etc.,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendants,  entered  in  the  office  of  the  clerk  of  the 
county  of  Erie  on  the  15th  day  of  April,  1910,  upon  the  dismis- 
sal of  the  complaint  by  direction  of  the  court  at  the  close  of 
plaintiflPs  case  on  a  trial  at  the  Erie  Trial  Term. 

The  action  was  commenced  on  the  7th  day  of  August,  1909, 
to  recover  damages  for  the  death  of  plaintiff's  intestate  which 
resulted,  as  alleged,  solely  because  of  defendants'  negligence. 

Vernon  ColCy  for  the  appellant. 

Dana  L.  Springy  for  the  respondents. 

McLennan,  P.  J. : 

Plaintiff's  intestate,  at  about  eleven  o'clock  on  the  morning 
of  January  5,  1908,  alighted  from  one  of  defendants'  Main 
street  cars,  north  bound,  at  the  crosswalk  on  the  north  side  of 
Bryant  street,  at  the  intersection  of  Bryant  street  and  Main 
street,  in  the  city  of  Buffalo.  The  defendants  at  this  point 
have  two  tracks.  The  north-bound  cars  run  upon  the  easterly 
track  while  the  westerly  track  is  used  for  the  south-bound  cars. 
The  space  between  the  inner  rails  at  this  point  was  4.4  feet. 
While  attempting  to  cross  defendants'  tracks,  using  the  cross- 
walk, a  few  feet  in  the  rear  of  the  car  from  which  he  had 
just  alighted,  the  intestate  was  struck  by  a  south-bound  car 
which  approached  from  the  north  at  a  rate  of  speed  of  about 
thirty  miles  an  hour,  without  ringing  the  bell  or  giving  any 
other  warning  and  without  slackening  its  speed,  and  this  not- 
withstanding the  north-bound  car  was  still  standing  at  the 
App.  Div.— Vol.  CLI.        16 
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comer  to  discharge  and  take  on  passengers.  The  deceased 
was  hit  and  thrown  to  the  pavement  in  front  of  the  south- 
bound car,  passed  under  its  fender  and  was  pushed  a  dis- 
tance of  about  170  feet  before  the  car  was  stopped.  He  was 
then  unconscious  and  was  removed  to  a  hospital,  where  he  died 
within  a  half  hour  without  regaining  consciousness.  The 
deceased  was  fifty-eight  years  of  age,  in  perfect  health  and 
possessed  of  all  his  faculties. 

No  witness  was  produced  who  saw  the  deceased  alight  from 
the  north-bound  car,  but  from  the  testimony  of  those  who 
were  with  him  earlier  in  the  day  and  knew  of  his  intention  to 
visit  members  of  his  family  who  lived  near  Bryant  street, 
the  inference  is  warranted  that  he  had  just  aUghted  from  the 
north-bound  car,  and  was  attempting  to  cross  the  street  upon 
the  crosswalk  in  tEe  rear  of  the  standing  car. 

We  have  no  difficulty  in  reaching  the  conclusion  upon  the 
facts  shown  that  the  defendants  were  guilty  of  gross  negli- 
gence in  running  one  of  their  cars  at  a  speed  approaching 
thirty  miles  an  hour  past  another  car  which  was  standing  at  a 
street  intersection  for  the  purpose  of  discharging  passengers. 
In  the  exercise  of  ordinary  care  the  defendants  should  have 
used  caution  in  so  passing.  In  addition  to  that  there  was  at 
this  time  in  force  in  the  city  of  Buffalo  an  ordinance  which 
provided: 

"  No  driver  or  other  person  having  the  charge  and  control 
of  any  street  railway  car  within  the  City  of  Buffalo  shall 
permit  or  allow  such  car  to  pass  any  other  car  at  any  crossing 
for  the  discharge  or  reception  of  passengers  imtil  such  stand- 
ing car  shall  have  started  on  its  coiu'se  and  cleared  at  least 
twenty  feet.  Nor  shall  any  driver  or  other  person  in  charge  of 
such  standing  car  put  the  same  in  motion  while  a  car  on  the 
parallel  track  is  approaching  within  fifty  teet." 

The  point  to  which  defendants'  counsel  directs  most  of  his 
argument,  however,  is  that  of  contributory  negligence.  One 
witness  testifies  that  he  first  saw  the  deceased  at  about  the 
center  of  the  north-boimd  tracks  proceeding  west;  that  while 
he  still  had  one  foot  on  the  north-bound  tracks  he  was  seen  to 
turn  his  head  to  the  right  and  almost  at  the  same  instant  to 
throw  up  his  hands  and  attempt  to  take  a  step  backward^  but 
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that  he  was  hit  by  the  approaching  car  before  he  had  retreated 
at  all.  This  testimony  is  corroborated  by  the  other  witnesses, 
some  of  whom  were  in  the  car  which  struck  the  deceased. 
From  this  it  would  seem  that  the  deceased  took  the  first 
opportunity  he  had  to  ascertain  whether  a  car  was  approaching 
from  the  norths  but  that  owing  to  the  excessive  rate  of  speed 
at  which  the  car  was  running  he  did  not  have  time  to  avoid  it. 

The  trial  court  held  that  under  these  circumstances  the 
deceased  was  guilty  of  contributory  negligence.  We  think, 
however,  that  it  cannot  be  so  held  as  a  matter  of  law,  but  that 
it  is  for  the  jury  to  say  whether  under  all  the  circumstances 
the  deceased  exercised  the  care  which  he  should.  He  had  the 
right  to  expect  that  the  defendants  would  operate  their  car 
under  such  a  situation  as  this  in  a  reasonably  careful  manner^ 
even  if  it  were  not  brought  to  a  full  stop  as  required  by  the 
ordinance.  Had  defendants'  car  been  proceeding  at  a  moderate 
rate  of  speed  under  such  circumstances  the  deceased  might 
have  had  ample  opportimity  to  protect  himself.  We  think 
that  while  the  deceased  was  called  upon  to  exercise  due  care  to 
discover  whether  a  car  was  approaching  from  the  north,  yet  he 
was  not  called  upon  to  exercise  the  extraordinary  degree  of 
care  which  would  be  necessary  in  such  a  situation  to  avoid  a 
street  car  traveling  at  a  speed  so  excessive  under  the  circum- 
stances here  shown. 

Further,  it  cannot  be  assmned  that  the  deceased  was  igno- 
rant of  the  oijdinance  referred  to.  He  had  the  right  to  believe 
that  the  defendants  would  not  violate  such  ordinance.  That, 
of  course,  would  not  authorize  him  to  proceed  blindly,  without 
the  exercise  of  any  care  at  all,  but  in  view  of  the  ordinance 
and  of  the  fact  that  he  did  look  at  his  very  first  opportunity, 
we  think  it  cannot  be  said  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negUgence.  The  jury  should  be  allowed 
to  pass  upon  that  question  as  well  as  that  of  the  defendants' 
negligence. 

It  is  urged,  however,  that  the  case  of  Beed  v.  Metropolitan 
St.  R.  Co.  (180  N.  Y.  315)  is  decisive  of  this  appeal.  The 
case  of  Maynard  v.  Rochester  Railway  Co,  (136  App.  Div. 
212)  is  also  claimed  to  be  controlling  here.  The  facts  in  Reed 
V.  Metropolitan  St.  R.  Co.  were  somewhat  similar  to  those 
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in  this  case,  and  some  statements  in  the  opinion  seem  to  give 
force  to  respondents'  contention.  An  examination  of  the 
record  in  that  case,  however,  shows  that  the  car  which  struck 
the  plaintiff  there  was  proceeding  at  not  to  exceed  two  miles 
an  horn*,  and  that  the  motorman  rang  the  gong  continuously 
in  approaching  and  passing  the  standing  car.  It  is,  therefore, 
apparent  that  the  exercise  of  the  slightest  degree  of  care  by 
the  plaintiff  in  that  case  would  have  enabled  him  to  avoid 
injury.  The  case  of  Maynard  v.  Rochester  Railway  Co.  was 
reversed  upon  the  facts  as  well  as  upon  the  law.  This  appears 
clearly  in  the  opinion,  and  is  also  shown  by  the  further  fact 
that  a  motion  was  subsequently  made  in  this  court  by  the 
plaintiff  in  that  case  to  amend  the  decision  so  as  to  show  that 
the  reversal  was  upon  questions  of  law  only.  This  motion  was 
denied.     (143  App.  Div.  957.) 

We  think  neither  of  those  cases  is  controlling  here.  The 
Court  of  Appeals  has  sustained  a  recovery  in  cases  where  the 
facts  were  similar  to  the  case  at  bar.  In  Pelletreau  v.  Metro- 
politan St.  R.  Co.  (74  App.  Div.  192;  affd.  without  opin- 
ion, 174  N.  Y.  503)  a  similar  state  of  facts  was  shown  and  a 
verdict  for  the  plaintiff  was  rendered.  It  there  appeared  that 
the  cars  were  propelled  by  cable  power,  and  the  maximum 
speed  obtainable  was  seven  miles  an  hour.  The  evidence  dis- 
closed, we  think,  no  greater  degree  of  care  on  the  part  of  the 
plaintiff  there  than  is  inferable  from  the  facts  in  this  case  as 
to  the  conduct  of  the  deceased.  The  recovery  was  sustained 
by  the  Court  of  Appeals. 

In  McOreevy  v.  Buffalo  Railway  Co.  (9  Misc.  Eep.  726; 
affd.  without  opinion,  145  N.  Y.  621)  a  quite  similar  state  of 
facts  was  presented.  The  evidence  as  to  the  degree  of  care 
exercised  by  the  plaintiff's  intestate  in  that  case  was  less  satis- 
factory than  in  the  case  at  bar,  and  the  evidence  as  to  the 
speed  of  the  approaching  car  was  somewhat  in  conflict,  being 
estimated  at  from  two  to  twelve  miles  an  hour  by  the  different 
witnesses.  The  Court  of  Appeals  sustained  a  recovery  for  the 
plaintiff  in  that  case. 

As  before  stated,  the  record  in  this  case  shows  that  the 
south-bound  car  was  proceeding  at  a  rate  approaching  thirty 
miles  an  hour;  that  the  gong  was  not  soimded  nor  any  other 
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warning  given.  The  ordinance  of  the  city  of  Buffalo  required 
the  defendants  to  operate  their  cars  in  a  very  careful  manner 
under  such  circumstances,  and  it  may  be  presumed  that  the 
deceased  knew  of  such  ordinance  and  that  he  had  a  right  to 
believe  that  the  defendants  would  obey  it.  The  evidence  as  to 
the  care  exercised  by  the  deceased  presented  a  question  of  fact 
for  the  jury  as  to  whether  the  deceased  exercised  the  care  which 
an  ordinarily  prudent  person  should  under  such  circumstances. 

In  the  case  of  Craven  v.  International  R.  Co.  (100  App. 
Div.  157)  this  court  considered  a  situation  quite  similar  to  the 
care  at  bar,  involving  the  duty  of  the  defendant  under  the 
ordinance  referred  to  above,  and  the  question  of  contributory 
negligence  was  held  to  be  one  of  fact  for  the  jury^ 

We  conclude  that  the  judgment  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  event. 

All  concurred;  Spring,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


The  People  op  the  State  op  New  York  ex  rel.  Albert 
Gaffey  and  John  Byrnes,  Eespondents,  v.  Alan  C.  Fobes, 
Mayor  of  the  City  of  SyTacuse,  and  Others,  Constituting 
and  Composing  the  Board  of  Contract  and  Supply  of  the 
City  of  Syracuse,  New  York,  Appellants. 

Fourth  Department,  May  1, 1912. 

Kunicipal  corporations  — mandaxnns  to  compel  award  of  paving  con- 
tract to  lowest  bidder — iMtving  railroad  strip  —  authority  to  reject 
aU  bids  and  readvertise  —  provisions  of  Second  Class  Cities  Law  con- 
sumed— purpose  of  provisions  reserving  right  to  reject  bids. 

Application  for  a  writ  of  mandamns  to  compel  the  board  of  contract  and 
supply  of  a  city  of  the  second  class  to  award  to  relators  a  contract  for 
paving  a  certain  street  in  which  there  was  a  street  railroad  upon  the 
ground  that  they  were  the  lowest  bidders.  The  street  railroad  company 
lost  its  right  to  pave  the  strip  along  its  tracks  by  failure  to  serve  notice 
of  an  intention  to  commence  the  work  as  required  by  its  franchise.    The 
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bidders  were  required  by  the  city  to  specify  the  amount  of  their  bids  for 
an  extra  foundation  required  for  the  strip  along  the  railroad  tracks.  The 
city  reserved  the  right  '*  to  increase  or  diminish  the  quantity  of  work  to 
be  done  *  *  ♦  in  the  *  Railroad  strip,' "  and  '  *  to  reject  any  and  all  bids 
not  deemed  for  the  interest  of  the  city."  In  due  time  after  the  receipt 
of  the  bids  on  July  19,  1909,  the  property  owners,  pursuant  to  the  city 
charter,  selected  the  kind  of  pavement  to  be  used  for  which  nine  bids 
had  been  received,  the  bid  of  relators  for  the  total  sum  of  $89,338, 
including  the  railroad  strip  and  its  extra  foundation,  being  the  lowest. 
The  next  highest  bid  was  a  total  of  140,47^50,  including  the  whole  pave- 
ment and  the  extra  foundation  in  the  railroad  strip.  But  relator^s  bid 
for  the  pavement  proper,  not  including  the  extra  foundation  m  the  rail- 
road strip,  was  at  the  rate  of  $2.05  per  square  yard,  while  that  of  the 
next  highest  bidder  for  the  pavement  proper  was  only  $2  per  square 
yard.  It  was,  therefore,  relators'  bid  of  $1,392  for  the  extra  foundation 
as  against  the  other  bid  for  the  same  of  $3,480,  which  made  relators* 
total  bid  for  the  whole  work  the  lowest.  No  action  having  been  taken 
to  award  the  contract,  relators,  on  August  thirtieth,  served  a  written 
notice  upon  the  board  demanding  that  the  contract  be  awarded  to 
them.  But  no  action  was  taken  by  the  board  until  September 
twentieth.  In  the  meantune,  and  on  September  seventh,  the  railroad 
company  presented  a  petition  to  the  common  council  asking  to  be  per- 
mitted to  itself  pave  the  railroad  strip,  which  was  granted  on  September 
twentieth.  On  the  same  day  the  board  of  contract  and  supply  adopted 
a  resolution  rejecting  all  bids  received  for  this  kind  of  pavement  on  the 
ground  that  the  lowest  bid  was  excejssive,  and  that  a  rejection  of  tne 
bids  was  for  the  best  interests  of  the  city  and  of  the  property  owners 
liable  for  the  cost  of  such  pavement.  Said  board  also  directed  its  secre- 
tary to  advertise  again  for  new  bids  or  proposala 

Heldy  that  the  action  of  the  board  of  contract  and  supply  should  be 
affirmed,  and  the  application  for  a  writ  of  mandamus  dismissed; 

That  it  was  within  the  discretion  of  the  common  council  to  waive  the 
default  of  the  street  railroad  company  and  permit  it  to  pave  the 
railroad  strip  at  any  time  before  the  contract  was  actually  let  to 
others. 

Sections  120,  121  and  124  of  the  Second  Class  Cities  Law  should  be  con- 
strued together  as  vesting  in  the  board  of  contract  and  supply  the  same 
right  to  reject  all  bids  and  readvertise  in  the  case  of  paving  contracts 
as  of  other  contracts  required  to  be  let  to  the  lowest  bidder.  The  pro- 
vision of  section  124  that  the  contract  shall  be  awarded  ^^for  the  kind  of 
pavement  or  material  so  designated  by  the  property  owners  or  common 
council  as  aforesaid,  and  to  the  lowest  bidder  for  doing  the  work  tvith 
the  kind  of  pavement  or  material  so  designated,'*'*  does  not  deprive  the 
board  of  the  power  given  them  in  the  prior  sections  to  reject  all  bids 
and  readvertise  at  any  time  prior  to  the  formal  action  of  the  board  in 
awarding  the  contract. 

Provisions  reserving  the  right  to  reject  all  bids  are  not  made  for  the  benefit 
of  contractors  or  bidders  upon  i)ublic  works,  and  are  not  available  for 
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them  to  compel  the  execation  in  their  favor  of  such  contracts  by  city 
officials.     They  are  intended  for  the  benefit  and   protection  of   the 
public 
McLbnnan,  p.  J.,  dissented. 

Appeal  by  the  defendants,  Alan  C.  Fobes,  as  mayor,  etc., 
and  others,  constituting  and  composing  the  board  of  contract 
and  supply  of  the  city  of  Syracuse,  N.  Y,,  from  an  order  of 
the  Supreme  Court,  made  at  Onondaga  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Onondaga  on 
the  26th  day  of  July,  1910,  granting  a  peremptory  writ  of 
mandamus,  and  also  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  relator,  entered  in  the  said  clerk's  office  on  the 
same  day. 

The  peremptory  writ  of  mandamus  required  the-  defendants 
to  award  to  the  relators  the  contract  for  paving  a  certain  street 
in  the  city  of  Syracuse,  pursuant  to  a  bid  made  by  them. 

Walter  W.  Magee,  for  the  appellants. 

F.  H,  Collins^  for  the  respondents. 

Foote,  J. : 

Defendants  are  the  mayor  and  other  subordinate  public 
officers  of  the  dty  of  Syracuse.  As  such  they  constitute  the 
board  of  contract  and  supply.  As  such  board  they  received 
bids  on  July  19, 1909,  for  paving  Marcellus  street,  the  common 
council  by  ordinance  having  determined  that  a  new  pavement 
should  be  laid  in  that  street.  Eelators  submitted  a  bid,  as  did 
a  number  of  others,  and  claim  to  have  been  the  lowest  bidders, 
and,  hence,  entitled  to  have  the  contract  awarded  to  them. 
This  claim  has  been  sustained  by  the  court  at  Special  Term. 

The  material  facts  out  of  which  the  controversy  arises  are 
not  in  dispute. 

The  Syracuse  Rapid  Transit  Railway  Company  has  its  tracks 
laid  in  Marcellus  street.  By  section  98  of  the  Railroad  Law 
(Gen.  Laws,  chap.  39  [Laws  of  1890,  chap.  565],  &&  amd.  by 
Laws  of  1892,  chap.  676)  it  is  required  to  **have  and  keep  in 
permanent  repair  that  portion  of  such  street  *  *  *  between 
its  tracks,  the  rails  of  its  tracks,  and  two  feet  in  width  outside 
of  its  tracks."  Under  this  section  it  has  been  held  that  a 
street  surface  railroad  company  is  required  to  pay  for  its  por- 
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tion  of  the  cost  of  a  new  pavement  when  required  by  the 
municipal  authorities.  {City  of  Rochester  v.  Rochester  R. 
Co,,  182  N.  Y.  99.) 

By  the  franchise  granted  by  the  city  of  Syracuse  to  the 
Syracuse  Eapid  Transit  Railway.  Company,  provision  is  made 
to  the  effect  that  when  the  common  council  determines  to  pave 
any  street  upon  which  the  railway  company's  tracks  are  laid, 
it  shall  cause  to  be  served  upon  the  railway  company  a  certified 
copy  of  the  resolution  ordering  such  pavement,  and  at  any 
time  before  the  expiration  of  four  montlis  from  such  service, 
the  railway  company  may  commence  the  work  of  paving  the 
railroad  strip  according  to  the  plans  and  specifications,  upon 
giving  to  the  city  twenty  days'  previous  notice  in  writing  of 
its  intention  to  commence  such  work  and  in  case  the  railway 
company  fails  to  serve  such  notice  or  to  commence  the  work  of 
paving  the  railroad  strip  within  four  months,  it  shall  thereby 
lose  its  right  to  pave  said  railroad  strip  and  the  city  may  then 
proceed  to  pave  the  same  and  to  charge  the  cost  thereof  "  at 
the  contract  price  for  the  balance  of  the  street "  to  the  railwa}'- 
company  and  collect  the  same  from  the  company. 

The  city  served  the  railway  company  with  proper  notice  and 
the  railway  company  allowed  four  months  to  expire  without 
beginning  the  work  of  paving  the  railroad  strip  or  serving 
notice  of  its  intention  so  to  do.  This  occurred  before  the  bids 
had  been  received  on  July  19,  1909.  By  the  specifications  for 
the  pavement  an  extra  foundation  was  provided  for  in  the  rail- 
road strip,  amounting  to  6,960  square  yards  in  excess  of  the 
regular  foundation  such  as  was  provided  for  the  rest  of  the 
street,  and  the  bidders  were  required  to  specify  and  did  specify 
the  amoimt  of  their  bids  respectively  for  this  extra  foundation 
in  the  railroad  strip.  Relators'  bid  for  this  extra  foundation 
was  $1,392.  The  bid  of  F.  J.  Baker,  whose  total  bid  was  next 
higher  than  relators,  was  for  this  extra  foundation  $3,480. 
The  specifications  for  the  pavement  contained  this  clause:  *'  The 
Common  Council  reserves  the  right  through  the  Commissioner 
of  Public  Works  to  increase  or  diminish  the  quantity  of  work 
to  be  done  by  adding  to  and  deducting  from  the  work  contem- 
plated in  the  *  Railroad  strip. ' "  Also  a  clause  imder  ' '  Notice  to 
Contractors,"  as  follows:  ^'The  Board  of  Contract  and  Supply 
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reserves  the  right  to  reject  any  and  all  bids  not  deemed  for  the 
interest  of  the  city."  In  accordance  with  the  provisions  of  the 
charter  of  the  city  bids  were  invited  and  received  for  each 
kind  of  pavement  authoiized  to  be  used  in  that  city.  The 
charter  provided  that  where  the  expense  of  the  pavement  is  to 
be  assessed  upon  the  abutting  property,  the  property  owners  to 
be  assessed  may  by  petition  determine  the  kind  of  pavement  to 
be  laid  in  the  street,  after  the  bids  upon  the  several  kinds  have 
been  received,  tabulated  and  published.  The  bids  were  tabu- 
lated and  published  shortly  after  July  19, 1909,  and  in  due  time 
the  property  owners  by  the  requisite  petition  selected  brick  block 
pavement  as  the  kind  to  be  laid,  for  which  variety  of  pavement 
nine  bids  had  been  received,  that  of  relators  for  the  total  stun  of 
$39,338  for  the  whole  pavement,  including  the  railroad  strip  and 
its  extra  foundation,  being  the  lowest.  The  next  highest  bid 
was  by  F.  J.  Baker,  a  total  of  $40,476.50,  including  the  whole 
pavement  and  the  extra  foundation  in  the  railroad  strip.  But 
relators'  bid  for  the  pavement  proper,  not  including  the  extra 
foundation  in  the  railroad  strip,  was  at  the  rate  of  $2.05  per 
square  yard,  while  that  of  Baker  for  the  pavement  proper  was 
only  $2  per  square  yard.  It  was,  therefore,  relators'  bid  of 
$1,392  for  the  extra  foundation  as  against  Baker's  bid  for  the 
same  of  $3,480  which  made  relators'  total  bid  for  the  whole 
work  the  lowest.  No  action  having  been  taken  to  award  the 
contract,  relators,  on  August  30,  1909,  served  a  written  notice 
upon  the  board  demanding  that  the  contract  be  awarded  to 
them.  No  action  was  taken,  however,  by  the  board  until  Sep- 
tember 20,  1909.  In  the  meantime  and  on  September  7,  1909, 
the  Syracuse  Bapid  Transit  Eailway  Company  presented  a  peti- 
tion to  the  common  council  asking  to  be  permitted  to  itself  pave 
the  railroad  strip.  This  petition  was  granted  by  the  common 
council  on  September  twentieth  and  formal  ordinance  adopted 
giving  permission  and  consent  to  the  railway  company  for  it  to 
pave  the  railroad  strip,  and  amending  the  company's  franchise 
accordingly.  On  the  same  day  the  board  of  contract  and  supply 
adopted  a  resolution  rejecting  all  bids  received  for  this  pave- 
ment on  the  ground,  as  stated  in  their  resolution,  that ''  in  the 
opinion  of  this  Board,  the  lowest  bid  or  proposal  therefor  is 
excessive,  and  it  is  the  judgment  of  this  Board  that  such  rejec- 
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tion  of  said  bids  or  proposals  is  for  the  best  interests  of  the  city 
and  of  the  property  owners  liable  to  assessment  for  the  cost  of 
said  pavement."  Said  board  also  adopted  a  resolution  direct- 
ing its  secretary  to  advertise  again  for  new  bids  or  proposals 
pursuant  to  law. 

The  motion  papers  in  this  proceeding  had,  however,  been 
served  on  September  thirteenth,  the  notice  of  motion  being  for 
a  Special  Term  to  be  held  on  September  twenty-fifth. 

The  Special  Term  has  held  that  after  the  bids  had  been 
received,  opened,  tabulated  and  published,  and  the  property 
owners  had  selected  the  kind  of  pavement  to  be  laid  in  view  of 
the  bids  received,  the  power  of  the  board  of  contract  and  sup- 
ply to  reject-all  bids  is  gone,  and  the  lowest  bidder  for  the  par- 
ticular kind  of  pavement  selected  by  the  property  owners  has  a 
legal  right  to  have  the  contract  awarded  to  him.  It  was  also 
held  that  relators  made  the  lowest  bid  for  brick  block  pave- 
ment, and  that  mandamus  was  their  proper  remedy. 

These  questions  turn  upon  the  interpretation  to  be  given  to 
sections  120, 121  and  124  of  the  Second  Class  Cities  Law  (ConsoL 
Laws,  chap.  53;  Laws  of  1909,  chap.  55).  Section  120,  after 
specifying  what  city  officers  shall  compose  the  board  of  contract 
and  supply,  provides:  "  Except  as  otherwise  provided  by  law, 
it  shall  be  the  duty  of  such  board,  after  public  notice  and  in 
accordance  with  regulations  to  be  prescribed  by  general  ordi- 
nance of  the  common  council,  to  let  to  the  lowest  bidder,  who 
will  give  adequate  security  therefor,  all  contracts  for  the  per- 
formance of  any  work  or  for  the  supply  of  any  material  required 
by  or  for  the  use  of  any  officer,  board,  body  or  department  of 
the  city,  in  all  cases  where  the  expense  of  such  work  or  mate- 
rials, or  both,  shall  exceed  the  sum  of  two  himdred  and  fifty 
dollars  [except  in  certain  emergencies  not  material  here]. 
*  *  *  The  board  shall  have  power  to  reject  all  bids  or  pro- 
posals if  in  its  opinion  the  lowest  bid  or  proposal  is  excessive." 

Section  121  prescribes  the  methods  to  be  pursued  in  receiving 
and  opening  bids  for  public  work  of  the  city,  includmg  the  time, 
place  and  manner  of  opening  bids,  and  also  provides  as  fol- 
lows: "The  board  may  reject  all  bids  or  proposals  received 
at  any  meeting  and  advertise  again  for  new  bids  or  proposals 
to  be  received  at  another  meeting  as  above  prescribed." 
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Section  124  provides:  "  The  c50inmon  council  shall,  by  general 
ordinance,  prescribe,  approve  and  adopt  the  materials  to  be 
used  in  paving  *  *  *  the  streets  and  pubUc  places  of  the 
city,  and  fix  the  standard  of  excellence  and  test  required  for 
each  such  material.  The  city  engineer  shall  prepare  standard 
specifications,  in  accordance  with  such  ordinance,  for  the  per- 
formance of  the  work  involved  in  such  improvements  with  each 
kind  of  material  so  prescribed,  approved  and  adopted  therefor. 
Whenever  the  common  coimcil  shall  determine  to  make  any 
such  improvement,  and  the  proceedings  provided  by  law  as 
preliminary  thereto  shall  have  been  taken,  the  board  of  contract 
and  supply  shall  advertise  for  proposals  for  the  furnishing  of 
the  materials  and  the  performance  of  the  work  involved  in 
such  improvements,  and  specifications  shall  be  prepared  and 
proposals  shall  be  invited,  pursuant  to  the  provisions  of  this 
chapter,  for  the  construction  of  such  improvement  with  each 
hind  of  paving  material  so  prescribed,  approved  and  adopted  by 
the  common  coxmcil.  In  case  the  expense  of  any  such  improve- 
ment is  to  be  assessed  upon  the  property  abutting  upon  the 
street  *  *  *  the  secretary  of  the  board  shall,  within  one 
week  after  proposals  for  such  work  have  been  received  and 
opened,  cause  to  be  published  in  a  daily  official  paper  for  four 
successive  days  *  *  *  a  notice  containing  a  summary  state- 
ment of  all  such  proposals.  A  majority  of  said  property  own- 
ers *  *  *  may  present  to  the  board  of  contract  and  supply 
a  petition  or  other  writing  designating  the  general  kind  of 
pavement  or  material  to  be  used  in  making  said  improvement. 
If  no  part  of  the  expense  of  such  improvement  is  to  be  assessed 
upon  the  property  abutting  upon  said  street,  or  if  such  expense 
is  to  be  so  assessed,  but  the  property  owners  shall  not  have 
made  a  designation  *  *  *  the  common  council  shall,  not 
later  than  at  its  next  regular  meeting  after  the  expiration  of 
ten  days  from  the  service  of  such  notice,  designate  the  kind  of 
pavement  or  material  to  be  used  in  making  such  improvement, 
and  the  contract  for  such  improvement  shall  he  awarded  for 
the  hind  of  pavement  or  material  so  designated  by  the  property 
owners  or  common  council  as  aforesaid^  and  to  the  lowest 
bidder  for  doing  the  work  with  the  kind  of  pavement  or  mate- 
rial so  designated.^^ 
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The  last  sentence  above  quoted  was  held  by  the  trial  court 
to  be  mandatory  upon  the  board  of  contract  and  supply  and 
to  deprive  that  board  of  the  power  given  in  the  previous  sec- 
tions to  reject  all  bids  and  readvertise,  and  of  the  right  so 
to  do  contained  in  the  specifications  for  this  particular  pave- 
ment. This  construction  was  adopted  for  the  reason  that  as 
section  124:  relates  exclusively  to  paving  contracts  and  contains 
no  special  provision  for  rejecting  all  bids  and  readvertising,  the 
provisions  of  sections  120  and  121  on  that  subject  do  not  apply 
to  paving  contracts,  or,  at  all  events,  were  not  intended  to 
apply  after  the  result  of  the  bidding  had  been  published  and 
the  property  owners  had  proceeded  to  select  the  particular 
kind  of  pavement  to  be  laid.  This  construction  was  reached 
on  the  ground  that  to  hold  otherwise  would  open  the  door  to 
fraud  and  collusion  of  various  kinds. 

We  are  unable  to  concur  in  this  view.  There  seems  to  be 
no  soimd  reason  for  making  a  different  rule  in  reference  to 
paving  contracts  than  for  any  other  public  city  work,  and  we  do 
not  think  such  a  distinction  is  made  or  intended  by  this  section. 
It  seems  reasonably  clear  that  the  general  power  conferred 
upon  the  board  of  contract  and  supply  by  sections  120  and  121 
to  reject  aU  bids  for  work  to  be  let  by  public  bidding  applies 
generally  and  is  intended  to  include  paving  work  as  well  as 
other  work. 

In  the  present  case  bids  were  received  for  six  different  types 
of  pavement  besides  the  brick  block.  There  were  nine  separate 
bids  for  the  brick,  and  from  one  to  three  for  each  of  the  other 
varieties.  When  these  bids  were  received  and  tabulated  the 
board  could  not  know  which  type  of  pavement  the  property 
owners  woidd  select;  the  bid  for  one  type  they  might 
consider  fair  and  reasonable,  and  for  another  type  excess- 
ive, but  imless  the  property  owners  should  select  the  type 
for  which  the  bids  were  considered  excessive,  there  was  no  occa- 
sion to  reject  all  bids  for  fear  of  that  result.  The  proper  time 
for  this  board  to  exercise  its  discretion  would  seem  to  be  after 
it  knew  the  type  of  pavement  preferred  and  selected  by  the 
property  owners.  The  three  sections  of  the  statute  referred  to 
are  foimd  in  article  8  of  the  general  statute,  which  is  entitled 
^ *  Department  of  Contract  and  Supply. "    We  think  they  should 
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be  construed  together  as  vesting  in  the  board  the  same  right 
to  reject  all  bids  and  readvertise  in  the  case  of  paving  contracts 
as  of  other  (X)ntracts  required  to  be  let  to  the  lowest  bidder,  and 
that  the  clause  of  section  124  which  provides  that  the  contract 
shall  be  awarded  "for  the  kind  of  pavement  *  *  *  so 
designated  by  the  property  owners  *  *  *  and  to  the  lowest 
bidder  for  *  *  *  the  kind  *  *  *  so  designated,"  was 
not  intended  to,  and  does  not,  deprive  the  board  of  the  power 
given  them  in  the  previous  sections  to  reject  all  bids  and  readver- 
tise at  any  time  prior  to  the  formal  action  of  the  board  in  award- 
ing the  contract.    Prior  to  that  time,  the  bids  are  mere  proposals. 

In  Walsh  v.  Mayor,  etc.  (113  N.  Y.  142)  construction  was 
given  to  the  provisions  of  an  act,  apphcable  to  the  city  of  New 
York  (Laws  of  1860,  chap.  308)  and  relating  to  public  contracts, 
which  required  that  all  such  contracts  "shall  be  awarded  to 
the  lowest  bidder  for  the  same  respectively  with  adequate 
security,  and  every  such  contract  shall  be  deemed  confirmed  in 
and  to  such  lowest  bidder,  at  the  time  of  the  opening  of  the 
bids,  estimates  or  proposals  therefor,  and  such  contract  shall  be 
forthwith  duly  executed  *  *  *  with  such  lowest  bidder," 
and  it  was  held  that  this  more  definite  and  specific  language  did 
not  prevent  the  public  authorities  from  rejecting  all  bids  and 
readvertising,  and  was  not  intended  to  have  that  effect. 

In  that  case,  as  here,  the  bidders  were  warned  in  the  adver- 
tisement and  specifications  that  the  right  to  reject  all  bids  was 
reserved,  but  the  decision  was  not  placed  upon  the  legal  effect 
of  such  reservation  but  squarely  upon  the  construction  and 
legal  effect  of  the  provisions  of  the  statute. 

Moreover,  provisions  of  this  character  in  city  charters  are  not 
made  for  the  benefit  of  contractors  or  bidders  ujyon  public 
works,  and  are  not  available  for  them  to  compel  the  execution 
in  their  favor  of  such  contracts  by  city  officials.  They  are 
intended  for  the  benefit  and  protection  of  the  public,  as  has 
been  recently  held  by  the  Court  of  Appeals  in  the  case  of 
Molloy  V.  City  of  New  Rochelle  (198  N.  Y.  402).  The  charter 
of  the  city  of  New  Rochelle  (Laws  of  1899,  chap.  128,  §  33) 
contained  this  provision:  "Whenever  any  expenditures  to  be 
made  or  incurred  by  the  common  council  or  city  board  or  any 
city  officer  in  behalf  of  the  city  for  work  to  be  done,  or  materi- 
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als  or  supplies  to  be  furnished,  *  *  *  shall  exceed  two 
hundred  dollars,  the  city  clerk  shall  advertise  for  and  receive 
proposals  therefor,  in  such  manner  as  the  common  coimcil,  or 
as  the  board  or  officer  charged  with  making  such  contract  shall 
prescribe,  and  the  contract  therefor  shall  be  let  to  the  lowest 
responsible  bidder,  who  shall  execute  a  bond  to  said  city  with 
one  or  more  sureties,  being  freeholders,  for  the  faithf id  per- 
formance of  the  contract."  The  plaintiff  in  that  case  was  the 
lowest  bidder  for  a  street  pavement.  Nevertheless,  his  bid  was 
rejected  and  the  contract  awarded  to  another  bidder  for  a 
larger  amount.  Thereupon  Molloy  sued  the  city  to  recover 
as  damages  the  profits  he  would  have  made  had  this  provision 
of  the  charter  been  compHed  with  and  the  contract  awarded 
to  him.  In  the  course  of  the  prevailing  opinion  Judge  Chase 
reviews  many  authorities,  and  among  others,  the  case  of  East 
River  Oas  Light  Co.  v.  Donnelly  (93  N.  Y.  557),  relating  to  a 
similar  statute,  from  the  opinion  in  which  he  quotes,  as  follows: 
'*  The  statute  merely  provides  a  scheme  for  the  prudent  admin- 
istration of  the  affairs  of  the  city,  and  has  imposed  a  duty  upon 
the  defendants  to  carry  it  out.  This  duty  appears,  from  the 
plaintiff's  showing,  to  have  been  violated.  But  the  duty  is  a 
public  duty  to  the  city  or  people  at  large,  not  to  the  plaintiff  or 
for  the  benefit  of  individuals,  or  the  promotion  of  any  private 
interest,  nor  has  the  statute  given  to  the  plaintiff  or  any  per- 
son an  action  for  its  violation."  Thereupon  Judge  Chase 
proceeds  to  say:  '^  The  court  used  the  language  quoted  in  an 
action  brought  by  the  plaintiff  against  the  defendants,  who 
composed  the  common  council  of  Long  Island  City,  to  recover 
against  them  individually  the  damages  which  he  claimed  to 
have  incurred  by  reason  of  their  failure  to  obey  the  statute. 
Such  language,  however,  is  applicable  to  this  action  in  which 
the  plaintiff  seeks  to  make  the  mimicipality  respond  in  damages 
for  the  failure  of  its  officers  to  obey  a  statute  enacted  for  the 
express  purpose  of  protecting  the  municipality  in  its  property 
rights.  The  statute  was  not  enacted  for  the  benefit  of  the 
plaintiff,  and  he  cannot  recover  by  reason  of  its  provisions." 

It  must  be  equally  true  here.  As  the  statute  we  are  con- 
sidering was  not  enacted  for  the  benefit  of  relators,  they  can 
have  no  remedy  by  reason  of  its  provisions. 


Digitized  by  VjOOQIC 


People  ex  rel.  Gapfey  v.  Fobes.  255 

App.  Div.]  Fourth  Dex)artment,  May,  1912. 

Having  thus  disposed  of  the  claim  of  the  plaintiff  in  the 
Molloy  case,  so  far  as  it  rested  upon  the  statute,  the  opinion 
then  proceeds  to  consider  the  alleged  right  asserted  to  recover 
upon  the  contract,  and  held  that  no  contract  relation  arose 
from  plaintiff's  bid  in  that  case  being  the  lowest  bid,  notwith- 
standing the  requirement  of  the  statute  that  the  work  should 
be  let  to  the  lowest  bidder.  The  opinion  then  proceeds:  "  The 
statute  and  the  advertisement  in  this  case  call  for  proposals. 
The  common  council  reserved  the  right  to  reject  any  and  all 
bids.  Under  a  statute  requiring  that  all  contracts  shaU  be 
awarded  to  the  lowest  bidder,  the  body  awarding  the  con- 
tract acting  in  good  faith  may  refuse  to  so  award  the  contract 
if  they  deem  it  for  the  best  interest  of  the  city  to  do  so,  and 
may  reject  all  of  the  bids  and  readvertise."  (Citing  Walsh  v. 
May  or  J  etc.^  supra.)  The  opinion  then  proceeds  to  point  out 
the  manner  in  which  the  provisions  of  such  statutes  are  enforced 
by  the  courts  when  their  enforcement  is  sought  by  one  for  whose 
benefit  they  are  enacted,  citing  numerous  cases  to  show: 
First f  that  actions  upon  contracts  let  in  violation  of  such  stat- 
utes are  not  sustained;  second^  that  the  petitions  of  contractors 
who  have  taken  contracts  in  violation  of  such  statutes  to  com- 
pel the  mimicipal  officers  to  pay  in  pursuance  of  such  contracts 
are  denied;  third,  that  assessments  involving  expenditures  in 
violation  of  such  statutes  are  set  aside  upon  the  petition  of  tax- 
payers; fourthy  taxpayers'  actions  to  prevent  the  making  of 
contracts  contrary  to  the  statutes  are  maintained.  All  the 
judges  concurred  in  this  opinion,  except  Judge  Vann,  who 
concurred  in  the  result. 

The  case  is,  we  think,  controlling  against  relators'  claim  to 
be  awarded  the  paving  contract  in  question. 

There  is  a  further  question  as  to  whether  relators  were  in 
fact  the  lowest  bidders. 

We  think  it  was  within  the  discretion  of  the  common  council 
to  waive  the  default  of  the  Syracuse  Eapid  Transit  Railway 
Company  and  permit  it  to  pave  the  railroad  strip  at  any  time 
before  the  contract  was  actually  let  to  others,  or  at  least  that 
part  of  it  described  as  the  extra  f  oxmdation  in  the  railroad  strip. 
The  specifications  stated:  "The  Common  Coimcil  reserves 
the  right  through  the  Commissioner  of  Public  Works  to 
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increase  or  diminish  the  quantity  of  work  to  be  done  by  adding 
to  and  deducting  from  the  work  contemplated  in  the  *  Eaiboad 
strip. ' "  Thus,  even  after  the  contract  had  been  let,  it  was  com- 
petent for  the  common  coimcil  to  take  away  from  the  contractor 
the  work  of  laying  this  extra  foimdation  and  to  permit  the 
railway  company  to  do  that  work  or  to  let  it  to  others.  If  that 
was  done  before  awarding  the  contract,  bidders  could  not  com- 
plain. The  board,  in  view  of  that  contingency,  might  well  be 
in  doubt  as  to  whether  relators  were,  in  fact,  the  lowest  bid- 
ders; clearly  they  were  not,  unless  they  were  to  lay  the  extra 
foundation  in  the  raihx)ad  strip.  On  September  twentieth 
before  the  board  had  acted  upon  the  bids  the  common  council 
granted  the  request  of  the  railway  company  permitting  it  to 
pave  the  railroad  strip.  It  had  the  power  so  to  do.  It  was 
then  reasonably  certain  that  the  extra  foundation  would  not 
be  laid  by  the  general  contractor.  While  this  perhaps  would 
not  justify  awarding  the  contract  to  Baker  as  the  lowest  bid- 
der, it  did,  we  think,  permit  the  board,  acting  in  good  faith, 
to  reject  all  bids  and  readvertise,  as  was  done. 

In  view  of  what  has  been  said  it  is  unnecessary  to  consider 
the  question  as  to  whether  mandamus  is  the  proper  remedy  in 
such  a  case  as  this. 

We  think  the  judgment  and  order  appealed  from  should  be 
reversed  and  the  writ  dismissed,  with  costs  to  the  def endanta 

All  concurred,  except  McLennan,  P.  J,  who  dissented  upon 
the  opinion  of  Andrews,  J.,  delivered  at  Special  Term. 

Judgment  and  order  reversed  and  writ  dismissed,  with  costs 
of  this  appeal  and  in  the  Special  Term. 
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The  People  of  the  State  of  New  York  ex  rel.  Fred  T. 
Moore,  Appellant,  v.  James  Holmes,  a  Police  Officer  of  the 
City  of  Buffalo,  New  York,  Eespondent. 

Fourth  Department,  May  8,  1912. 

Habeas  corpus  —  answer  to  return  not  supported  by  evidence  —  appeal 
—  stipulation  as  to  facts  made  after  appeal  brought  —  constitu- 
tional law  —  statute  prohibiting  unlawful  assessments  for  fraternal 
associations. 

Section  2039  of  the  Code  of  Civil  Procedure,  providing  that  a  prisoner  pro- 
duced upon  the  return  to  a  writ  of  habeas  corpus  may  controvert  the 
return,  etc.,  does  not  authorize  the  Special  Term  to  accept  as  true  state- 
ments of  fact  contained  in  his  answer  to  the  return  without  evidence  to 
support  them. 

Where  the  relator  on  habeas  corpus  gave  no  proof  of  allegations  in  his 
answer  to  the  return  in  the  court  below,  the  Appellate  Division  wUl  con- 
sider the  case  as  if  disposed  of  upon  the  return  alone  and  will  not  give 
effect  to  a  stipulation  made  since  the  appeal  was  brought  to  the  eif  ect 
that  the  relator's  allegations  of  fact  are  true. 

Hence,  a  person  imprisoned  for  a  violation  of  section  93da  of  the  Penal 
Law  forbidding  the  levying  of  unlawful  dues  or  assessments  in  fraternal 
associations  does  not  raise  the  question  of  the  constitutionality  of  said 
section  as  impairing  the  obligation  of  contracts  by  a  mere  allegation  in 
an  answer  to  the  return  stating  **  That  an  agreement  has  been  entered 
into  in  writing  between  your  relator  and  said  Order,"  as  such  allegation 
does  not  show  that  the  contract  was  made  before  the  statute  was 
enacted. 
The  Legislature,  under  its  authority  to  regulate  the  business  of  life  insur- 
ance in  this  State,  whether  carried  on  by  domestic  or  foreign  corpora- 
tions, individuals  or  associations,  has  power  to  enact  the  section 
aforesaid. 

Appeal  by  the  relator,  Fred  T.  Moore,  from  an  order  of  the 
Supreme  Court,  made  at  the  Erie  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Erie  on  the  17th  day  of 
January,  1912,  dismissing  a  writ  of  habeas  corpus  and  remand- 
ing the  relator  to  custody. 

Elijah  W.  Holt  and  William  J.  HicJcey,  for  the  appellant. 

Clifford    McLaughlin    and    Wesley    C.    Dudley^    for    the 
respondent. 

App.  Div.— Vol.  CU.        17 
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FOOTE,  J. : 

By  this  appeal  relator  seeks  to  present  the  question  as  to 
whether  section  936a  of  the  Penal  Law  is  constitutional.  That 
section  is  as  follows:  "Any  person  or  persons  acting  as  the 
general  officer,  chief  officer,  grand  officer  or  supreme,  or  grand 
officers  or  body,  in  and  for  a  secret  fraternal  association,  society, 
order  or  organization,  which  maintains  in  this  State  local 
branches,  lodges,  nests,  aeries,  divisions,  chapters,  or  subdi- 
visions, who  shall  soUcit,  receive,  invite,  admit  or  initiate  any 
person  or  persons  to  membership  or  to  participation  in  any 
such  local  branch,  lodge,  nest,  aerie,  division,  chapter  or  sub- 
division, Mpon  condition  that  such  person  shall  pay  any  dues, 
assessments,  money  or  reward,  directly  or  indirectly,  to  any 
grand  officer,  chief  officer,  grand  officer  or  supreme,  or  grand 
officers  or  body,  imless  such  grand  officer,  chief  officer,  grand 
officer  or  supreme,  or  grand  officers  or  body  shall  have  been 
chosen  or  elected  by  and  from  delegates  chosen  by  the  members 
of  the  local  branches,  lodges,  nests,  aeries,  divisions,  chapters 
or  subdivisions  of  such  secret  fraternal  association,  society, 
order  or  organization  to  their  regular  convention  at  which 
such  chief  officer  shall  be  elected,  shall  be  guilty  of  a  misde- 
meanor, pimishable  by  a  fine  of  not  less  than  one  himdred  dol- 
lars or  more  than  two  hundred  dollars,  or  by  not  more  than 
thirty  days'  imprisonment,  or  by  both."  It  was  enacted  as 
new  legislation  by  chapter  837  of  the  Laws  of  1911,  and  took 
effect  July  28,  1911. 

Eelator  was  arrested  by  defendant,  a  poUce  officer  of  the 
city  of  Buffalo,  on  September  25,  1911,  on  a  warrant  issued  by 
a  judge  of  the  City  Court  of  Buffalo.  This  warrant  was  based 
upon  written  information  imder  oath  made  by  Warner  J. 
Hutchinson,  complainant,  in  which  he  said  that  he  was  a  resi- 
dent of  the  city  of  Buffalo;  "  that  the  Order  of  Owls  is  a  fra- 
ternal organization  foimded  in  the  year  1904:,  and  is  controlled 
by  the  Home  Nest,  which  is  located  at  South  Bend,  Indiana, 
and  that  the  said  Order  of  Owls  have  local  branches  called 
Nests  in  the  State  of  New  York;  *  *  *  that  the  general 
officers,  grand  or  chief  officers,  of  the  said  Order  of  Owls,  are  not 
chosen  or  elected  by  and  from  delegates  chosen  by  the  members  of 
the  local  branches  or  Nests,  but  that  such  general  or  chief  officers 
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are  all  chosen  or  elected  by  the  said  Home  Nest  at  South  Bend, 
Indiana;  *  *  *  that  one  Fred  T.  Moore  is  a  general  officer  of 
the  said  Order  of  Owls,  elected  or  appointed  by  the  said  Home 
Nest,  and  was  such  general. officer  at  all  the  times  hereinafter 
mentioned,  and  was  duly  authorized  by  said  Home  Nest  to 
organize  branches  of  the  said  Order  of  Owls  in  the  State  of 
New  York,  and  that  the  said  Fred  T.  Moore  was  not  chosen  or 
elected  by  and  from  delegates  chosen  by  the  members  of  the 
local  branches  of  the  said  Order  of  Owls,  but  that  he  was  chosen 
or  elected  by  the  Home  Nest  at  South  Bend,  Indiana;  *  *  * 
that  on  or  about  the  18th  day  of  September,  1911,  the  said 
Fred  T.  Moore,  did  unlawfidly  solicit  and  invite  this  deponent, 
the  said  Warner  J.  Hutchinson,  to  join  and  become  a  member 
of  a  local  branch  or  Nest  of  said  Order  of  Owls,  which  the  said 
Fred  T^  Moore  was  and  is  organizing  in  the  City  of  Buffalo,  in 
the  State  of  New  York;  and  that  the  said  Fred  T.  Moore  did 
receive  from  and  the  said  Warner  J.  Hutchinson  did  on  said 
day  pay  to  the  said  Fred  T.  Moore  as  such  general  officer,  the 
sum  of  Five  Dollars  as  an  initiation  fee,  and  that  said  payment 
of  said  Five  Dollars  to  said  Fred  T.  Moore  entitled  this  depo- 
nent to  become  a  member  and  made  him  a  member  of  the 
Order  of  Owls  and  a  charter  member  of  the  said  branch  which 
the  said  Fred  T.  Moore  is  now  organizing  in  the  City  of  Buffalo, 
in  the  State  of  New  York;  that  said  sohcitation  was  made  and 
said  money  received  in  violation  of  Chapter  837  of  the  Laws  of 
1911,  which  amends  Chapter  88  of  the  Laws  of  1909,  and  is 
§  936a." 

On  the  same  day  relator  sued  out  a  writ  of  habeas  corpus 
returnable  at  Special  Term  and  in  his  petition  for  the  writ 
alleged  that  his  "  imprisonment  and  restraint  is  illegal  in  this, 
to  wit:  That  said  chapter  837  of  the  Laws  of  1911  is  unconsti- 
tutional.'* Defendant  produced  relator  at  Special  Term  in 
obedience  to  the  writ  and  made  return  that  he  held  relator  by 
virtue  of  said  warrant.  The  proceeding  seems  to  have  been 
held  .open  or  adjourned  irntU  October  11,  1911,  when  relator 
filed  an  answer  to  this  return  in  which  he  alleged  that  the 
warrant  under  which  he  was  imprisoned  was  null  and  void 
and  the  magistrate  without  jurisdiction  because  chapter  837 
of  the  Laws  of  1911,  for  violation  of   which  the  wairant 
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was  issued,  is  unconstitutional  and  void:  First.  Because  it 
violates  section  1  of  article  1  of  the  State  Constitution,  which 
provides:  *'No  member  of  this  State  shall  be  disfranchised, 
or  deprived  of  any  of  the  rights  or  privileges  secured  to 
any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers."  Second.  Because  it  violates  section 
6  of  article  1  of  the  State  Constitution^  which  provides 
that  '*  No  person  shall  *  *  *  be  deprived  of  life,  liberty  or 
properijy  without  due  process  of  law."  Third.  Because  it  vio- 
lates section  1  of  the  14th  amendment  of  the  Constitution  of  the 
United  States,  which  provides  that  "No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  inmiim^ities 
of  citizens  of  the  United  States;  nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  properi;y,  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  Fourth.  That  it  violates  the  5th  amend- 
ment to  the  Constitution  of  the  United  States,  which  provides 
that  '*Nor  shall  any  person  *  *  *  be  deprived  of  life, 
Uberty  or  property,  without  due  process  of  law."  Fifth. 
That  it  violates  subdivision  1  of  section  2  of  article  4  of 
the  Constitution  of  the  United  States,  which  provides  that 
"  The  citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States."  Sixth. 
That  it  violates  article  1,  section  10,  subdivision  1,  of  the 
Constitution  of  the  United  States,  which  provides  that 
"No  State  shall  *  *  *  pass  any  *  *  ^  law  impairing 
the  obligation  of  contracts."  The  answer  then  proceeds  to 
allege  that  relator  is  a  citizen  of  the  State  and  a  member  of  a 
secret  fraternal  association  known  as  the  order  of  Owls,  which 
has  its  chief  lodge  or  nest  located  at  South  Bend,  Ind. ,  and  which 
has  established  and  has  in  existence  many  subordinate  branches 
throughout  the  States  of  the  Union  and  several  branches  in 
the  State  of  New  York;  that  he  is  a  general  officer  appointed, 
as  are  all  its  general  or  chief  officers,  by  the  home  nest  and  not 
from  delegates  chosen  by  members  of  local  branches;  that  he 
is  duly  authorizied  by  the  home  nest  to  contract  with  citizens 
of  the  State  of  New  York  to  become  members  of  the  New 
York  State  branches  and  to  institute  new  branches  in  the 
State  of  New  York,  and  that  he  entered  into  the  contract  with 
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the  complainant,  Hutchinson,  to  become  a  member  of  a  local 
branch  which  was  being  organized  in  Buffalo,  and  received 
five  dollars  from  said  Hutchinson  as  an  initiation  fee;  also, 
"  That  an  agreement  has  been  entered  into  in  writing  between 
your  relator  and  said  Order  by  which  he  is  to  receive  compen- 
sation for  his  services  and  expenses  in  securing  such  members 
and  organizing  such  branch;  and  he  alleges  upon  information 
and  belief  that  such  agreement  is  authorized  by  the  constitu- 
tion and  laws  of  said  Order; "  also,  that  he  is  ready  and  desir- 
ous of  performing  his  part  of  said  agreement  and  believes  he 
will  be  able  to  secure  sufficient  members  to  organize  such  new 
branch  and  thereby  will  be  enabled  to  secure  such  compensa- 
tion; he  further  alleges  that  the  act  in  question  and  its  enforce- 
ment by  the  PoHce  Court  will  interfere  with  the  performance 
of  said  contract  and  thereby  produce  not  only  injury  and  dam- 
age to  him,  but  also  to  said  order. 

The  issue  thus  joined  by  this  answer  seems  to  have  been  sub- 
mitted to  the  court  at  Special  Term  without  any  evidence  to 
sustain  the  allegations  and  new  matter  set  up  in  the  answer, 
and,  indeed,  without  the  giving  of  any  testimony  whatever. 
On  Janaiary  eighth  the  court  made  the  order  appealed  from, 
dismissing  the  writ  and  remanding  the  relator  into  custody. 
Relator  brought  this  appeal  on  January  twenty-third,  and  on 
January  thirtieth  the  parties,  by  their  attorneys,  made  a  written 
stipulation  which  is  a  part  of  the  record,  which,  among  other 
things,  contains  the  following:  "It  is  further  stipulated  that 
all  the  allegations  of  fact  herein  are  true,  and  that  the  only 
question  at  issue  is  the  constitutionality  of  Chapter  837  of  the 
Laws  of  1911." 

Section  2039  of  the  Code  of  Civil  Procedure  provides  as  fol- 
lows: "  A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus,  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled  to 
his  discharge.  Thereupon  the  court  or  judge  must  proceed,  in 
a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires."  The  Special  Term 
was  not  authorized  to  accept  as  true,  without  evidence  to  sup- 
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port  them,  the  statements  of  fact  contained  in  relator's  answer 
to  the  return.  This  was  a  pleading  and  the  facts  alleged  were 
required  to  be  supported  by  evidence  before  they  could  be  con- 
sidered by  the  court.  Hence,  we  must  consider  the  case  as  if 
disposed  of  by  the  court  below  upon  the  return  alone,  for  we 
cannot  give  effect  to  the  stipulation  made  since  this  appeal  was 
brought  as  supplying  the  place  of  proof  in  the  court  below  of 
the  facts  alleged  in  the  answer.  It  does  not  appear  from  this 
record  that  the  facts  alleged  in  the  answer  were  conceded  by 
the  defendant  in  the  court  below  to  be  true,  and  as  they  were 
not  proven,  we  must  assume  that  the  order  appealed  from  was 
based  on  the  absence  of  proof  upon  those  facts.  In  other  words, 
we  may  not  properly  reverse  this  order  upon  the  stipulation 
now  made  as  to  the  truth  of  those  facts,  when  neither  that 
stipulation  nor  any  proofs  of  those  facts  were  presented  to  the 
court  below. 

This  eliminates  from  consideration  the  question  as  to  whether 
the  statute  impaired  the  obligation  of  any  contract  which 
relator  held  at  the  time  of  its  passage.  He  alleges  in  his 
answer  ^*  that  an  agreement  has  been  entered  into  in  writing 
between  your  relator  and  said  Order."  This  is  not  an  allega- 
tion that  the  contract  was  made  before  the  passage  of  this  stat- 
ute, on  the  28th  of  July,  1911.  So  far  as  appears  it  may  have 
been  entered  into  even  after  his  arr^t,  for  the  answer  was  not 
made  imtil  several  weeks  after  his  arrest. 

We  are  not  advised  by  the  record  whether  the  order  of  Owls 
is  a  corix)ration  or  voluntary  association  of  individuals.  It  is 
said  to  be  a  ''  fraternal  organization  founded  in  the  year  1904, 
and  is  controlled  by  the  Home  Nest  which  is  located  at  South 
Bend,  Indiana,  and  that  the  said  Order  of  Owls  have  local 
branches  called  Nests  in  the  State  of  New  York."  This  much 
appears  from  the  information  filed  with  the  City  Court. 
Whether  it  is  a  beneficiary  association,  having  life  insurance 
or  sick  benefit  features,  does  not  appear.  It  seems  to  be 
assumed  in  the  briefs  of  counsel  that  it  is  an  association  of 
that  character. 

At  the  same  session  of  the  Legislature  which  passed  the  act 
now  in  question  an  act  Wrxs  passed  (Laws  of  1911,  chap.  198), 
entitled  ''An  act  to  amend  the  Insurance  Law,    in  relation 
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to  tratemal  beneficiary  societies,  orders  and  associations." 
This  act  makes  provision  for  the  incorporation  in  this  State  of 
such  associations  and  for  permitting  such  associations,  whether 
voluntary  or  incorporated,  organized  in  other  States,  to  do 
business  in  this  State  on  certain  conditions,  and  prohibits  such 
business,  except  upon  compliance  with  the  provisions  of  this 
statute  in  respect  to  securing  a  license  from  the  Insurance 
Department  and  complying  with  the  other  provisions  of  the  act 
and  requirements  of  the  Insurance  Department.  By  subdi-  . 
vision  2  of  section  247  of  the  Insurance  Law  (Consol.  Laws, 
chap.  28  [Laws  of  1909,  chap.  33],  as  added  by  Laws  of  1911, 
chap.  198)  it  is  provided  as  follows:  *'  Any  person  who  shall 
soUcit  membership  for,  or  in  any  manner  assist  in  procuring 
membership  in,  any  fraternal  benefit  society  not  licensed 
to  do  business  in  this  State,  or  who  shall  sohcit  member- 
ship for,  or  in  any  manner  assist  in  procuring  membership 
in,  any  such  society  not  authorized  as  herein  provided  to  do 
business  as  herein  defined  in  this  State,  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof,  shall  be  punished 
by  a  fine  of  not  less  than  fifty  nor  more  than  two  hundred 
dollars  " 

Wkether  the  order  of  Owls  is  an*  association  falling  within 
the  regulations  and  restrictions  of  the  provisions  of  the  Insur- 
ance Law  embraced  in  chapter  198  of  the  Laws  of  1911  we  do 
not  know.  It  is  sufficient  to  say  that  it  does  not  appear  from 
this  record  that  it  is  not  such  a  corporation. 

It  is  certainly  competent  for  the  Legislature  to  regulate  the 
business  of  life  insurance  in  this  State,  whether  carried  on  by  a 
domestic  or  foreign  company,  an  individual  or  an  association. 
If  the  order  of  Owls  is  such  a  company,  we  do  not  think  the 
Legislature  has  transcended  its  power  by  the  act  in  question, 
whatever  may  be  thought  of  the  form  of  the  act.  Every  act  of 
th€i  Legislature  is  presumed  to  be  valid  and  constitutional  until 
the  contrary  is  made  to  appear.  Before  this  act  can  be  con- 
demned, the  individual  or  association  assailing  it  must  show 
affirmatively  that  in  its  operation  as  to  him  or  it,  his  or  its  con- 
stitutional rights  are  infringed  upon. 

To  determine  such  a  question  as  to  the  order  of  Owls  or  as 
to  the  relator  in  his  relations  to  that  order,  the  court  must  be 
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advised  as  to  the  nature  of  the  business  that  order  is  conduct- 
ing, whether  it  is  a  corporation  or  a  voluntary  association  of 
individuals;  if  a  fraternal  beneficiary  organization,  whether  it 
has  complied  with  the  laws  of  this  State  permitting  it  to  trans- 
act its  business  here  and  has  been  duly  hcensed  as  such.  It  is 
conceivable  that  the  act  may  be  vaUd  as  to  one  person  or  asso- 
ciation, and  invalid  as  to  others.  On  the  present  record,  we 
are  imable  to  pronounce  against  its  constitutional  validity  as 
applied  to  relator. 
The  order  appealed  from  must  be  aflfirmed,  without  costs. 

All  concurred. 

Order  aflfirmed. 


Alice  W.  McClelland,   Appellant,  v.  The  Mutual  Life 
Insurance  Company  of  New  York,  Respondent. 

Fourth  Department,  May  22,  1912. 

Insurance  —  delivery  of  life  insurance  policy  by  agent  with  knowledge 
that  applicant  is  ill  —  waiver  binding  upon  insurer  —  conflict  of  laws 
—  trial  —  erroneous  nonsuit. 

Where  an  application  for  life  insurance  was  made  when  the  applicant  was 
in  good  health,  but  two  days  thereafter  he  became  ill  with  the  grippe,  and 
the  agent  of  the  insurer,  having  made  inquiries  as  to  the  health  of 
the  applicant  and  being  informed  that  he  was  ill  with  said  disease  but 
that  it  was  not  considered  serious,  there  being  no  concealment,  deliv- 
ered the  policy  and  received  the  premium,  the  beneficiary  may  recover 
from  the  insurer,  although  the  insured  died  of  complications  foUowing 
the  illnesa  This  is  true,  although  the  policy  provided  that  it  should 
not  take  effect  ^*  unless  and  until  the  first  premium  shall  have  been  paid 
during  iny  continuance  in  good  health,  and  unless  also  the  policy  shall 
have  been  issued  during  my  continuance  in  good  health,"  and  also  pro- 
vided **  Agents  are  not  authorized  to  modify  this  policy  or  to  extend  the 
time  for  paying  a  premiima." 

The  above  rule  obtains  in  this  State  and  will  be  followed  by  our  courts, 
although  there  is  a  contrary  ruling  by  the  Supreme  Court  of  the  United 
States. 

In  an  action  to  recover  on  said  policy  the  beneficiary  is  not  under  the 
burden  of  showing  that  the  insured  was  in  good  health  within  the 
meaning  of  the  policy  at  the  time  the  first  premium  was  paid.    By  prov- 
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ing  the  issuance  and  delivery  of  the  policy  and  the  payment  of  the  first 
premium,  together  with  compliance  with  the  terms  of  the  policy  in 
respect  to  proofs  of  death,  she  made  out  &  prima  facie  case. 
In  an  action  on  said  policy  it  is  error  to  grant  a  nonsuit  at  the  close  of 
plaintifiTs  case  where  the  answer  alleged  that  the  defendant  tendered 
back  the  premium  received  and  renewed  said  offer,  as  there  was  no  proof 
of  such  tender  and  the  record  showing  no  offer  to  return  the  premium  it 
is  presumed  that  defendant  retained  the  same,  so  as  to  be  estopped  from 
claiming  that  there  was  no  contract. 

Appeal  by  the  plaintiff,  Alice  W.  McClelland,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Onondaga  on  the  22d 
day  of  March,  1911,  upon  the  dismissal  of  the.  complaint  by 
direction  of  the  court  at  the  close  of  plaintiff's  case  on  a  trial  at 
the  Onondaga  Trial  Term. 

A.  C.  Stevens  and  B.  J.  Shove,  for  the  appellant. 

Jerome  L.  Cheney,  for  the  respondent. 

FooTE,  J. : 

The  action  is  upon  a  policy  of  life  insurance  payable  to  plain- 
tiff, issued  upon  the  life  of  her  husband,  Eugene  B.  McClel- 
land, for  $1,000,  dated  Januaiy  12,  1910.  McClelland  made  a 
written  application  for  this  policy  on  January  twelfth  when  he 
was  in  good  health.  It  was  delivered  on  January  seventeenth 
and  the  first  premium  paid  on  the  next  day.  On  the  twelfth, 
after  signing  the  application,  McClelland  went  to  New  York 
city  from  his  home  in  Syracuse  and  returned  on  the  evening  of 
the  fourteenth,  ill  with  a  cold  and  grippe.  He  was  put  to  bed, 
a  physician  summoned,  and  did  not  again  leave  his  house;  his 
death  occurred  on  February  seventeenth. 

Defendant's  local  agent  at  Syracuse,  who  had  secured  the 
apphcation,  called  at  McClelland's  store  on  Satiuxiay,  the  fif- 
teenth, with  the  policy  ready  for  delivery,  and  was  then 
informed  that  McClelland  was  at  home  ill  with  what  was 
thought  to  be  a  slight  attack  of  the  grippe.  He  called  again 
on  Monday,  the  seventeenth,  and  was  again  informed  to  the 
same  effect.  He  then  delivered  the  policy  to  a  clerk  in  McClel- 
land's employ  at  his  store,  who  put  it  in  McClelland's  safe, 
where  it  remained  until  after  his  death.  This  clerk  promised  to, 
and  did,  secure  McClelland's  check  for  the  first  premiuiii  on  the 
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following  day,  the  eighteenth,  and  the  agent  called  at  McClel- 
land's  store  on  that  day  and  received  the  check.  He  was  then 
informed  that  McClelland  was  still  ill  and  confined  to  his  house 
in  bed  with  the  grippe,  but  that  his  physician  did  not  consider 
the  illness  serious.  Pneiunonia  developed,  which  the  physician 
discovered  early  in  February.  Inflammation  or  degeneration 
of  the  muscular  tissues  of  the  heart  followed,  which  was  the 
inunediate  cause  of  death.  This  inflammation  was  preceded 
by  gradually  developing  broncho-pneimionia,  also  described  as 
atypical  pneiunonia  because  lacking  some  of  its  usual  features, 
such  as  limg  involvement.  Although  the  presence  of  pnermionia 
had  not  been  discovered  by  the  attending  physician  on  January 
eighteenth,  he  testified  upon  the  trial  that  in  his  opinion,  based 
upon  the  subsequent  history  of  the  case,  McClelland  was 
suffering  from  atypical  pneumonia  on  that  day. 

The  appUcation  for  the  policy  which  McClelland  signed  con- 
tained the  following:  ''AH  the  following  statements  and 
answers,  and  all  those  that  I  make  to  the  company's  medical 
examiner  in  continuation  of  this  application,  are  true,  and  are 
offered  to  the  company  as  an  inducement  to  issue  the  proposed 
policy,  which  I  hereby  agree  to  accept,  and  which  shall  not  take 
effect  unless  and  until  the  first  premium  shall  have  been  paid 
during  my  continuance  in  good  health,  and  unless  also  the 
policy  shall  have  been  issued  during  my  continuance  in  good 
health."  This  application  was  subsequently  attached  to  and 
became  a  part  of  the  policy  contract. 

It  was  the  claim  of  plaintiff  at  the  trial  that  the  delivery  of 
the  policy  and  the  acceptance  of  the  first  premium  by  defend- 
ant's agent,  with  knowledge  that  McClelland  was  ill  at  home, 
was  a  waiver  of  the  condition  that  it  should  not  ''  take  effect 
unless  and  tmtil  the  first  premium  shall  have  been  paid  during 
my  continuance  in  good  health,  and  unless  also  the  policy  shall 
have  been  issued  dming  my  continuance  in  good  health." 

A  nonsuit  was  granted  at  the  close  of  plaintiff's  case,  the 
trial  court  holding  that,  although  the  agent  may  have  had 
power  to  bind  the  company  by  waiver,  the  evidence  did  not 
show  that  the  agent  had  knowledge  or  notice  that  McClelland 
had  the  serious  illness,  pneumonia,  which  he  in  fact  had. 

The  policy  contained  these  provisions: 
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"This  policy  and  the  application  herefor,  copy  of  which  is 
endorsed  hereon  or   attached   hereto,   constitute    the   entire 
contract  between  the  parties  hereto." 
And 

"Agents  are  not  authorized  to  modify  this  policy  or  to 
extend  the  time  for  paying  a  premium." 

Plaintiff  urges  that  the  nonsuit  was  erroneous  because  the 
acceptance  of  the  first  premiima,  with  notice  that  McClelland 
was  ill,  was  a  waiver  of  the  condition  of  the  policy,  and  estopped 
the  conapany  from  claiming  that  it  did  not  go  into  effect,  and 
for  this  plaintiff  relies  principally  upon  Ames  v.  Manhattan 
Life  Ins.  Co,  (40  App.  Div.  465;  affd.,  167  N.  Y.  584,  on  the 
opinion,  of  Barrett,  J.);  Benjamin  v.  Palatine  Ins.  Co.,  Ltd., 
(80  A.pp.  Div.  260;  affd.,  177  N.  Y.  588);   Stewart  v.  Union 
Uutual  Life  Ins.  Co.  (155  id.  257),  and  Wood  v.  American 
Fire  Ins.  Co.  (149  id.  385). 
^  the  Ames  case  the  agent  who  delivered  the  policy  and 
^^^ceived  the  first  premium  was  informed  that  Ostermoor,  the 
uisured,  was  ill  at  home.     The  agent  made  no  attempt  to 
ascertain  the  nature  and  extent  of  this  illness.     Ostermoor  was, 
in  fact,  ill  in  bed  with  a  fatal  illness  from  which  he  died  four 
or  five  days  later.     It  appears  from  the  record  that  Mr.  Justice 
Lawrence  in  his  charge  to  the    jury  instructed  them  that 
when  the  agent  delivered  the  policy  at  Ostermoor's  place  of 
business  he  was  told  that  Ostermoor  was  at  home  sick;  he 
inquired  what  was  the  matter  with  him  and  was  told  by  the 
person  he  inquired  of  that  he  did  not  know;  thereupon  he  deliv- 
ered the  policy  and  accepted  the  premium.     The  jury  were 
further  instructed  as  follows:  ''Now,  gentlemen,  I  charge  you, 
if  you  believe  that,  you  may  find  the  condition  that  Ostermoor 
should  be  in  good  health  at  the  time  of  the  delivery  of  the  policy 
or  else  that  it  should  have  no  inception,  was  waived.     If  you 
believe  that  with  knowledge  of  the  fact  that  Ostermoor  was  at 
home  ill,  Zimmerman  (the  agent)  neglected  to  go  into  particu- 
lars to  ascertain  as  to  what  was  the  matter  with  Ostermoor, 
that  was  a  matter  with  which  this  plaintiff  has  nothing  to  do, 
unless  you  find  that  he  fraudulently  concealed  the  information 
from  Zimmerman."    The  correctness  of  this  charge  was  sus- 
tamed  in  the  Api)ellate  Division  and  by  the  Court  of  Appeals. 
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In  the  case  at  bar  the  agent  made  similar  inquiries  in  respect 
to  McClelland  and  was  informed  that  he  was  at  home  ill  with 
a  cold  and  the  grippe  and  that  the  illness  was  not  considered 
serious.  This  information  was  correct  according  to  the  then 
imderstanding  of  the  physician  and  the  family.  Here,  the 
agent  acted  upon  this  information,  delivered  the  policy  and 
received  the  premiiun.  McClelland  was  then,  as  was  the 
insured  in  the  Ames  case,  at  home  and  in  bed  with  a  fatal  ill- 
ness. In  each  case  the  agent  knew  of  the  illness  and  if  the  act 
of  the  agent  in  the  Ames  case  is  to  be  binding  upon  the  com- 
pany as  a  waiver,  it  would  seem  that  a  like  result  must  follow 
here  for  the  agent  undertook  to  take  the  risk  for  his  company 
knowing  that  McClelland  was  ill.  There  was  no  concealment 
or  misrepresentation  as  to  the  seriousness  of  the  illness,  and  no 
one  at  that  time  considered  it  serious  or  dangerous.  As  the 
agent  in  the  Ames  case  acted  without  knowledge  that  the 
insured  in  that  case  was  dangerously  ill  and  was  held  to  have 
thereby  waived  the  condition  of  the  poUcy  for  his  company,  it 
would  seem  that  the  same  result  must  follow  here,  and  that  if 
the  authority  of  the  Ames  case  has  not  been  overthrown,  the 
trial  court  erred  in  holding  that  there  was  no  waiver  because 
the  agent  did  not  have  knowledge  or  notice  that  McClelland's 
illness  was  in  fact  pneumonia,  although  not  so  known  or  under- 
stood by  any  one  at  the  time.  Moreover,  in  the  Ames  case,  the 
court  was  asked  by  counsel  for  the  insurance  company  to 
charge  the  jury  as  follows:  ''The  delivery  of  the  pohcy  by 
Zimmerman  did  not  constitute  a  waiver  on  the  part  of  defend- 
ant of  any  agreement  that  there  should  be  no  contract  of  insur- 
ance imtil  a  policy  should  be  issued  and  accepted  during  the 
good  health  of  the  insured,  as  there  is  no  evidence  that  Zim- 
merman was  aware,  previously  to  or  at  the  time  of  the  delivery 
of  the  pohcy,  of  the  truth  or  actual  facts  concerning  Ostermoor's 
condition  of  ill  health." 

The  court's  ruling  upon  this  request  was  as  follows:  ''Zim- 
merman was  not  aware  apparently,  gentlemen,  of  the  nature 
of  the  disease  with  which  Ostermoor  was  suffering,  but  he 
had  been  told  that  he  was  ill  at  home  or  sick  at  home.  There- 
fore I  decline  to  charge  that  without  that  modification." 
Other  requests  presenting  the  same  question  in  different  form 
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were  made  and  refused,  by  which  the  trial  court  distinctly  took 
the  position  that  the  deUvery  of  the  policy  and  the  acceptance 
of  the  premium  was  a  waiver  of  the  condition  in  reference  to 
good  health,  although  the  agent  had  no  knowledge  or  notice 
that  the  illness  was  of  a  serious  character.  The  exceptions  to 
these  refusals  were  urged  before  the  Court  of  Appeals  as 
grounds  for  reversal  of  the  judgment  at  considerable  length 
upon  the  briefs  of  counsel  for  the  insurance  company,  and  the 
decision  of  that  court  affirming  the  judgment  necessarily  went 
to  the  extent  of  holding  that  it  was  not  necessary  for  the  agent 
to  be  advised  of  the  serious  character  of  the  illness  to  accom- 
plish a  waiver. 

It  is  urged  by  the  respondent  that  the  Ames  case  is  no  longer 
to  be  followed  as  an  authority  in  view  of  the  later  decision  of 
the  Court  of  Appeals  in  Russell  y.  Prudential  Ins.  Co.  (1Y6 
N.  Y.  178). 

In  that  case  the  agent  undertook  to  waive  the  condition  of 
the  policy  to  the  effect  that  it  should  not  take  effect  imtil  after 
the  payment  of  the  first  premiiun.  The  agent  gave  credit  for 
the  first  premium  and  the  insured  was  killed  in  an  accident 
diuing  this  term  of  credit  and  before  the  premium  was  actu- 
ally paid.  We  think  there  was  no  intentional  departure  from 
the  rule  in  the  Ames  case.  It  appears  from  the  opinion  that 
the  case  was  distinguished  from  prior  decisions  of  that  court 
dealing  with  waivers  of  various  kinds  in  insurance  cases,  and 
esi)ecially  the  cases  where  waivers  had  been  predicated  upon 
*'  knowledge  of  the  agent  before  issuing  the  poUcy  that  prop- 
erty was  subject  to  mortgage  or  other  lien;  that  the  title  was 
in  a  third  person;  that  there  was  other  and  undisclosed  insur- 
ance, or  various  conditions  which  would  render  the  poUcy  void, 
by  its  terms,  if  the  company  were  not  chargeable  with  the 
knowledge  of  its  agent,  by  reason  of  information  imparted  to 
him  by  the  insiu^  during  the  preliminary  negotiations." 

The  Rvssell  case  was  decided  in  October,  1903.  The  case  of 
Northern  Assurance  Co.  v.  Building  Association  (183  U.  S. 
308),  decided  in  January,  1902,  was  not  referred  to  in  the 
opinion.  The  Supreme  Court  of  the  United  States  in  that  case 
review  in  extenso  the  authorities  dealing  with  the  power  of 
agents  of  insurance  companies  to  waive  conditions  of  pohcies, 
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particularly  conditions  which  affect  the  inception  of  the  insur- 
ance contract,  and  criticize  the  rule  prevailing  in  the  Ames 
and  other  New  York  cases.  Nevertheless,  in  Benjamin  v.  Pala- 
tine Ins.  Co.,  Ltd.  (80  App.  Div.  260),  Mr.  Justice  WnjARD 
Bartlett,  writing  for  the  Appellate  Division  in  the  Second 
Department,  held  that  the  New  York  rule  as  declared  in  Wood 
V.  American  Fire  Ins.  Co.  (149  N.  Y.  382),  and  other  cases,  must 
he  followed  by  our  courts,  notwithstanding  the  views  of  the 
Supreme  Court. of  the  United  States  in  the  Northern  Assurance 
Co.  case.  The  Benjamin  case  arose  upon  a  fire  insurance  policy 
containing  a  provision  that  it  should  be  void  if,  with  the  knowl- 
edge of  the  insured,  foreclosure  proceedings  should  be  com- 
menced, etc.  It  appeared  that  foreclosure  proceedings  had  been 
commenced  more  than  a  year  before  the  policy  was  issued,  but 
that  the  agent  writing  the  policy  had  knowledge  of  the  pendency 
of  those  proceedings,  and  it  was  held  that  his  knowledge  was  the 
knowledge  of  the  company  and  a  waiver  of  the  condition.  The 
Benjamin  case  was  subsequently  affirmed  without  opinion  in 
the  Court  of  Appeals  (177  N.  Y.  588). 

It  must  be  held,  therefore,  that  the  Court  of  Appeals  does 
not  consider  the  Russell  case  as  a  departure  from  the  rule  of 
its  former  decisions,  including  the  Am^s  case,  and  that  it 
intends  to  adhere  to  that  rule,  notwithstanding  the  contrary 
views  of  the  Supreme  Court  of  the  United  States. 

We  are  also  of  opinion  that  the  learned  trial  justice  was  in 
error  in  requiring  plaintiff  to  assume  the  burden  of  showing 
that  McClelland  was  in  good  health  within  the  meaning  of  the 
policy  at  the  time  the  first  premium  was  paid.  The  plaintiff 
produced  the  policy  and  put  it  in  evidence,  proved  the  payment 
of  the  first  premium  and  compliance  with  the  terms  of  the 
policy  in  respect  to  proofs  of  death,  and  rested.  Thereupon 
defendant,  in  moving  for  a  nonsuit,  took  the  position  that  the 
burden  was  upon  the  plaintiff  to  show  that  McClelland  was 
in  good  health  at  the  time  the  policy  was  issued  and  the  first 
premium  paid.  The  court  so  ruled  and  the  plaintiff  was 
required  to  give  her  evidence  upon  that  subject.  We  think 
the  plaintiff  made  a  prima  facie  case  by  proving  the  issu- 
ance and  delivery  of  the  policy  and  the  payment  of  the  first 
premium,  together  with  compliance  with  the  terms  of  the  policy 
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in  respect  to  proofs  of  death,  and  that  the  burden  then  rested 
with  the  defendant  to  show  that  the  pohcy  did  not  take  effect 
on  account  of  McClelland's  condition  of  health.  We  think  the 
plaintiff  was  prejudiced  by  this  ruling,  for  had  the  evidence 
upon  that  subject  been  presented  as  a  part  of  defendant's  case 
no  doubt  it  would  have  required  submission  to  the  jury,  under 
proper  instructions,  of  the  question  as  to  whether  McClelland 
was  in  good  health  within  the  meaning  of  the  policy  at  the 
time  the  first  premiiun  was  paid. 

There  is  another  groimd  upon  which  it  must  be  held  that  the 
nonsuit  in  this  case  was  erroneous.  The  defendant  had  pleaded 
in  its  answer  that  it  had  tendered  to  plaintiff  the  premium 
received  by  its  agent  from  McClelland,  and  the  answer  alleged 
"and  the  defendant  now  renews  the  said  offer."  But  as  the 
nonsuit  was  granted  at  the  close  of  plaintiff's  case,  there  was 
no  proof  of  any  such  tender  and  the  record  does  not  show  any 
offer  to  return  the  premium.  Hence,  upon  the  present  record, 
the  defendant  is  in  the  attitude  of  retaining  the  premium  paid 
to  its  agent  and  still  claiming  that  the  insurance  contract 
never  took  effect.  If  the  defendant  retained  the  premium 
paid,  after  knowledge  of  all  the  facts,  it  would  be  estopped  from 
claiming  that  there  was  no  contract.  Hence,  in  any  view  of 
the  case  nonsuit  was  improper. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  plaintiff  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


The   People   of   the    State   of  New    York,  Appellant, 
V.  Edward  Bink,  Respondent. 

Third  Department,  May  8,  1912. 

Crime  —  appeal — judgment  auBtaining  demurrer  to  indictment — pubUc 
nuisance — sufficiency  of  indictment. 

In  a  criminal  action  the  People  may  appeal  from  a  judgment  sustaining  a 
demurrer  to  the  indictment,  although  the  decision  gave  the  right  to 
resubmit  the  case  to  the  grand  jury. 
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An  indictment  charging  the  defendant  with  creating  a  public  naisanoe, 
as  defined  in  section  1530  of  the  Penal  Law,  is  sufficient  if  it  shows  that 
the  acts  charged  **  annoyed  "  a  considerable  number  of  persons;  it  is  not 
necessary  to  allege  that  they  "injured "  **  the  comfort,  repose,  health  or 
safety  "  of  such  persons. 

Bbtts,  J.,  dissented. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New 
York,  from  a  judgment  and  order  of  the  Coimty  Court  of 
Saratoga  county  rendered  on  the  2l8t  day  of  November,  1911, 
sustaining  the  defendant's  demurrer  to  an  indictment. 

William  T.  Moorey  for  the  appellant. 

Leary  &  Fullerton  [Walter  A.  Fullerton  of  counsel],  for 
the  respondent. 

Smith,  P.  J. : 

The  indictment  challenged  charged  that  the  defendant,  near 
a  pubhc  highway  in  the  town  of  Stillwater,  upon  which  said 
public  highway  a  large  number  of  people  were  daily  passing 
and  repassing,  and  in  the  vicinity  and  near  the  dwelling  houses 
of  a  large  number  of  people  then  and  there  living  and  i-esiding, 
did  imlawfuUy  keep,  maintain  and  conduct  a  certain  building, 
stove,  boiler,  cauldron,  place  and  establishment,  and  did  cause 
and  procure  to  be  kept,  maintained  and  conducted  a  certain 
building,  stove,  boiler,  cauldron,  place  and  establishment  for 
the  purpose  of  cooking,  boiling,  melting,  trying  and  rendering 
putrid  and  decayed  meat,  bones  and  tallow,  and  did  then  and 
there  cook,  boil,  melt  and  render  large  quantities  of  putrid  and 
decayed  meat,  bones  and  tallow,  by  reason  of  which  unwhole- 
some gases,  vapors,  odors  and  stenches  were  emitted,  so  that  the 
air  at  different  times  became  filled  and  impregnated  with  the 
smokes,  gases,  vapors,  odors  and  stenches,  and  was  thereby  ren- 
dered corrupt,  offensive  and  \m wholesome,  and  that  by  reason 
thereof  the  defendant  did  seriously  annoy  a  considerable  num- 
ber of  persons  then  and  there  passing  and  repassing  upon  said 
public  highway  and  then  and  there  Uving  and  residing  in  the 
vicinity  of  said  building,  stove,  etc.  The  indictment  then 
named  several  persons  who  were  annoyed  thereby.  To  this 
indictment  the  defendant  demurred,  and  his  demurrer  baa  been 
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sustained  by  the  court  below,  and  from  the  order  sustaining  the 
demurrer  this  appeal  is  taken  by  the  People. 

The  first  question  raised  is  as  to  the  right  of  the  People  to 
appeal.  In  the  decision  sustaining  the  demurrer  the  right  was 
given  to  resubmit  the  case  to  the  grand  jury,  and  it  is  claimed 
that  with  the  privilege  of  resubmission  the  People  have  no  right 
to  appeal.  The  right  to  appeal  is  given  by  section  518  of  the  Code 
of  Criminal  Procedure,  which  authorizes  an  appeal  by  the  Peo- 
ple "  upon  a  judgment  for  the  defendant,  on  a  demurrer  to  the 
indictment."  This  right  of  appeal  is  not  conditioned  upon  the 
fact  that  no  right  of  resubmission  is  given.  The  appeal  is  not 
from  the  order  allowing  or  directing  a  resubmission,  but  from 
the  order  and  decision  sustaining  the  demurrer  to  the  indict- 
ment. K  that  indictment  be  deemed  by  the  district  attorney 
to  be  a  good  one  we  see  no  reason  why  the  matter  should  be 
retumed  to  the  grand  jury,  or  why  the  right  to  resubmit  should 
take  from  the  People  the  right  of  appeal  which  is  given  uncon- 
ditionally by  the  statute  above  cited.  The  case  of  People  v. 
ZeHllo  (200  N.  Y.  443),  cited  by  the  defendant,  was  an  appeal 
by  "  the  defendants  "  from  an  order  of  resubmission,  and  not  an 
appeal  by  the  People  from  a  decision  sustaining  a  demurrer  to 
an  indictment. 

This  brings  us  to  the  merits  of  the  appeal.  By  section  1530 
of  the  Penal  Law  a  public  nuisance  is  defined  as  the  unlawful 
doing  of  an  act  which  "  annoys,  injures  or  endangers  the  com- 
fort, repose,  health  or  safety  of  any  considerable  number  of 
persons. ''  The  demurrer  has  been  sustained  on  the  groimd 
that  the  allegation  is  simply  that  the  acts  of  the  defendant 
"annoyed"  a  considerable  number  of  persons,  omitting  any 
allegation  that  such  acts  ^^ injured"  ^Hhe  comfort,  repose, 
health  or  safety"  of  such  persons.  By  reasonable  interpre- 
tation, however,  the  acts  become  a  crime  within  the  statute 
when  they  annoy  a  considerable  nimiber  of  persons.  To  inter- 
pret the  statute  that  such  acts  must  annoy  "the  comfort, 
repose,  health  or  safety  "  of  those  persons  would  be  an  unnat- 
ural straining  of  the  provisions  of  the  act.  Moreover,  you 
cannot  annoy  a  person  without  injuring  his  comfort  or  repose, 
and  however  strictly  the  statute  should  be  construed  the  crime 
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is  fairly  alleged,  so  as  to  give  the  defendant  full  notice  of  the 
charge  intended  to  he  made  against  him,  and  any  imperfection 
in  its  statement  in  no  way  tends  to  prejudice  the  substantial 
rights  of  the  defendant  upon  the  merits.  (See  People  v. 
Helmery  154  N.  Y.  596;  People  v.  WilliSy  158  id.  392;  People 
V.  Lammerts,  164  id.  137.)  We  are  of  opinion  that  the 
demurrer  was  improperly  sustained,  and,  therefore,  that  the 
order  should  be  reversed  and  the  demurrer  overruled,  with 
leave  to  defendant  to  plead  anew. 

All  concurred,  except  Betts,  J.,  dissenting. 

Judgment  reversed  and  demurrer  overruled,  with  leave  to 
defendant  to  plead  anew. 


New  England  Brick  Company,  Appellant,  v.  The  State  op 
New  York,  Eespondent. 

Third  Department,  May  8,  1912. 

State —injury  to  lands  caused  by  insufficient  canal  culvert — proof 
justifying  recovery. 

Action  against  the  State  brought  in  the  Court  of  Claims  to  recover  for 
injuries  to  lands  by  the  waters  of  a  stream  which  backed  up  owing  to 
the  alleged  insufficiency  of  a  culvert  maintained  by  the  State  beneath 
the  Champlain  canal.  Evidence  examined,  and  held^  that  the  culvert  as 
originally  constructed  was  not  sufficient  to  carry  off  waters  resulting 
from  rainfalls  which  might  reasonably  be  anticipated,  and  that,  in  addi- 
tion, the  culvert  had  been  allowed  to  become  obstructed  by  a  stump  so 
that  the  claimant  was  entitled  to  recover  his  reasonable  damages. 

Appeal  by  the  claimant,  the  New  England  Brick  Com- 
pany, from  a  judgment  of  the  Court  of  Claims  of  the  State  of 
New  York  in  favor  of  the  defendant,  bearing  date  the  17th 
day  of  October,  1910,  and  entered  in  the  office  of  the  clerk  of 
the  Court  of  Claims  dismissing  the  claimant's  claim. 

Benjamin  B.  Hutchins  [Robert  Frazier  of  coimsel],  for 
the  appellant. 

Thomas  Carmody,  Atfoniey-General  [Henry  Selden  Ba^con 
of  coimsel],  for  the  respondent. 
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Betts,  J. : 

The  New  England  Brick  Company,  a  foreign  corporation 
organized  and  existing  tinder  the  laws  of  the  State  of  Maine, 
was  the  owner  on  September  4,  1907,  and  for  some  time  prior 
thereto  of  a  brickyard  in  the  town  of  Halfmoon,  Saratoga 
county,  N.  Y.,  near  the  village  of  Mechanicville.  Eunning 
through  the  said  premises  of  claimant  is  a  small  stream  known 
as  the  Hart  or  HoUow  brook.  This  brook  drains  this  valley,  con- 
taining about  two  square  miles  of  land,  and  after  leaving  the 
premises  of  claimant  said  brook  flows  under  a  highway  bridge 
and  about  seventy-five  feet  beyond  that  flows  by  means  of 
a  double  culvert  with  two  rectangular  openings  about  sixty 
feet  long,  about  two  feet  nine  inches  wide  and  four  feet  four 
inches  high  imder  the  Champlain  canal  belonging  to  the 
defendant  and  which  culverts  were  erected  and  are  maintained 
by  it.  On  September  2,  3  and  4,  1907,  there  was  a  rainstorm 
in  that  vicmity,  which  was  very  severe  on  the  fourth.  It  is 
claimed  by  the  brick  company  that  the  double  culvert  in  ques- 
tion, constructed  by  the  State  in  about  1823,  was  insufficient  to 
cany  off  the  water  of  this  stream  at  the  time  of  this  storm  and 
as  a  result  the  water  backed  up  and  overflowed  the  claimant's 
brickyard  and  put  out  the  fires  under  a  kiln  of  brick,  destroy- 
ing many  thousands  of  brick  partly  burned,  many  thousands  of 
brick  unbumed,  some  yellow  ochre  and  a  private  bridge  of 
claimant,  and  in  addition  damaged  a  dwelling  house  belonging 
to  claimant.  It  is  claimed  all  this  damage  occurred  because  of 
the  insufficient  size  of  this  double  culvert  to  carry  off  the  water 
which  reasonable  foresight  and  prudence  and  engineering  skill 
on  the  part  of  the  defendant  should  have  foreseen  would  have 
been  likely  to  have  occurred  at  times  of  heavy  rainfall  and  that 
the  defendant  was  also  negligent  in  not  properly  keeping  the 
culverts  in  question  cleaned  so  as  to  take  the  waters  from  the 
brook. 

The  Court  of  Claims  found  against  the  claimant,  dismissing 
its  claim,  and  from  this  decision  the  claimant  appeals. 

It  appears  that  there  was  a  rainfall  in  1864  and  another  in 
1887  of  about  the  same  volume  as  that  of  these  September  days, 
1907^  and  that  each  time  the  water  of  the  brook  was  dammed 
back  by  the  culvert  so  that  it  overflowed  the  canal  bank. 
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The  court  finds  that  by  reason  of  such  flooding  of  claimant's 
brickyard  in  September,  1907,  the  personal  property  of  claimant 
was  damaged  and  also  the  dwelling  house  in  question. 

It  appeared  in  evidence  that  on  September  second  for  twenty- 
four  hours  the  rainfall  was  forty-five  one-himdredths  of  an 
inch.  On  September  third  the  rainfall  was  seven-tenths  of 
an  inch  and  on  September  fourth  it  was  four  and  twenty-five 
one-himdredths  inches,  this  amoimt  being  in  each  instance  for 
the  twenty-four  hours  of  the  day  and  no  definite  evidence 
being  given  as  to  what  portions  thereof  fell  during  any  par- 
ticular part  of  either  of  these  days. 

The  court  f oimd  that  the  capacity  of  the  said  double  culvert 
was  about  6,000,000  gallons  of  water  per  hour  when  the  water 
reached  the  height  of  the  top  of  the  culvert  and  about  9,000,000 
gallons  per  hour  when  the  water  was  about  ten  feet  above  the 
top  of  the  culvert,  and  about  12^000,000  gallons  of  water  per 
hour  when  the  water  was  running  over  the  top  of  the  canal 
bank;  also  that  a  rainfall  of  one  inch  upon  two  square  miles 
amounts  to  84,755,000  gallons  of  water;  that  the  actual  nm-off 
from  the  watershed  of  Hart  brook  would  be  about  18,000,000 
gallons  of  water  in  one  hour;  that  an  inch  of  rainfall  per  hour 
is  a  heavy  rainfall  and  that  it  occurs  frequently;  thus  it  appears 
from  the  finding  of  the  court  that  the  culvert  as  constructed 
was  not  sufficient  to  carry  off  an  inch  of  rainfall  per  hour, 
which  occurs  frequently.  The  court  also  found  that  an  inch 
of  rainfall  per  hour  is  the  usual  basis  for  making  calculation 
for  the  construction  of  culverts,  hence  it  appears  that  without 
any  obstruction  of  the  culvert  it  was  not  of  sufficient  size  to 
carry  off  the  rainfall  that  might  reasonably  be  expected  to 
occur  in  this  valley  and  which  frequently  did  occur.  When 
the  water  rose  high  enough  to  flow  over  the  canal  banks  it 
would  back  up  so  as  to  flood  claimant's  brickyard. 

Findings  of  fact  Nos.  34  and  35  are  as  follows: 

"34.  That  there  was  a  rainfall  in  the  afternoon  of  Sept. 
4,  1907,  over  the  drainage  of  Hart  brook  as  appears  by 
gauges  taken  within  one  mile  of  claimant's  property  of  4.25 
inches. 

"  35.  That  the  rain  storm  which  occurred  on  the  4th  of  Sep- 
tember, 1907,  was  an  extraordinary  storm,  no  other  storm  of 
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equal  severity  having  occurred  in  twenty  yeaxs,  and  only  two 
such  storms  having  been  known  since  the  year  1826." 

These  findings  are  unsupported  by  the  evidence.  There  is  no 
evidence  that  this  four  and  twenty-five  one-hundredths  inches 
of  water  fell  only  in  the  afternoon.  Nor  is  there  any  evidence 
that  only  two  such  storms  as  did  occur  were  known  to  have 
occurred  since  the  year  1826.  Of  course  no  one  was  produced 
on  this  trial  who  claimed  to  have  any  recollection  running 
back  to  1826,  and  no  one  was  produced  with  records  that  ran 
back  so  far  as  that. 

So  that  we  have  a  culvert  constructed  by  the  defendant 
under  this  canal  that  was  manifestly  of  insufSicient  size  to 
carry  away  the  water  that  was  reasonably  to  be  anticipated  by 
competent  engineers  to  flow  down  this  brook  from  the  rainfall 
in  this  valley. 

In  addition  testimony  was  given  by  which  the  court  should 
have  found  that  there  was  a  stmnp  that  had  been  across  one  of 
these  culverts  for  some  time  prior  to  this  September  storm  and 
evidence  tending  to  show  that  these  culverts  were  not  properly 
cared  for  by  the  State  so  far  as  keeping  them  reasonably  clean 
and  free  from  accumulations  of  debris  that  were  deposited 
therein,  and  there  is  evidence  from  which  the  court  might 
have  found  and  which  was  practically  imcontradicted  that  this 
condition  had  existed  for  some  time  prior  to  the  injury  done  to 
claimant's  property. 

In  Mundy  v.  N.  F.,  L.  E.  &  W.  R.  R.  Co.  (75  Hun,  479)  a 
part  of  the  syllabus  is  as  follows:  '^The  party  constructing  a 
dam  should  construct  it  in  such  a  manner  as  to  resist  such 
extraordinary  floods  as  may  be  reasonably  expected  occasion- 
ally to  occur,  and  it  is  a  question  for  the  jury  to  determine 
whether  a  flood  of  an  extraordinary  character  was  such  that 
it  should  have  been  anticipated  and  provided  against.  The 
same  principle  applies  as  to  the  construction  of  a  culvert  in  an 
embankment  traversing  the  overflow  bed  of  a  river." 

A  recovery  had  in  that  case  was  affirmed,  and  see  the  numer- 
ous cases  in  that  opinion  cited. 

In  Higgins  v.  N.  F.,  i.  E,  &  W.  R.  R.  Co.  (78  Hun,  667, 
568)  Mr.  Justice  Haight  says:  ''  It  was  the  duty  of  the  defend- 
ant to  provide  a  bridge  with  an  opening  of  sufficient  capacity 
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to  meet  all  the  ordinary  exigencies  of  the  climate  and  the 
situation  of  the  stream,  and  also  such  extraordinary  exi- 
gencies as  experience  would  lead  the  people  residing  in 
that  vicinity  to  beheve  might  sometimes  occur,  although 
infrequently." 

In  Oreeley  v.  State  of  New  York  (94  App.  Div.  605),  a  case 
very  similar  to  this  (Justice  Houghton  writing),  it  is  said: 
"  It  is  the  duty  of  an  individual  or  corporation  constructing  a 
bridge  over  a  stream  to  provide  such  bridge  with  an  opening 
of  sufficient  capacity  to  meet  all  the  ordinary  exigencies  of  the 
climate  and  the  situation  of  the  stream,  and  also  such  extra- 
ordinary exigencies  as  may  reasonably  be  expected  to  occur, 
although  infrequently.  {Higgins  v.  N.  Y.,  L.  E.  (Sk  W.  R.  R. 
Co,,  78  Hun,  567;  Mundy  v.  N.  F.,  L.  E.  &  W.  R.  R.  Co., 
75  id.  479.)  Hence  it  follows  that  a  like  duty  is  imposed  upon 
the  State  in  the  construction  and  management  of  an  aqueduct. 
{Shannahan  v.  State  of  New  York,  57  App.  Div.  239.)  "  (See, 
also,  Wilson  v.  Pennsylvania  R.  R.  Co,,  129  App.  Div.  821; 
Rochester  White  Lead  Co.  v.  City  of  Rochester,  3  N.  Y.  463.) 

In  the  light  of  these  authorities,  and  in  view  of  the  situa- 
tion as  disclosed  by  the  evidence  here,  I  think  that  the  claim- 
ant had  a  valid  claim  against  the  State  of  New  York  and 
that  its  reasonable  damages  should  have  been  allowed  by  the 
Court  of  Claims. 

It  follows  that  the  determination  of  that  court  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  claimant  to 
abide  the  event. 

All  concurred. 

Judgment  reversed,  on  law  and  facts,  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 
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RosEY  T.  Kent,  Appellant,  v.  Friend  Fisk  and  Edward 
W.  HosKiNS,  as  Administrators,  etc.,  of  Mary  T.  Tuttle, 
Deceased,  Respondents. 

Third  Department,  May  8, 1012. 

WiU  construed  —  devise  with  power  to  sell  lands  for  support — when 
remainderman  takes  purchase-money  mortgages  given  upon  sale. 

Under  a  will  wherein  a  testator  stated  "I  *  *  *  give  and  bequeath 
to  my  wife  aforesaid  the  use  of  all  my  real  estate  during  her  natural 
life  and  if  at  any  time  she  thinks  more  is  necessary  for  her  support 
than  the  above  bequest  then  she  may  have  the  exclusive  right  to  sell 
and  dispose  of  a  portion  of  said  real  estate,  or  so  much  of  same  as 
she  may  consider  necessary  *  ♦  *  leaving  all  with  her  to  do  as  she 
deems  best,"  with  a  gift  to  an  adopted  daughter  of  all  lands  which  may 
remain  undisi>osed  of  by  the  wife  at  the  time  of  her  decease,  the  daughter, 
upon  the  happening  of  the  latter  event,  is  entitled  to  piu*chase-money 
securities  which  the  widow  accepted  in  part  payment  for  the  sale  of 
Jands. 

The  representatives  of  the  deceased's  widow  should  not  be  allowed  to 
administer  said  securities  so  as  to  be  entitled  to  commissions  thereon; 
but  if  any  portion  of  the  securities  represent  income  that  had  accrued 
which  belonged  to  the  widow's  estate,  her  representatives  should  be 
given  an  opportunity  to  show  the  amount  thereof. 

HoaGHTON  and  Lyon,  JJ.,  dissented,  with  opinion. 

AppEAii  by  the  plaintiff,  Eosey  T.  Kent,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  Essex  on  the  13th  day 
of  December,  1911,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Clinton  Special  Term,  sustaining  the 
defendants'  demurrer  to  the  complaint  and  dismissing  the  said 
complaint. 

S.  E  MaderSj  Edward  H,  Tatum  and  Maurice  B.  Deariy 
for  the  appellant. 

Fred  M.  La  Duke^  for  the  respondents. 

Betts,  J.: 

Samuel  D.  Tuttle,  a  resident  of  the  county  of  Essex  in  this 
State,  made  and  executed  his  will  July  10,  1865.  Three  pro- 
visions of  that  will  are  in  controversy  here  and  are  as  follows: 
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^^ First.  I  give  and  bequeath  to  my  beloved  wife  Mary  Tuttle 
at  my  decease  all  of  my  personal  property  that  may  remain 
after  the  payment  of  my  just  debts  and  funeral  expenses. 

^^  Second.  I  do  further  give  and  bequeath  to  my  wife  afore- 
said the  use  of  all  my  real  estate  during  her  natural  life  and 
if  at  any  time  she  thinks  more  is  necessary  for  her  support 
than  the  above  bequest  then  she  may  have  the  exclusive  right 
to  sell  and  dispose  of  a  portion  of  said  real  estate^  or  so  much 
of  same  as  she  may  consider  necessary  for  her  support  during 
her  natural  life,  and  in  case  of  sale  be  made  for  her  to  give  a 
conveyance  therefor  the  same  as  I  might  or  could  do  if  living, 
leaving  all  with  her  to  do  as  she  deems  best. 

^^  Thirdly.  I  give  and  bequeath  to  my  adopted  daughter 
Rosey  Tuttle  now  aged  about  eight  years  all  of  my  real  estate 
that  may  remain  imdisposed  of  by  my  wife  aforesaid  at  the 
time  of  her  decease." 

He  made  his  wife,  Mary  Tuttle,  the  sole  executrix. 

He  died  December  10,  1885,  and  his  will  was  probated  in 
Essex  county  February  16,  1886,  and  Mary  Tuttle  qualified  as 
such  executrix.  She  died  intestate  January  28,  1911.  May  22, 
1911,  letters  of  administration  upon  her  estate  were  duly  issued 
to  the  defendants. 

It  appears  by  the  complaint  that  at  the  time  of  his  death 
Samuel  D.  Tuttle  owned  three  pieces  of  real  estate  which  are 
described  in  the  complaint  in  this  action.  It  is  alleged  in  the 
complaint  that  in  1902  Mary  Tuttle  sold  one  of  these  parcels  of 
real  estate  for  $480,  and  took  a  bond  from  the  purchaser  and  a 
purchase-money  mortgage  for  $430  as  part  of  the  consideration 
for  the  conveyance,  and  that  at  the  time  of  the  commencement 
of  this  action  there  was  $345  due  upon  this  bond  and  mortgage 
unpaid;  that  about  January  26,  1904,  Mary  Tuttle  sold  the 
second  piece  of  real  estate  for  which  she  took  a  promissory  note 
from  the  purchaser  bearing  date  on  that  day  for  $700,  which 
note  remained  unpaid  at  the  date  of  her  death  and  the  statute 
had  not  nm  against  the  payment  of  the  same  and  there  was 
remaining  unpaid  thereon  the  sum  of  about  $945;  that  on 
October  13,  1909,  Mary  Tuttle  conveyed  the  third  piece  of  real 
estate  for  the  sum  of  $2, 500,  and  also  took  a  bond  and  purchase- 
money  mortgage  thereon  to  seciu^  that  amount,  and  at  the 
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time  of  her  death  there  was  unpaid  thereon  the  sum  of  $2,500, 
and  more. 

The  complaint  alleges  that  the  defendants  claim  the  posses- 
sion of  said  bonds  and  mortgages  and  note  as  the  administra- 
tors of  Mary  Tuttle  and  have  inventoried  the  same  as  her  prop- 
erty. The  value  of  the  property  was  $3,790;  that  plaintiff  is 
the  person  named  in  the  will  as  Rosey  Tuttle  and  at  all  times 
since  the  death  of  Mary  Tuttle  was  and  is  now  the  absolute 
owner  and  entitled  to  the  immediate  possession  of  the  said 
bonds,  mortgages  and  note  and  that  the  same  has  been  twice 
demanded  and  refused,  and  the  plaintiff  asks  judgment  for  the 
possession  of  the  said  securities  or  if  delivery  catmot  be  had  for 
the  value  thereof. 

The  defendants  demurred  to  the  complaint  on  the  grounds: 

I.  That  it  appears  on  the  face  thereof  that  the  court  has  not 
jurisdiction  of  the  subject  of  the  action. 

n.  That  it  appears  upon  the  face  of  the  complaint  that  the 
same  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  demurrer  coming  on  to  be  heard  at  Special  Term  was 
sustained.  The  court  construed  the  will  of  Samuel  D.  Tuttle 
holding  "  that  it  was  intended  by  the  testator  that  there  should 
be  vested  in  his  wife  an  absolute  power  of  disposition  for  her 
own  benefit,  and  that  none  of  the  proceeds  remaining  from  a 
sale  after  her  death  should  go  to  his  adopted  daughter.'' 

From  this  judgment  the  plaintiff  appeals. 

It  seems  to  be  necessary  to  construe  this  will. 

Samuel  D.  Tuttle  had  two  classes  of  property,  personal  and 
real  estate.  His  personal  property  he  gave  and  bequeathed 
absolutely  to  his  wife  and  with  that  we  have  no  concern.  He 
then  gave  and  bequeathed  to  his  wife  aforesaid  the  use  of  all 
his  real  estate  during  her  natural  life  and  provided  if  at  any 
time  she  thought  more  was  necessary  for  her  support  than  the 
above  bequest  (which  may  mean  the  i)ersonal  property  or  may 
mean  the  use  of  the  real  estate  or  both)  "  then  she  may  have 
the  exclusive  right  to  sell  and  dispose  of  a  portion  of  said  real 
estate,  or  so  much  of  same  as  she  may  consider  necessary  for 
her  support  during  her  natural  life,  and  in  case  of  sale  be  made  for 
her  to  give  a  con veyance  therefor,    *    *    *    leaving  all  with  her 
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to  do  as  she  deems  best,"  and  in  the  3d  claase  he  gives  and 
bequeaths  to  his  adopted  daughter,  Rosey  Tuttle,  then  aged 
about  eight  years,  all  of  his  real  estate  that  may  remain 
undisposed  of  by  his  wife  aforesaid  at  the  tune  of  her  decease. 

The  coiui;  at  Special  Term  lays  much  stress  on  the  clause 
**  leaving  all  with  her  to  do  as  she  deems  best,"  and  it  holds 
that  having  disposed  of  this  real  estate  and  turned  it  into  a 
different  kind  of  property,  therefore,  nothing  is  left  for  the 
remainderman. 

I  do  not  agree  with  this  interpretation  of  this  will.  It  is 
necessary  in  construing  wills  to  take  into  consideration  the 
entire  will  and  to  give  such  construction  thereof  as  would 
carry  out  and  effectuate  the  clear  intent  of  the  testator.  There 
is  also  another  canon  of  construction,  which  is  that  a  will  should 
be  so  construed  as  to  give  full  effect  to  every  part  thereof  if 
that  can  be  done  without  violence  to  any  of  its  provisions. 
Construed  in  the  light  of  these  two  principles,  I  think  it  is 
clear  that  the  testator  intended  to  give  his  wife  not  only  the  use 
of  his  real  estate  in  the  first  instance  but  also  to  give  her  the 
right  to  sell  such  portion  thereof  as  she  might  consider  neces- 
sary for  her  support  during  her  natiural  life  and  upon  her  death 
all  of  the  real  estate  or  all  of  the  proceeds  of  the  real  estate 
that  might  remain  undisposed  of  by  his  wife  should  belong  to 
his  adopted  daughter,  Rosey  Tuttle.  I  think  that  the  3d 
clause  means  just  the  same  as  though  the  testator  had  said: 
*' I  give  and  bequeath  to  my  adopted  daughter  Eosey  Tuttle 
all  of  my  real  estate  or  the  proceeds  thereof  that  may  remain 
undisposed  of  by  my  wife  for  her  support." 

The  authority  was  to  sell  and  dispose  of  such  portion  of  said 
real  estate  as  she  might  consider  necessary  for  her  support. 
She  had  sold  all  the  real  estate,  but  she  had  not  disposed  of 
the  proceeds.  The  i*eal  estate  was  her  husband's  to  devise  as 
he  saw  fit,  and  he  provided  that  whatever  was  not  necessary  for 
the  support  of  his  wife  should  belong  to  his  adopted  daughter, 
and  while  the  language  used  was  not  the  best  that  could  have 
been  adopted  for  the  purpose,  yet  it  is  doing  no  violence  to  the 
language  to  thus  construe  this  will. 

The  will  was  dated  and  executed  in  1865.  The  testator  died 
in  1885,  twenty  yeare  later.     He  thus  lived  to  see  his  promising 
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adopted  daughter  of  eight  years  develop  into  womanhood  of 
twenty-eight  and  saw  no  reason  during  that  time  to  change 
his  original  testamentary  intention.  This  child  of  eight  is 
now  a  woman  of  upwards  of  fifty  years.  She  has  waited 
many  years  for  this  inheritance.  The  executrix,  Mary  Tuttle, 
very  evidently  construed  the  will  as  I  am  construing  it,  as  she 
simply  turned  the  real  estate  into  securities  and  retained  them; 
some  of  these  securities  growing  in  value  or  amount  from  the 
time  of  her  taking  of  them  imtil  the  time  of  her  death. 

It  should  not  be  possible  imder  the  forms  of  law  to  thus 
disinherit  this  adopted  daughter  of  Samuel  D.  Tuttle.  This 
property  belongs  in  his  estate  and  to  this  plaintiff  and  not  in 
the  estate  of  his  wife,  and  the  taking  possession  of  such  securi- 
ties by  the  administrators  of  Mary  Tuttle  should  not  be  per- 
mitted to  operate  to  divest  the  title  and  ownership  of  them 
from  the  residuary  legatee  and  devisee  of  Samuel  D.  Tuttle  and 
carry  them  to  the  next  of  kin  of  Mary  Tuttle  to  be  distributed  in 
a  manner  entirely  foreign  to  the  will  of  the  owner  of  this  real 
estate. 

It  may  be  that  there  is  contained  in  these  securities  or  in  the 
amoimt  due  upon  them  income  therefrom  which  had  accrued 
at  the  time  of  the  death  of  Mary  Tuttle  and  which  belongs 
to  her  estate.  If  so  it  is  a  matter  of  defense  for  these  adminis- 
trators and  they  should  be  required  or  given  the  opportunity  to 
plead  the  same  to  the  end  that  such  deduction  could  be  made 
from  the  value  of  these  securities  and  retained  by  the  adminis- 
trators, but  the  administrators  should  not  be  allowed  to  carry 
these  securities  through  the  process  of  administration  in  the 
estate  of  Mary  Tuttle  and  thus  become  entitled  to  commissions 
thereon  upon  property  which  does  not  belong  to  that  estate. 

There  may  be  some  question  as  to  whether  the  plaintiff  has 
taken  the  better  remedy  or  whether  she  might  more  properly 
have  procured  an  administrator  with  the  will  annexed  to  be 
appointed  of  the  estate  of  Samuel  D.  Tuttle  and  then  procured 
the  transfer  of  these  securities  to  such  administrator,  but  as  she 
is  the  only  person  interested  in  the  estate  of  Samuel  D.  Tuttle 
and  the  absolute  owner  of  these  securities,  I  cannot  see  that 
any  good  purpose  could  have  been  accomplished  by  such  action 
on  her  part.     These  defendant  administrators  represent  the 
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next  of  kin  and  creditors  of  Mary  Tuttle,  and  the  plaintiff  and 
such  administrators  are  the  only  parties  that  are  concerned  in 
the  property  herein  involved. 

I  think  that  the  phrase  *' leaving  all  with  her  to  do  as  she 
deems  best "  was  simply  a  phrase  used  by  the  testator  in  refer- 
ence to  her  use  of  additional  property  other  than  her  life  estate 
in  this  estate,  and  this  receives  some  support  in  the  authorities. 

In  Matter  of  Blauvelt  (131  N.  Y.  249)  the  will  gave  to  the 
testator's  widow  during  her  widowhood  the  use  of  all  his  estate, 
"  authorizing  her  to  sell  and  dispose  of  any  of  my  real  estate  as 
to  her  shall  seem  just."  After  her  death  the  property  was  to 
be  divided  into  equal  portions  and  given  to  his  daughters  for 
hfe  and  upon  their  death  to  be  divided  among  their  heir?. 
The  widow  sold  certain  pieces  of  real  property.  Judge  Peck- 
ham,  writing  for  a  unanimous  court,  says:  "  We  have  no  doubt 
that  the  widow  took  but  a  life  estate  in  the  property  of  her 
husband  under  his  will.  The  permission  and  authority  given 
to  her  in  such  will  to  sell  and  dispose  of  the  real  estate  of  the 
testator,  '  as  to  her  shall  seem  just,'  when  taken  in  connection 
with  other  provisions  of  the  will,  plainly  restrict  her  power  in 
the  proceeds  arising  from  the  sale  of  such  real  estate  to  that  of 
a  life  tenant  only.  The  proceeds  take  the  place  of  the  realty, 
and  are  held  by  the  same  tenure.  The  will  disposed  of  the 
entire  estate  of  the  testator  after  the  death  of  the  widow." 

It  is  difficult  to  see  how  the  phrase  ^'leaving  all  with  her  to 
do  as  she  deems  best "  is  any  stronger  than  the  phrase  "  author- 
izing her  to  sell  and  dispose  of  any  of  my  real  estate  as  to  her 
shall  seem  just."  It  would  seem  that  the  phrase  in  the  Blau- 
velt Case  (supra)  is  much  stronger  than  the  phrase  used  by  the 
testator  here. 

See,  also,  McKeown  v.  Officer  (6  N.  Y.  Supp.  201),  where 
testator  devised  the  entire  remainder  of  his  property  to  his 
wife  for  her  support  and  comfort  to  vest  absolutely  in  her  dur- 
ing her  hf etime  and  at  her  decease  devised  and  bequeathed  the 
residue  to  remaindermen.  It  appeared  that  the  widow  left  the 
entire  property  of  the  estate  unexpended  and  had  used  and 
appropriated  the  income  thereof  only  during  her  widowhood, 
very  much  the  same  situation  as  here.  The  court  says:  "  In 
the  beaten  way  of  common  sense  and  fundamental  principles 
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this  is  a  plain  case.  The  intention  of  the  testator  is  easily  dis- 
covered, and  the  law  which  must  control  is  easily  understood. 
The  primary  gift  was  to  the  wife  absolutely  for  Uf e,  and  it  was 
svithin  her  power  to  appropriate,  enjoy,  and  use  all  the  property 
during  her  lifetime,  and  the  residuary  legatees  took  no  interest 
which  would  have  authorized  them  to  interfere  with  such  use 
in  any  way.  But  the  property  only  vested  in  her  absolutely 
during  her  lifetime.  At  her  decease  *  *  *  the  residue  of 
the  estate  was  devised  and  bequeathed  to  the  two  boards  desig- 
nated. The  gift  to  the  wife  was  conditional  upon  its  use  and 
appropriation  by  her  during  her  lifetime,  and  the  gift  of  the 
residue  dependent  upon  the  same  contingency.  There  is  no 
repugnancy  in  the  gift  of  the  property  to  the  wife  for  life, 
with  an  absolute  power  to  dispose  of  the  same  or  charge  it  with 
the  payment  of  her  debts,  and  a  subsequent  provision  giving 
the  residue  to  the  charitable  boards  upon  the  failure  of  the  wife 
to  dispose  of  or  exhaust  the  same  in  her  lifetime."  And  see 
the  cases  there  cited. 

If  the  construction  of  the  Vill  here  adopted  is  correct,  it  fol- 
lows that  the  judgment  appealed  from  should  be  reversed,  with 
permission  to  the  defendants  upon  the  payment  of  costs  of  the 
demurrer  and  costs  and  disbursements  of  the  appeal  to  answer 
within  twenty  days. 

All  concurred,  except  Houghton,  J.,  dissenting  in  opinion, 
in  which  Lyon,  J.,  concurred. 

Houghton,  J.  (dissenting): 

I  think  the  demurrer  to  the  complaint  was  properly  sustained 
on  the  groimd  that  the  plaintiff  is  not  entitled  to  maintain  her 
action  in  its  present  form. 

The  complaint  clearly  states  a  cause  of  action  for  the  recov- 
ery of  chattels,  and  it  is  not  claimed  that  it  states  any  kind  of 
an  equitable  cause  of  action.  The  demand  for  judgment  is  for 
the  possession  of  the  securities  mentioned,  or  in  case  deUvery  of 
them  cannot  be  had,  for  their  value.  The  complaint  alleges 
that  the  plaintiff  is  the  absolute  owner  and  entitled  to  the  imme- 
diate possession  of  the  securities  and  that  she  has  demanded 
possession  of  them  from  the  defendants  and  that  they  retain 
the  same  unlawfully.    The  facts  pleaded,  however,  do  not 
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show  that  the  plaintiff  has  the  legal  title  to  the  securities,  but 
on  the  contrary  show  that  the  legal  title  to  them  was  either  in 
the  estate  of  Samuel  D.  Tuttle,  deceased,  or  in  Mary  Tuttle  at 
the  time  of  her  death,  and  if  in  her  that  her  title  passed  to  the 
defendants  as  administrators  of  her  estate.  If  any  title  in  the 
plaintiff  at  all  is  shown,  it  is  an  equitable  title  which  imder  all 
the  authorities  is  insufiScient  to  enable  her  to  maintain  an  action 
at  law  for  the  recovery  of  the  securities. 

Under  the  Code  of  Civil  Procedure  (§  1690  et  seq.)  an  action 
in  replevin  and  for  the  recovery  of  a  chattel  are  of  the  same 
nature  and  the  same  requisites  are  essential  to  both  {Scofield 
V.  Whiteleggey  49  N.  Y.  259),  one  having  been  derived  from 
the  other.  {Sinnott  v.  Feiocky  165  N.  Y.  444.)  *'  Replevin  being 
primarily  a  possessory  action,  it  is  obvious  that  the  action  cannot 
be  sustained  for  the  purpose  of  trying  the  right  of  property." 
(34  Cyc.  1354.) 

An  equitable  right  to  the  possession  of  property  will  not 
support  an  action  of  replevin.  {National  Bank  of  Deposit  v. 
Roger Sy  1  App.  Div.  623;  Haxis  v.  Altieriy  2  Misc.  Rep.  252; 
Dodworth  v.  Jones,  4  Duer,  201.) 

I  agree  that,  under  the  will  of  Samuel  D.  Tuttle,  his  wife 
Mary,  in  addition  to  his  personal  property,  took  a  life  estate 
in  all  of  his  real  property,  with  the  right  to  sell  any  part  of 
it  and  use  the  proceeds  for  her  comfortable  and  proper  support 
and  maintenance.  Undoubtedly,  the  power  given  to  her  ena- 
bled her  to  convey  any  or  all  of  his  real  estate  and  pass  a  good 
title  to  the  purchaser,  unless  the  sale  was  collusively  made  for 
the  purpose  of  defrauding  the  plaintiff.  I  also  agree  that  the 
securities  which  she  took  for  the  purchase  price  of  the  real 
property  stand  in  equity  in  place  of  the  property  itself,  pro- 
vided she  had  not  used  them  or  pledged  them  for  her  support 
and  maintenance.  This  situation,  however,  must  be  established 
by  a  proper  judgment  in  equity  before  such  securities  can  belong 
to  the  plaintiff.  It  is  an  important  feature  of  the  situation 
that  this  plaintiff  is  not  under  the  will  a  remainderman  enti- 
tled to  all  the  residue  of  the  estate  which  may  remain  after 
the  wife  shall  have  used  all  that  may  have  been  required  for 
her  support.  There  is  devised  to  her  only  such  of  the  testator's 
real  estate  as  may  remain  undisposed  of  by  the  wife  at  the 
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time  of  her  decease.  Granting  that  the  words 
undisposed  of"  are  equivalent  to  the  words  '*  remain  unused 
for  support "  still  I  think  a  court  of  equity  should  pass  upon 
the  situation  and  decree  that  the  securities  are  entitled  to 
take  the  place  of  the  real  property,  and  that  the  plaintiff  is 
entitled  to  them  before  they  can  be  said  to  take  the  place  of 
such  real  property,  and  before  it  can  be  said  that  the  plaintiff 
has  legal  title  to  them. 

The  plaintiff  not  now  having  the  legal  title  to  the  securi- 
ties, but  only  an  equitable  one  at  best  she  cannot  maintain  an 
action  for  their  delivery  to  her. 
Besides  the  provisions  of  the  will  are  certainly  broad  enough 
I  to  cover  the  expenses  of  the  last  illness  of  the  wife  and,  in  the 

I  absence  of  any  separate  property  of  the  wife,  to  cover  the 

expenses  of  her  burial.  The  administrators  of  the  wife  were 
entitled  to  retain  possession  of  the  securities  for  the  purpose  of 
realizing  sufficient  money  to  pay  funeral  expenses  and  the 
expenses  of  her  last  sickness,  and,  therefore,  the  plaintiff  is  not 
entitled  to  immediate  possession  of  them. 

The  situation  is  quite  similar  to  that  disclosed  in  Seatvard  v. 

Davis  (198  N.  Y.  415),  and  the  plaintiff  can  pursue  her  remedy 

j  in  equity  according  to  the  procedure  there  pointed  out. 

j  By  inadvertence,  undoubtedly,   a  judgment  final  in  form 

j  was  entered  on  the  demurrer  instead  of  an  interlocutory  one. 

No  objection  is  made  on  this  ground  in  the  briefs,  and  on  the 

argument  the  parties  treated  the  judgment  as  interlocutory, 

and  the  majority  of  the  court  so  treats  it  in  the  decision 

made^  and  I  so  regard  it  and  vote  for  an  affirmance  of  the 

judgment  sustaining  the  demurrer,  giving  leave  to  the  plaintiff 

to  amend  her  complaint  upon  paying  costs  of  the  trial  court 

and  of  this  appeal. 

Lyon,  J.,  concurred. 

Judgment  reversed,  with  costs,  with  permission  to  defend- 
ants to  withdraw  demurrer  and  answer  within  twenty  days, 
upon  payment  of  costs  of  the  demurrer  and  of  the  appeal. 
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Leopold  Mahr,   Eespondent,  v.   Margaret   T.   Vaughan, 

Appellant. 

Third  Department,  May  8,  191^ 

Boarding  house  keeper— liability  for  clothing  alleged  to  have  been 
stolen  —  evidence  —  guaranty —negligence. 

In  an  action  by  a  roomer  against  the  keeper  of  a  rooming  houae  to  recover 
the  value  of  clothes  alleged  to  have  been  stolen  from  a  locicer  adjoining 
his  room,  it  appeared  that  the  plaintiff  hired  the  room  and  i>aid  a 
deposit}  that  the  next  morning  he  appeared  with  a  suitcase,  and  he  tes- 
tifies that  he  asked  the  defendant,  ^^  Where  can  I  put  my  clothes  ?  ^^  and 
that  she  said,  ^'  Tou  can  put  them  in  the  back  locker;  ^^  that  he  asked 
her,  "  Are  those  clothes  secure  ?  "  that  she  replied,  *'  Mr.  Mahr,  I  guar- 
antee you  for  that.^'  Plaintiff^s  room  had  a  lock  and  contained  suffi- 
cient hooks  for  his  clothes.  The  guaranty  was  absolutely  denied  by  the 
defendant,  and  also  any  knowledge  on  her  part  or  her  daughter's  that 
the  plaintiff's  clothing  was  in  the  locker.  The  questions  of  guaranty 
and  of  whether  the  defendant  was  negligent  or  not  in  caring  for  the 
clothes  were  submitted  to  the  jury. 

Held^  that  a  verdict  for  the  plaintiff  should  be  reversed  because  the  weight 
of  evidence  was  in  favor  of  the  defendant,  and  because  there  was  no 
question  of  negligence  pleaded  or  proved. 

There  was  no  new  consideration  for  the  alleged  contract  of  guaranty, 
hence  it  was  not  enforcible. 

Appeal  by  the  defendant,  Margaret  T.  Vaughan,  from  a 
judgment  of  the  County  Court  of  Albany  coimty  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  said  coimty  on 
the  24th  day  of  October,  1911,  upon  the  verdict  of  a  jury  for 
fifty  dollars,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  14th  day  of  November,  1911,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Henry  J.  Crawford^  for  the  appellant. 

James  R.  Stevens y  Jr.^  and  James  R.  Stevens j  for  the 
respondent. 

Betts,  J. : 

The  defendant  keeps  a  nouse  for  roomers  on  Lancaster  street, 
a  residence  street  in  the  city  of  Albany.  On  or  about  August 
23,  1911,  the  plaintiff,  who  is  a  hotel  waiter  in  Albany,  applied 
to  her  for  a  room.     The  defendant  showed  him  a  room  on  the 
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third  floor,  the  price  of  which  was  two  dollars  and  fifty  cents 
per  week.  The  plaintiff  says  he  made  a  deposit  the  first  day  he 
was  there  and  took  the  room.  Although  he  does  not  say 
directly  it  would  seem  that  he  paid  the  first  week's  rent  for  the 
room,  two  dollars  and  fifty  cents,  upon  that  day.  Practically 
all  that  was  done  between  the  plaintiff  and  the  defendant  on 
the  first  day  was  showing  the  plaintiff  the  room  which  he  could 
have,  Ins  accepting  the  same  and  his  paying  a  deposit  as  he 
calls  it. 

The  next  morning  the  plaintiff  appeared  with  a  suitcase,  and 
at  that  time  he  says  he  asked  the  defendant,  '*  Where  can  I  put 
my  clothes,"  and  he  testifies  that  the  defendant  said,  "  You  can 
put  them  up  in  the  back  locker. "  This  was  a  small  room  opening 
from  the  hall  from  which  plaintiff's  room  opened.  There  was 
no  lock  on  it.  There  was  a  door  and  some  boxes  in  there. 
The  plaintiff  claimed  that  when  he  was  told  by  the  defendant 
that  he  could  use  this  locker  he  asked  her,  '*  Are  those  clothes 
secure?"  She  said,  "Mr.  Mahr,  I  guarantee  you  for  that." 
Plaintiff's  room  had  a  lock  on  it.  Finally  his  trunk  came, 
which  also  had  a  lock  on  it.  He  testifies  that  he  put  some  extra 
clothing  that  he  did  not  wear  every  day,  of  the  value  of  seventy- 
five  dollars  and  seventy  cents,  in  this  locker,  leaving  it  unlocked. 
He  claims  the  clothing  consisted  of  a  blue  suit,  a  gray  suit,  top 
coat  and  a  tuxedo  suit,  and  the  most  of  them  had  been  worn. 
Plaintiff  testifies  that  he  had  been  there  perhaps  two  weeks, 
and  he  thought  he  heard  a  noise  in  the  night  or  dreamed  that 
he  did,  and  he  dreamed  that  some  one  was  stealing  his  clothes. 
He  lighted  a  match  and  looked  at  his  watch,  but  did  not  go  out 
into  the  hall  to  investigate.  In  the  morning  he  testifies  he 
found  his  clothing  that  he  put. in  the  locker  all  gone.  Where- 
upon he  told  the  defendant  of  it  and  went  and  got  a  police 
officer,  who  failed  to  find  his  clothing. 

It  appeared  that  another  roomer,  who  had  been  there  only  a 
short  time,  disappeared  during  this  night  or  early  next  morning. 

The  clothing  was  never  found  according  to  plaintiff,  and  he 
sues  the  defendant  for  the  value  thereof. 

The  defendant  says  that  she  never  told  plaintiff  that  he  could 
use  this  locker;  that  she  kept  the  locker  for  a  sort  of  store- 
App.  D^v^-VoL  CLI.        19 
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room,  and  that  her  daughter  kept  her  dresses  and  two  hat 
boxes  in  there;  that  she  never  saw  the  plaintiff's  clothing  in 
that  locker  or  knew  it  was  there.  Her  daughter  testifies  that 
she  went  to  this  room  twice  at  least,  two  Sundays,  while  plain- 
tiff was  there  and  never  saw  any  of  his  clothing  there,  and 
that  she  was  in  that  locker  at  other  times  while  the  plaintiff 
was  there  and  never  saw  any  of  his  clothing.  It  also  appears 
that  there  were  eleven  hooks  on  the  door  of  the  plaintiff's 
room  on  which  he  could  hang  his  clothing  if  he  desired;  that 
there  was  a  bureau  drawer  in  his  room;  that  he  had  a  key  to 
his  room  door,  and  had  a  trunk  which  he  could  lock. 

Upon  this  testimony  the  plaintiff  asks  a  recovery  here  on  the 
groimd  that  the  defendant  absolutely  guaranteed  or  insured 
the  safety  of  his  clothing.  The  guaranty  is  absolutely  denied 
by  the  defendant,  and  also  any  knowledge  on  her  part  or  her 
daughter's  that  the  plaintiff's  clothing  was  in  the  locker  at  any 
time  while  the  plaintiff  roomed  there. 

The  court  sent  the  question  of  the  guaranty  to  the  jury  and 
also  the  question  of  whether  the  defendant  was  negligent  or 
not  in  caring  for  these  clothes. 

There  was  no  question  of  negligence  in  the  complaint,  nor 
was  any  question  raised  on  the  trial  of  the  defendant's  negli  - 
gence.     There  was  no  negligence  proved. 

I  think,  therefore,  the  judgment  must  be  reversed  for  the 
reason  that  no  negligence  was  proved. 

I  also  think  that  the  case  should  be  reversed  on  the  ground 
that  the  weight  of  evidence  is  in  favor  of  defendant's 
contention. 

There  was  absolutely  no  new  consideration  for  this  alleged 
guaranty.  If  made  it  was  after  the  agreement  of  hiring  was 
entered  into  and  the  payment  had  been  made  thereon.  The 
plaintiff's  claim  would  make  the  defendant  the  absolute  insurer 
of  the  safety  of  his  clothing  for  which  no  consideration  what- 
ever was  paid. 

The  defendant  had  provided  hooks  and  a  place  for  the  plain- 
tiff to  hang  his  clothing  and  there  was  no  reason  why  she  should 
give  him  additional  room  for  occupancy. 

See  Siegman  v.  Keeler  (4  Misc.  Eep.  528;  24  N.  Y.  Supp.  821), 
which  holds  that  a  boarding  house  keeper  ia  liable  for  the  loss 
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of  goods  belonging  to  a  boarder  only  if  he  has  omitted  to 
exercise  ordinary  care  to  prevent  it. 

Although  the  question  was  sent  to  the  jury  as  to  the  negh- 
gence  of  the  defendant,  it  was  not  pleaded  and  there  is  abso- 
lutely no  proof  of  negUgence  or  want  of  care  on  the  part  of  the 
defendant.  It  would  seem  that  if  plaintiff  ever  had  the  cloth- 
ing that  he  contends  for,  and  it  was  in  the  locker,  it  was 
stolen  without  any  fault  of  the  defendant. 

I  think  the  trial  court  should  have  granted  defendant's  motion 
for  a  nonsuit  at  close  of  plaintiff's  case. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  and  disbursements  to  the  appellant  to  abide 
the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


In  the  Matter  of  the  Petition  of  William  W.  Farley,  as  State 
Commissioner  of  Excise,  Appellant,  for  an  Order  Revoking 
and  Canceling  Liquor  Tax  Certificate  No.  15,966,  Issued  to 
Thomas  H.  Hogan,  Respondent. 

Third  Department,  May  8,  1913. 

Intoxicating  liquors — subdivision  E  of  section  80  of  Liquor  Tax 
Law  construed — revocation  of  certificate  —  << having"  passageway 
to  gambling  room. 

Subdivision  E  of  section  80  of  the  Liquor  Tax  Law  forbids  the  "having" 
of  "any  opening  or  means  of  entrance  or  passageway  for  persons  or 
things  between  the  room  or  place  where  the  traffic  in  liquors  is  carried 
on,  and  any  other  room  or  place  where  any  person  whosoever  suffers  or 
permits  any  gambling/*  Not  alone  suffering  or  permitting  such  an 
opening  is  forbidden,  but  to  "  have  "  such  a  passageway  is  forbidden. 

Words  in  this  statute  must  be  considered  to  have  their  ordinary  meaning. 

Hence,  where  gambling  is  carried  on  in  a  room  over  a  saloon,  which  can 
only  be  reached  from  the  street  by  a  passageway  through  the  saloon, 
the  certificate  should  be  canceled,  although  there  is  no  community  of 
interest  between  the  saloonkeeper  and  the  proprietors  of  the  gambling 
establishment. 

HouoHTON,  J.,  concurred  in  part,  with  memorandum. 
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Appeal  by  the  petitioner,  William  W.  Farley,  as  State  Com- 
missioner of  Excise,  from  so  much  of  an  order  of  the  Supreme 
Court,  made  at  the  Albany  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Albany  on  the  13th  day  of 
November,  1911,  as  denied  an  application  to  revoke  a  liquor 
tax  certificate  because  of  a  violation  of  subdivision  E  of  sec- 
tion 30  of  the  Liquor  Tax  Law. 

A.  M.  Sperry  [Louis  M.  King  of  counsel],  for  the 
appellant. 

William  E.  Woollard  [Michael  D.  Reilly  of  counsel],  for 
the  respondent. 

Betts,  J. : 

Thomas  H.  Hogan  held  a  certificate  for  trafficking  in  liquors 
at  No.  560  Broadway  in  the  city  of  Albany  for  the  year  com- 
mencing October  1,  1910. 

On  the  8th  day  of  June,  1911,  William  W.  Farley,  as  State 
Commissioner  of  Excise,  began  a  proceeding  to  cancel  such 
liquor  tax  certificate,  alleging  three  different  kinds  of  violation 
of  the  Liquor  Tax  Law:  One,  wrongfully  and  imlawfuUy  suf- 
fering, permitting  and  having  an  opening  or  means  of  entrance 
or  passageway  between  the  certificated  place  and  a  place  where 
gambling  was  suffered  and  permitted;  in  other  words,  a  viola- 
tion of  subdivision  E  of  section  30  of  the  Liquor  Tax  Law;  two^ 
for  selling  liquor  on  Simday,  and,  three,  for  maintaining  screens, 
blinds  and  curtains  covering  a  part  of  the  window,  thus  con- 
cealing the  bar. 

A  trial  was  had  and  the  certificate  was  revoked  upon  the 
second  and  third  groimds,  and  the  application  to  revoke  such 
liquor  tax  certificate  because  of  the  violation  of  subdivision  E 
of  section  30  was  denied.  Commissioner  Farley  has  appealed 
from  that  part  of  the  order  only,  denying  the  application  for 
revocation  of  said  liquor  tax  certificate. 

It  appears  in  the  evidence  that  Hogan's  saloon  extends  from 
Broadway  through  to  James  street,  and  there  is  an  entrance 
into  said  saloon  both  from  Broadway  and  James  street;  that 
above  the  James  street  part,  at  least  of  the  saloon,  is  a  place 
at  which  gambling  was  permitted  and  carried  on;  that  the 
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only  entrance  to  this  place  where  gambling  was  permitted  or 
carried  on  was  from  the  saloon  through  a  door  opening  out  of 
the  saloon,  only  a  few  feet  from  the  James  street  entrance,  into 
a  small  room,  which  room  opened  into  the  stairs  near  the 
James  street  entrance  to  the  floor  above  where  gambUng  was 
carried  on. 

It  does  not  appear  from  the  evidence  that  there  was  any 
connection  whatever  between  the  business  of  Hogan  and  the 
business  said  to  be  carried  on  by  the  Eastern  Telegraph  Com- 
pany on  the  second  floor.  Such  evidence  as  there  is  is  to  the 
effect  that  no  Uquor  was  sold  in  Hogan's  place  to  be  car- 
ried up  and  served  in  the  rooms  of  the  Eastern  Telegraph 
Company. 

It  also  appeared  that  this  entrance  to  the  rooms  of  the 
Eastern  Telegraph  Company  had  been  practically  in  the  same 
place  for  many  years,  and  that  there  was  no  other  entrance 
from  the  street  except  through  Hogan's  saloon  or  cafe.  Hogan 
claims  to  have  had  no  control  over  the  door  opening  from  his 
saloon  to  the  floor  above;  that  the  key  was  controlled  and 
kept  by  the  parties  who  occupied  the  floor  above;  that  he 
did  not  know  that  gambling  was  carried  on  or  permitted 
there  and  that  he  had  to  wait  in  his  premises  at  night  for  the 
parties  from  upstairs  to  go  out  before  he  could  lock  his  own 
doors. 

Section  30  of  the  Liquor  Tax  Law  and  subdivision  E 
thereof,  so  far  as  material,  is  as  follows: 

«*  «  *  It  shall  not  be  lawful  for  any  person,  whether 
having  paid  such  tax  or  not,  to  sell,  offer  or  expose  for  sale,  or 
give  away,  any  liquor    *    *    *    or 

"E.  *  *  *  to  suffer,  permit  or  have  any  opening  or  means 
of  entrance  or  passageway  for  persons  or  things  between  the 
room  or  place  where  the  traffic  in  Uquors  is  carried  on,  and  any 
other  room  or  place  where  any  person  whosoever  suffers  or 
permits  any  gambling  *  *  *."  (See  Consol.  Laws,  chap. 
84  [Laws  of  1909,  chap.  39],  §  30,  subd.  E,  as  amd.  by  Laws  of 
1910,  chap.  494.) 

The  court  at  Special  Term  apparently  denied  the  application 
so  far  as  this  branch  of  it  was  concerned  for  the  reason  that 
^^  the  evidence  falls  short  of  showing  such  a  physical  condition 
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to  have  existed  there  as  makes  it  possible  under  the  law  to  find 
that  the  certificate-holder  permitted  or  suffered  an  entrance  or 
passageway  to  exist  between  the  saloon  proper  and  the  gam- 
bling room.  Upon  this  allegation  of  the  petition  the  motion 
for  an  order  revoking  the  license,  is  denied." 

It  would  seem  that  the  court  had  overlooked  the  fact  that 
the  statute  forbids  the  ^' having ^^  of  "any  opening  or  means 
of  entrance  or  passageway  for  persons  or  things  between  the 
room  or  place  where  the  traffic  in  liquors  is  carried  on,  and  any 
other  room  or  place  where  any  person  whosoever  suffers  or  per- 
mits any  gambling."  Not  alone  suffering  or  permitting  such 
an  opening  is  forbidden,  but  to  "have"  such  a  passageway  is 
forbidden.     There  was  such  a  passageway  here. 

It  is  idle  to  claim  that  a  passageway  from  the  certificated 
premises  to  a  place  on  a  second  story  where  gambling  is  per- 
mitted and  allowed  does  not  exist  when  the  only  way  in  which 
this  gambling  place  can  be  reached  from  the  street  is  through 
the  saloon  or  certificated  place  through  an  open  door,  whether 
the  door  is  left  open  by  the  certificate  holder  or  whether  it  is 
left  open  by  some  other  person.  It  is  an  opening  or  means  of 
entrance  or  passageway  for  persons  between  the  room  or  place 
where  the  traffic  in  liquors  is  carried  on  and  the  room  where 
gambling  is  suffered  or  permitted. 

Words  must  be  considered  in  this  statute  to  have  their  ordi- 
nary meaning,  and  giving  them  such  there  can  be  only  one 
conclusion  and  that  is  that  this  door  or  passageway  violated 
the  provisions  of  subdivision  E  of  section  30  of  the  Liquor 
Tax  Law. 

It  is  claimed  that  the  inhibition  of  the  statute  applies  to  only 
those  actively  doing  something;  some  community  of  interest 
between  the  certificate  holder  and  the  proprietor  or  proprietors 
of  the  place  where  gambling  is  permitted.  The  statute  does 
not  say  that.  What  is  forbidden  is  having  a  passageway  and 
the  passageway  was  here  and  open. 

It  is  claimed  that  the  enforcement  of  this  statute  would  be  a 
hardship  for  the  saloon  keeper.  Even  if  that  be  so  it  would  be 
an  argument  addi-essed  to  the  Legislature  and  not  to  the  courts. 
But  in  this  particular  case  the  saloon  keeper's  Ucense  was  can- 
celed for  the  two  reasons  other  than  violation  of  subdivision 
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E  of  section  30.  The  revocation  sought  affects  the  landlord 
or  owner  of  the  premises,  and  this  same  landlord  rents  his 
premises  both  to  the  certificate  holder  and  the  party  or  parties 
who  permitted  or  suffered  gambling  to  be  carried  on.  If 
this  real  estate  owner  wanted  to  preserve  his  saloon  rights  he 
could  have  suppressed  what  occurred  on  his  second  floor. 
There  were  many  ways  in  which  he  could  have  stopped  the 
business  there  shown  to  have  been  carried  on  if  the  court  was 
charitable  enough  to  suppose  that  he  was  ignorant  of  it. 

It  follows,  therefore,  that  that  portion  of  the  order  appealed 
from  should  be  reversed,  with  costs  and  disbursements. 

All  concurred;  Houghton,  J.,  in  memorandum. 

Houghton,  J.  (concurring): 

I  cannot  concur  in  a  reversal  of  that  part  of  the  order 
api)ealed  from  on  the  grounds  stated  by  Mr.  Justice  Betts.  I 
think  the  words  ''suffer,  permit  or  have,"  as  used  in  the 
Liquor  Tax  Law  (Consol.  Laws,  chap.  34  [Laws  of  1909, 
chap.  39],  §  30,  subd.  E,  as  amd.  by  Laws  of  1910,  chap.  494), 
mean  a  voluntary  suffering,  permitting  or  having  on  the 
part  of  the  license  holder.  As  a  legal  proposition  the  mere 
fact  that  there  exists,  against  the  protest  and  without  the 
assent  or  connivance  of  the  Uquor  tax  holder,  an  opening  or 
means  of  entrance  or  passageway  between  the  place  where  the 
traffic  in  liquors  is  carried  on  and  another  room  where  gambling 
is  permitted,  does  not  authorize  the  cancellation  of  a  liquor  tax 
certificate.  The  opening  or  means  of  communication  must  be 
attributable  to  him  and  such  a  situation  existing  without  his 
knowledge  or  against  his  protest  does  not  come  within  the  inhibi- 
tion of  the  statute.  I  think,  however,  from  the  facts  appearing 
in  the  present  case  it  is  quite  apparent  that  the  passageway  from 
the  saloon  to  the  gambling  establishment  existed  with  the  full 
knowledge  and  concurrence  and  acquiescence  of  the  present 
liquor  tax  holder  and  his  assignor.  There  was  a  stairway 
leading  from  Broadway  to  the  second  story,  but  for  reasons 
best  known  to  the  parties  that  stairway  was  not  included  in 
the  lease  to  the  Eastern  Telegraph  Company^  but  entrance  was 
provided  for  from  the  rear  on  James  street  through  the  saloon. 
Such  a  situation  had  existed  for  years.     The  premises  on  the 
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ground  floor  were  leased  for  saloon  purposes  only  for  the  term 
of  ten  years  and  six  months  from  November,  1906.  The  prem- 
ises are  described  as  No.  560  Broadway  extending  through  to 
James  street.  Nothing  appears  in  the  lease  reserving  to  the 
landlord  the  right  to  permit  the  tenant  of  the  second  floor  to 
enter  from  James  street  through  the  back  door  of  the  saloon. 
So  far  as  the  lease  is  concerned  the  tenant  of  the  saloon  had  the 
right  to  lock  his  back  door  and  keep  it  locked  and  thereby  pre- 
vent the  tenant  of  the  second  floor  from  entering  through  the 
same.  If  there  was  any  understanding  between  the  landlord 
and  the  tenant  of  the  saloon  that  the  upstairs  tenant  should 
have  an  entrance  through  the  James  street  door  it  existed  aside 
from  the  lease  itself.  The  assignor  of  the  liquor  tax  holder  and 
original  tenant  testifies  that  he  changed  the  lock  on  the  stairway 
entrance  and  locked  it  against  the  upstairs  tenant,  and  that  the 
agent  of  the  landlord  told  him  he  must  not  lock  the  door 
against  the  tenant  because  it  was  the  only  means  of  entrance, 
and  that  he  abandoned  his  purpose  of  keeping  the  door  locked 
and  acquiesced  in  the  manner  of  entering.  In  view  of  the  fact 
that  the  tenant  apparently  had  the  perfect  right  to  lock  his 
own  back  door  and  prevent  the  upstairs  tenant  from  entering 
through  it  and  the  inconvenience  attending  the  permitting  of 
an  entrance  through  that  door  in  waiting  nights  imtil  all  the 
patrons  and  tenants  on  the  second  floor  should  choose  to  go 
home,  which  was  testified  to  be  very  late  on  some  occasions 
and  after  closing  hours  of  the  saloon,  it  is  perfectly  manifest 
that  the  saloon  tenant  acquiesced  in  such  manner  of  entering 
and  voluntarily  permitted  the  opening  and  passageway  from 
his  saloon  to  the  upper  floor  where  gambling  was  carried  on. 
It  is  upon  this  latter  ground  that  I  conciu*  in  a  reversal  of  the 
order. 

Order,  as  far  as  appealed  from,  reversed,  with  costs,  and  liquor 
tax  certificate  revoked  because  of  violation  of  subdivision  E  of 
section  30  of  the  Liquor  Tax  Law,  and  for  the  reasons  stated 
in  the  final  order. 


Digitized  by  VjOOQIC 


Wilcox  v.  Supreme  Council  op  Royal  Arcanum.  297 

App.  Div.]  Third  Department,  May,  1912. 


Mary  Clara  Wilcox,  Appellant,  v.  Supreme  Council  of 
THE  EoYAL  Arcanum,  Eespondent. 

Third  Department,  May  8,  1912. 

Insurance — mutual  benefit  association — action  by  widow  upon  benefit 
certificate — defense  of  expulsion  of  plaintiff's  husband  —  collateral 
attack  upon  judgment  of  expulsion  —  reinstatement  of  verdict. 

Where,  in  an  action  by  the  widow  of  a  former  member  of  the  Supreme 
Council  of  the  RoyaJ  Arcanum  to  recover  upon  a  benefit  certificate,  the 
defendant  answers  that  the  plaintiffs  husband  was  not  a  member  of  the 
order  at  the  time  of  his  death,  pleading  his  trial  and  expulsion  and  the 
judgment  of  the  order,  the  plaintiff  may  deny  that  her  husband  had  a 
legal  trial,  and  thus  attack  collaterally  the  trial  and  judgment  effected 
by  the  defendant,  since  she  has  no  other  remedy. 

Where  there  is  no  opportunity  for  appeal,  a  judgment  of  an  inferior 
tribunal  relied  upon  by  the  opposing  party,  may  be  attacked  collaterally. 

Since  the  order  of  expulsion  was  invalid,  and  the  plaintiff  had  the  right  to 
attact  the  same  collaterally,  a  judgment  setting  aside  a  verdict  of  the 
jury  will  be  reversed  and  the  verdict  reinstated,  with  judgment  thereon 
for  the  plaintiff. 

KSLiiOGG,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Mary  Clara  Wilcox,  from  an  order 
of  the  Supreme  Court,  made  at  the  Onondaga  Trigl  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Onondaga  on 
the  Ist  day  of  March,  1910,  granting  the  defendant's  motion 
to  set  aside  a  verdict  in  favor  of  the  plaintiff  and  for  a  new 
trial  made  upon  the  minutes. 

This  case  was  transferred  from  the  Fourth  Department  to 
the  Third  Department  of  the  Appellate  Division. 

Hancocky  Hogan  &  Hancock  [Stewart  F.  Hancock  of 
counsel],  for  the  appellant. 

Howard  C.  Wiggins^  for  the  respondent. 

Betts,  J.: 

The  opinion  of  the  trial  judge  in  this  case  is  reported  in  66 
Miscellaneous  Reports,  258.  It  probably  sets  forth  a  sufficient 
statement  of  the  facts  herein  and  reference  is  made  thereto. 

The  husband  of  the  plaintiff  had  been  a  member  of  the 
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Royal  Arcaiiuin.  That  order  had  attempted  to  expel  him. 
The  trial  judge  held  tliat  Frank  Z.  Wilcox  was  not  tried  by  a 
tribunal  properly  constituted  for  the  trial  of  such  charges  and 
that  the  tribunal  selected  could  not  properly  try  him.  With 
that  holding  of  his  I  agree  fully  and  for  the  very  excellent 
reasons  which  he  gives  for  such  holding. 

He,  however,  holds  further  that  its  action  was  not  void  but 
voidable  and  could  not  be  attacked  collaterally  in  this  proceed- 
ing and  that  it  must  stand  until  it  is  set  aside  in  a  proper  pro- 
ceeding for  that  purpose.  Hence  he  set  the  verdict  aside. 
With  this  second  determination  of  the  learned  trial  judge  I  do 
not  agree. 

The  plaintiff's  husband  was  given  a  benefit  certificate  upon 
which  this  action  was  brought.  This  certificate  was  never 
surrendered  and  remained  in  the  possession  of  said  Frank  Z. 
Wilcox  or  the  beneficiary  thereof,  his  wife,  this  plaintiff,  until 
the  time  of  trial. 

In  my  opinion  if  Frank  Z.  Wilcox  did  not  have  a  legal  and 
fair  trial,  was  not  properly  expelled  from  this  order,  legally 
expelled  from  this  order,  this  certificate  is  good,  he  died  a 
member  of  the  order  and  a  recovery  can  be  had  in  this  action 
by  the  beneficiary  therein. 

In  1  Freeman  on  Judgments  (4th  ed.  §  145),  referring  to 
the  disqualification  of  the  judge  at  common  law,  it  is  said: 
"  While  it  is  well  settled  by  the  common  law  that  no  judge 
ought  to  act  where,  from  interest  or  from  any  other  cause,  he 
is  supposed  to  be  partial  to  one  of  the  suitors,  yet  his  action  in 
such  a  case  is  regarded  as  an  error  or  irregularity  not  affecting 
his  jurisdiction,  and  to  be  corrected  by  a  vacation  or  reversal 
of  his  judgment,  except  in  the  case  of  those  inferior  tribunals 
from  which  no  appeal  or  writ  of  error  lies, " 

There  was  no  appeal  permitted  to  Wilcox  farther  than  he 
did  carry  his  appeal  in  the  order;  and,  hindered  and  delayed  by 
the  defendant,  he  died  before  he  could  bring  to  trial  his  pro- 
ceeding for  mandamus  brought  to  compel  his  reinstatement. 
{Matter  of  Wilcox,  123  App.  Div.  86.) 

In  23  Cyc.  1095,  under  the  title  ^*  Judgments,"  subdivision  e, 
*' Disqualification  of  judge,"  it  is  said:  ''Incompetence  of  a 
judge  to  act  in  a  case,  by  reason  of  his  interest  in  the  subject- 
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matter,  personal  or  professional,  will  render  the  judgment 
void  and  open  to  collateral  impeachment." 

What  constitutes  collateral  attack  is  defined  in  the  same 
article  on  *' Judgments,"  23  Cyc.  1063,  as  follows:  "On  the 
other  hand,  if  the  action  or  proceeding  has  an  independent 
purpose  and  contemplates  some  other  relief  or  result,  although 
the  overttuning  of  the  judgment  may  be  important  or  even 
necessary  to  its  success,  then  the  attack  upon  the  judgment  is 
collateral." 

In  this  case  Mrs.  Wilcox  brings  her  action  upon  this  certifi- 
cate in  her  possession  issued  by  the  defendant.  The  defendant 
answers  that  her  husband  was  not  a  member  of  the  order  at 
the  time  of  his  death,  pleading  his  trial  and  expulsion  from  the 
order  and  the  judgment  thereon  of  its  order.  Whereupon  the 
defendant  attempts  to  show  that  he  was  regularly  tried  and 
regularly  expelled  in  accordance  with  the  rules,  regulations 
and  provisions  of  the  defendant.  Then  the  plaintiff  denies  that 
her  husband  had  a  legal  trial  or  any  trial  or  that  he  was  regu- 
larly expelled  or  expelled  at  all,  thus  attacking  the  issue 
tendered  by  the  defendant  and  collaterally  the  trial  and  judg- 
ment effected  or  attempted  by  the  defendant. 

I  have  not  found  in  this  State  any  authorities  directly  upon 
this  question,  either  for  or  against  the  contention  of  the  parties 
here. 

In  Sanborn  v.  Fellows  (2  Poster  [22  N.  H.],  473)  the  court 
said:  "the  principle  is  well  settled,  that,  wherever  a  tribunal 
possesses  qualified  and  limited  powers,  authorizing  them  to 
act  in  certain  specified  cases  only,  and  by  special  modes  of  pro- 
ceeding, and  the  law  has  provided  no  mode  by  which  these 
proceedings  can  be  revised,  there  the  proceedings  may  be 
impeached,  collaterally,  by  showing  that  the  court  or  magis- 
trates have  acted  in  a  case  where  they  have  no  jurisdiction,  or 
by  modes  of  procedure  which  they  are  not  authorized  to  adopt. " 
A  part  of  the  syllabus  of  the  case  is  as  follows:  ''Objection 
may  be  taken  collaterally  to  the  proceedings  of  any  inferior 
tribunal,  where  the  party  grieved  has  no  other  remedy."  And 
see  the  many  cases  cited  in  this  particular  case. 

See,  also,  Oumsey  v.  Edwards  (6  Foster  [26  N.  H.l,  224),  a 
part  of  the  syllabus  of  which  says:  "Where  there  isnopro- 
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vision  of  law  by  which  the  proceedings  of  a  tribunal  possessing 
limited  and  qualified  powers  can  be  re-examined,  their  doings 
may  be  inquired  into  collaterally." 

See,  also,  Smith  v.  Rice  (11  Mass.  506)  where  it  says:  "If 
the  inferior  tribunal  proceed  in  a  manner  prohibited,  or  not 
authorized  by  law,  the  proceeding  is  void." 

I  think  that  the  principle  set  forth  in  these  cases  and  authori- 
ties determines  this  case.  Mrs.  Wilcox  can  bring  no  proceeding 
to  reinstate  her  husband  in  the  Royal  Arcaniun.  She  can  bring 
in  that  order  under  its  rules  no  direct  proceedings  to  further 
review  its  action.  No  right  of  appeal  is  left  or  permitted  to 
her.  The  action  for  reinstatement  brought  by  her  husband 
abated  by  his  death.     (123  App.  Div.  86,  supra.) 

In  this  action  the  whole  proceeding  of  the  attempted  trial 
and  expulsion  of  plaintiff's  husband  is  brought  into  this  court 
by  the  defendant,  not  by  the  plaintiff.  Hence,  defendant  can- 
not complain  if  this  court,  in  which  it  brings  its  action  for 
determination,  review  the  trial  which  was  had  and  its  deter- 
mination. I  think  this  court  may  determine  that  the  trial 
was  illegal,  insufficient  and  unlawful  because  the  tribunal 
which  defendant  had  created  was  an  imfair  and  illegal  tribunal 
to  do  the  work  and  determine  the  issues  which  it  sought  to 
determine.  The  defendant  itself  brings  these  matters  here.  It 
brings  its  judgment  into  this  court,  and  it  ought  not  to  be 
heard  to  complain  if  this  court  determines  that  its  action 
was  illegal  and  unlawful  and  not  a  sufficient  defense  to  this 
action. 

We  have  seen  from  the  authorities  quoted  that  where  an 
opportunity  for  appeal  is  not  provided  for  the  judgment  relied 
upon  by  the  opposing  party  may  be  attacked  collaterally. 

To  hold  that  this  court  cannot  declare  void  a  judgment  of  a 
tribunal  like  this  defendant,  which  judgment  manifestly  was 
unfairly  obtained,  is  to  ascribe  to  the  Supreme  Court  of  this 
State  more  impotence  than  I  feel  constrained  to  ascribe  to  it. 
This  court  is  not  thus  powerless.  The  issue  is  tendered  to  the 
plaintiff  by  the  defendant.     I  think  it  has  been  met. 

It  is  not  material  in  this  case  that  the  plaintiff  did  not  in  her 
complaint  set  forth  the  alleged  determination  by  the  defendant 
and  the  expulsion  of  her  husband,  and  ask  to  have  such  deter- 
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mination  annulled,  vacated  and  set  aside,  because  the  whole 
matter  is  brought  before  the  court  by  the  defendant,  and  surely 
this  court  can  and  must  determine  the  sufficiency  of  the  defense 
alleged.  Certainly  this  court  is  not  bound  to  say  that  anything 
which  is  brought  in  by  a  defendant  and  labeled  a  ^'  judgment " 
is  in  fact  a  judgment,  and  conclusive  upon  the  parties  and  this 
cayxrt.  If  it  determines  that  what  is  tagged  a  judgment  is  not 
a  judgment  why  should  it  not  say  so  in  the  very  action  in  which 
it  is  urged  as  a  defense  ? 

It  follows,  therefore,  that  the  judgment  setting  aside  the  ver- 
dict of  the  jury  should  be  reversed  and  the  verdict  of  the  jury 
reinstated,  with  judgment  thereon  for  the  plaintiff,  with  costs 
and  disbursements.  (See  Code  Civ.  Proc.  §  1187;  Faith  v. 
N.  F.  C.  &  H.  R.  R.  R.  Co.,  109  App.  Div.  222;  affd.,  185 
N.  Y.  566;  Herman  v.  Fitzgibbons  Boiler  Co.,  136  App.  Div. 
286.) 

All  concurred,  except  Kellogg,  J.,  dissenting,  in  opinion. 

Kelixx^g,  J.  (dissenting): 

Wilcox  did  not  deny  that  he  made  the  utterances  charged 
against  him.  They  were  clearly  proven,  and  he  stated  before 
the  conamittee:  "  What  I  have  said  of  the  Supreme  Council  I 
fully  and  freely  admit.  I  retract  nothing  and  make  no  apologies 
for  any  word  I  have  ever  uttered  regarding  them."  The  lan- 
guage used  in  the  publication  clearly  justifies  his  conviction, 
and  no  other  result  was  possible  upon  any  fair  consideration  of 
the  case.  The  committee  was  not  to  try  the  truth  of  the  charges 
made  by  the  accused  member,  but  was  to  determine  whether 
he  uttered  them.  He  was  guilty  of  a  breach  of  the  laws  of 
the  order,  and  liable  to  expulsion  without  regard  to  the  falsity 
or  truth  of  the  statements  made.  The  committee  was  charged 
with  the  duty  of  determining  whether  a  brother  had  or  had 
not  made  the  utterances,  and  it  cannot  be  suggested  how  they 
were  interested  in  detemaining  that  Wilcox  made  the  utter- 
ances if  he  did  not.  The  good  name  and  welfare  of  the  order 
would  be  promoted  by  having  it  detemained  that  the  utter- 
ances were  not  made  by  a  brother.  The  justice  of  the  convic- 
tion cannot  be  questioned;  the  only  question  raised  is  that 
the  committee  were  without  jurisdiction  to  try  him  because 
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the  utterances,  if  made,  referred  to  them  and  their  associates. 
The  committee  had  no  disqualifying  interest  against  the 
accused. 

By  the  laws  of  the  order,  in  a  case  of  this  kind,  the  charges 
are  preferred  by  the  supreme  council  itself,  if  in  sijession,  other- 
wise by  the  supreme  regent,  and  are  preferred  in  the  name  of 
the  council,  and  are  to  be  tried  by  a  committee  appointed  by 
the  council  or  by  the  regent  preferring  the  charges,  which 
committee,  ^*  if  practicable,"  shall  be  members  of  the  grand  or 
supreme  council.  Certain  members,  by  the  laws  of  the  order, 
are  declared  disqualified  to  act  on  such  committees.  It  is  fairly 
inferable  that  those  not  so  declared  disqualified  may  serve. 
The  plaintiff,  with  equal  force,  might  raise  objection  to  the 
qualification  of  the  grand  council  or  the  supreme  regent  to 
appoint  the  committee,  as  the  utterances  related  to  them.  Any 
member  might  accuse  all  of  the  other  members,  or  the  order 
itself,  of  the  gravest  crimes,  and  he  could  not  be  removed. 
The  laws  of  the  order  would  break  down  if  given  that  construc- 
tion. The  wisdom  of  the  laws  of  the  order  are  not  in  question; 
the  only  question  is  as  to  their  meaning. 

The  charges  grew  out  of  the  action  of  the  supreme  council 
in  increasing  the  dues  or  assessments  of  members;  it  was  a 
question  that  was  of  interest  to  every  member  of  the  order. 
Evidently  every  member  was  financially  interested  in  the  ques- 
tion. We  may  assume  that  the  interest  of  any  member  would 
be  sufficient  to  disqualify  him  as  a  juror  upon  a  trial  in  a  court 
of  justice  where  that  question  was  involved.  The  laws  of  the 
order  ignore  that  rule,  and  even  require  that  the  counsel  of 
the  accused  must  be  a  member  of  the  order.  Every  member 
of  the  order  is  interested  in  it,  in  its  good  name  and  in  the 
maintenance  of  its  discipline.  But  every  person  accused  of 
injuring  the  order,  its  good  name,  or  violating  its  discipline, 
must  be  tried  before  members  of  the  order.  The  members  are 
not  interested  in  condemning  the  accused;  they  are  only  inter- 
ested in  maintaining  discipline,  and  the  question  to  be  tried 
is  whether  the  accused  has  violated  the  fraternal  laws.  The 
members  are  not  interested  for  or  against  the  accused,  but  in 
the  common  welfare,  and  the  laws  contemplate  that  the  mem- 
bers themselves  are  the  proper  persons  to  determine  whether  a 
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brother  has  violated  the  laws  to  such  an  extent  that  he  thereby 
becomes  unworthy  of  contmuing  that  relation. 

We  need  not  say  that  it  would  be  proper,  if  the  slander 
related  to  three  men  only,  that  those  three  men  should  be 
selected  as  the  triers.  But  here  the  slander  is  uttered  against 
all  the  members  of  the  body  which  would  naturally  be  triers, 
and  was  a  question  affecting  the  existence  and  stability  of  the 
order  itself  and  interested  all.  It  cannot  be  said  as  matter  of 
law  that  the  committee  had  no  jurisdiction  to  hear  the  case. 
The  accused  had  the  trial  contemplated  by  the  laws  of  the 
order,  and  appealed  under  such  laws  to  the  highest  authority  in 
the  order  and  was  expelled  by  virtue  of  the  laws  of  the  order. 

In  Moore  v.  National  Council  of  Knights  &  Ladies  of 
Security  (65  Kans.  452)  a  similar  prohibition  existed  against 
the  issuing  of  circulars  relating  to  the  society,  or  abusing  its 
officers,  it  being  provided  that  a  party  violating  the  rule  might 
be  suspended  at  the  discretion  of  the  national  council  or  execu- 
tive committee.  The  accused  charged  the  national  officers,  in 
general  language,  with  various  offenses,  and  insisted  that  the 
executive  committee  could  not  try  him  because  they  were 
interested,  as  they  were  the  parties  attacked.  The  court  held 
the  member  properly  suspended  by  the  executive  committee, 
saying:  ^^  We  think  the  executive  committee  had  a  clear  right 
to  inquire  into  these  unauthorized  proceedings.  It  was  not 
investigating  the  truth  or  falsity  of  the  charges  made  by  the 
plaintiff  in  error.  Their  truth  was  not  a  justification  for  him. 
If  he  desired  an  investigation  he  should  have  followed  the  law, 
not  nulUfied  it." 

In  answer  to  the  suggestion  that  the  member  had  a  property 
right  of  which  he  was  being  deprived,  the  court  said:  "The 
right  to  be  free  from  discipline  is  not,  however,  a  property 
right,  and  discipline  may  proceed  to  the  point  of  suspension  or 
expulsion  from  the  order,  even  though  such  discipUnary 
measures  result  in  the  forfeiture  of  the  rights  of  the  expelled 
member.  Beyond  this,  due  proceedings,  based  upon  proper 
by-laws  of  a  voluntary  association,  constitute  due  process  of 
law  as  to  members  of  such  an  association." 

That  case  seems  to  be  a  direct  authority  upon  the  questions 
involved  here.    Furthermore,   this   is  not   a  proceeding    to 
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review  the  judgment  removing  the  member,  but  is  a  proceed- 
ing alleging  that  the  removal  itself  was  void.  The  proceeding 
having  been  taken  according  to  the  letter  and  the  spirit  of  the 
laws  of  the  order,  the  determination  is  binding  until  it  is  set 
aside  by  direct  attack.  It  cannot  be  disregarded  and  destroyed 
by  this  collateral  attack.     I  favor  an  affirmance. 

Order  reversed,  with  costs,  and  verdict  of  the  jury  reinstated. 


Arthur  H.  McCann  and  Others,    Respondents,  v:  Chasm 
Power  Company,  Appellant. 

Third  Department,  May  8,  1912. 

Water  and  watercourses — equity  —  damming  up  water  in  chasm  — 

injunction  denied. 

Where  an  injunction  cannot  benefit  a  plaintiff,  and  will  greatly  harm  a 
defendant,  it  should  not  be  granted.  Although,  technically,  one^s  legal 
rights  may  be  invaded,  equity  is  not  necessarily  compelled  under  all 
circumstances  and  at  all  haa^aids  to  grant  injunctive  relief. 

Hence,  where  plaintiffs  have  been  granted  six  cents  damages  and  an 
injunction  restraining  the  defendant  from  maintaining  its  dam  at  the 
present  height,  and  it  appears  that  the  only  effect  of  the  dam  is  to  make 
the  water  deeper  in  a  chasm  belonging  to  the  plaintiffs,  the  walls  of 
which  are  perpendicular  and  consist  of  bare  rock,  and  no  land  or  timber 
is  overflowed,  the  judgment  for  damages  which  preserves  the  plaintiffs^ 
title  should  be  affirmed,  but  the  part  of  the  judgment  granting  an 
injunction  should  be  suspended  without  prejudice  to  the  right  of  plain- 
tiffs to  apply  again  upon  showing  substantial  injury  from  any  cause 
thereafter  occurring. 

Bbtts,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Chasm  Power  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Franklin  on 
the  11th  day  of  July,  1911,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  before  the  court  without  a  jury  at  the 
Franklin  Trial  Term,  awarding  a  permanent  injunction  against 
the  defendant. 

A.  B.  Cooney,  for  the  appellant. 

John  M,  Cantwelly  for  the  respondents. 
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Houghton,  J. : 

We  think  this  case  comes  within  the  principle  appUed  by  this 
court  in  Loukes  v.  Payne  (140  App.  Div.  776)  and  in  Whalen 
V.  Union  Bag  &  Paper  Company  (M5  id.  1),  and  that  the 
injunction  granted  against  the  defendant  maintaining  its  dam 
at  its  present  height  should  be  suspended  until  the  plaintiffs 
are  able  to  show  some  substantial  injury  therefrom. 

The  defendant's  dam  is  at  the  lower  end  of  a  chasm  on  the 
Chateaugay  river.  The  walls  of  the  chasm  are  perpendicular 
and  consist  of  bare  rock.  The  defendant  owns  flowage  rights 
up  the  chasm  for  a  certain  distance.  When  its  dam  is  full 
the  water  backs  up  the  chasm  420  feet  beyond  defendant's 
upper  line  and  makes  the  water  deeper  in  that  part  of  the  chasm 
belonging  to  the  plaintiffs.  No  Ifuid  or  timber  is  overflowed. 
The  water  is  simply  raised  up  the  sides  of  the  rock,  which 
extend  more  than  50  feet  above  the  heightened  water  surface. 

The  learned  trial  court  found  that  no  actual  damage  had 
been  sustained  by  the  plaintiffs  and  awarded  only  six  cents 
damages,  but  adjudged  that  the  plaintiffs'  rights  had  been 
invaded  and  granted  an  injunction  against  the  defendant  main- 
taining its  dam  to  such  a  height  as  would  flow  the  water  back 
VipoTL  their  lands.  A  compUance  with  this  direction  would 
necessitate  a  lowering  of  the  defendant's  dam  about  eight  feet, 
greatly  impairing  its  efficiency  and  in  the  dry  season  would 
make  the  water  power  practically  useless. 

The  defendant  company  is  engaged  in  the  generating  of  elec- 
tricity and  some  of  the  plaintiffs  are  owners  of  its  stock.  While 
some  of  the  plaintiffs  deny  that  they  had  said  their  only  wish 
was  to  put  the  defendant  into  bankruptcy,  it  is  perfectly  plain 
that  they  are  actuated  by  some  ulterior  motive  and  desire  to 
harm  the  defendant  without  obtaining  any  particular  benefit 
to  themselves.  Some  of  them  helped  build  the  dam,  knowing 
that  the  water  would  flow  back  in  the  gorge  beyond  the  defend- 
ant's lands,  and  then  they  subsequently  purchased  the  lands  of 
the  upper  riparian  owners  with  the  manifest  intention  of  mak- 
ing trouble  for  the  defendant.  Their  excuse  now  is  that  they 
desire  to  develop  a  water  power  above  the  defendant's  lands. 

It  does  not  appear  how  far  up  the  river  the  gorge  extends 
App.  Drv.— Vol.  CLI.        20 
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except  that  it  does  extend  further  than  the  water  flows  back 
when  the  defendant's  dam  is  full.  While  the  plaintiffs  could 
build  a  dam  in  the  gorge  at  their  line  there  would  be  no  mill 
site  at  that  point,  the  bank  on  which  it  could  be  built  being 
fifty  feet  above  the  water,  and  they  could  not  carry  the  water 
downstream  through  a  water  trunk  to  any  place  where  a  mill 
might  be  located  without  interfering  with  the  defendant's 
dam.  If  they  desire  to  develop  a  water  power  they  must  go 
further  up  the  chasm  where  a  site  for  a  mill  can  be  found. 
That  part  of  the  chasm,  therefore,  which  is  flowed  by  the 
maintenance  of  the  defendant's  dam  is  utterly  useless  to  the 
plaintiffs,  except  perhaps  as  a  tailrace  for  a  water  power  which 
they  may  develop  further  up  the  river. 

As  the  situation  now  exists  the  plaintiffs  are  not  in  the  least 
harmed  by  having  the  water  a  little  higher  than  it  naturally 
would  be  in  that  part  of  the  chasm  owned  by  them,  while  if 
the  defendant  is  compelled  to  lower  its  dam  it  will  be  very 
seriously  injured. 

Where  an  injimction  can  do  no  good  to  a  plaintiff  and  will 
greatly  harm  a  defendant  it  should  not  be  granted.  Although 
technically  one's  legal  rights  may  be  invaded  equity  is  not 
necessarily  compelled  under  all  circiunstances  and  at  all  haz- 
ards to  grant  injunctive  relief.  Such  legal  rights  can  be  pre- 
served by  granting  such  relief  as  the  present  situation  demands 
and  suspending  the  injunctive  rehef  until  such  time  as  sub- 
stantial damage  shall  be  suffered  by  the  plaintiff  or  shall  be 
impending. 

The  judgment  for  six  cents  damages  preserves  the  title  of 
the  plaintiffs  and  prevents  the  defendant  from  obtaining  any 
prescriptive  right  of  flowage,  and  that  part  of  the  judgment 
should  be  affirmed. 

That  part  of  the  judgment  granting  an  injunction  should 
be  modified  by  suspending  its  present  operation  and  providing 
that  the  plaintiffs  may  at  any  time  apply  at  the  foot  of  the 
judgment,  upon  showing  substantial  injury  from  any  cause  to 
them  hereafter  occurring,  for  an  injimction  substantially  as 
provided  in  the  present  judgment,  or  as  the  court  may  direct, 
or  at  their  election  the  plaintiffs  may  bring  such  separate 
action  for  such  or  other   rehef  as  they  may  be  advised  on 
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aooount  of  any  injury  to  their  property  hereafter  occurring, 
and  as  so  modified  the  judgment  appealed  from  should  be 
affirmed,  without  costs  to  either  party. 

All  concurred,  except  Betts,  J.,  dissenting  in  opinion. 

Betts,  J.  (dissenting): 

I  dissent.  The  plaintiffs  and  the  defendant  are  adjoining 
riparian  owners  on  the  Chateaugay  river,  Franklin  county. 
The  plai:  tiffs  are  upstream  from  the  defendant  and  own  quite 
a  large  amount  of  land  along  and  near  to  the  river  and  along 
and  on  eadi  side  of  a  chasm  of  said  river.  Where  the  chasm 
stops  and  the  land  widens  out  into  level  lands  the  plaintiffs 
also  own  several  tracts  of  land. 

The  defendant  upon  its  premises  has  erected  a  dam  so  high 
that  it  floods  the  water  of  the  Chateaugay  river  back  upon  the 
lands  of  the  plaintiffs  420  feet.  At  the  point  of  division  on  the 
river  between  the  lands  of  plaintiffs  and  defendant  the  water 
is  raised  up  8  feet  high  in  the  river  by  the  defendant's  dam. 
This  runs  down,  of  course,  up  the  stream  until  it  comes  down 
to  nothing,  420  feet  back  from  the  line  between  the  parties. 

Plaintiffs  brought  an  action  for  damages  and  for  an  injunc- 
tion restraining  the  defendant  from  maintaining  its  dam  at 
this  height.  The  plaintiffs  succeeded  at  the  Trial  Term  and  pro- 
cured a  judgment  for  six  cents  damages  and  for  an  injunction 
restraining  the  continuance  of  said  dam  at  the  height  at  which 
it  was  erected,  and  the  defendant  was  directed  to  take  down 
its  dam  to  a  height  at  which  it  would  not  set  the  water  back 
upon  the  premises  of  the  plaintiffs  within  ten  months  from  the 
date  of  the  decree  or  judgment  entered  in  this  action.  (See 
opinion  of  the  trial  court.) 

I  think  the  judgment  is  right  and  should  be  affirmed. 

One  of  the  plaintiffs  testifies  that  the  reason  the  plaintiffs 
came  to  buy  this  property,  which  was  purchased  after  defend- 
ant's dam  was  erected,  was  that  *'We  were  looking  for  a 
water-power  site  to  build  a  pulp  mill  and  tissue  mill."  The 
plaintiffs  do  not  have  to  apologize  to  the  defendant  nor  to  the 
court  for  purchasing  lands  that  did  not  belong  to  the  defend- 
ant. There  is  nothing  in  the  evidence,  taking  the  entire  evi- 
dence together,  in  my  opinion,  that  justifies  the  assigning  of 
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any  ulterior  motives  to  the  plaintiffs  in  the  purchase  of  this 
land.  If  the  defendant  keeps  its  water  on  its  own  land  the 
plaintiffs  cannot  harm  it,  no  matter  what  plaintiffs'  motives 
might  be  alleged  to  be.  Nor  is  there  anything  inequitable  in 
plaintiffs'  position  here.  They  allege  and  prove  ownership  and 
trespass  by  defendant  and  simply  ask  to  have  defendant 
removed  from  their  property. 

The  defendant  is  committing  a  continuing  trespass  on  plain- 
tiffs' lands.  This  court  is  contemplating  sanctioning  and 
approving  that  trespass.  This  would  be  taking  plaintiffs' 
lands  for  a  private  purpose,  which  is  unlawful.  Private  lands 
may  not  be  taken  even  for  a  public  purpose  without  just  com- 
pensation, but  here  it  is  proposed  to  give  to  defendant  the  use 
of  plaintiffs'  lands  without  compensation.  Manifestly  that  is 
illegal. 

I  think  the  plaintiffs  do  not  have  to  await  the  convenience 
of  the  defendant  in  removing  its  dam  until  the  plaintiffs  are 
ready  to  build  their  miU  and  take  the  chances  of  the  law's 
delays  in  obtaining  an  injimction  then  or  wait  until  they  have 
a  chance  to  sell  their  property  and  then  perhaps  lose  a  pur- 
chaser in  the  delay  of  obtaining  possession  of  their  own  prop- 
erty. I  think  they  are  entitled  to  possession  now,  as  was  found 
by  the  trial  court. 

This  court  is  already  committed  to  the  proposition  that 
where  a  dam  is  maintained  which  floods  in  times  of  high 
water  only,  back  upon  property  of  adjacent  upstream  owners, 
an  injimction  will  issue  to  restrain  such  unlawful  use  of  the 
lower  riparian  owner's  lands.  (See  imanimous  opinion  of  this 
court  in  Brown  v.  Ontario  Talc  Company^  81  App.  Div.  273.) 
That  case  was  not  so  strong  for  the  plaintiff  as  is  this  case,  as 
plaintiff's  lands  there  were  flooded  only  in  time  of  freshet, 
while  here  plaintiffs'  lands  are  flooded  every  time  defendant's 
dam  is  full. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
and  disbursements  to  the  plaintiffs. 

Judgment  modified  as  per  opinion  and  as  modified  affirmed, 
without  costs  to  either  party. 
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In  the  Matter  of  the  Application  of  Warren  Chipp  Tamney, 
Respondent,  for  a  Writ  of  Mandamus  against  William  H. 
Atkins  and  Others,  Justices  of  the  Peace  of  the  Town  of 
New  Paltz,  Ulster  County,  New  York,  and  Others,  Defend- 
ants, Impleaded  with  Eugene  Van  Wagenen,  Town  Clerk 
of  Said  Town,  and  Others,  Appellants. 

Third  Department,  May  8,  1912. 

Slection  Law,  section  881,  conBtrued — nxandamuB  to  examine  rejected 
baUots  —  validity  of  ballots  on  propoeitiona  under  Liquor  Tax  Law  — 
effect  of  double  marking  aa  to  one  proposition. 

The  words  *'  within  twenty  days  thereafter/'  as  used  in  section  881  of  the 
Election  Law,  refer  to  the  application  for  relief  and  not  to  tbe  actual 
obtaining  and  issuing  of  a  writ  of  mandamus  within  that  time. 

Where  the  application  has  been  made  in  the  form  of  an  order  to  show 
cause  within  the  prescribed  time,  it  does  not  matter  whether  or  not  the 
hearing  and  decision  as  to  the  issuing  of  the  mandamus  is  hod  within 
that  time. 

The  provision  of  section  881  of  the  Election  Law,  that  an  application 
for  the  production  of  ballots  rejected  by  inspectors  as  void  may  be 
made  by  a  *^ candidate  voted  for  at  such  election/'  permits  a  judicial 
investigation  of  void  ballots  which  have  been  rejected  upon  proposi- 
tions voted  upon  by  electors,  as  well  as  of  ballots  cast  for  candidates  for 
office. 

Hence,  the  provisions  of  the  Election  Law  apply  to  propositions  submitted 
under  the  Liquor  Tax  Law,  and  where  ballots  for  the  submission  of  the 
four  propositions  under  said  law  are  printed  in  proper  form  but  the 
voters  have  voted  both  **yes"  and  **no"  upon  the  first  three  proposi- 
tions by  making  cross-marks  in  both  squares,  but  have  voted  properly 
upon  the  fourth  proposition,  the  ballots  are  not  rendered  void  as  to  the 
fourth  proposition  because  the  voters  did  not  properly  vote  upon  the 
other  propositions  and  nullified  their  votes  on  such  other  propositions 
by  making  too  many  crosses. 

Appeal  by  the  defendant,  Eugene  Van  Wagenen,  town 
clerk,  etc.,  and  others,  from  an  order  of  the  Supreme  Court, 
made  at  the  Eensselaer  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Ulster  on  the  23d  day  of  Decem- 
ber, 1911,  directing  the  counting  of  certain  ballots  upon  the 
question  of  local  option  rejected  by  the  board  of  inspectors 
as  void. 
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John  J,  Liiisoii,  for  the  appellants. 
Augustus  H.  Van  Buren,  for  the  respondent. 

Houghton,  J.: 

At  the  general  town  meeting  of  1911  the  electors  of  the 
town  of  New  Paltz,  Ulster  county,  upon  a  proper  petition, 
voted  upon  the  four  propositions  with  respect  to  the  sale  of 
liquor  in  that  town,  as  permitted  by  section  13  of  the  Liquor 
Tax  Law  (Consol.  Laws,  chap.  34  [Laws  of  1909,  chap.  39], 
as  amd.  by  Laws  of  1910,  chap.  485). 

The  town  contains  two  election  districts  and  the  inspectors  of 
election  in  each  of  the  districts  determined  that  certain  of  the 
ballots  were  void,  and  refused  to  coimt  them  upon  any  of  the 
propositions  submitted. 

The  vote  upon  the  first  two  propositions,  relating  to  saloon, 
licenses  and  to  the  sale  of  hquor  not  to  be  drunk  upon  the  prem- 
ises, was  in  the  negative  by  a  substantial  majority,  and  the 
third  proposition,  as  to  sale  by  pharmacists  upon  physician's 
prescription,  was  in  the  aflfirmative  by  a  majority  of  one  hun- 
dred and  two.  The  vote  upon  the  fourth  proposition,  as  to 
whether  there  should  be  a  sale  of  liquor  by  hotelkeepers,  was 
declared  to  be  a  tie,  which,  under  the  provisions  of  the  section 
above  referred  to,  prevented  the  issuing  of  a  liquor  tax  certifi- 
cate for  the  sale  of  liquors  in  such  town. 

No  question  is  raised  as  to  the  vote  upon  the  first  three  propo- 
sitions. As  to  the  fourth  proposition  the  respondent,  who  owns 
a  hotel  in  the  town  and  who  will  be  seriously  damaged  if  the 
sale  of  liquor  by  him  is  prohibited,  within  twenty  dajrs  after 
such  election,  by  an  order  to  show  cause,  instituted  proceedings 
under  section  381  of  the  Election  Law  (Consol.  Laws,  chap.  17; 
Laws  of  1909,  chap.  22)  for  the  issuance  of  a  writ  of  mandamus 
requiring  the  production  of  the  ballots  rejected  by  the  inspectors 
as  void,  for  the  purpose  of  determining  whether  they  were 
properly  rejected  or  not,  and  to  compel  the  counting  of  the  same 
if  it  should  be  decided  they  were  valid. 

Upon  the  return  of  the  order  to  show  cause  the  appellants 
raised  two  preliminary  objections,  one,  that  the  court  had  no 
power  to  entertain  the  proceeding  because  the  hearing  for  the 
mandamus  was  not  had  within  twenty  days  succeeding  the 
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election,  and  the  other  that  section  381  of  the  Election  Law 
conferred  no  power  upon  the  court  to  make  a  judicial  investi- 
gation to  determine  the  validity  of  rejected  ballots  cast  upon  a 
question  or  proposition  submitted  to  the  voters,  but  that  such 
jurisdiction  related  only  to  ballots  cast  for  candidates  for  office. 

These  preliminary  objections  were  overruled,  and  the  ballots 
rejected  as  void  being  produced  the  court  determined  that  four 
of  them  were  valid  ballots  and  lawful  votes  on  the  fourth  ques- 
tion submitted,  and  should  be  counted,  three  in  the  affirmative 
and  one  in  the  negative,  and  directed  the  boards  of  inspectors 
to  reconvene  for  that  purpose. 

The  result  of  such  recount  would  be  that  the  proposition  to 
allow  the  sale  of  liquor  by  hotelkeepers  was  carried  in  the 
affirmative  by  a  majority  of  two. 

We  think  the  learned  Special  Term  was  correct  in  overruling 
the  preliminary  objections  raised.  So  far  as  material  to  the 
question  presented,  section  381  of  the  Election  Law  prescribes 
that  if  any  certified  original  statement  of  the  result  of  the  can- 
vass in  an  election  district  shall  show  that  any  of  the  ballots 
therein  were  rejected  by  the  inspectors  as  void  a  mandamus 
may,  upon  the  application  of  any  candidate  voted  for  at  such 
elation  in  such  district,  within  twenty  days  thereafter,  issue 
out  of  the  Supreme  Court  to  the  inspectors  of  election  making 
such  statement,  requiring  a  recount  of  the  votes  on  such  ballots. 

The  town  meeting  or  "  election  "  was  held  on  the  seventh  day 
of  November.  The  order  to  show  cause  why  a  mandamus 
should  not  issue  was  granted  on  the  twenty-fifth  day  of  Novem- 
ber, returnable  on  the  second  day  of  December.  The  obtaining 
of  the  order  to  show  cause  was  within  twenty  days  succeeding 
the  election.  This  order  to  show  cause  was  granted  upon  proper 
papers  setting  forth  proper  facts  for  the  granting  of  a  man- 
damus. The  words  in  the  section,  *'  within  twenty  days  there- 
after," refer  to  the  apphcation  for  relief  and  not  to  the  actual 
obtaining  and  issuing  of  the  writ  within  that  time.  The  apph- 
cation having  been  made  in  the  form  of  an  order  to  show  cause 
within  the  prescribed  time,  it  did  not  matter  whether  the  hear- 
ing and  decision  as  to  the  issuing  of  the  mandamus  was  had 
within  that  time  or  not.  If  the  rule  were  otherwise  a  party 
might  be  deprived  of  his  remedy  if  argument  for  the  man- 
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damns  should  take  place  within  the  twenty  days  and  the  court 
should  not  determine  that  it  was  proper  for  it  to  issue  until 
after  that  time  had  expired. 

Notwithstanding  the  peculiar  language  of  section  381  pre- 
scribing that  an  application  may  be  made  by  a  "candidate 
voted  for  at  such  election,"  we  are  of  opinion  that  the  sec- 
tion permits  a  judicial  investigation  of  void  ballots  which  have 
been  rejected  upon  propositions  voted  upon  by  electors,  as  well 
as  of  ballots  cast  for  candidates  for  office. 

Section  13  of  the  Liquor  Tax  Law  makes  it  lawful,  upon 
proper  petition,  for  the  electors  of  a  town  to  vote  upon  four 
propositions  with  respect  to  the  sale  of  Uquor  in  such  town, 
and  section  316  of  thel  Election  Law  (as  amd.  by  Laws  of  1911, 
chap.  649)  makes  it  the  duty  of  the  election  officials  to  pro- 
vide specified  kinds  of  ballot  boxes,  and  amongst  its  provisions 
is  the  following:  "If  proposed  constitutional  amendments  or 
other  propositions  or  questions  may  be  lawfully  voted  upon 
thereat,  there  6haU  be  a  separate  ballot  box  at  each  polling 
place  for  the  reception  of  ballots  upon  such  amendments  or 
propositions  or  questions,  which  box  shall  be  conspicuously 
marked  ^box  for  questions  submitted.' "  Section  332  provides 
that  the  ballots  to  be  provided  for  voting  upon  such  questions 
"shall  comply  with  the  requirements  of  official  ballots  for 
candidates  for  public  office  in  so  far  as  such  requirements  are 
applicable  thereto; "  and  section  420  declares  that  with  respect 
to  voting  machines  the  word  "  ballot "  includes  votes  cast  on 
questions  submitted  to  voters  upon  which  they  may  vote  **  Yes  " 
or  "No." 

Section  3Y3  of  the  Election  Law  provides  that  if  ballots  are 
voted  upon  any  constitutional  amendment,  proposition  or  ques- 
tion, a  similar  return  (to  that  made  upon  votes  for  candidates) 
of  the  ballots  and  votes  cast  thereon  shall  be  made  by  the 
inspectors. 

The  questions  were  lawfully  voted  upon  because  the  law  spe- 
cifically authorized  their  submission  to  the  electors  of  the  town, 
and  the  votes  were  cast  and  guarded  and  coimted  and  the 
return  made  imder  the  provisions  of  the  Election  Law.  It 
would  appear  to  have  been  the  intention  of  the  Legislature 
by  the  enactment  of  section  381  of  the  Election  Law  to  author- 
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ize  a  summary  judicial  review  of  ballots  rejected  as  void 
and  not  counted  (including  ballots  counted  imder  protest)  upon 
questions  and  propositions  legally  voted  upon  as  well  as  of  like 
ballots  cast  for  candidates. 

The  appellants  invoke  the  Election  Law  to  declare  the  inva- 
lidity of  the  ballots  in  question  and  to  sustain  the  decision  of 
the  board  of  inspectors  that  they  are  void.  If  the  Election 
Law  does  not  apply  then  their  validity  or  invahdity  cannot  be 
gauged  by  its  provisions. 

This  court  assumed,  without  the  question  being  raised,  that 
the  Election  Law  did  apply  to  propositions  submitted  under  the 
Liquor  Tax  Law,  in  People  ex  reh  Henness  v.  Douglass  (142 
App.  Div.  224)  and  in  another  phase  of  the  same  case  reported 
in  143  Appellate  Division,  750. 

The  question  was  raised  but  not  decided,  because  the  pro- 
ceeding was  not  begun  within  twenty  days  after  the  election, 
in  People  ex  rel.  May  v.  Strang  (137  App.  Div.  848).  It  was 
expressly  held  in  People  ex  rel.  Decker  v.  Parmelee  (22  Misc. 
Rep.  380)  that  section  114  of  chapter  909  of  the  Laws  of  1896, 
from  which  the  present  section  numbered  381  is  derived,  author- 
ized the  court  to  determine  whether  ballots  cast  upon  such 
propositions  were  properly  declared  by  the  inspectors  to  be 
void.  And  in  People  ex  rel.  Bell  v.  Board  of  Canvassers  (65 
Misc.  Rep.  223)  the  proceeding  was  Entertained  and  decided 
without  question. 

Authority,  as  well  as  the  reading  of  the  provisions  of  law 
referred  to,  leads  to  the  conclusion  that  the  court  properly  held 
it  had  jurisdiction  to  determine  whether  or  not  the  ballots 
which  were  rejected  as  void  were  properly  rejected  or  not. 

It  remains  to  be  considered  whether  the  learned  Special  Term 
was  correct  in  directing  the  inspectors  to  count  the  four  rejected 
ballots.  These  ballots  had  printed  upon  them  all  four  of  the 
excise  questions,  numbered  respectively  one,  two,  three  and 
four.  The  first  question  related  to  the  selling  of  liquor  to  be 
drunk  on  the  premises;  the  second  to  the  selling  of  Uquor  not 
to  be  drunk  on  the  premises;  the  third  to  the  selling  of  liquor 
by  a  pharmacist  on  physician's  prescription;  the  fourth  to  the 
selling  of  Uquor  by  hotelkeepers  only.  The  several  propositions 
were  separated  by  a  heavy  black  line,  and  in  front  of  each 

Digitized  by  VjOOQIC 


314  Matter  op  Tamney  v.  Atkins. 


Third  Department,  May,  1912.  [Vol.  161. 


» 


proposition  and  under  each  other  were  the  words  *'yes"  and 
''no"  in  large  type,  and  opposite  each  word  was  a  square 
within  which  the  cross  mark  for  voting  is  required  to  be  made. 
If  a  voter  accurately  voted  yes  or  no  upon  all  the  propositions 
he  would,  therefore,  make  four  ballot  cross  marks  on  the  bal- 
lot. Two  of  the  ballots  in  dispute  contained  five  cross  marks, 
in  one  of  which  the  voter  voted  both  "yes"  and  ''no"  upon 
the  second  proposition,  and  in  the  other  of  which  he  voted 
both  "  yes  "  and  "  no  "  upon  the  third  proposition.  One  of  the 
ballots  contains  four  cross  marks,  but  the  voter  voted  both 
"  yes  "  and  "  no  "  upon  the  first  proposition  and  not  at  all  upon 
the  second,  and  "yes  "  upon  the  third.  The  other  ballot  con- 
tained six  cross  marks,  the  voter  having  voted  both  "yes" 
and  "no"  upon  both  the  second  and  third  propositions.  By 
all  four  of  the  ballots  the  voter  voted  properly  on  the  fourth 
proposition,  three  of  the  cross  marks  being  opposite  "yes 
and  one  being  opposite  "  no." 

The  learned  court  at  Special  Term  held  that  the  ballots  were 
not  rendered  void  as  to  the  fourth  proposition  because  the 
voter  did  not  properly  vote  upon  the  other  propositions  and 
nulUfied  his  vote  on  such  other  propositions  by  making  too 
many  crosses,  and  that  thei'e  being  no  other  marks  save  a 
cross  mark  in  the  voting  spaces  on  the  ballots,  a  superfluous 
number  of  crosses  with  respect  to  the  other  propositions  did 
not  destroy  the  vote  upon  the  fourth  proposition  the  cross  mark 
as  to  which  was  correctly  made. 

We  think  this  holding  was  correct.  The  law  required  the 
submission  of  all  four  of  the  excise  questions  upon  the  one 
ballot.  The  questions  themselves,  however,  are  separate  and 
distinct.  The  voter  could  vote  upon  all  four  of  them  if  he 
chose,  or  upon  any  one  of  them  and  not  vote  at  all  upon  the 
others.  Rule  6  of  section  358  of  the  Election  Law  (as  amd. 
by  Laws  of  1911,  chap.  296)  declares  that  in  the  case  of  a  ques- 
tion submitted  the  voter  shall  make  a  cross  mark  in  the  blank 
square  space  on  the  right  of  and  after  the  answer,  *' Yes  "  or 
"No,"  which  he  desires  to  give  on  each  such  question  sub- 
mitted; but  the  law  nowhere  declares  that  in  case  he  shall 
make  a  cross  mark  in  the  square  opposite  both  ^  Yes "  and 
"  No  "  upon  any  one  question  it  shall  nullify  the  entire  baUot 
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or  destroy  his  vote  upon  any  other  question  as  to  which  he  may 
make  a  proper  cross  mark. 

The  inspectors  an^  the  court  below  properly  held  that  marks 
outside  the  voting  spaces  and  erasures  and  the  like  rendered 
the  ballot  void.  Nothing  of  that  sort,  however,  appears  on  the 
ballots  in  controversy.  The  only  trouble  with  any  of  them  is 
that  the  voter  nullified  his  vote  upon  one  or  more  of  the  ques- 
tions by  making  a  clean  perfect  cross  mark  in  the  voting  spaces 
as  to  both  "  Yes  "  and  '^  No  "  thereon.  Upon  the  question  as 
to  selling  liquor  by  hotelkeepers,  however,  the  vote  in  each 
instance  was  properly  marked. 

The  Election  Law  specifically  provides  that  a  surplusage  .of 
cross  marks  within  the  voting  spaces  upon  a  ballot  shall  not  in 
certain  instances  vitiate  the  ballot.  Eule  2  of  section  368  (as 
amd.  by  Laws  of  1911,  chap.  649)  directs  that  where  a  voting 
mark  shall  be  made  in  a  circle  above  a  ticket  and  marks  shall 
have  also  been  made  in  the  voting  squares  before  the  names  of 
candidates  on  that  ticket  the  marks  in  the  squares  shall  be 
treated  as  surplusage  and  the  vote  coimted  as  though  no  mark 
appeared  anywhere  except  in  the  circle.  Eule  6  of  that  section 
(as  amd.  supra)  provides  that  where  a  voting  mark  shall  be 
made  in  more  than  one  circle  the  vote  shall  be  counted  for  those 
candidates  for  office  against  whom  no  candidate  is  named  on 
the  other  ticket.  Where  a  cross  mark  is  made  in  the  circle  and 
the  voter  also  makes  cross  marks  before  each  of  the  names  of 
opposing  candidates  running  for  the  same  office  the  ballot  is 
not  rendered  whoUy  void  but  simply  cannot  be  coimted  for 
either  of  the  candidates  for  that  particular  office.  (Election 
Law,  §  368,  rule  Y,  as  amd.  by  Laws  of  1911,  chap.  649;  People 
ex  reL  Feeny  v.  Board  of  Canvassers^  156  N.  Y.  36.) 

If  this  latter  rule  be  applicable  to  ballots  upon  which  ques- 
tions are  submitted  to  voters  as  well  as  to  ballots  cast  for  can- 
didate there  can  be  no  question  as  to  the  validity  of  aU  four  of 
the  ballots  in  controversy.  In  the  case  of  a  ballot  for  candi- 
dates the  voter  nullifies  his  vote  as  to  two  opposing  candidates 
by  making  a  cross  mark  before  the  names  of  each  and  thereby 
voting  for  neither;  but  because  he  makes  a  proper  cross  mark 
m  the  circle  the  law  commands  that  his  vote  shall  be  counted 
for  all  the  other  candidates  on  that  ticket.    In  the  case  of  a 
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ballot  upon  questions  submitted  the  voter  nullifies  his  choice 
upon  one  of  the  questions  by  voting  both  "  Yes  "  and  '*  No; " 
but  by  making  a  proper  cross  mark  in  th^  voting  square  upon 
the  other  questions  he  votes  either  in  the  affirmative  or  in  the 
negative  upon  that  particular  proposition. 

There  being  no  command  that  the  ballots  shall  be  nullified 
by  such  double  voting  upon  any  one  question,  we  think  that 
the  double  marking  simply  nullifies  the  vote  as  to  the  particu- 
lar question  so  marked,  and  that  if  the  ballot  be  otherwise  cor- 
rect it  must  be  coimted  either  in  the  affirmative  or  negative 
for  the  questions  which  are  properly  marked.  In  the  case  of 
candidates  the  voter  merely  spoils  his  vote  as  to  the  candidates 
which  are  doubly  marked,  but  his  mark  in  the  circle  indicates 
his  intention  to  vote  for  the  other  candidates  not  so  marked. 
In  the  case  of  submitted  questions  the  double  marking  spoils 
his  vote  as  to  the  question  doubly  marked,  but  as  to  the  other 
questions  his  marks  being  correct  his  intention  is  clearly 
indicated. 

If  the  Legislature  intended  to  provide  that  the  double  mark- 
ing of  any  question  should  vitiate  the  whole  ballot  and  render 
void  all  votes  on  the  other  questions  submitted,  it  could  easily 
have  so  enacted.  In  the  absence  of  any  such  provision  we 
think  it  may  fairly  be  inferred  that  it  assimaed  that  the  rules 
which  it  carefully  prescribed  with  respect  to  ballots  cast  for 
candidates  should  be  also  applicable  to  ballots  cast  upon  ques- 
tions submitted  to  the  voters.  The  conclusion  to  the  assimip- 
tion  is  that  surplusage  of  voting  marks  as  to  any  one  question 
made  in  the  voting  squares  only  nullifies  the  particular  question 
involved  and  does  not  render  the  entire  ballot  void. 

If  this  view  be  correct  it  f oUows  that  the  order  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 

All  concurred;  Kellogg,  J.,  in  memorandum. 

Kellogg,  J.  (concurring): 

Rule  9  of  section  368  of  the  Election  Law  (Consol.  Laws, 
chap.  17  [Laws  of  1909,  chap.  22],  as  amd.  by  Laws  of  1911, 
chap.  649)  declares  what  ballots  are  void,  and  that  a  void  ballot 
cannot  be  counted  for  any  candidate  thereon.  The  rule  does 
not  make  a  ballot  void  because  a  cross  mark  made  for  the 
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purpose  of  voting  is  put  in  too  few  or  too  many  of  the  circles  or 
voting  spaces. 

Eule  7  of  the  section  (as  amd.  supra)  provides  that  if  the 
voter  marks  more  names  than  there  are  persons  to  be  elected, 
"  or  if  for  any  other  reason  it  is  impossible  to  determine  the 
elector's  choice  of  a  candidate  for  an  office  to  be  filled,  his  vote 
shall  not  be  counted  for  such  office  but  shall  be  returned  as  a 
blank  vote  for  such  office  " 

Beading  rules  7  and  9  with  rule  6, 1  think  it  is  apparent  that, 
if  there  is  nothing  irregular  about  the  ballot  but  the  manner 
of  making  a  proper  cross  mark  in  the  circles  or  voting  spaces 
the  ballot  is  not  void,  but  it  cannot  be  counted  as  to  any  office 
01  position  as  to  which  the  voter's  intent  cannot  be  ascer- 
tained, but  the  ballot  may  be  coimted  where  the  voter's  choice 
can  be  determined. 

It  follows  that  the  four  ballots  were  properly  coimted. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Frank  G.  Smith,  Appellant,  v    First  National    Bank  of 
Albany,  New  York^  and  Henry  Patton,  Respondents. 

Third  Department,  May  8,  1912. 

Onaranty  and  suretyship  —  suit  to  compel  certain  application  of  pro- 
ceeds of  collateral  and  for  an  accounting  —  retention  of  jurisdiction 
by  court  of  equity  —  evidence  of  apparent  authority  of  joint  owner  of 
stock  to  pledge  same. 

In  a  suit  to  compel  a  bank  to  apply  the  proceeds  of  certain  stock  pledged 
as  collateral  by  the  plaintiff  S.  and  the  defendant  R  and  jointly  owned 
by  them  to  the  satisfaction  of  certain  notes  to  the  exclusion  of  certain 
other  notes  and  for  an  accounting,  it  appeared,  and  is  conceded,  that  S. 
and  P.  pledged  the  stock  as  collateral  for  the  payment  of  certain 
advances  made  on  notes  by  the  defendant  bank  and  used  by  S.  and  P. 
in  their  joint  enterprise.  But  the  bank  claimed  that  the  stock  was 
pledged  not  only  to  secure  the  payment  of  the  money  advanced,  but  also 
of  notes  then  held  by  it  of  P.  and  his  wife  for  the  payment  of  which  P. 
or  his  wife  had  given  other  security.  It  was  contended  by  the  bank 
that  8.  either  expressly  authorized  P.  to  pledge  his  interest  in  the  stock 
not  only  for  their  joint  indebtedness,  but  also  for  P.'s  individual  indebt- 
ednessy  or,  it  he  did  not  go  so  far  as  that,  he  at  least  clothed  P.  with  suf- 
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licient  apparent  authority  to  authorize  the  bank  to  rely  upon  his  hav- 
ing authority  so  to  do.  The  plaintiff  denied  this  contention  and  claimed 
that  the  stock  should  only  be  applied  to  such  indebtedness  as  related 
to  their  joint  enterprise. 

Held,  that  a  dismissal  of  the  complaint  upon  the  merits  was  error; 

That  the  action  being  in  equity  the  plaintiff  S.  standing  as  surety  was 
entitled  at  least,  even  if  P.  was  authorized  to  pledge  the  plaintiff's 
share  of  the  stock  for  the  payment  of  the  individual  notes  of  himself  and 
wife,  to  have  it  decreed  that  P.'s  half  interest  should  be  exhausted  as 
well  as  the  other  collateral  given  by  P.  before  resort  was  had  to  his  own 
interest  in  the  stock. 

When  a  court  of  equity  has  obtained  jurisdiction  of  the  parties  and  of  the 
subject-matter  of  an  action  it  will  retain  it  and  adapt  its  relief  to  the 
exigencies  of  the  case,  even  though  it  be  impracticable  to  grant  the 
specific  equitable  relief  demanded. 

For  the  purpose  of  ascertaining  whether  or  not  P.  had  apparent  authority 
to  pledge  the  interest  of  S.  it  was  competent  to  show  all  the  surround- 
ing circumstances. 

Appeal  by  the  plaintiff,  Frank  G.  Smith,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  Albany  on  the  2d  day 
of  October,  1911,  upon  the  decision  of  the  court,  rendered 
after  a  trial  before  the  court  without  a  jury  at  the  Albany 
Trial  Term,  dismissing  the  complaint  upon  the  merits. 

Richard  J,  Donavan  and  Herbert  D.  Cohen,  for  the  appellant. 

Janies  F,  Tracey,  for  the  respondent  First  National  Bank. 

Oeorge  Lawyer,  for  the  respondent  Patton. 

Houghton,  J. : 

The  action  is  in  equity  to  compel  the  defendant  bank  to 
apply  the  proceeds  of  certain  collateral  pledged  by  the  plaintiff 
and  the  defendant  Patton  to  the  satisfaction  of  certain  notes 
to  the  exclusion  of  certain  other  notes,  and  for  an  accounting. 

The  defendant  Patton  was  a  lumber  merchant  in  the  city  of 
Albany  and  a  patron  of  the  National  Exchange  Bank  of  that 
city,  which  subsequently  became  merged  in  defendant  First 
National  Bank.  The  plaintiff,  who  lived  in  the  city  of  New 
York,  and  Patton  were  engaged  in  certain  joint  enterprises  in 
timber  lands  in  certain  of  the  Canadian  provinces.  In  the 
latter  part  of  the  year  1902  or  the  fore  part  of  the  year  1903 
all  that  remained  of  these  joint  enterprises  was  what  is  known 
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as  the  Gaspereaux  lands  in  Nova  Scotia  in  which  the  plaintiff 
and  Patton  held  an  equal  interest. 

The  plaintiff  concedes  that  during  the  years  1902  and  1903 
one  note  of  $15,000,  and  another  of  $11,856.06,  signed  by  Pat- 
ton  and  himself,  or  by  himself  and  indorsed  by  Patton,  were 
discounted  by  the  defendant  bank  or  its  predecessor,  and  that 
for  them  or  their  renewals  the  Gaspereaux  property  was 
pledged  as  collateral,  originally  by  deed  and  later  it  would 
aeem  by  stock  of  the  Gaspereaux  Company,  a  corporation 
formed  to  take  over  the  lands. 

The  plaintiff  also  concedes  that  such  collateral  is  properly 
held  for  certain  advances  made  by  the  defendant  bank  on 
account  of  and  for  the  benefit  of  the  Gaspereaux  property 
which  the  defendant  claims  amounted  to  the  sum  of  $3,872.03. 

The  defendant  bank  claims  that  the  Gaspereaux  property 
was  pledged  to  secure  the  payment  not  only  of  the  foregoing 
but  also  of  notes  then  held  by  it  of  Patton  and  his  wife 
aggregating  something  over  $27,000. 

The  plaintiff's  name  does  not  appear  on  any  of  these  latter 
notes  and  the  bank  held  and  still  holds  other  security  as  collat- 
eral to  them  which  Patton  or  his  wife  had  furnished.  Nego- 
tiations for  the  discounting  of  the  $15,000  note  and  $11,000 
note  and  the  pledging  of  the  collateral  therefor  were  had  with 
the  bank  by  Patton. 

The  defendant  bank  insists  that  the  plaintiff  either  expressly 
authorized  Patton  to  pledge  his,  the  plaintiff's,  interest  not 
only  for  their  joint  indebtedness  but  also  for  Patton's  individ- 
ual indebtedness,  or  if  he  did  not  go  so  far  as  that,  he  at  least 
clothed  Patton  with  suflBcient  apparent  authority  to  authorize 
the  bank  to  rely  upon  his  having  authority  so  to  do  and  that 
he  is  now  estopped  from  asserting  to  the  contrary. 

The  plaintiff  claims  that  he  gave  Patton  no  such  authority 
nor  did  he  clothe  him  with  any  apparent  authority  of  that 
character,  and  that  his  share  of  the  collateral  should  not  be 
applied  to  the  payment  of  any  individual  indebtedness  of  Pat- 
ton but  only  to  such  indebtedness  as  related  to  their  joint 
enterprise. 

The  defendant  bank  entered  into  a  contract  for  the  sale  of 
the  Gaspereaux  property  for  $80,000,  about  $60,000  of  which 
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has  been  paid^  and  it  is  assumed  that  the  balance  due  on  the 
contract  is  secure  and  may  be  treated  as  money. 

The  aggregate  of  the  joint  enterprise  indebtedness  and  of 
the  Patton  individual  indebtedness  with  accumulated  interest, 
is  in  the  neighborhood  of  sixty  or  sixty-five  thousand  dollars, 
and  according  to  the  bank's  own  claim,  when  the  full  amount 
for  which  the  Gaspereaux  property  is  contracted  to  be  sold 
shall  have  been  paid  there  will  confessedly  be  a  surplus 
remaining  to  be  divided  between  the  plaintiff  and  Patton. 

The  court  found,  in  accordance  with  the  contention  of  the 
defendant  bank,  that  the  collateral  was  pledged  not  only  for 
the  joint  indebtedness  growing  out  of  the  joint  enterprise  of 
plaintiff  and  Patton  but  also  the  prior  indebtedness  of  Patton 
and  his  wife,  and  all  such  indebtedness  not  having  been  fully 
paid  dismissed  the  plaintiff's  complaint  upon  the  merits. 

We  are  of  opinion  the  learned  trial  court  was  in  error  in  such 
dismissal.  The  action  was  in  equity.  The  proper  parties  were 
before  the  court  and  the  court  had  jurisdiction  of  them  and  of 
the  subject-matter  in  controversy,  and  the  plaintiff  was  enti- 
tled at  least,  even  if  Patton  was  authorized  to  pledge  the  plain- 
tiff's share  of  the  Gaspereaux  property  for  the  payment  of  the 
individual  notes  of  himself  and  wife,  to  have  it  decreed  that 
Patton's  half  interest  should  be  exhausted,  as  well  as  the  other 
collateral  given  by  Patton,  before  resort  was  had  to  his  own 
interest  in  the  Gaspereaux  property. 

If  the  plaintiff  was  not  interested  in  the  $27,000  which  Patton 
had  individually  borrowed  prior  to  the  discounting  of  the  notes 
on  the  faith  of  the  Gaspereaux  property  and  was  not  under 
obligation  to  pay  any  part  of  it,  even  though  he  authorized 
Patton  to  pledge  his  interest  in  the  Gaspereaux  property  for  its 
payment,  the  legal  relation  between  the  two  would  be  that  of 
principal  and  surety.  In  such  a  case  the  debt  would  be  Patton's 
debt  and  the  plaintiff  would  be  a  surety  who  had  placed  addi- 
tional collateral  with  the  defendant  bank  therefor.  "  At  law 
a  surety  will  be  compelled  to  pay  the  debt  and  after  that  look 
to  the  collaterals  of  his  principal  for  indemnity.  But  in  equity 
if  there  be  circumstances  from  which  it  appears  directly  or  by 
reasonable  inference  that  substantial  injury  or  prejudice  will 
not  result  to  the  creditor  by  enforcement,  in  the  first  instance, 
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of  the  surety's  right,  and  have  the  debt  paid  from  the  princi- 
pal's  property,  the  surety  may  in  the  case  of  hardship  compel 
the  creditor  to  resort  to  the  securities  in  the  creditor's  hands  or 
under  his  control,  the  property  of  the  principal,  in  satisfaction 
of  the  debt  before  coming  upon  him."  (Pingrey  Sur.  & 
Guar.  §  149;  Philadelphia  &  Reading  R,  R.  Co.  v.  Little j  41 
N.  J.  Eq.  519,  529;  Ingalls  v.  Morgan,  10  N.  Y.  178;  Wright 
V.  Austin,  66  Barb.  13.) 

No  prejudice  can  result  to  the  defendant  bank  from  compel- 
ling it  to  reahze  upon  the  collateral  security  which  it  holds 
pledged  by  Patton  for  the  various  notes  aggregating  $27,000. 
Nor  can  injury  or  inconvenience  result  from  compelling  it  to 
apply  Patton's  half  of  the  surplus  above  the  joint  indebted- 
ness received  from  the  Gaspereaux  property  to  the  payment  of 
such  notes  before  resorting  to  the  one-half  belonging  to  the 
plaintiff. 

The  whole  situation  being  before  the  court,  these  matters 
should  have  been  adjusted,  for  when  a  court  of  equity  has 
obtained  jurisdiction  of  the  parties  and  of  the  subject-matter  of 
an  action  it  will  retain  it  and  adapt  its  relief  to  the  exigencies 
of  the  case  even  though  it  is  impracticable  to  grant  the  specific 
equitable  relief  demanded.  {Valentine  v.  Richardt,  126  N.  Y. 
272;  Mott  v.  Oppenheimer,  135  id.  312;  Consolidated  Fruit 
Jar  Co.  V.  Wisner,  110  App.  Div.  99.)  Not  only  will  equity 
thus  retain  jurisdiction  for  the  purpose  of  doing  justice 
between  the  parties,  but  also  for  the  purpose  of  avoiding  a 
multiplicity  of  suits.     {Satterlee  v.  Kobbe,  173  N.  Y.  91,  97.) 

It  is  our  purpose  not  to  embarrass  the  retrial  which  we  feel 
impelled  to  grant  by  any  comment  upon  the  merits  of  the  con- 
troversy, except  so  far  as  it  may  be  necessary  to  give  our 
views  with  respect  to  certain  questions  of  law  which  will  arise 
thereon. 

Of  course,  if  the  plaintiff  expressly  authorized  Patton  to 
pledge  his  interest  in  the  Gaspereaux  property  for  Patton's 
individual  debts  to  the  bank  as  well  as  those  arising  out  of 
their  joint  enterprise  that  is  an  end  of  the  matter,  and  the 
plaintiff  will  be  entitled  only  to  the  reUef  above  indicated.  If 
he  did  not  give  such  authority  then  the  question  remains 
App.  Div.— Vol.  CLI.        21 
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whether  he  clothed  Patton  with  such  apparent  authority  as 
justified  the  defendant  bank  in  assuming  that  he  had  it  and  in 
acting  on  such  assumption.  For  .the  purpose  of  ascertaining 
whether  or  not  apparent  authority  was  given  the  learned  trial 
court  correctly  ruled  that  all  the  surroimding  circumstances 
might  be  shown.  The  plaintiff  and  Patton  were  not  such  gen- 
eral partners  as  gave  the  latter  authority  to  pledge  joint  enter- 
prise property,  and  if  any  apparent  authority  existed  it  did  not 
flow  from  any  general  partnership  relation.  So,  too,  the  court 
properly  held  that  parol  evidence  was  competent  to  show  for 
what  indebtedness  the  Gaspereaux  property  was  pledged.  The 
collateral  notes  on  their  face  do  not  purport  to  contain  all  of 
the  contract.  One  of  the  originals  was  signed  by  the  plaintiff 
and  Patton  and  the  other  by  the  plaintiff  alone.  The  clause 
pledging  the  collateral  for  the  payment  of  any  other  liabilities 
than  the  notes  themselves,  reads  in  the  original  $11,000  note 
and  in  the  original  of  the  $15,000  note  "  claims  held  against 
"  the  space  never  having  been  filled  in.  Besides  the  con- 
sideration was  open  to  explanation.  If  the  plaintiff  had  the 
benefit  in  any  joint  enterprise  of  the  $27,000,  or  any  part  of  it, 
that  fact  would  have  a  bearing  upon  whether  he  permitted  his 
half  interest  in  the  Gaspereaux  property  to  be  pledged  for  its 
payment.  If  he  did  not  have  the  benefit  of  any  part  of  it  then 
there  would  be  less  reason  for  his  consenting  to  any  such 
arrangement. 

While  the  answer  of.  the  defendant  bank  might  have  been 
more  specific  with  respect  to  defendant's  claim  in  regard  to  the 
various  notes  which  it  claimed  the  collateral  was  appHcable  to, 
we  ^^biTiTr  its  allegations,  taken  in  connection  with  the  letter 
which  is  made  a  part  of  the  answer  and  attached  as  '^  Exhibit 
A,"  are  sufficient  to  permit  proof  of  the  entire  situation.  The 
statement  in  the  letter  is  that  the  collateral  is  held  for  ''  various 
notes,"  including  the  two  confessedly  given  in  the  joint  enter- 
prise. If  the  plaintiff  had  desired  a  more  specific  description 
of  such  notes  he  could  have  called  for  a  bill  of  particulars. 

Nor  was  the  action  prematurely  brought  notwithstanding 
the  fact  that  the  bank  had  not  chosen  to  apply  the  proceeds  of 
the  collateral  to  the  full  payment  of  the  joint  notes.  It  was 
asserting  its  right  and  threatening  to  apply  the  proceeds  of 
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plaintiflf's  half  of  the  collateral  to  the  payment  of  Patton's  indi- 
vidual notes.  The  plaintiff  had  a  right  to  stop  that  and  com- 
pel the  prior  appUcation  of  Patton's  collateral. 

It  follows  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred;  Kellogg,  J.,  in  memorandum. 

Kellogg,  J.  (concurring): 

I  concur  in  all  Justice  Houghton  says  except  with  reference 
to  the  answer.  I  am  satisfied  the  answer  does  not  present  the 
issue  htigated.  The  complaint  alleges  the  turning  over  to  the 
defendant  bank  of  certain  securities  and  property  to  secure  the 
80-called  $15,000  note;  that  there  was  no  authority  to  pledge  it 
for  other  purposes,  but  that  the  bank  claims  to  hold  it  for  other 
indebtedness  of  Patton;  that  the  bank  had  realized  more  than 
enough  to  pay  the  indebtedness  intended  to  be  secured,  and  had 
refused  to  return  or  account  for  the  securities,  and  it  prayed  an 
accounting  and  that  the  plaintiff's  interest  in  the  property 
pledged  be  fixed. 

The  answer  contains  several  denials,  alleges  that  the  collat- 
eral was  intended  to  secure  the  so-called  $11,000  note  and  that 
there  is  $577.24  unpaid  upon  it,  and  that  the  defendant  has  the 
right  to  retain  the  collateral  until  such  loan  is  paid.  It  then 
alleges  that  the  defendant  served  upon  the  plaintiff  a  certain 
notice,  a  copy  of  which  is  attached  to  the  answer,  but  which 
apparently  is  of  no  force  as  a  pleading.  The  statements  in  the 
notice  are  not  even  alleged  to  be  true.  Apparently  from  the 
face  of  the  pleadings  the  plaintiff  would  be  entitled  to  the 
return  of  the  securities  mentioned  in  the  complaint  upon  pay- 
ment of  the  $677.24. 

In  an  action  for  an  accounting,  if  the  defendant  held  the 
security  for  other  indebtedness,  it  was  its -duty  to  allege  the 
facts.  I  think  the  alleged  notice  does  not  help  out  the  answer 
and  that  there  is  an  absence  of  any  allegations  which  justify  the 
proof  of  other  indebtedness  for  which  the  defendant  claims  to 
hold  the  collateral. 

Judgment  reversed  on  law  and  facts,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 

Digitized  by  VjOOQIC 


324      People  ex  rel.  Greenberg  v.  Reid. 


Third  Department,  May,  1913.  [Vol.  151. 


The  People  op  the  State  of  New  York  ex  rel.  Max 
Greenberg,  Relator,  v.  Whitelaw  Reh)  and  Others,  as 
Board  of  Regents  of  the  University  of  the  State  of  New 
York,  Respondents. 

Third  Department,  May  8,  1912. 

Public  health  —  revocation  of  dentist's  license — fraud  in  preliminary 
examinations  —  hearing  by  Board  of  Kegents  —  "  unprofessional  or 
immoral  conduct "  —  criminal  prosecution  unnecessary  —  notice  and 
hearing  —  procedure  for  revocation  of  Hcense  ~  due  process  of  law. 

Where  the  Board  of  Dental  Examiners  finds  that  a  dentist  procured  his 
license  by  fraud,  and  that  his  affidavit  that  he  passed  the  preliminary 
examinations  was  false,  in  that  he  had  procured  another  to  impersonate 
him  on  such  examinations,  and  they  recommend  the  revocation  of  his 
license  to  the  Board  of  Regents,  that  board  must  grant  a  hearing,  as  to 
the  punishment  to  be  inflicted,  it  having  the  power  to  follow  or  reject  the 
recommendation  of  the  trial  board.  A  refusal  to  grant  such  hearing  is 
reversible  error. 

The  practicing  of  fraud  in  the  procuring  of  a  license  to  practice  a  profes- 
sion is  ^'unprofessional  or  immoral  conduct ^^  within  the  meaning  of 
section  201  of  the  Public  Health  Law  and  is  ample  ground  for  the 
revocation  of  a  license. 

Power  to  revoke  a  license  exists  without  prosecution  and  conviction  of  a 
criminal  offense. 

A  licensee  should  be  given  notice  of  the  presentation  of  charges  against 
him  and  accorded  an  opportunity  to  be  heard  concerning  them. 

The  proceeding  for  the  revocation  of  a  license  may  be  summary  and  not 
subject  to  the  strict  rules  of  evidence;  but  the  board  while  acting  in 
such  capacity  is  qtiasi  judicial  in  character  and  so  meets  the  constitu- 
tional requirement,  if  there  be  any  necessity  therefor,  of  according  the 
licensee  due  process  of  law  in  the  revocation  of  his  license. 

Smith,  P.  J.,  and  KELiiOaa,  J.,  dissented. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  17th  day  of  April,  1911,  directed  to  Whitelaw  Reid  and 
others,  as  Board  of  Regents  of  the  University  of  the  State  of 
New  York,  commanding  them  to  certify  and  return  to  the 
oflBce  of  the  clerk  of  the  county  of  Albany  all  and  singular 
their  proceedings  had  in  regard  to  the  revocation  of  the  license 

of  the  relator  to  practice  dentistry. 

I 

/.  N,  JacohsoUy  for  the  relator.  I 

Frank  B.  Gilbert,  for  the  respondents. 
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Houghton,  J.: 

In  1907  a  license  to  practice  dentistry  was  issued  by  the 
Board,  of  Regents  of  the  University  of  the  State  of  New  York 
to  the  relator.  Shortly  after  receiving  such  license  the  relator 
registered  for  practice  in  the  county  of  New  York  and  filed  with 
the  clerk  of  that  county  an  affidavit  stating,  amongst  other 
things,  that  before  the  receiving  of  such  license  he  had  com- 
plied with  all  the  preliminary  requirements  of  law  as  to  study 
and  the  passing  of  examinations!  The  relator  had  practiced 
his  profession  about  three  years  when  charges  were  preferred 
against  him  to  the  Board  of  Dental  Examiners  of  the  State, 
alleging  that  he  had  procured  his  license  to  practice  dentistry 
by  fraud,  and  that  his  affidavit  that  he  had  passed  the  pre- 
liminary examinations  was  false,  in  that  he  had  procured 
another  to  personate  him  on  such  examinations,  and  had 
adopted  as  his  own  the  examination  papers  of  such  other  per- 
son. A  copy  of  the  charges  and  notice  of  the  time  and  place 
of  hearing  before  the  Board  of  Dental  Examiners  were  served 
upon  the  relator,  and  he  appeared  in  person  and  by  counsel, 
and  made  certain  preliminary  objections  which  were  overruled, 
and  testimony  was  taken,  argument  had  and  briefs  submitted. 
After  consideration  the  Board  of  Dental  Examiners  foimd  the 
charges  true,  and  transmitted  to  the  Board  of  Eegents  all  the 
proceedings  had  before  them,  with  the  recommendation  that 
the  license  of  the  relator  be  revoked.  The  relator  asked  for  a 
hearing  upon  this  report  and  recommendation  in  person  or  by 
counsel  before  the  Board  of  Regents,  Which  was  refused. 
Without  any  hearing,  and  after  denying  his  request  to  be 
heard,  the  Board  of  Regents  revoked  relator's  license,  and 
directed  it  to  be  canceled. 

We  would  have  no  hesitancy  in  confirming  the  determination 
of  the  Board  of  Regents  except  for  the  practice  pursued  by  that 
Board  in  refusing  a  hearing  to  the  relator. 

It  was  competent  for  the  Legislature  to  vest  in  the  Board  of 
Dental  Examiners  the  right  to  entertain  complaints  and  hear 
proof,  and  the  charges  were  sufficiently  pertinent  and  specific, 
and  the  relator's  preliminary  objections  were  properly  overruled. 

The  practicing  of  fraud  in  the  procuring  of  a  license  to  practice 
a  profession  is  "  immoral "  and  "  unprofessional "  as  that  term 
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is  used  in  the  statute  and  is  ample  ground  for  its  revocation, 
and  the  procuring  of  another  to  impersonate  the  apphcant  in 
examinations  is  fraud  of  the  grossest  character. 

It  was  not  necessary  that  the  relator  should  be  prosecuted 
criminally  either  for  false  impersonation  or  perjury  in  making 
his  affidavit  and  his  guilt  established  upon  a  criminal  trial 
before  his  Ucense  could  be  revoked  by  the  proper  authorities. 
Power  to  revoke  his  license  existed  with  or  without  conviction 
of  a  criminal  charge.  {Matter  of  Smithy  10  Wend.  449.)  Nor 
was  the  introduction  of  the  testimony  given  in  the  divorce 
action  in  view  of  the  character  of  the  trial  and  proceeding  such 
error  as  to  require  reversal  of  the  determination  if  it  were 
otherwise  legal. 

Whether  or  not  the  relator's  rights  were  so  fully  preserved 
by  the  hearing  which  was  had  before  the  Board  of  Dental 
Examiners,  of  which  he  had  notice  and  opportimity  to  be  heard, 
that  the  Board  of  Regents,  which  alone  had  the  power  of  revok- 
ing his  license,  was  justified  in  refusing  to  hear  him  further,  is 
a  question  which  has  given  us  much  trouble.  If  the  relator 
upon  a  proceeding  to  revoke  his  license  was  entitled  to  a  trial 
as  that  term  is  understood  in  the  law,  a  refusal  to  give  him  an 
opportunity  to  be  heard  would  be  wholly  unjustified  and  clearly 
nullify  any  determination  which  might  be  made.  The  difficulty 
arises  in  determining  the  character  of  the  proceeding  to  revoke 
a  license  granted  by  the  pubUc  authorities  to  an  individual  to 
practice  a  prescribed  profession. 

One  must  expend  much  time  and  money  to  prepare  himself 
for  the  practice  of  medicine,  dentistry  and  the  like.  It  has 
long  been  the  law  that  however  great  a  man's  attainments  may 
be  he  must  obtain  a  Ucense  from  the  duly  constituted  authori- 
ties of  the  State  before  he  can  practice  such  profession,  and  the 
propriety  and  necessity  of  such  a  law  is  not  disputed  or  chal- 
lenged. While  such  a  license  when  once  obtained  is  not, 
strictly  speaking,  either  a  personal  or  a  property  right,  it 
partakes  in  a  measure  of  the  nature  of  both.  Notwithstand- 
ing the  value  of  such  license  to  the  holder,  the  authorities  are 
unanimous  that  it  can  be  taken  away  from  him  for  miscon- 
duct or  fraud  in  its  procurement  through  a  tribunal  other  than 
a  duly  constituted  coiuij,  and  that  his  constitutional  rights  are 
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not  violated  by  compelling  him  to  submit  to  the  determination 
of  such  inferior  tribunal.  All  of  the  authorities,  however, 
respecting  licensed  physicians  and  dentists  to  which  we  have 
been  referred  or  which,  after  exhaustive  search,  we  have  been 
able  to  find,  hold  that  the  licensee  should  be  given  notice  of 
the  presentation  of  charges  against  him  and  accorded  an  oppor- 
tunity to  be  heard  concerning  them.  The  Legislature  may 
give  to  the  body  having  the  right  to  grant  a  license  the  power, 
for  causes  which  it  may  enumerate,  to  revoke  a  license  which 
it  has  granted.  The  proceeding  for  such  revocation  may  be 
summary  and  not  subject  to  the  strict  rules  of  evidence;  but  the 
board  while  acting  in  such  capacity  is  quasi-judicial  in  charac- 
ter and  so  meets  the  constitutional  requirement,  if  there  be  any 
necessity  therefor,  of  according  the  licensee  due  process  of 
law  in  the  revocation  of  his  license.  {People  v.  ApfeWauniy 
251  m.  18;  95  N.  E.  Rep.  995;  Meffert  v.  Packer,  66  Kans. 
710;  1  L.  R.  A.  [N.  S.]  811;  affd.,  195  U.  S.  625;  State 
Medical  Board  v.  McCrary,  80  L.  R.  A.  [N.  S.]  783;  State 
Board  of  Health  v.  Roi/y  22  R.  I.  588.)  The  licensee,  however, 
must  have  notice  and  be  given  an  opportimity  to  be  heard. 
(People  V.  McCoy,  125  111.  289.)  If  the  statute  be  silent 
respecting  the  procedure  that  fact  will  not  warrant  the  con- 
struction that  the  investigation  should  be  made  ex  parte  or 
without  opportunity  to  be  heard.  {State  v.  State  Medical 
Examining  Board,  32  Minn.  324.)  In  the  case  of  the  removal 
of  a  teacher  at  Phillips  Academy,  bearing  some  analogy  to  the 
question  imder  consideration,  it  was  held  that  he  was  entitled 
to  notice  and  a  hearing  not  only  before  the  board  of  trustees 
of  the  academy  but  before  the  board  of  visitors  which  had  the 
ultimate  power  of  removal.  {Murdock,  Appellant,  7  Pick. 
308.)  Where  there  can  be  a  removal  of  a  mimicipal  employee 
only  for  cause,  a  notice  of  the  charges  and  opportunity  to  be 
heard  is  implied.  {People  ex  rel.  Peck  v.  Commissioners,  etc., 
of  Brooklyn,  106  N.  Y.  64.) 

This  right  to  a  notice  and  a  hearing  by  all  classes  of  persons 
to  whom  licenses  to  follow  various  callings  may  be  granted  is 
recognized  by  the  Legislature  and  is  provided  for  in  one  way  or 
another  by  the  Public  Health  Law  permitting  the  issuing  and 
revocation  of  licenses  by  particular  boards.     With  respect  to 
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dentists  there  is  provided  a  State  Board  of  Dental  Examiners 
who  are  required  to  hold  stated  examinations  for  the  examina- 
tion of  persons  desiring  to  practice  dentistry,  and  upon  the  cer- 
tificate of  such  examiners  that  the  candidate  has  successfully- 
passed  the  examination  and  is  competent  to  practice  dentistry  the 
State  Board  of  Eegents  is  required  to  issue  such  Ucense  to  him. 
(Public  Health  Law  [Consbl.  Laws,  chap.  45;  Laws  of  1909, 
chap.  49],  §§  195-198,  as  amd.  by  Laws  of  1910,  chap.  137; 
since  amd.  by  Laws  of  1911,  chap.  786.)  If  any  practitioner 
of  dentistry  be  charged  under  oath  before  the  Board  of  Exami- 
ners with  unprofessional  or  immoral  conduct,  or  with  gross 
ignorance,  or  inefficiency  in  his  profession,  such  Board  is 
required  to  notify  him  to  appear  before  it  at  an  aj^inted  time 
and  place,  with  counsel,  if  he  so  desires,  to  answer  said  charges 
and  to  furnish  him  a  copy  of  the  same.  After  such  hearing 
shall  be  had  it  is  provided  that  '^  upon  the  report  of  the  board 
that  the  accused  has  been  guilty  of  improfessional  or  immoral 
conduct,  or  that  he  is  grossly  ignorant  or  inefficient  in  his  pro- 
fession, the  regents  may  suspend  the  person  so  charged  from 
the  practice  of  dentistry  for  a  limited  season,  or  may  revoke 
his  license."  (Public  Health  Law,  §  201.)  The  provision  with 
respect  to  physicians  is  that  upon  the  report  of  the  State  Board 
of  Medical  Examiners  that  an  appUcant  has  passed  the  required 
examination  the  Regents  shall  issue  to  him  a  license  to  practice 
medicine.  (PubUc  Health  Law,  §  169.)  In  proceedings  for  the 
revocation  of  such  license  charges  are  to  be  filed  with  the  execu- 
tive officer  of  the  Board  of  Regents  and  a  copy  thereof  with 
the  secretary  of  the  Board  of  Medical  Examiners.  Thereupon 
the  Board  of  Medical  Examiners  are  required  to  designate  a 
committee  of  three  to  hear  and  determine  the  same.  At  least 
ten  days'  notice  must  be  given  the  accused  of  the  time  and 
place  of  hearing  and  a  copy  of  the  charges  must  be  served  upon 
him.  After  the  trial  if  the  committee  shall  unanimously  find 
that  said  charges,  or  any  of  them,  are  sustained,  and  shall 
unanimously  recommend  that  the  license  of  the  accused  be 
revoked  or  his  registration  be  annulled,  the  Board  of  Regents 
may  thereupon  "  in  their  discretion  revoke  said  license  or  annul 
said  registration  or  do  both."  (Public  Health  Law,  §  170.) 
The  State    Board    of  Pharmacy  has    the  power   to    revoke 
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licenses  granted  to  pharmacists,  after  giving  the  Ucensee 
reasonable  notice  and  an  opportuniiy  to  be  heard,  without  any 
report  to  the  Board  of  Regents.  (Id.  §  239.)  Certificates  to 
nurses  may  be  granted  by  the  Board  of  Regents  on  recom- 
mendation of  the  Board  of  Examiners  of  Nurses  appointed  by 
the  Regents^  but  only  the  Regents  themselves  may  revoke  such 
certificate  after  written  notice  to  the  holder  thereof  and  hear- 
ing thereon.  (Id.  §§  250,  251.)  The  revocation  of  a  certificate 
permitting  the  practice  of  optometry  can  be  made  only  after  at 
least  ten  days'  notice  of  the  time  and  place  of  hearing,  and  the 
practice  with  respect  to  revocation  upon  report  to  the  Regents 
is  the  same  as  in  that  of  physicians.     (Id.  §  306.) 

The  earliest  law  with  respect  to  the  revocation  of  licenses  of 
physicians  is  found  in  the  Revised  Statutes  of  1828  (Part  1, 
chap.  14,  tit.  7).  It  was  there  provided  that  when  any 
charges  were  preferred  to  any  county  medical  society  against 
a  physician  ten  days'  published  notice  should  be  given  of  the 
time  and  place  of  hearing  before  such  society,  and  its  action 
thereon  should  be  transmitted  to  the  district  attorney  of  the 
county,  who  should  inmaediately  serve  a  copy  upon  the  accused, 
together  with  at  least  fourteen  days'  notice  of  the  time  and 
place  of  hearing  by  the  judges  of  the  Court  of  Common  Pleas 
of  the  county,  before  whom  witnesses  should  be  sworn  and  a 
trial  had,  and  by  whom  judgment  of  expulsion  from  the  society 
and  a  suspension  of  the  right  to  practice  could  be  rendered. 

We  have  thus  adverted  to  the  statutes  not  only  for  the  pur- 
pose of  showing  their  provisions  for  notice  and  hearing,  but 
for  the  purpose  of  pointing  out  what  we  deem  to  be  defects 
in  the  scheme  of  according  complete  right  to  a  hearing  to 
the  Ucensee.  The  Board  of  Dental  Examiners  has  no  right 
to  grant  a  license  to  practice  dentistry,  nor  upon  its  recom- 
mendation that  a  Ucense  be  granted  does  the  Board  of  Regents 
have  any  power  to  withhold  a  hcense.  The  statute  is  that 
upon  such  recommendation  a  license  must  be  granted.  Nor 
does  the  Board  of  Dental  Examiners  have  any  power  to  revoke  a 
license.  On  the  contrary,  the  statute  gives  it  only  the  power 
to  report  to  the  Board  of  Regents  its  conclusion  with  respect  to 
the  accused.  The  Boaixi  of  Regents  is  not  bound  to  follow  such 
recommendation  because  the  statute  expressly  says  that  upon 
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receiving  a  report  that  the  accused  has  been  guilty  of  unpro- 
fessional or  immoral  conduct,  or  that  he  is  grossly  ignorant  or 
inefficient  in  his  profession,  it  '^may  suspend  the  person  so 
charged  from  the  practice  of  dentistry  for  a  limited  season,  or 
may  revoke  his  license."  If  the  statute  prescribed  that  the 
Board  of  Begents  must  follow  the  recommendation  of  the  Board 
of  Dental  Examiners  and  revoke  the  license  if  the  examiners  so 
recommended,  it  could  very,  well  be  said  that  the  duty  of  the 
Board  of  Begents  was  merely  ministerial  and  that  the  licensee 
was  not  entitled  to  notice  and  that  the  accused  was  not  deprived 
of  any  right  in  being  refused  permission  to  appear  before  it. 
But  the  statute  is  that  the  Board  of  Eegents  may  wholly  revoke 
the  license  or  only  suspend  the  accused  from  practice  for  a  lim- 
ited time.  Upon  the  question  as  to  what  the  Board  of  Begents 
shall  do  on  the  coming  in  of  the  report,  we  think  the  accused 
licensee  has  the  right  to  appear  and  be  heard  in  person  or  by 
counsel.  The  Legislature  had  the  right  to  say  that  the  complete 
trial  so  far  as  the  introduction  of  evidence  and  the  submission  of 
proofs  was  concerned,  should  be  held  before  the  Board  of  Dental 
Examiners,  and  having  done  so,  the  accused  would  not  be  enti- 
tled to  produce  any  further  evidence  before  the  Board  of 
Begents;  but  as  to  what  judgment  should  be  rendered  upon 
the  evidence  as  taken  it  would  seem  clear  that  the  licensee 
was  entitled  to  be  heard.  This  is  true  also  with  respect  to 
physicians  and  all  other  licensees  where  the  law  prescribes  that 
the  trial  shall  be  had  before  a  body  other  than  the  Board  of 
Begents,  which  grants  and  revokes  the  license. 

It  was  held  in  People  ex  rel.  De  Vrtes  v.  Hamilton  (84  App. 
Div.  869)  that  a  deputy  county  clerk  might  hear  charges  against 
an  employee  in  the  clerk's  office,  and  if  such  charges  were  sus- 
tained dismiss  him;  but  he  could  not,  in  the  absence  of  express 
statutory  authority,  conduct  the  trial  and  thereafter  turn  the 
evidence  taken  by  him  over  to  the  county  clerk  and  leave  to 
the  latter  the  duiy  to  pass  upon  its  sufficiency  in  the  absence  of 
the  accused  employee  and  without  notice  to  him  or  without 
giving  him  any  opportunity  to  be  heard  before  the  clerk  himself. 

The  question  involved  does  not  appear  to  have  previously 
arisen  and  there  is  no  authority  for  or  against  the  proposition 
that  the  Board  of  Begents  has  or  has  not  the  right  to  deny  a 
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hearing  on  passing  judgment  upon  the  report  of  the  examin- 
ing board.  Such  judgment  cannot  be  purely  ministerial  for  it 
rests  on  discretion  and  may  be  one  of  absolute  revocation  or 
mere  suspension  of  the  right  to  practice  for  a  definite  period. 
The  f imction  of  the  Board  of  Regents  is,  therefore,  more  than 
ministerial  and  is  quasi  judicial  in  character. 

We  are  of  opinion  that  the  refusal  of  the  Board  of  Regents 
to  allow  the  relator  to  be  heard  on  the  coming  in  of  the  report 
was  unauthorized  and  denied  to  him  a  privilege  which  the 
law  accorded  to  him. 

We  are  aware  that  in  the  dty  of  New  York  charges  against 
members  of  the  police  force  are  heard  before  a  deputy  police 
commissioner  and  ultimate  judgment  passed  by  the  police  com- 
missioner himself,  and  that  the  determination  of  the  deputy  as 
to  guilt,  as  is  held  in  People  ex  rel.  Qarvey  v.  Partridge  (180 
N.  Y.  237),  need  not  even  be  in  writing.  It  does  not  appear 
in  any  of  the  adjudicated  cases  that  the  accused  was  denied 
a  hearing  by  the  police  commissioner  when  sentence  was 
ultimately  passed. 

Nor  are  we  immindful  of  the  decision  in  People  ex  rel.  Lodes 
V.  Department  of  Health  (189  N.  Y.  187),  holding  that  a  permit 
to  sell  milk,  granted  by  the  board  of  health  of  the  city  of 
New  York,  may  be  revoked  without  any  notice  to  or  hearing 
by  the  licensee.  The  revocation  of  the  license  of  a  practi- 
tioner of  medidne  or  dentistry  is  quite  a  different  matter  from 
the  ordinary  action  of  the  board  of  health  of  a  particular 
locaUty  where  immediate  and  summary  action  is  necessary  to 
the  welfare  of  the  community. 

Our  conclusion  is  that  the  determination  of  the  Board  of 
Regents  must  be  annulled  and  the  proceeding  remitted  to  such 
Board  to  the  end  that  a  hearing  on  the  evidence  taken  before 
tiie  Board  of  Examiners  may  be  accorded  to  the  relator,  with- 
out costs,  however,  of  this  appeal. 

All  concurred,  except  Smith,  P.  J.,  and  Kellogg,  J., 
dissenting. 

Determination  of  the  Board  of  Regents  annulled,  without 
costs,  and  the  proceeding  remitted  to  such  Board  for  a  rehear- 
mg  in  accordance  with  opinion. 
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Effie  M.  Ainsworth,  as  Administratrix,  etc.,  of  William  I. 
AiNSWORTH,  Late  of  the  City  and  County  of  Albany,  New 
York,  Deceased,  Appellant,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Respondent. 

Third  Department,  May  8,  1912. 

Negligence  —  death  of  conductor  in  yards  •—  evidence  —  erroneous  dis- 
missal of  complaint. 

Evidence  in  an  action  against  a  raOroad  company  to  recover  damages  for^ 
the  death  of  a  conductor  and  pin  puller,  alleged  to  have  resulted  from 
the  defendant's  negligence,  examined,  and  Tieldy  that  a  judgment  dis- 
missing the  complaint  should  be  reversed  and  a  new  trial  granted. 

Lyon,  J.,  and  Smith,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Effie  M.  Ainsworth,  as  adminis- 
tratrix, etc.,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendant,  entered  in  t;he  office  of  the  clerk  of  the 
county  of  Albany  on  the  9th  day  of  May,  1911,  upon  the  dis- 
missal of  the  complaint  at  the  close  of  plaintiff's  case  by  direc- 
tion of  the  court  on  a  trial  at  the  Albany  Trial  Term,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  same  day, 
directing  the  dismissal  of  the  complaint. 

Richard  O.  Bassett,  for  the  appellant. 

William  L.  Visschei%  for  the  respondent. 

Per  Curiam: 

Prom  the  evidence  the  jury  might  have  found  that  the 
speed  Umit  in  the  yard  was  six  miles  per  hour,  and  that  the 
car  causing  the  intestate's  death  was  proceeding  at  an  excessive 
speed,  that  the  switch  stand  was  not  Ughted  and  that  there 
were  knuckles  and  other  obstructions  in  the  six  foot.  It  is 
not  necessary  for  the  plaintiff  to  prove  whether  the  intestate 
tripped  over  a  part  of  the  switch  stand,  the  rod  or  obstructions 
in  the  six  foot.  It  is  enough,  if  it  appears  that  there  were 
obstructions,  and  that  by  reason  of  the  excessive  speed,  the 
failure  to  light  the  switch  stand,  and  the  other  conditions 
existing,  the  intestate's  death  was  caused  by  the  negligence  of 
the  defendant.     The  judgment  should,  therefore,  be  reversed 
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and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

All  concurred,  except  Lyon,  J.,  dissenting,  in  opinion,  in 
which  Smith,  P.  J.,  concurred. 

Lyon,  J.  (dissenting): 

In  defendant's  yard  at  West  Albany,  in  April,  1910,  were 
several  systems  of  tracks,  for  the  purpose  of  making  up  trains, 
known  as  pockets,  consisting  of  the  main  or  stem  track,  nm- 
ning  easterly  and  westerly,  and  of  switches  or  branch  tracks, 
which,  as  to  pocket  No.  2,  running  southeasterly,  left  the  stem 
track  every  eighty  feet  or  thereabouts.  On  the  northerly  side 
of  pocket  No.  2,  and  between  the  stem  tracks  of  pockets  Nos. 
1  and  2,  was  a  space  of  about  ten  feet  in  width  known  as  the 
base,  or  more  commonly  as  the  *'  six  foot,''  along  which  it  was 
necessary  that  the  pin  puller  should  pass  in  his  work  of  manipu- 
lating the  levers  which  pulled  the  coupling  pins,  and  thereby 
released  the  cars  and  allowed  them  to  pass  by  their  own 
momentima  into  the  various  branches  from  the  stem  track. 
At  the  point  where  each  branch  left  the  stem  track  was  a 
switching  device  supported  upon  two  long  ties,  which  passed 
underneath  the  stem  track  and  extended  northerly  into  the 
base  or  *^  six  foot,"  a  distance  of  about  five  and  one-half  feet. 
Towards  the  end  of  the  two  long  ties  stood  an  iron  switch 
stand  about  two  and  a  half  or  three  feet  in  height,  upon  the 
top  of  which  was  a  target  and  pin  for  holding  a  lamp,  which 
when  lighted  at  night  would  indicate  the  location  of  the 
switch  stand,  as  well  as  whether  the  switch  was  open  or  closed. 
The  clear  space  between  the  switch  stand  and  the  northerly 
rail  of  the  stem  track  in  pocket  No.  2  was  about  three  feet. 
On  the  evening  of  April  26,  1910,  at  about  eight  o'clock, 
plaintiffs  intestate,  whose  work  as  conductor  and  pin  puller 
had  been  mainly  confined  to  pocket  No.  1,  was  engaged  in  that 
capacity  in  pocket  No.  2,  and,  while  shifting  a  freight  car  from 
the  stem  track  to  branch  track  No.  7,  was  killed  by  being  run 
over  by  a  refrigerator  car,  which  was  the  next  car  nearer  the 
engine  and  the  one  from  which  deceased  had  just  uncoupled 
the  freight  car.  When  last  seen  alive  plaintiff's  intestate  was 
passing  branch  5  running  alongside  the  refrigerator  car.     At 
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or  near  branch  4  deceased  with  his  lantern  had  given  the 
engineer  the  signal  to  stop,  which  the  engineer  had  obeyed, 
but  after  the  locomotive  stopped,  the  refrigerator  car  passed  on 
sufficiently  far  to  take  up  the  slack  of  the  train,  when  it  came 
to  a  standstill.  One  of  the  witnesses  testified  that  he  saw  the 
lantern  of  deceased  pass  out  of  sight  around  the  easterly  end  of 
the  refrigerator  car  while  the  slack  was  being  taken  up.  The 
lantern  was  found  broken  lying  in  the  base  or  "six  foot." 
There  was  no  eye  witness  of  the  occurrence  which  caused  the 
death  of  plaintiff's  intestate,  but  he  was  found  between  the 
rails  of  the  stem  track  under  the  refrigerator  car,  about  mid- 
way of  the  car,  and  abqut  fifteen  feet  east  of  switch  No.  5,  and 
so  badly  injured  from  the  front  truck  of  the  car  having  passed 
over  him  that  he  soon  died.  Certain  witnesses  testified  that 
the  ties  or  supporters  which  supported  the  switch  and  switch 
stand  were  two  or  three  inches  higher  than  the  groimd  between 
the  switch  stand  and  the  northerly  rail  of  the  stem  track,  and 
also  that  at  times  knuckles,  coupling  pins,  drawbars  and 
chunks  of  coal  were  allowed  to  accumulate  in  the  base  or 
"six  foot,"  making  it  an  unsafe  place  in  which  to  work,  and 
plaintiff  contends  that  it  was  stumbling  over  one  of  these  in  the 
darkness  which  caused  plaintiff's  intestate  to  fall  underneath 
the  car.  The  night  was  dark.  Aside  from  the  lantern  which 
deceased  carried,  the  place  where  deceased  was  at  work  was 
lighted  by  two  electric  lights,  one  of  which  was  maintained  by 
the  city  on  the  bridge,  about  two  hundred  feet  westerly  from 
branch  5  in  No.  2  pocket,  and  the  other  was  maintained  by  the 
defendant  company  and  was  located  near  the  round  house  in 
defendant's  yard,  about  one  hundred  feet  southeasterly  from 
branch  5.  There  were  no  lights  upon  any  of  the  eight  switch 
points  in  pocket  No.  2,  and  there  had  been  lights  on  only  a 
portion  of  the  switch  points  in  pocket  No.  1,  where  deceased 
had  been  accustomed  to  work. 

In  granting  the  motion  for  a  nonsuit  the  learned  trial  judge 
said:  "  The  weakness  of  your  case  is  that  you  are  here  without 
any  evidence  as  to  the  manner  in  which  this  accident  occurred. 
All  that  we  know  is  that  Ainsworth  was  under  the  car  and 
was  run  over.  There  is  no  evidence  as  to  what  he  was  doing 
at  that  particular  time  or  the  particular  fact  or  circumstance 
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which  lHX)ii^ht  him  in  that  unfortunate  position.  Of  course,  it 
18  possihle  to  guess  or  conjecture  that  he  stumbled  over  the 
switch  stand.  It  is  possible  to  guess  or  conjecture  that  he 
stumbled  over  a  knuckle  or  a  drawbar  or  a  clinker  or  some 
other  obstruction  which  the  evidence,  as  you  have  introduced 
it,  shows  was  there.  But  he  could  not  have  done  both.  And 
the  very  fact  that  you  have  put  in  evidence  the  claim  that  he 
stumbled  either  over  the  switch  stand  or  over  a  projecting 
knuckle  or  a  drawpin  or  some  other  obstruction  shows  the 
uncertainty  of  this  case  and  shows,  if  it  goes  to  the  jury,  it 
must  be  upon  pure  conjecture  as  to  just  what  he  did  stumble 
over,  if  he  stiunbled  over  anything.  He  may  have  stimibled. 
He  may  not  have  stumbled.  It  is  easy  to  see,  it  is  easy  to  con- 
jecture how  in  various  ways  he  may  have  got  in  front  of  the 
car  and  gotten  under  the  car.  But  the  question  in  my  mind  is 
not  whether  there  may  be  some  possible  ground  of  negligence 
which  could  be  submitted  to  the  jury,  but  there  is  absolutely 
no  evidence  whatever  as  to  what  it  was  that  caused  this  man 
to  get  imder  the  car.  We  are  all  in  the  dark  on  that  point. 
The  case  is  absolutely  free  from  evidence  which  would  exonerate 
him  or  attempt  to  exonerate  him  from  contributory  negligence. " 

Plainly  the  position  of  the  body  of  plaintiff's  intestate  when 
found  would,  as  conceded  by  plaintiff's  attorney,  preclude  the 
probability  of  his  having  fallen  over  the  switch  stand. 

I  think  there  is  no  merit  in  the  claim  of  negligence  in  that 
the  cars  were  run  at  an  excessive  rate  of  speed.  Intestate  as 
conductor  had  the  power  to  stop  the  cars  at  any  time.  There 
is  no  evidence  that  any  speed  rule  existed  or  was  violated.  The 
Hpeed  notice  referred  to  was  located  outside  the  yard  limits  and 
apparently  applied  to  the  operating  of  trains  only. 

Notwithstanding  the  suggestion  made  by  the  learned  trial  jus- 
tice in  his  statement  above  quoted,  there  is  not  in  my  opinion  sat- 
isfactory evidence  that  upon  the  night  in  question  there  was  any 
obstruction  in  the  base  or  ''  six  foot "  over  which  the  intestate 
stumbled  and  fell.  Of  the  four  witnesses  called  by  the  plain- 
tiff, two.  Smith  and  McNally,  testified  that  there  were  no 
knuckles,  drawbars,  coal  or  other  debris  in  this  ''  six  foot "  on 
the  night  of  the  accident.  While  McCluskie,  the  discharged 
employee,  who  was  evidently  very  much  biased,  said  there  were 
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always  such  obstructions  there,  yet  he  testified:  **  Q.  Did  you 
see  anything  in  the  six  foot  in  the  vicinity  of  5  switch  at  the 
time  of  this  accident  ?  A.  Nothing  out  of  the  way  at  that  time. 
Q.  It  was  in  proper  condition  there  so  far  as  that  was  concerned ; 
it  was  in  the  usual  condition,  was  it,  at  5  switch  ?  A.  I  won't 
say  the  usual  condition,  because  I  very  often  had  cause  to  make 
complaint  about  the  bad  condition  of  2  pocket  to  the  section 
foreman."  The  witness  Mohan  testified  that  prior  to  April 
twenty-sixth  he  observed  the  condition  of  the  *^  six  foot "  of  No. 
2  pocket,  and  that  from  March  to  April  twenty-sixth  he  had 
seen  broken  knuckles,  pins  and  other  obstructions  in  this  "  six 
foot,"  as  well  as  in  others,  *'  and  this  was  the  condition,  so  far 
as  I  know,  on  the  night  that  Mr.  Ainsworth  was  killed."  The 
witness  testified  that  he  arrived  there  that  night  about  twenty 
minutes  after  Ainsworth  was  killed,  but  he  does  not  testify  that 
he  examined  this  ^^  six  foot "  that  night,  and  in  fact  his  statement 
as  to  its  condition,  ''so  far  as  I  know,"  implies  that  he  had  no 
personal  knowledge  of  its  condition  on  the  occasion  in  question. 

Plaintiff's  attorney  seems  to  have  concluded  that  the  evi- 
dence did  not  warrant  the  conclusion  that  deceased  fell  over  a 
knuckle  bar  or  drawhead,  as  following  the  close  of  the  evidence 
this  conversation  took  place  between  the  court  and  plaintiff's 
attorney :  The  Court :  "  If  he  was  between  the  cars  then  you  don't 
claim  that  he  stumbled  over  the  switch  stand?"  Attorney: 
' '  No,  I  don't  claim  that  now.  It  was  impossible  for  me  to  teU  in 
the  development  of  the  case.  The  Court :  Now,  you  are  claiming 
that  he  stumbled  over  the  switch  supporter?"  Attorney:  "Yes, 
over  the  switch  supporter.  The  Court:  By  the  switch  sup- 
porter you  include  the  rod  that  runs  between  the  two  rails  ? " 
Attorney :  ' '  The  whole  thing  and  that  it  was  negligence  to  main- 
tain it  in  the  manner  in  which  it  was  maintained  and  that  it  was 
negligence  not  to  have  a  light  there  upon  that  particular  switch. " 

I  think  there  is  no  satisfactory  proof  of  the  cause  of  the  acci- 
dent, and  that  the  judgment  of  the  trial  court  should  be 
afl&rmed. 

Smiih,  p.  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 
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WiLLARD  E.   Clarke,  Appellant,  v.  Harry  B.  North  and 
Charles  F.  North,  Eespondents. 

Third  Department,  May  8,  1012. 

Partnership  —  suit  to  establish  —  accounting  —evidence. 

In  a  suit  bronght  to  establish  the  existence  of  alleged  partnership  between 
the  plaintiff  and  the  defendant  H.  B.  N.,  and  for  an  accounting,  the 
defense  was  that  no  partnership  ever  existed,  but  that  the  business 
belonged  solely  to  the  defendant  C.  F.  N.,  and  that  the  plaintiff  and  the 
defendant  H.  B.  N.  were  simply  employees.  Evidence  examined,  and 
held^  sufficient  to  establish  the  existence  of  the  partnership. 

Appeal  by  the  plaintiff,  Willard  E.  Clarke,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  oflSoe  of  the  clerk  of  the  county  of  Albany  on  the  27th 
day  of  December,  1910,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Albany  Special  Term. 

Duncan  Douglas  [Thomas  Francis  Woods  of  counsel],  for 
the  appellant. 

MacLean  &  Neary^  for  the  respondent  Harry  B.  North. 

Patrick  C.  Dugan^  for  the  respondent  Charles  F.  North. 

Lyon,  J. : 

We  have  reached  the  conclusion  that  the  judgment  appealed 
from  must  be  reversed  as  being  against  the  weight  of  evidence. 
The  action  was  brought  to  establish  the  existence  of  an  alleged 
partnership  between  the  plaintiff  and  the  defendant  Harry  B. 
North  during  approximately  the  six  years  from  December, 
1902,  to  December,  1908,  and  for  an  accounting  of  the  part- 
nership affairs.  The  business  was  manufacturing  and  selling 
paper  boxes,  and  was  conducted  under  the  name  of  the 
^'Enterprise  Paper  Box  Factory,"  at  Cohoes,  N.  Y.  The 
defense  was  that  no  such  partnership  ever  existed,  but  that  the 
business  belonged  solely  to  the  defendant  Charles  F.  North, 
and  that  the  plaintiff  and  the  defendant  Harry  B.  North  were 
simply  employees  for  no  definite  time,  the  former  in  charge  of 
App.  Div.— Vol.  CLI.        22 
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the  manufacturing  department  and  the  latter  as  bookkeeper 
and  business  manager,  each  at  the  wages  of  twenty  dollars  per 
week.  Charles  F.  North  was  the  father  of  Harry  B.  North, 
and  the  latter  resided  with  his  father  during  the  six-year 
period  above  mentioned.  The  alleged  partnership  agreement, 
as  well  as  all  negotiations  leading  to  the  establishing  of  the 
business,  were  verbal,  and  upon  the  trial  the  testimony  of  the 
plaintiff  and  of  the  defendants  was  flatly  contradictory.  The 
record,  however,  discloses  certain  uncontroverted  facts,  many 
of  which  are  established  by  written  evidence,  relative  to  the 
action  of  the  parties  and  the  conduct  of  the  business,  which 
seem  to  us  to  have  clearly  proven  the  existence  of  the  partner- 
ship, to  the  most  material  of  which  we  will  call  attention. 

In  the  month  of  December,  1902,  it  was  decided  after 
extended  consultation  between  the  parties  to  this  action, 
extending  oVer  several  months,  to  engage  in  the  paper  box 
making  business  and  to  occupy  rooms  which  had  been  used  for 
that  purpose  in  a  building  belonging  to  the  defendant  Charles 
F.  North,  but  which  were  to  be  vacated  January  first.  The 
machinery  needed  in  carrying  on  the  business  was  then  pur- 
chased through  an  agent  of  the  manufacturers  for  the  sum  of 
$2,964.26,  the  defendant  Charles  F.  North  giving  his  check 
therefor.  This  sum,  however,  was  repaid  to  him  by  three 
checks  of  the  ^^Enterprise  Paper  Box  Factory,  per  H.  B. 
North,"  payable  to  the  order  of  C.  F.  North  as  follows:  Decem- 
ber 15,  1905,  $1,000;  October  30,  1906,  $1,000;  January  17, 
1907,  $964.26.  Upon  the  stub  of  the  latter  check  appeared  in 
the  handwriting  of  H.  B.  North  "Bal.  of  machinery  ^  of 
Hobbs  Mfg.  Co.  Dec.  23,  1902,  $964.26." 

In  the  month  of  December,  1902,  before  starting  in  business, 
a  letter  head  was  prepared  by  H.  B.  North,  which  was  sub- 
mitted to  and  approved  by  the  plaintiff  and  by  the  defendant 
Charles  F.  North,  in  the  upper  left-hand  comer  of  which  was 
the  name  ^*H.  B.  North,"  and  in  the  upper  right-hand  comer 
the  name  "  W.  E.  Clarke,"  and  between  these  names  and  above 
the  center  of  the  sheet  the  words  '*  The  Enterprise  Paper  Box 
Factory,  49  to  57  Mohawk  Street,  Cohoes,  N.  Y,"  This  letter 
head  only  was  used  during  the  whole  six  years'  busineas  career 
of  the  company. 
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During  the  months  of  Deoemher,  1902,  and  January  and 
February,  1908,  the  defendant  Charles  F.  North  paid  for  a 
horse,  cardboard,  freight,  payroll  and  expenses  for  the  Enter- 
prise Paper  Box  Factory  the  sum  of  $1,145.17,  an  itemized  bill 
for  which,  reading  "Enterprise  Paper  Box  Factory  *  *  * 
To  Chas.  F.  North,  Dr.,"  had  been  presented  to  and  for  several 
years  prior  to  the  commencement  of  this  action  was  in  the 
pigeon  hole  of  bills  to  be  paid  by  the  Enterprise  Paper  Box 
Factory.  There  was  no  proof  offered  of  payment  of  this  bill, 
and  it  appeared  that  the  box  factory  had  from  time  to  time 
furnished  boxes  to  the  Anchor  Knitting  Mills,  which  were 
owned  and  operated  by  the  defendant  Charles  F.  North,  and 
that  the  accoimt  between  them  was  never  settled. 

February  7,  1903,  in  order  to  obtain  working  capital  with 
which  to  carry  on  the  business,  a  note  was  made  as  follows: 

*'  Four  months  after  date  we  promise  to  pay  to  the  order  of 
Ourselves  Five  Thousand  and  00/100  Dollars  at  Manufacturers 
Bank  of  Cohoes,  N.  Y.    Value  received. 

"ENTERPRISE  PAPER  BOX  FACTORY. 
"perH.  B.  North." 

This  note  was  indorsed,  ^^  Enterprise  Paper  Box  Factory, 
H.  B.  North.  W.  E.  Clarke.  Chas.  F.  North,  "  and  was 
discounted,  and  the  proceeds  placed  to  the  credit  of  the  Enter- 
prise Paper  Box  Factory.  This  note  was  renewed  from  time 
to  time,  and  in  June,  1906,  $3,000  had  been  paid  thereon  by 
the  Enterprise  Paper  Box  Factory,  and  later  the  balance  was 
paid  by  that  concern. 

In  1903  an  accident  occurred  in  the  box  factory  and  a  liabil- 
ity poUcy  was  taken  out  by  H.  B.  North  in  the  jEtna  Life 
Insurance  Company,  which  recited  that  such  company  ^'does 
hereby  agree  to  indemnify  North  &  Clarke.  *  *  *  1.  Name 
of  assured.  North  &  Clarke.  *  *  *  3.  The  assured  is 
co-partnership.  *  *  *  12.  The  estimated  pay  roll  covers  the 
wages  of  all  persons  *  *  *  except  as  follows,  partners." 
Later  a  second  liability  policy  was  taken  out  in  the  same 
company  containing  the  same  statements. 

On  January  8,  1904,  the  Enterprise  Paper  Box  Factory,  with 
the  knowledge  and  approval  of  Charles  F.  North,  purchased  of 
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Thomas  Breslin  the  business  and  property  of  the  "  Waterford 
Box  Company,"  and  took  a  bfll  of  sale  thei*eof  which  named 
the  parties  of  the  second  part  as  ''North  and  Clarke,  a  firm 
doing  business  under  the  style  and  firm  of  the  Enterprise  Paper 
Box  Company  of  the  City  of  Cohoes,''  and  stated  that  "  the 
said  North  and  Clarke  are  to  deliver  to  me  at  the  delivery  of  this 
bill  of  sale  their  promissory  note  for  said  sum  of  Twenty-four 
Himdred  eighty-eight  and  ^V(r  Dollars  which  note  is  to  be 
indorsed  by  Charles  F.  North,"  and  to  be  paid  monthly  in 
installments  of  $200  each.  A  note  of  date  January  8,  lOO-i,  for 
$2,488.97  was  given  payable  to  the  order  of  Thomas  Breslin  in 
monthly  installments  of  $200  each,  signed  "Enterprise  Paper 
Box  Factory.  H.  B.  North.  W.  E.  Clarke,"  and  indorsed  as 
follows:  ''  For  value  received  I  hereby  guarantee  the  payment 
of  the  above  note,  Chas.  F.  North,  dated,  Cohoes,  N.  T.,  Jan- 
uary 8th,  1904."  This  note  was  duly  paid  by  the  checks  of  the 
Enterprise  Paper  Box  Factory  out  of  the  proceeds  of  its  busi- 
ness. The  attorney,  Charles  C.  Ormsby,  who  prepared  the 
agreement  testified  that  the  defendant  Harry  B.  North  stated 
to  him  that  the  Enterprise  Paper  Box  Factory  was  not  an 
incorporated  company,  but  that  it  was  a  firm  called  North  & 
Clarke. 

On  August  2,  1905,  the  defendant  Harry  B.  North  rendered 
to  the  ^tna  Life  Insurance  Company  a  statement  of  wages 
expended  imder  one  of  its  policies,  which  notice  was  signed 
''North  &  Clarke  Per  H.  B.  North,"  above  the  words  "this 
statement  must  be  signed  by  the  assured." 

In  the  months  of  May  and  Jime,  1906,  the  defendant  Harry 
B.  North  made  to  the^tna  Life  Insurance  Company  two 
repoi*ts  of  accidents  to  employees  of  the  Enterprise  Paper  Box 
Factory,  each  of  which  was  signed  "  H.  B.  North,  Prop." 

There  were  also  offered  in  evidence  forty-eight  bills  made  out 
to  and  paid  by  North  &  Clarke  in  the  regular  business  of  the 
Enterprise  Paper  Box  Factory,  also  several  checks  payable  to 
their  order  received  in  the  regular  business  of  the  box  factory 
in  the  year  1908,  which  were  indorsed  "  Enterprise  Paper  Box 
Factory,  North  &  Clarke  per  H.  B.  North."  Harry  B.  North 
testified  that  he  told  none  of  the  makers  of  the  bills  of  their 
mistake. 

Digitized  by  VjOOQIC 


Clarke  v.  North.  341 


App.  Div.]  Third  Department,  May,  1913. 

There  were  also  offered  in  evidence  checks  of  the  Enterprise 
Paper  Box  Factory  given  in  repayment  of  loans  payable  to  the 
order  of  Charles  F.  North,  aggregating  $2,200. 

Practically  the  only  writings  offered  by  defendants  bearing 
upon  the  question  of  the  alleged  partnership  were  three  fire 
insurance  policies  which  were  taken  out  by  the  defendant 
Charles  F.  North  early  in  February,  1903,  payable  to  the  Enter- 
prise Paper  Box  Factory,  but  he  testifies  that  he  does  not  know 
who  paid  the  premiums. 

It  appears  from  the  evidence  that  the  defendant  Charles  F. 
North  gave  very  little  attention  to  the  business  of  the  box  fac- 
tory, and  was  very  seldom  in  its  place  of  business.  In  fact  the 
son  testifies  that  during  the  six  years  "  I  saw  him  in  the  Enter- 
prise Factory  a  half  dozen  times."  Charles  F.  North  testifies 
that  he  never  signed  a  check,  never  examined  the  books,  and 
knew  nothing  about  them.  The  plaintiff  and  defendant  Harry 
B.  North  each  had  keys  to  the  desks  in  the  office,  each  knew 
the  combination  of  the  safe,  and  each  had  full  access  to  all  the 
books  and  papers  of  the  factory.  The  business  of  the  Enter- 
prise Paper  Box  Factory  was  profitable.  While  the  record  does 
not  disclose  the  precise  profit,  yet  it  appears  to  have  averaged 
about  $i,000  per  year. 

From  the  foregoing  general  statement  of  imcontroverted 
facts,  it  would  seem  that  but  one  conclusion  can  be  drawn  and 
that  to  the  effect  that  the  copartnership  existed  as  claimed  by 
the  plaintiff.  It  would  indeed  seem  incredible  that  the  plaintiff 
if  a  mere  employee  from  week  to  week  should  willingly  obligate 
himself  upon  a  $5,000  note  given  to  provide  fimds  for  starting 
the  business,  and  also  willingly  obligate  himself  upon  the  many 
renewals  thereof,  and  should  later  become  one  of  the  makers  of 
a  $2,400  note  given  to  purchase  the  business  of  the  Waterford 
Box  Company,  and  should  also  through  letter  headings  and  by 
the  general  conduct  of  the  business  allow  himself  to  be  held 
out  to  persons  dealing  with  the  box  factory  as  a  partner  and 
thereby  liable  for  all  the  debts  of  the  factory,  when  in  fact  he 
had  no  financial  interest  whatever  in  the  business  and  was 
merely  an  employee  liable  to  be  discharged  at  the  end  of  any 
week.  It  is  equally  incredible,  if  the  plaintiff  had  been  a  mere 
employee,  that  a  successful  business  man,  as  the  record  shows 
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Charles  F.  North  to  have  been,  would  have  allowed  the  busi- 
ness to  be  so  conducted  during  the  whole  six  years  without  any 
protest  whatever  or  without  requiring  some  written  evidence 
of  his  ownership. 

Practically  all  the  conceded  facts  are  at  variance  with  defend- 
ant's contention  that  the  plaintiff  was  a  mere  employee  on  a 
weekly  salary. 

A  careful  study  of  the  record  leads  irresistibly  to  the  conclu- 
sion that  the  copartnership  existed  as  claimed  by  plaintiff. 

The  judgment  must,  therefore,  be  reversed  on  the  law  and 
the  facts  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 


Orville  C.  Bucher,  Appellant,  v.  Sophia  C.  Eaton  and 
Charles  Eaton,  Eespondents,  Impleaded  with  Euth 
Bucher  and  Others. 

Third  Department,  May  8,  1912. 

Paxtition  — defense  of  ownership  by  heir  under  agreement  to  care  for 
intestate  during  her  lifetime  —  evidence  —  declarations  against 
interest. 

In  an  action  for  the  partition  of  a  farm  brought  by  a  nephew  of  the  owner 
who  died  in  1892,  intestate,  and  who  had  acquired  the  property  from  her 
son,  a  daughter  defended  upon  the  ground  that  in  1888  she  entered  upon 
the  premises  under  a  contract  with  her  mother  by  which  she  and  her 
husband  were  to  take  care  of  the  mother  for  the  remainder  of  her  life, 
in  consideration  of  which  the  farm  should  belong  to  the  daughter  after 
the  death  of  the  mother.  Evidence  examined,  and  held^  that  a  verdict 
for  the  defendant  was  not  against  the  weight  of  evidence. 

Query,  whether  evidence  as  to  a  conversation  with  the  son  of  the  intestate 
after  he  had  conveyed  the  property  to  his  mother,  and  before  her  death, 
to  the  effect  that  the  property  belonged  to  the  daughter,  the  defendant, 
was  competent  as  a  declaration  against  interest? 

Appeal  by  the  plaintiff,  Orville  C.  Bucher,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  certain  of  the  defendantR. 
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entered  in  the  oflBce  of  the  clerk  of  the  county  of  Chemung  on 
the  28th  day  of  November,  1010,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  Chemimg  Trial  Term,  certain 
questions  of  fact  having  been  submitted  to  a  jury,  dismissing 
the  complaint  on  the  merits;  and  also  from  an-order  entered  in 
said  clerk's  oflBce  on  the  18th  day  of  November,  1910,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Knappy  Heffeman  &  Ulsh  \J,  R.  Ulsh  of  counsel],  for  the 
appellant. 

Charles  H,  Knipp,  for  the  respondents. 

Smith,  P.  J. : 

This  action  is  brought  by  one  of  the  heirs  at  law  of  Nancy 
Bucher,  who  died  on  the  2d  day  of  March,  1892,  intestate, 
leaving  a  son,  Johnson  C.  Bucher,  and  a  daughter,  Sophia  C. 
Eaton,  as  her  only  heirs  at  law.  The  action  is  for  partition,  of 
certain  real  estate,  the  record  title  of  which  was  in  the  said 
Nancy  Bucher  at  the  time  of  her  death.  Johnson  C.  Bucher 
himself  died  in  1906,  intestate,  leaving  children,  of  whom  this 
plaintiff  is  one.  The  defense  submitted  to  the  jury,  and  upon 
which  the  defendant  has  succeeded,  was  that  in  1883  the 
defendant  Sophia  Eaton  entered  upon  the  said  premises  under 
a  contract  with  her  mother,  Nancy  Bucher,  by  which  she, 
Sophia  E^ton,  and  her  husband  were  to  take  care  of  the  said 
Nancy  Bucher  for  the  remainder  of  her  life,  and  in  considera- 
tion of  which  the  farm  should  belong  to  the  daughter  after  the 
death  of  the  mother.  It  seems  that  the  farm  originally 
belonged  to  one  Samuel  Bucher,  who  died  on  the  4th  day  of 
Septembei,  1883,  leaving  him  surviving  Nancy  Bucher  and  the 
son,  Johnson  C.  Bucher,  and  the  daughter,  Sophia  C.  Eaton. 
He  left  a  will.  Among  other  provisions  in  that  will  he  gave 
this  farm  in  question  to  Johnson  C.  Bucher,  charged  with  an 
annuity  to  his  widow  of  seventy -five  dollars.  There  was  other 
property  given  to  the  daughter  and  also  other  property  to  the 
son.  There  appears  to  have  been  some  complaint  and  dissatis- 
faction, so  that  after  his  death,  and  in  the  same  year,  Johnson 
C.  Bucher  deeded  this  property  to  his  mother,  Nancy  Bucher, 
and  was  thereby  released  from  the  payment  of  the  annuity  to 
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her.  The  said  deed  provided,  however,  that  the  property- 
should  not  be  deeded  away  by. her  in  her  lifetime.  Defend- 
ants Eaton  forthwith  entered  into  possession  of  the  place, 
together  with  Nancy  Bucher,  the  mother,  and  remained  in 
possession  until  the  death  of  Nancy  Bucher  in  1892. 

The  judgment  is  first  challenged  upon  the  ground  that  in 
this  class  of  cases  a  greater  preponderance  of  proof  is  required 
than  in  an  ordinary  action.  To  this  proposition  are  cited 
many  cases  which  held  the  proposition  contended  for.  Tested, 
however,  by  this  strict  rule  of  proof,  I  am  not  prepared  to  say 
that  the  verdict  is  against  the  weight  of  evidence.  The  learned 
court  charged  the  jury  fully  upon  the  nature  of  the  proof 
required,  and  has  denied  a  motion  for  a  new  trial  made  upon 
the  groimd  that  the  verdict  was  against  the  weight  of  evi- 
dence. Some  of  the  evidence  offered  by  the  defendant  is  not 
of  convincing  character.  Evidence  was  given  of  declarations 
both  by  the  mother,  Nancy  Bucher,  and  by  Johnson  C.  Bucher, 
which  declarations  if  made  would  seem  clearly  to  recognize  the 
rights  of  the  defendant  under  such  a  contract  as  is  claimed. 
The  strength  of  the  defendant's  case,  however,  lies  not  so 
much  in  this  oral  evidence  of  declarations  made  as  in  two  facts. 
First,  in  the  year  1892,  after  the  death  of  Nancy  Bucher, 
Johnson  Bucher  was  one  of  the  assessors  of  the  town.  In  that 
year  the  property  was  assessed  to  Sophia  Eaton.  If  no  agree- 
ment had  been  made,  as  is  claimed  by  the  defendants  here, 
Johnson  Bucher  would  then  have  been  a  half  owner  of  the 
property.  It  is  a  significant  fact  that  he  should  have  caused  or 
allowed  that  assessment  to  be  made  to  his  sister,  Sophia  Eaton, 
if  he  had  not  had  knowledge  of  this  contract  and  not  recog- 
nized its  existence  and  validity.  Again,  Johnson  Bucher 
lived  for  fourteen  years  after  the  death  of  Nancy  Bucher.  As 
far  as  it  appears,  he  never  made  any  claim  whatever  to  that 
property,  which  was  at  all  times  held  by  his  sister,  Sophia 
Eaton.  This  fact  would  seem  to  me  to  give  the  strongest  cor- 
roboration of  the  defendants'  claim.  During  this  time  most  of 
these  declarations  were  claimed  to  have  been  made  by  him  as 
to  the  rights  of  Sophia  Eaton,  so  that  upon  all  the  proof,  in  my 
judgment,  this  court  would  not  be  authorized  to  set  aside  this 
verdict  as  against  the  weight  of  evidence. 
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One  exception  to  evidence  is  urged  by  appellant  as  fatal  to 
this  recovery.  Jane  Peny  was  upon  the  stand  and  testified  to 
a  conversation  claimed  to  have  been  made  with  Johnson  Bucher 
after  he  had  conveyed  the  property  to  Nancy  Bucher  and  before 
the  death  of  Nancy  Bucher,  so  that  at  that  time  Johnson 
Bucher  had  no  legal  interest  whatever  in  the  property.  This 
declaration  was  to  the  effect  that  the  property  belonged  to  Sophia 
Eaton.  There  is  strong  groimd  for  the  contention  that  this 
declaration  was  at  the  time  against  interest  and,  therefore,  com- 
petent as  such.  The  declaration  was  against  his  possible  right 
of  heirship.  But  whether  it  was  a  declaration  against  interest 
or  not,  this  same  witness  swore  to  other  conversations  appar- 
ently after  the  death  of  Nancy  Bucher,  in  which  Johnson  Bucher 
had  made  the  same  admissions.  So  that  the  fact  that  one  of 
these  conversations  was  located  prior  to  the  death  of  Nancy 
Bucher  cannot  have  harmed  the  plaintiff.  If  the  reception 
thereof  as  to  these  particular  admissions  were  error,  the  ruling 
presents  no  substantial  error.  Other  objections  are  urged  in 
the  able  brief  of  the  appellant's  coimsel.  These  have  been 
examined  and  we  find  no  cause  for  reversal.  The  judgment 
and  order  should,  therefore,  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


John  Cooney,  Appellant,  v.  The  Central  Dredging  Company, 

Bespondent. 

Third  Department,  May  8,  1912. 

Kaster  and  servant  —  negligence  —  Labor  Law  —  fall  from  ladder  not 
properly  placed  —  ladder,  when  "ways." 

A  ladder  about  twelve  feet  long,  securely  made,  was  placed  so  that  one 
end  rested  against  the  top  of  a  dredge  and  the  other  upon  the  ground 
about  six  feet  from  the  dredge.  The  ground  was  so  uneven  that  a  block 
was  placed  under  one  leg  of  the  ladder.  There  was  no  fastening  at  the 
top  or  bottom  of  the  ladder,  and  it  had  been  used  in  the  same  place  for 
a  week  or  two  by  from  fifty  to  one  hundred  men  going  to  and  from  their 
work  on  the  dredge. 

The  plaintiff  was  directed  by  the  defendant's  foreman  to  go  upon  the 
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dredge  and  do  some  caulking.  When  descending  with  his  tools  the  lad- 
der 8lipi>ed  from  the  block  at  the  bottom  and  plaintiff  Jumped  or  fell 
backwards  when  he  was  about  eight  feet  from  the  ground  and  sustained 
injuries  for  which  he  sues  the  defendant. 

Held,  that  upon  the  evidence  the  jury  would  have  been  justified  in  find- 
ing that  the  defendant  did  not  furnish  a  ladder  so  placed  as  to  give  pro- 
tection to  the  life  and  limb  of  its  employee  as  provided  by  section  18  of 
the  Labor  Law,  and  it  was  error  to  dismiss  the  complaint; 

That  the  ladder  having  been  used  in  the  same  place  and  in  the  same  posi- 
tion for  one  or  two  weeks  for  the  defendant's  employees  to  pass  from 
the  ground  to  their  work,  it  might  have  been  considered  a  part  of  the 
^*  ways''  of  the  defendant  under  section  300  of  the  Labor  Law. 

Houghton  and  Bbtts,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  John  Cooney,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
oflSce  of  the  clerk  of  the  county  of  Warren  on  the  2d  day  of 
June,  1911,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  at  the  close  of  plaintiff's  case  on  a  trial  at  the 
Warren  Trial  Term. 

Daniel  J.  Finn  and  Walter  A.  Chambers,  for  the  appellant. 

Rosendale  d:  Hessberg  [Peter  A,  Delaney  of  coimsel],  for 
the  respondent. 

Kellogg,  J.: 

From  the  evidence  the  jury  would  have  been  justified  in  find- 
ing that  the  plaintiff  was  injured  by  falling  or  jtmiping  from 
a  ladder  placed  against  the  defendant's  dredge.  The  ladder 
was  about  twelve  feet  long,  securely  made.  One  end  rested  on 
the  top  of  the  dredge;  the  other  upon  the  groimd about  six  feet 
from  the  dredge.  The  ground  was  uneven,  sloping  lengthwise 
the  dredge,  so  that  while  one  foot  of  the  ladder  rested  upon  the 
ground  the  other  would  not  touch  the  groimd,  and  to  secure  it 
a  block  about  fifteen  inches  long  and  three  inches  thick  and 
six  inches  wide  was  placed  imder  the  other  leg  so  that  the  lad- 
der would  rest  evenly  against  the  dredge.  There  was  no  fast- 
ening at  the  top  or  bottom  of  the  ladder.  It  had  been  used  in 
the  same  place  for  a  week  or  two,  and  from  fifty  to  one  himdred 
men  had  gone  up  and  down  it  in  going  to  and  from  their  work 
on  the  dredge.  No  other  means  of  access  was  provided  for  the 
men  to  ascend  from  the  groimd  to  the  top  of  the  dredge.  The 
dredge  was  being  rebuilt. 

Digitized  by  VjOOQIC 


CooNEY  V.  Central  Dredging  Co.       347 

App.  Div.]  Third  Department,  May,  1912. 

The  plaintiff  was  directed  by  the  defendant's  foreman  to  go 
upon  the  dredge  and  do  some  caulking,  and  carried  his  tools 
with  him,  the  foreman  accompanying  him.  After  working 
sometime,  when  descending  the  ladder  with  his  tools  in  a 
keg  under  one  arm  and  a  camp  chair  in  the  other,  the  ladder 
slipped.  He  pulled  it  back  into  place  and  went  down  another 
step  and  it  slipped  again,  slipping  off  the  block  at  the  bottom. 
The  plaintiff  jmnped  or  fell  backwards  when  he  was  about 
eight  feet  from  the  grotmd,  and  sustained  certain  injuries. 
He  was  nonsuited,  apparently  upon  the  authority  of  Kelly  v. 
National  Starch  Company  (142  App.  Div.  286).  I  do  not 
think  that  case  is  conclusive  here. 

Upon  the  evidence  I  think  the  jury  would  have  been  justi- 
fied in  finding  that  the  defendant  did  not  furnish  a  ladder  so 
placed  as  to  give  protection  to  the  Uf e  and  limb  of  its  employee 
as  provided  by  section  18  of  the  Labor  Law  (Consol.  Laws, 
chap.  31;  Laws  of  1909,  chap.  36).  The  ladder  having  been 
used  in  the  same  place  and  in  the  same  position  for  one  or  two 
weeks  for  the  defendant's  employees  to  pass  from  the  ground 
to  their  work,  the  jury  may  well  have  considered  it  a  part  of 
the  ways  of  the  defendant  under  section  200  of  the  Labor  Law 
(as  amd.  by  Laws  of  1910,  chap.  352).  We  may  infer  that  the 
ladder  in  the  Kelly  case  was  not  permanently  placed  by  the 
defendant  for  the  general  use  of  its  men  in  passing  to  their 
work,  but  was  a  ladder  in  use  for  general  purposes  wherever 
a  ladder  might  be  required.  For  that  reason  the  court  treated 
it  as  an  appliance  for  use  rather  than  as  a  ladder  forming 
a  part  of  the  structures  or  ways  of  the  defendant. 

We  are  not  considering  the  merits  of  the  case  or  the  suflSi- 
ciency  of  the  evidence,  but  only  hold  that  with  the  most  favor- 
able view  of  the  evidence  it  was  a  question  for  the  considera- 
tion of  the  jury  in  the  first  instance.  The  judgment  should, 
therefore,  be  reversed  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event. 

All  concurred,  except  Houghton  and  Betts  JJ.,  dissenting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 

Digitized  by  VjOOQIC 


348  Kidder  v.  Port  Henry  Iron  Ore  Co. 

Third  Department,  May,  1912.  [Vol.  161. 

George  S.  Kidder,  Appellant,  Respondent,  v.  Port  Henry 

Iron   Ore    Company    of    Lake    Champlain   and    Lakk 

Champlain  and  Moriah  Railroad  Company,  Appellants, 

Respondents. 

Third  Department,  May  8,  1912. 

Pleading  —  complaint — when  aUegations  not  stricken  out  as  redundant 

In  an  action  to  enforce  a  covenant  to  carry  a  freight  car  free  of  charge  to 
and  from  the  plaintiflTs  premises  as  a  covenant  running  with  the  land 
and  binding  upon  the  assigns  of  the  parties  thereto,  the  amended  com- 
plaint, after  setting  out  the  covenant  in  full,  contained  the  following 
allegations:  (1)  That  the  covenant  alleged  to  run  with  the  land  was 
entered  into  for  the  benefit  of  the  plaintiffs  premises,  and  to  render 
them  more  valuable  and  useful;  (2)  that  the  alleged  covenant  is  a  cove- 
nant running  with  plaintifiTs  premises,  and  was  by  the  parties  under- 
stood and  intended  to  be  such;  (3)  that  when  plaintiff  purchased  his 
premises  he  was  so  advised;  (4)  that  the  plaintifT  conveyed  a  portion  of 
the  premises  to  which  it  was  alleged  the  covenant  was  appurtenant, 
but  in  the  conveyance  expressly  reserved  the  benefit  of  the  covenant  and 
the  right  to  enforce  the  same;  (5)  that  the  plaintifT  is  entitled  to  have  the 
performance  of  said  covenant  and  to  enjoy  the  advantages  therefrom. 

Held^  that  an  order  striking  the  above-numbered  provisions  from  the 
complaint  as  redundant  should  be  reversed  as  to  the  Ist,  2d,  4th  and  5th 
provisions. 

In  passing  upon  a  complaint  it  is  usual  to  assume  that  the  plaintiff  will 
be  prepared  by  some  proper  proof  to  substantiate  the  allegations  mada 
The  court  should,  therefore,  be  careful  in  striking  out  allegations  alleged 
to  be  redundant,  unless  it  fully  appears  that  in  every  reasonable  aspect 
of  the  case  such  allegations  can  have  no  place  in  the  pleading. 

Cross-appeals  by  the  plaintiff,  George  S.  Kidder,  and  the 
defendants,  Port  Henry  Iron  Ore  Company  of  Lake  Champlain 
and  another,  from  an  order  of  the  Supreme  Court,  made  at 
the  Saratoga  Special  Term  and  entered  in  the  oflSce  of  the 
clerk  of  the  coimty  of  Essex  on  24th  day  of  August,  1911, 
granting  the  defendants'  motion  to  strike  out  parts  of  the  third 
amended  complaint,  and  denying  their  motion  that  the  same 
be  made  more  definite  and  certain  as  to  some  of  the  allegations. 

Pyrke  &  Dudley  [Fred  W.  Dudley  of  counsel],  for  the 
plaintiff. 

Stokes  &  Owen  [Edward  T.  Stokes  of  counsel],  for  the 
defendants. 
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Kellogg,  J. : 

In  201  New  York,  445,  a  demurrer  to  the  complaint  in  this 
action  was  sustained  on  the  ground  that  the  alleged  covenant 
was  not  set  out  in  terms,  and  the  court  was  imable  to  deter- 
mine whether  or  not  it  was  such  •  a  covenant  as  ran  with  the 
land.  The  plaintiff  accordingly  amended  his  complaint,  setting 
out  the  covenant  in  full.  The  order  appealed  from  strikes  from 
this  amended  complaint  as  redundant  the  allegations,  in  sub- 
stance, (1)  that  the  covenant  alleged  to  run  with  the  land  was 
entered  into  for  the  benefit  of  the  plaintiff's  premises  and  to 
render  them  more  valuable  and  useful  as  a  place  for  conducting 
the  grain  business;  (2)  that  the  alleged  covenant  is  a  covenant 
running  with  plaintiff's  premises  and  was  by  the  parties  under- 
stood and  intended  to  be  such ;  (3)  that  when  plaintiff  purchased 
his  premises  he  was  so  advised;  (4)  that  the  plaintiff  conveyed 
away  a  portion  of  the  premises  to  which  it  was  alleged  the 
covenant  was  appurtenant,  but  in  the  conveyance  expressly 
reserved  the  benefits  of  the  covenant  and  the  right  to  enforce 
the  same;  (6)  that  the  plaintiff  is  entitled  to  have  the  perform- 
ance of  said  covenant  and  to  enjoy  the  advantages  therefrom. 

The  object  of  a  complaint  is  to  inform  the  defendant  and  to 
lay  before  the  court  the  grounds  upon  which  plaintiff  claims 
reUef .  Ordinarily  the  plaintiff  need  not  state,  and  it  cannot  be 
determined  from  the  pleading  itself,  in  what  manner  the  plain- 
tiff expects  to  prove  the  allegations  made.  In  passing  upon 
the  complaint  it  is  usual  to  assume  that  the  plaintiff  will  be 
prepared  by  some  proper  proof  to  substantiate  the  allegations 
made.  The  court  should,  therefore,  be  careful  in  striking  from 
a  complaint  allegations  alleged  to  be  redundant,  unless  it  fully 
appears  that  in  every  reasonable  aspect  of  the  case  such  allega- 
tions can  have  no  place  in  the  pleading.  If  the  plaintiff  can 
prove  that  the  covenant  was  made  for  the  purpose  of  conferring 
a  benefit  upon  his  property,  and  in  order  to  make  it  more  valu- 
able in  the  grain  business  which  was  carried  on  on  said  prem- 
ises, and  that  it  was  imderstood  and  intended  by  the  parties  to 
be  a  covenant  running  with  the  land  for  the  benefit  of  said 
premises  and  business,  it  cannot  be  said  here  that  such  proof 
would  be  without  effect,  and  we  cannot  assume  that  he  can- 
not in  a  proper  manner  make  such  proof.     These  allegations 
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should,  therefore,  stand  so  that  the  plaintiff  may  have  the 
benefit  of  such  proper  proof  if  he  is  able  to  make  it.  It  is 
quite  immaterial  whether  or  not  the  plaintiff  was  advised  when 
he  purchased  the  property  from  Collins  that  the  covenant  ran 
with  the  land,  and  it  was  not  error  to  strike  that  allegation 
from  the  complaint.  The  covenant  was  made  to  Edward  and 
Le  Roy  Collins,  grantors  in  the  deed,  conveying  the  right  of 
way,  and  they  afterwards  conveyed  the  premises  across  which 
the  right  of  way  was  granted  to  the  plaintiff.  If  the  plaintiff 
has  a  cause  of  action,  it  is  because  the  covenant  ran  with  the 
land  and  survives  that  conveyance.  It  was  necessary  for  plain- 
tiff to  connect  himself  with  the  covenant,  and  if  he  does  not 
own  all  the  premises  benefited  by  it,  it  was  proper  if  not  neces- 
sary for  him  to  show  what  part  of  the  premises  he  owns  and 
that  the  covenant  was  not  extinguished  by  the  conveyance 
from  him  of  a  part  of  the  premises.  It  was,  therefore,  proper 
to  allege  that  he  had  in  fact  conveyed  a  part  of  the  premises 
intended  to  be  benefited,  but  by  the  conveyance  had  expressly 
sought  to  reserve  the  benefit  of  the  covenant  to  himself.  What 
effect  this  attempted  reservation  may  have  is  not  for  determi- 
nation here,  but  the  conveyance  is  a  part  of  the  history  of  the 
plaintiff's  interest  and  may  be  alleged.  Apparently  the  plain- 
tiff's description  of  the  premises  is  sufficient,  and  he  should  not 
be  required  to  amend  it  in  that  respect. 

The  order  appealed  from  is,  therefore,  modified  by  striking 
therefrom  the  first,  second,  fourth  and  fifth  numbered  provi- 
sions thereof,  and  as  so  amended  affirmed,  without  costs. 

All  concurred. 

Order  appealed  from  modified  by  striking  therefrom  the  first, 
second,  fourth  and  fifth  provisions  thereof,  and  as  so  modified 
affirmed,  without  costs. 
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Celia  Murphy,  an  Infant,  by  Mary  Ann  Murphy,  Her 
Guardian  ad  Litem,  Appellant,  v.  The  Delaware  and 
Hudson  Company,  Respondent. 

Third  Department,  May  8,  1912. 

Railroad  —  duty  of  municipality  to  keep  highway  bridge  over  railroad  in 
repair  —  injury  by  faUing  through  bridge — failure  of  municipality  to 
aerve  notice  to  repair. 

Under  section  93  of  the  Railroad  Law  (Laws  of  1910,  chap.  481)  it  is  the 
duty  of  a  municipality  to  keep  a  walk  on  a  highway  bridge  over  a  rail- 
road, oonstructed  prior  to  July  1,  1897,  in  repair  or  to  serve  notice  upon 
the  railroad  company  requiring  it  to  make  repairs. 

Hence,  a  child,  who  tripped  in  a  hole  in  the  walk  on  such  a  bridge  and  fell 
to  the  railroad  track  below  and  was  injured,  cannot  recover  against 
the  railroad  company,  where  no  notice  has  been  given  to  such  company 
requiring  it  to  make  repairs. 

Bbtts,  J.,  dissented. 

Appeal  by  the  plaintiff,  Celia  Mtlrphy,  an  infant,  etc.,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Washington 
on  the  28th  day  of  June,  1911,  upon  the  dismissal  of  the  com- 
plaint by  direction  of  the  court  at  the  close  of  plaintiff's  case  on 
a  trial  at  the  Washington  Trial  Term. 

Rogers  &  Sawyer  [J,  E,  Sawyer  of  counsel],  for  the 
appellant. 

Lewis  E.  Carry  for  the  respondent. 

Kellogg,  J. : 

The  defendant's  railroad  passes  under  a  bridge  forming  a 
part  of  the  highway  at  McCrea  street,  in  Fort  Edward.  The 
bridge  was  erected  by  the  defendant  when  it  constructed  its 
railroad  through  and  under  McCrea  street,  about  1869,  and 
has  since  been  reconstructed  and  maintained  by  it  prior  to 
1909.  Along  the  roadway  of  the  bridge,  and  forming  part  of 
it,  is  a  sidewalk,  laid  with  four-inch  plank  running  lengthwise. 
One  of  the  planks  had  become  rotten  at  its  edge,  and  there 
was  a  hole  in  it  five  or  six  feet  long,  from  two  to  four  inches 
wide  and  from  one  to  three  inches  deep.     The  plaintiff,  five 
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years  of  age,  tripped  in  the  hole  and  fell  between  the  plank 
and  the  guard  rail  onto  the  railroad  track  below  and  was 
injured.     The  accident  happened  in  September  1910. 

Section  64  of  the  Railroad  Law,  as  amended  by  chapter  153 
of  the  Laws  of  1909,  which  was  re-enacted  in  section  93  of  the 
Bailroad  Law  (Consol.  Laws,  chap.  49;  Laws  of  1910,  chap. 
481),  provides,  among  other  things:  ''When  a  highway  crosses 
a  railroad  by  an  overhead  bridge,  the  framework  of  the  bridge 
and  its  abutments  shall  be  maintained  and  kept  in  repair  by 
the  railroad  company,  and  the  roadway  thereover  and  the 
approaches  thereto  shall  be  maintained  and  kept  in  repair  by 
the  municipaUty  in  which  the  same  are  situated;  except  that 
in  the  case  of  any  overhead  bridge  constructed  prior  to  the 
first  day  of  July,  eighteen  hundred  and  ninety-seven,  the  road- 
way over  and  the  approaches  to  which  the  railroad  company 
was  tmder  obUgation  to  maintain  and  repair,  such  obligation 
shall  continue,  provided  the  railroad  company  shall  have  at 
least  ten  days'  notice  of  any  defect  in  the  roadway  thereover 
and  the  approaches  thereto,  which  notice  must  be  given  in 
writing  by  the  town  superintendent  of  highways  or  other  duly 
constituted  authority,  and  the  railroad  company  shall  not  be 
liable  by  reason  of  any  such  defect  imless  it  shall  have  failed 
to  make  repairs  within  ten  days  after  the  service  of  such  notice 
upon  it." 

Under  the  statute  it  was  the  duty  of  the  municipality  to  put 
this  walk  in  proper  repair,  or  to  serve  notice  upon  the  defend- 
ant requiring  it  to  make  repairs.  The  notice  not  having  been 
given,  the  railroad  company  is  not  liable.  The  liabihty,  if 
any,  rests  upon  the  municipality. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concurred,  except  Betts,  J.,  dissenting. 
Judgment  affirmed,  with  costs. 
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William  E.  Murphy,  Respondent,  Appellant,  v,  John  Hofman 
Company,  Appellant,  Respondent.     (Action  No.  2.) 

Third  Department,  May  8,  1912. 

CkAversion— inadequate  verdict— new  trial  — evidence. 

In  an  action  for  the  wrongful  conversion  of  personal  property  a  verdict  for 
$900  should  be  set  aside  as  inadequate  and  a  new  trial  granted  where  it 
appears  that  the  defendant  has  sold  the  property  for  $2,800. 

In  an  action  against  a  third  party  for  the  wrongful  conversion  of  personal 
property  alleged  to  have  been  purchased  by  the  plaintiff  from  a  receiver 
in  bankruptcy,  it  is  reversible  error  to  exclude  evidence  offered  by  the 
defendant  to  show  that  the  bankrupt  and  the  receiver  had  no  title  to 
the  property. 

Cross-appeals  by  the  plaintiflf,  William  E.  Murphy  and  the 
defendant,  the  John  Hofman  Company,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the 
office  of  the  clerk  of  the  county  of  Eensselaer  on  the  4th  day  of 
December,  1911,  upon  the  verdict  of  a  jury  rendered  by  direc- 
tion of  the  court.  Also  an  appeal  by  the  plaintiff  from  an 
order  entered  in  said  clerk's  ofl&ce  on  the  4th  day  of  December, 
1911,  and  an  appeal  by  the  defendant  from  an  order  entered 
on  the  9th  day  of  December,  1911,  denying  their  respective 
motions  to  set  aside  the  verdict  of  the  jury  and  for  a  new  trial. 

Shaw  J  Bailey  &  Murphy  [H,  D.  Bailey  of  counsel],  for  the 
plaintiff. 

James  Farrellj  for  the  defendant. 

Kellogg,  J. : 

The  Dodge  Drygoods  Company  was  in  the  possession  of  cer- 
tain show  cases  and  property  in  1903.  Bankruptcy  proceed- 
ings were  instituted  against  it,  and  the  receiver  in  bankruptcy 
sold  the  property  to  the  plaintiff.  The  defendant  took  the 
property,  claiming  it  as  its  own,  and  immediately  sold  it  for 
$2,800.  The  plaintiff  purchased  the  property,  with  other  prop- 
erty, for  $1,665,  but  at  a  sale  where  there  was  no  real  bidding 
and  when  it  was  understood  that  the  title  to  the  property 
App.  Div.— Vol.  CLI.        23 
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was  cx)ntested  and  in  dispute.  If  the  defendant  wrongfully 
converted  the  property,  it  is  evident  that  the  verdict  enables  it 
to  profit  by  its  own  wrong,  as  it  will  pay  but  $900  for  proi)erty 
which  it  wrongfully  converted  and  immediately  sold  for  $2,800. 
From  the  fact  that  the  defendant  realized  $2,800,  and  other 
facts  in  the  case,  it  is  evident  that  the  verdict  of  the  jury  is 
excessively  small  and  entirely  inadequate  to  compensate  the 
plaintiff.  The  plaintiff  is,  therefore,  entitled  to  a  new  trial 
upon  the  ground  that  the  damages  are  insufficient  and  the  ver- 
dict against  the  evidence.  The  fact  that  the  bankrupt  was  in 
possession  of  the  property  gave  to  the  receiver,  and  conse- 
quently to  the  plaintiff,  prima  facie  evidence  of  ownership. 
But  the  defendant  attempted  to  show  that  the  bankrupt  and 
the  receiver  had  no  title  to  the  property.  This  was  excluded, 
apparently  for  the  reason  that  the  plaintiff  acquired  a  title  by 
the  receiver's  sale.  It  is  evident  that  the  receiver  could  obtain 
no  better  title  to  the  property  than  the  bankrupt  had.  The 
defendant,  as  against  the  bankrupt,  the  receiver,  or  a  pur- 
chaser at  receiver's  sale,  might  establish  its  title  to  the  prop- 
erty. The  record  does  not  indicate  that  the  litigation  in  which 
the  receiver  personally  was  a  party  was  conducted  in  such 
manner  and  with  such  result  as  to  be  binding  upon  the  defend- 
ant; and  we  cannot  say  that  as  against  the  defendant  it  estab- 
lishes any  title  in  the  plaintiff.  If  facts  exist  which  would 
make  it  binding  upon  the  defendant  there  has  been  a  failure  to 
establish  them. 

The  defendant  is,  therefore,  entitled  to  a  new  trial  on  the 
groimd  that  it  was  erroneously  prevented  from  showing  its 
alleged  title  or  interest  in  the  property  as  against  the  Dodge 
Drygoods  Company,  the  receiver  and  the  plaintiff.  The  judg- 
ment and  orders  should,  therefore,  be  reversed  and  a  new  trial 
granted,  without  costs. 

All  concurred;  Betts,  J.,  in  result. 

Judgment  and  orders  reversed,  without  costs,  and  new  trial 
granted. 
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Henry  Kronau,  Jr.,  Eespondent,  v.  Bertha  L,  Weisburq, 

Appellant. 

Third  Department,  May  8,  1912. 

Contract  ~  action  upon  common  counts  —  pleading  —  bill  of  particulars 

—  evidence. 

A  party  bringing  an  action  for  work,  labor  and  services  under  a  contract 
which  he  has  substantially  performed  may  allege  the  contract  and  its 
performance  or  rely  upon  the  common  counts  for  work,  labor  and  serv- 
ices. If  the  defendant  is  in  doubt  as  to  the  facts  relied  upon,  he  may 
move  that  the  pleading  be  made  more  definite  and  certain  or  for  a  bill 
of  particulars. 

If  such  an  action  is  brought  upon  the  common  counts,  the  contract  is 
competent  evidence  to  prove  the  request  to  do  the  work  and  to  fix  the 
value. 

Appeal  by  the  defendant,  Bertha  L.  Weisburg,  from  a 
judgment  of  the  County  Court  of  Albany  county,  entered  in 
the  office  of  the  clerk  of  said  county  on  the  26th  day  of  Decem- 
ber, 1911,  affirming  a  judgment  of  the  City  Court  of  Albany 
in  favor  of  the  plaintiff. 

Charles  M.  Stem  [Jtf.  H.  Nellis  and  Andrew  J.  Nellis  of 
counsel],  for  the  appellant. 

Robert  H.  McCormiCy  for  the  respondent. 

Kellogg,  J. : 

The  pleadings  were  evidently  oral.  The  plaintiff  ^  ^  complains 
for  work,  labor  and  services  and  material  furnished  under  a 
contract  with  defendant,  claims  $1000."  The  answer  is  a 
general  denial,  and  the  defendant  demands  a  bill  of  particulars, 
which  was  furnished. 

The  work  was  in  fact  done  under  a  contract  which  was  to  be 
completed  on  or  before  October  first,  according  to  the  specifica- 
tions and  drawings,  and  payment  was  only  to  be  made  upon  the 
certificate  of  the  architect.  The  work  was  completed  December 
seventeenth.  The  architect's  certificate  was  not  furnished. 
The  evidence  indicated  that  the  certificate  of  the  architect  was 
withheld  at  the  request  of  the  defendant,  and  that  the  time 
limit  was  extended  or  waived,  and  that  the  contract  had  been 
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fully  performed  as  it  was  modified  by  mutual  consent  during 
the  work.  The  evidence  fairly  sustains  the  recovery  on  the 
theory  that  the  contract  had  been  performed,  as  modified. 

The  defendant  objected,  in  various  forms,  that  the  complaint 
would  not  permit  a  recovery  on  a  special  contract;  that  the 
complaint  should  allege  the  contract  and  its  performance,  if 
performed;  if  modified  it  should  also  allege  the  modifications, 
and  that  it  was  performed  as  modified,  and  that  the  complaint 
should  excuse  the  failure  to  furnish  the  certificate  of  the  archi- 
tect.    These  objections  were  overruled. 

The  pleader  had  the  choice  to  allege  the  special  contract  and 
its  performance  or  rely  upon  the  common  count  for  work, 
labor  and  services.  '^The  plaintiff  has  stated  the  facts  con- 
stituting the  cause  of  action,  not  as  they  actually  existed,  but 
according  to  their  legal  effect.  In  most  cases  either  mode  of 
pleading  at  the  option  of  the  party  is  correct."  {Publishing 
Co.  V.  Steamship  Co.,  148  N.  Y.  39,  41.) 

If  the  defendant  is  in  doubt  as  to  the  facts  relied  upon,  he  may 
protect  himself  by  requiring  that  the  pleading  be  made  more 
definite  and  certain  or  that  a  bill  of  particulars  be  furnished. 

The  plaintiff  may  rely  upon  the  special  contract  or  upon  the 
implied  promise  to  pay  which  the  law  raises  after  he  has  per- 
formed what  he  has  agreed  to  do  and  has  become  entitled  to 
the  compensation.  (9  Cyc.  685;  Farronv.  Sherwood,  17  N.  T. 
227;  Higgins  v.  Newtown  &  Flushing  Railroad  Company ^  66 
id.  604;  Fells  v.  Vestvali,  2  Keyes,  152;  Rvbin  v.  Cohen,  129 
App.  Div.  395,  397;  Peltier  v.  Setvally  12  Wend.  886;  Schulze 
V.  Farrell,  142  App.  Div.  13;  Boyd  v.  Vale,  84  id.  414.) 

The  rule  that  the  pleader  need  not  state  the  facts  as  they 
actually  exist  but  may  state  the  legal  effect  of  them  is  well 
illustrated  in  Goodman  v.  Alexander  (165  N.  Y.  289)  Mid 
Hatch  V.  Leonard  (Id.  435). 

The  plaintiff's  case  here  is  well  within  the  Higgins  Case 
{supra).  In  that  case  the  estimates  of  the  defendant's  engineer 
were  to  be  paid,  but  the  plaintiff  was  permitted  to  show  that 
he  had  requested  the  defendant  to  have  its  engineer  make 
estimates  and  that  it  had  neglected  or  declined  so  to  do. 

In  the  Schulze  Case  {s^ipra)  the  contract  was  evidently  modi- 
fied and  performed  as  modified. 
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I  thmk  the  rule  is  well  stated  in  Peltier  v.  Sewall  (supra,  at 
p.  388):  "  So,  also,  if  the  special  agreement  has  been  abandoned 
by  the  defendant,  or  the  plaintiff  has  been  prevented  from  per- 
forming it  by  the  act  of  the  defendant,  or  has  performed  it 
substantially,  but  not  in  strict  conformity  with  the  agreement, 
he  may  recover  under  the  common  counts  for  the  laborer 
services  actually  rendered.  Innumerable  cases  might  be  cited 
in  support  of  these  positions." 

"  If  the  plaintiff  was  entitled  to  recover  at  all,  it  was  on  the 
^ound  that  the  services  had  actually  been  rendered;  and  after 
the  complete  performance  of  an  express  contract  there  is  no 
reason  why  a  recovery  may  not  be  had  under  this  form  of 
pleading.  The  only  effect  in  such  a  case  of  proof  of  an  express 
contract  fixing  the  price  is,  that  the  stipulated  price  becomes 
the  *  quantum  meruit^  in  the  case.  It  is  not  a  question  of 
variance,  but  only  of  the  mode  of  proof  of  the  allegations  of  the 
pleading."    {Fells  v.  Vestvaliy  supra.) 

Granger  Co.  v.  B.-K.  Iron  Works  (204  N.  T.  218)  and  Wesks 
V.  O^Brien  (141  id.  199)  are  not  in  conflict  with  these  views. 
In  those  cases  the  plaintiff  alleged  the  special  contracts  and 
performance  in  full  (see  record  on  appeal  in  Granger  Co,  case), 
and  the  court  held  the  f  amiUar  rule  that  imder  an  allegation 
of  performance  of  a  contract  it  was  not  permissible  to  show 
non-performance  and  excuses  for  non-performance.  They  rest 
upon  the  familiar  rule  that  a  recovery  must  be  consistent  with 
the  cause  of  action  alleged,  and  do  not  touch  the  question 
^whether  an  action  may  be  brought  upon  the  general  counts 
^where  a  contract  has  been  fully  performed. 

The  plaintiff,  therefore,  properly  brought  his  action  upon 
the  common  counts,  using  the  contract  as  the  proof  of  the 
request  to  do  the  work  and  to  fix  the  value.  The  evidence 
being  admissible  under  the  complaint  it  becomes  unnecessary 
to  consider  the  effect  of  the  amendment  made  at  the  close  of 
the  case  to  conform  the  complaint  to  the  proofs.  The  judg- 
ment should,  therefore,  be  affirmed,  with  costs. 

All  concurred;  Smith,  P.  J.,  in  result. 

Judgment  affirmed,  with  costs. 
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WiLMAM  J.  McCarthy,  Respondent,  v.  Herbert  F.  Stanley 
and  Others,  Appellants,  Impleaded  with  Irene  Sullivan 
and  Others,  Defendants. 

Third  Department,  May  8,  1912. 

Mortgage — f orecIoBure  —  Statute  of  Limitations  —  evidence  of  agent  — 
declarations  against  interest. 

Where  in  an  action  to  foreclose  a  purchase-money  mortgage  upon  a  farm 
brought  by  an  assignee,  the  heirs  of  the  owner  of  the  mortgaged  prem- 
ises set  up  the  Statute  of  Limitations  as  a  principal  defense,  the  assignor 
of  the  mortgage  is  not  incompetent  under  section  829  of  the  Code  of 
Civil  Procedure  to  testify  to  payments,  made  upon  the  mortgage  within 
twenty  years  and  whUe  he  was  the  owner  thereof,  by  the  husband  of 
the  owner  of  the  farm  who  worked  and  managed  it  for  his  wife,  and 
made  the  payments  as  her  agent  and  who  died  prior  to  the  trial. 

Although  the  assignor  of  the  mortgage  would  have  been  incompetent  to 
testify  to  any  personal  transaction  with  the  owner  of  the  premises,  such 
prohibition  does  not  extend  to  a  personal  transaction  with  the  agent  of 
the  deceased  person  notwithstanding  the  principal  and  agent  are  both 
dead. 

Declarations  of  the  owner  of  the  premises  that  she  made  payments  on  the 
mortgage  or  directed  her  husband  so  to  do  were  competent  as  declarations 
against  interest  where  the  claims  by  her  representatives  is  that  no 
payments  were  made. 

Appeal  by  the  defendants,  Herbert  F.  Stanley  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiflf,  entered  in  the  ofl&ce  of  the  clerk  of  the  county  of  Warren 
on  the  21st  day  of  November,  1911,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Warren  Special  Term. 

A,  C  Taylor  and  James  S.  Kiley,  for  the  appellants. 

John  H.  Cunningham^  for  the  respondent. 

Houghton,  J. : 

The  action  is  to  foreclose  a  purchase-money  mortgage 
given  by  one  Petteys  to  Joseph  Woodward  on  the  14th  day 
of  February,  1871.  The  principal  was  due  in  five  annual 
installments,  the  first  installment  being  due  on  the  1st  day 
of  April,  1872.  In  1886  Petteys  deeded  the  property  covered 
by  the  mortgage  to  Harriet  E.  Stanley  subject  to  such  mort- 
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gage,  the  grantee  assuming  and  agreeing  to  pay  the  same,  the 
amomit  due  thereon,  however,  not  being  stated.  By  an  instru- 
ment bearing  date  the  12th  day  of  August,  1886,  but  which  is 
said  not  to  have  been  dehvered  until  1888,  Joseph  Woodward 
assigned  said  mortgage  with  the  bond  accompanying  it  with 
others  to  his  son  Lemuel  Woodward,  declaring  that  he  should 
hold  it  in  trust  for  the  benefit  of  himself  and  other  named 
children.  Thereafter  Joseph  Woodward  died  and  Lemuel  was 
appointed  administrator  of  his  estate.  Between  1895  and  the 
bringing  of  this  action  Harriet  E.  Stanley  died  intestate  leav- 
ing the  defendants  her  heirs  at  law.  In  November,  1910,  Lem- 
uel Woodward,  in  an  instrument  describing  himself  and  which 
he  signed  as  trustee,  assigned  the  bond  and  mortgage  in  ques- 
tion to  Thomas  J.  and  Frank  W.  Smith,  and  in  the  same  month 
the  Smiths  assigned  the  same  to  this  plaintiff,  who  instituted 
this  action  in  December,  1910,  for  foreclosure,  making  no 
claim  for  deficiency,  however,  against  such  heirs. 

The  principal  defense  urged  is  the  Statute  of  Limitations. 
Harriet  E.  Stanley  lived  upon  the  farm  with  her  husband, 
Elijah,  who  worked  and  managed  the  same  and  who  had  died 
previous  to  the  trial  of  the  action. 

For  the  purpose  of  showing  that  the  Statute  of  Limitations 
had  not  nm  upon  the  mortgage,  the  plaintiff  called  Lemuel 
Woodward  as  a  witness  to  prove  that  while  he  was  the  holder 
of  the  mortgage  and  in  the  years  1890,  1891,  1892  and  1894 
payments  aggregating  $190  were  made  to  him  by  Elijah 
Stanley,  husband  of  Harriet  E.,  to  apply  thereon.  Objection 
-was  made  that  the  witness  was  incompetent  to  testify  to  such 
facts  under  the  provisions  of  section  829  of  the  Code  of  Civil 
Procedure.  The  objection  was  overruled  and  the  defendants 
insist  that  this  was  error  for  which  the  judgment  must  be 
reversed. 

There  is  no  sufficient  proof  from  any  other  source  that  any 
-payments  were  made  within  such  period  of  time  as  to  keep  the 
mortgage  aUve,  and  if  Lemuel  Woodward  was  incompetent  to 
testify  to  the  facts  which  he  did  in  behalf  of  the  plaintiff  the 
judgment  must  be  reversed. 

There  was  proof  in  the  case  sufficient  to  authorize  the  court 
to  find  that  Elijah,  the  husband,  acted  as  agent  for  his  wife, 


Digitized  by  VjOOQIC 


360  McCarthy  v.  Stanley. 

Third  Department,  May,  1913.  [VoL  151, 

Harriet  E.,  the  owner  of  the  property,  in  making  such  pay- 
ments on  the  mortgage  as  he  made,  and  that  the  payments 
which  he  did  make  wer^  made  with  her  knowledge  and  at  her 
direction.  No  specific  finding  that  Elijah  was  the  agent  of 
Harriet  was  made,  but  the  court  did  find  that  such  payments 
were  made  upon  the  mortgage  while  Harriet  E.  Stanley  was 
the  owner  of  the  premises  and  under  obligation  by  her  assump- 
tion thereof  to  make  the  same.  Lemuel  Woodward  being  the 
person  through  whom  the  plaintiff  derived  title  to  the  mort- 
gage and  the  defendants  having  derived  title  to  the  premises 
through  Harriet  E.  Stanley,  deceased,  he  was  incompetent 
under  the  prohibition  of  section  829  of  the  Code  to  testify  in 
behalf  of  the  plaintiff  to  personal  transactions  which  he  may 
have  had  with  her.  {Smith  v.  Cross^  90  N.  Y.  649;  Burdich 
V.  Burdick,  180  id.  261;  Stilhmll  v.  Boyer,  21  App.  Div.  231; 
Dolan  V.  Leary,  69  id.  459.)  He  did  not,  however,  testify  to 
any  personal  transaction  with  her  but  only  to  transactions 
had  with  her  agent  and  husband,  Elijah.  Such  prohibition 
does  not  extend  to  a  personal  transaction  with  the  agent  of  a 
deceased  person  notwithstanding  the  principal  and  agent  are 
both  dead.     {Warth  v.  KcLstriner^  114  App.  Div.  766.) 

It  follows,  therefore,  that  the  testimony  of  the  witness 
respecting  payments  made  by  the  agent  Elijah,  which  had  the 
effect  of  extending  the  mortgage  for  another  twenty  years, 
was  properly  received. 

The  witness  was  also  allowed,  under  the  same  objection,  to 
testify  to  personal  transactions  and  communications  had  by  him 
with  his  father  respecting  the  mortgage  and  respecting  prior 
payments  thereon.  If  the  witness  was  incompetent  to  give 
such  testimony  it  was  not  harmful  to  the  defendants.  The 
mortgage  having  been  extended  by  payments  as  late  as  1894 
the  defendants  were  not  harmed  by  proof  of  prior  payments 
made  to  the  original  mortgagee  which  only  tended  to  reduce 
the  amoimt  due  on  the  mortgage. 

By  his  complaint  the  plaintiff  confessed  that  many  payments 
had  been  made  prior  to  1887,  and  proof  that  the  indorsements 
were  in  the  handwriting  of  Joseph  Woodward,  if  incompetent, 
was  harmless  for  the  same  reason. 

It  was  not  necessary  to  prove  by  Lemuel  the  signature  of  his 
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father  to  the  assignment  of  the  mortgage  to  him  for  it  was 
acknowledged  and  recorded,  and  could  be  introduced  in  evi- 
dence without  such  proof. 

Declarations  of  Harriet  M.  Stanley  that  she  had  made  pay- 
ments on  the  mortgage,  or  directed  her  husband  so  to  do,  as  the 
controversy  now  stands,  were  declarations  against  her  interest 
and,  therefore,  competent.  If  there  be  any  question,  how- 
ever, as  to  such  declarations  being  competent  evidence  their 
admission  was  not  sufficiently  harmful  to  require  a  reversal  of 
the  judgment,  as  the  same  witness  testified  he  heard  her  direct 
her  husband  to  make  the  payment. 

Lemuel  Woodward  had  the  right  to  assign  the  bond  and 
mortgage.  Sufficient  title  was  in  him  as  actual  or  assumed 
trustee,  or  individually,  or  as  administrator,  to  enable  him  to 
transfer  the  bond  and  mortgage  to  the  plaintiff's  assignor  by 
delivery  or  written  instrument. 

The  bond  and  mortgage  were  in  the  possession  of  the  plain- 
tiff and  produced  by  him  upon  the  trial,  and  it  was  no  concern 
of  the  defendant  whether  the  consideration  which  he  paid  for 
liie  same  was  much  or  little. 

It  follows  that  the  judgment  must  be  affirmed,  with  costs. 

All  concurred. 

Judgment  unanimously  affirmed,  with  costs. 


Charles  A.  Johnson,  as  Executor,  etc.,  of  Jane  B.  John- 
son, Deceased,  Appellant,  v.  The  State  of  New  York, 

Bespondent. 

Third  Department,  May  8, 1912. 

Waters  and  watercourses  — title  to  bed  of  Wood  creek— construction 
of  conveyance  from  State  to  individual— appropriation  of  land  for 
barge  canal — award  of  damages  —  contemplated  damages. 

The  title  to  the  bed  of  Wood  creek  was  excepted  from  the  lands  conveyed 
by  the  '* Skeeneborough  Patent^*  and  was  reserved  ^*as  a  common 
highway  for  the  benefit  of  the  public,*'  and,  uxx>n  the  formation  of  our 
government,  vested  in  the  State. 

Where  the  patentee  of  lands  adjoining  such  creek  was  convicted  of  treason 
and  his  lands  sold  by  State  Conunissioners,  a  conveyance  thereof  describ- 
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ing  the  land  as  "  Beginning  on  the  west  side  of  Wood  Creek  at  low-water 
mark,"  thence  on  certain  courses  and  distances  "  to  the  waters  of  Wood 
Creek,  from  thence  along  the  west  bank  of  Wood  Creek  to  place  of 
beginning,"  did  not  include  title  to  the  bed  of  the  creek- 

In  such  conveyances  from  a  State  to  a  citizen  the  rule  which  controls 
deeds  between  individuals  is  reversed,  and  the  terms  arQ  to  be  taken 
most  strongly  against  the  grantee  because  the  public  interest  is  involved. 

On  appeal  from  an  award  of  damages  for  lands  bordering  a  creek,  used 
as  a  common  highway  and  appropriated  by  the  State  In  the  construc- 
tion of  the  barge  canal,  it  will  be  presumed  that  the  commissioners 
in  making  their  award  took  into  consideration  the  location  of  the  land 
and  the  consequent  water  rights,  and,  hence,  no  additional  award 
should  be  made  by  reason  thereof. 

Where  a  claim  for  damages  is  based  solely  upon  the  permanent  appro- 
priation by  the  State  of  certain  lands  in  the  construction  of  the  barge 
canal,  damages  should  not  be  allowed  on  account  of  the  contemplated 
overflowing  of  additional  land,  as  the  State  had  no  notice  that  any  such 
claim  would  be  urged  uxx>n  the  hearing. 

The  mere  fact  that  when  the  canal  comes  to  be  operated  certain  lands 
may  be  flooded  does  not  of  itself  entitle  a  claimant  to  have  such  con- 
templated damages  fixed  at  a  hearing  for  damages  based  upon  the 
permanent  appropriation  of  other  lands. 

Appeal  by  the  claimant,  Charles  A.  Johnson,  as  executor, 
etc.,  from  a  judgment  of  the  Court  of  Claims  of  the  State  of 
New  York,  entered  in  the  office  of  the  clerk  of  said  court  on  the 
7th  day  of  June,  1909. 

Northrup  R.  Holmes^  for  the  appellant. 

Wilber  W.  CliamberSy  Deputy  Attomey-Q^neraly  and 
Thomas  Carmodyy  Attomey-Oeneral^  for  the  respondent. 

Lyon,  J.: 

This  is  an  appeal  by  the  claimant  from  a  judgment  of  the 
Court  of  Claims  awarding  appellant  $569.65  on  account  of  the 
pennanent  appropriation  of  six  and  fifty-six  one-hundredths  acres 
in  the  town  of  Whitehall,  Washington  county,  N.  Y.,  for  the 
purposes  of  the  barge  canal.  The  appellant  is  dissatisfied 
with  the  award  for  the  reasons  that  it  allows  him  no  dam- 
ages for  the  appropriation  of  alleged  riparian  rights  in  Wood 
creek,  bordering  the  east  and  north  sides  of  the  six  and  fifty- 
six  one-hundredths  acre  piece,  and  allows  him  nothing  for  dam- 
ages which  he  claims  will  necessarily  be  sustained  by  reason  of 
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the  overflowing  of  about  four  acres  of  land  westerly  of  the 
lands  so  appropriated. 

It  appears  by  the  record  that  the  farm  of  the  appellant's  tes- 
tatrix is  a  portion  of  the  tract  of  about  25,000  acres,  through 
which  ran  Wood  creek,  granted  in  1766  to  Philip  Skeene  and 
others  by  crown  patent,  known  as  the  "  Skeeneborough 
Patent."  Among  other  exceptions  contained  in  said  patent 
were  the  following:  "  Excepting  the  said  Wood  Creek,  which 
is  reserved  as  a  common  highway  for  the  benefit  of  the  public, " 
and  "also  except  Wood  Creek  as  aforesaid  for  acommton  and 
pubUc  highway."  Wood  creek  seems  to  have  been  used  from 
the  earUest  times  as  a  route  of  travel  between  the  Hudson  river 
and  Lake  Champlain.  In  the  Eevolutionary  war  Skeene  sided 
with  the  crown  and  by  an  act  of  the  Legislature  of  the  State 
of  New  York,  passed  in  1779,  he  was  convicted  and  attainted 
of  treason,  and  all  his  estate,  both  personal  and  real,  was 
declared  forfeited  to  and  vested  in  the  people  of  the  State.  An 
act  was  passed  providing  for  the  appointment  of  commissioners 
with  authority  to  sell  and  convey  **  all  and  singular  the  estate, 
right,  title  and  interest,  whether  in  possession,  reversion  or  , 
remainder,  of,  in  or  to  the  said  premises  which  in  consequence 
of  any  conviction  or  attainder  is  become  forfeited,  attached  or 
vested  in  or  to  the  people  of  the  said  State."  (Laws  of  1779, 
chap.  25.) 

It  appears  that  pursuant  to  this  act  the  commissioner  of  for- 
feiture conveyed  certain  lands,  including  this  farm,  describing 
the  boundary  on  Wood  creek,  as  follows:  "To  Wood  Creek, 
then  down  said  Creek  as  it  winds  and  turns  to  the  place 
of  beginning."  It  further  appears  that  thereafter  down  to 
1867,  when  title  was  acquired  by  the  husband  of  claimant's 
testatrix,  the  boundary  line  on  Wood  creek  was  stated  as  run- 
ning at  low-water  mark,  and  thence  along  the  bank  of  Wood 
creek  at  low- water  mark.  The  boundary  stated  in  said  deed 
of  1867,  as  well  as  in  the  deeds  of  the  husband  of  claimant's 
testatrix  and  herself  to  Almon  Bartholomew,  and  of  him  to 
her,  executed  in  1876,  so  far  as  is  necessary  to  be  considered  at 
this  time,  is  as  follows:  "  Beginning  on  the  west  side  of  Wood 
Creek  at  low-water  mark  at  the  southeast  comer  of  Miles 
Johnson's  farm; "  thence  on  certain  courses  and  distances  "  to 
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the  waters  of  Wood  Creek,  from  thenoe  along  the  west  bank 
of  Wood  Creek  to  place  of  beginmng,  contaming  one  hundred 
and  seventy  acres  of  land  be  the  same  more  or  less/' 

The  bomidary  line  of  the  land  of  claimant's  testatrix  having^ 
been  located  in  this  conveyance  to  her  along  the  bank  of  the 
stream,  the  parties  to  the  conveyance  will  be  held  to  have 
intended  to  Umit  the  land  conveyed  to  that  within  such  bound- 
ary line  and  not  to  include  land  within  the  bed  of  the  stream. 
{Halsey  v.  McCormick,  13  N.  Y.  296;  Matter  of  Broohfieldy 
176  id.  138,  145.) 

There  is  no  merit  in  the  contention  of  claimant  that  the 
grantee  under  the  conveyance  of  the  commissioner  of  forfeit- 
ure acquired  title  to  the  center  of  Wood  creek  by  reason  of 
the  grant  being  "  to  Wood  Creek,  then  down  said  Creek  as  it 
winds  and  turns  to  the  place  of  beginning." 

The  claimant  asserts  title  to  the  bed  of  Wood  creek  under  no 
other  conveyance,  and  the  commissioner  of  forfeiture  was  Um- 
ited  to  the  sale  and  conveyance  of  the  interest  Skeene  had  in 
the  lands  conveyed.  By  reason  of  the  words  of  exception  as  a 
common  highway,  in  the  patent  of  Wood  creek  to  Skeene  and 
others,  the  title  to  the  bed  of  the  creek  remained  in  the  crown 
and  never  passed  to  Skeene,  and  upon  the  formation  of  our 
government  vested  in  the  State.  This  was  expressly  held  in 
Champlain  Stone  &  Sand  Co.  v.  State  of  New  York  (142 
App.  Div.  94),  and  that  decision  was  affirmed  by  the  Court  of 
Appeals  at  the  March  term,  1912  (205  N.  Y.  639),  upon  the 
ground  that  by  the  exception  of  Wood  creek  the  title  thereto 
was  in  the  State.  While  the  construction  of  the  patent  there 
involved  was  the  "Artillery  Patent,"  yet  the  wording  of  the 
exception  of  Wood  creek  is  practically  identical  in  that  patent 
with  the  wording  in  the  "  Skeeneborough  Patent,"  which  it 
adjoined. 

Furthermore,  if  the  conveyance  by  the  commissioner  of  for- 
feiture might  be  subject  to  the  construction  asserted  by  the 
claimant,  yet,  under  the  proofs  as  contained  in  the  record  dis- 
closing the  use  of  Wood  creek  as  a  common  route  of  travel 
from  the  earliest  times,  and  indicating  an  intent  of  the  sover- 
eign to  reserve  it  as  a  common  highway,  the  construction 
would  be  appUcable  that  in  patents  from  a  sovereign  to  a  sub- 
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ject  the  rule  of  construction  which  controls  deeds  between  indi- 
viduals is  reversed,  and  the  terms  are  to  be  taken  most  strongly 
against  the  grantee  because  the  pubUc  interest  is  involved. 
{Lewis  Blue  Point  Oyster  C.  Co.  v.  Briggs,  198  N.  T.  287.) 
As  was  said  hj  Senator  Beardsley  in  Canal  Appraisers  v. 
People  (17  Wend.  671,  612):  "  where  patents  have  been  bounded 
on  navigable  fresh  water  rivers  in  this  State,  and  nothing 
appears  from  the  grant  that  the  State  intended  to  part  with 
the  bed  of  the  river,  the  patentee  shall  not  by  an  impUed  grant 
take  the  river  to  the  exclusion  of  the  State,  where  the  State 
wishes  to  use  it  for  public  purposes." 

As  to  the  amount  of  the  award  for  the  appropriation  of  the 
six  and  fifty-six  one-hundredths  acres,  it  is  to  be  presumed  that 
the  commissioners  in  making  the  award  took  into  consideration 
the  fact  that  this  land  appropriated  was  more  valuable  situated 
upon  a  creek  with  the  consequent  rights  to  the  use  of  the  waters 
thereof,  than  had  the  lands  been  without  the  benefit  of  such 
water  rights,  and  hence  no  additional  award  should  be  made 
to  claimant  by  reason  thereof. 

As  to  the  claim  of  appellant  that  he  should  have  been  awarded 
damages  on  account  of  the  necessary  overflowing  of  about  four 
acres  of  additional  lands,  it  appears  from  the  findings  of  the 
trial  court  that  the  elevation  thereof  adjoining  the  creek  ranges 
from  111  to  a  httle  over  112,  while  the  ordinary  elevation  of 
the  bank  of  Wood  creek  is  112.5  and  the  elevation  of  the  barge 
canal  at  the  ordinary  navigable  stage  at  the  land  in  question 
will  be  112,  and  at  the  highest  navigable  stage  113. 9.  Thus  the 
four  and  six-tenths  acres  referred  to,  as  the  court  finds,  "  may  be 
flooded  during  navigation  season  while  the  water  in  the  canal 
is  at  its  ordinary  navigable  stage,"  and  maybe  rendered  "use- 
less for  farming  purposes."  But  the  claim  herein  and  the  bill 
of  particulars  annexed  thereto  are  based  solely  upon  the  per- 
manent appropriation  of  the  six  and  fifty-six  one-himdredths 
acre  parcel  of  land,  water  privileges,  riparian  rights  and  the 
damages  sustained  by  reason  of  the  depreciation  of  the  remain- 
der of  testator's  lands  because  of  such  appropriation. 

In  the  claim  filed  herein  no  mention  whatever  was  made  of 
alleged  damages  on  account  of  the  contemplated  overflowing 
of  the  additional  four  and  six-tenths  acres.    Hence  the  State 
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had  no  notice  that  upon  the  hearing  any  such  claim  would 
be  urged,  and  each  of  the  witnesses  called  by  the  State  said 
that  he  was  not  prepared  to  testify  upon  the  subject,  with  the 
exception  of  the  single  witness  who  placed  such  damages  at 
nothing.  No  damages  whatever  will  eidst  until  the  canal  has 
been  filled,  and  to  what  extent  the  claimant's  lands  will  be 
flooded  is  uncertain  and  will  depend  in  large  measure  upon  the 
height  at  which  the  water  shall  be  maintained  in  the  canal 
and  to  the  extent  of  the  seepage.  The  mere  fact  that  when  the 
canal  comes  to  be  operated  certain  lands  may  be  flooded  did 
not  of  itself  entitle  the  claimant  to  have  such  contemplated 
damages  flxed  at  the  hearing  had  herein. 

As  was  held  in  the  case  of  New  York  Central  &  Hudson 
River  Railroad  Company  v.  State  of  New  York  (37  App.  Div. 
57):  "At  a  time  when  nothing  has  been  done  by  the  State  to 
interfere  with  or  control  the  possession  of  land  by  its  owner, 
and  no  notice  of  appropriation  has  been  served  on  him,  the 
entry  by  the  State  upon  the  site  of  a  proposed  dam,  and  the 
commencement  of  the  work  of  constructing  the  dam,  does  not 
constitute  an  appropriation  or  taking  possession  of  what  may 
be  the  flow  ground  of  the  dam  when  constructed,  a  mile  above 
it,  although  the  flow  line  of  the  proposed  dam  had  been  run 
some  ten  years  before  and  intermittent  efforts  have  meanwhile 
been  made  towards  building  it." 

Omitting  to  pass  upon  the  question  of  claimant's  damages 
for  such  possible  or  probable  flooding  in  no  way  prejudiced 
claimant's  rights  or  precluded  him  from  presenting  such  claim 
for  damages  as  may  in  fact  occur. 

We  find  no  exceptions  calling  for  a  reversal  of  the  judgment, 
and  the  same  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  unanimously  affirmed,  with  costs. 
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United  States  Eadiator  Corporation,  Appellant,  v.  The 
State  op  New  York,  Eespondent. 

Third  Department,  May  8,  1912. 
Tax — transfer  tax  on  trust  certificates  issued  by  voting  trustee. 

A  domestic  corporation  purchased  certain  property  and  assets  of  four 
corporations,  for  which  it  owed  the  vendor  corporations  in  specified 

'  proportions  its  total  capital  stock.  An  agreement  was  made  by  the 
vendor  corporations  with  a  trust  company  to  hold  the  stock  as  voting 
trustee.  The  stock  was  issued  to  the  vendor  corporations  and  trans- 
ferred by  them  to  the  trust  company  as  voting  trustee,  and  the  trust 
company  issued  trust  certificates  to  the  individual  stockholders.  The 
plan  was  to  be  consummated  at  the  end  of  five  years  by  the  surrender 
of  the  trust  certificates  and  the  issuance  to  each  holder  thereof  of  the 
number  of  shares  of  the  capital  stock  of  the  corporation  to  which  his 
certificates  entitled  him. 

Held^  that  the  trust  certificates,  representing  holdings  in  a  new  corpora- 
tion, and  entitling  the  holder  thereof  to  stock  therein,  and  in  express 
terms  providing  for  the  future  transfer  of  stock,  were  taxable  under 
section  270  of  the  Tax  Law. 

Houghton,  J.,  dissented,  with  opinion. 

Appeal  by  the  claimant,  the  United  States  Radiator  Corpo- 
ration, from  a  judgment  of  the  Court  of  Claims  of  the  State 
of  New  York,  dated  the  9th  day  of  January,  1911,  and  entered 
in  the  of&ce  of  the  clerk  of  said  court  dismissing  the  appellant's 
claim. 

Herendeen  &  Mandeville  \E.  Watson  Personius  of  counsel], 
for  the  api)ellant. 

Henry  Selden  Bacon,  Deputy  Attomey-Oeneraly  and  Thoracis 
Carmody,  Attomey-Oeneraly  for  the  respondent. 

Lyon,  J. : 

This  is  an  appeal  from  a  judgment  of  the  Court  of  Claims 
dismissing  the  claim  of  the  appellant  for  the  refund  under  the 
provisions  of  section  280  of  the  Tax  Law  (Consol.  Laws,  chap. 
60  [Laws  of  1909,  chap.  62],  as  added  by  Laws  of  1910,  chap. 
186)  as  erroneously  paid  of  the  sum  of  $1,043.16,  paid,  under 
protest,  by  the  appellant,  pursuant  to  the  decision  of  the  State 
Comptroller^  holding  that  certain  trustees'  certificates  were  tax- 
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able  under  the  provisions  of  section  270  of  the  Tax  Law,  relat- 
ing to  tax  on  transfers  of  stock.  The  case  was  submitted  to  the 
Court  of  Claims  upon  an  agreed  statement  of  facts  by  which  it 
appears  that  the  appellant,  the  United  States  Radiator  Com- 
pany, a  domestic  corporation  incorporated  in  May,  1910,  pur- 
chased certain  property  and  assets  of  the  United  States  Radiator 
Company,  the  United  States  Radiator  and  Boiler  Company,  the 
United  States  Heater  Company  and  the  Herendeen  Manu- 
facturing Company,  for  which  the  appellant  owed  to  such  ven- 
dor corporations,  in  specified  proportions,  its  total  capital 
stock  of  52, 100  shares  of  the  par  value  of  $100  per  share;  that  said 
four  vendor  corporations  entered  into  a  voting  trust  agreement 
with  the  Fidelity  Trust  Company  of  Buffalo  by  which  said 
trust  company  was  to  hold  all  said  stock  as  voting  trustee  and 
vote  the  same  as  directed  by  said  vendor  corporations;  that  the 
shares  belonging  to  the  vendor  corporations  were,  at  their 
request,  duly  issued  by  the  appellant  to  said  trust  company, 
which  is  now  the  record  owner,  for  voting  purposes,  of  all  said 
52,100  shares  of  the  capital  stock  of  the  appellant;  that  each 
of  said  vendor  corporations,  upon  the  unanimous  consent 
of  the  stockholders  of  each,  requested  said  trust  company  to 
issue  its  trust  certificates  covering  said  stock  to  the  individual 
stockholders  of  each  of  said  vendor  corporations,  and  that 
thereupon  said  trust  company  issued  its  trust  certificates  accord- 
ingly, by  which  it  spUt  up  among  all  the  individual  stockhold- 
ers of  such  vendor  corporations  the  said  52,100  shares  of  stock 
issued  by  the  appellant  standing  in  the  name  of  said  trust  com- 
pany, issuing  to  each  individual  stockholder  of  each  vendor 
corporation  its  trust  certificate  covering  such  individual  stock- 
holder's proportionate  share  of  said  total  issue  of  stock;  that 
such  trust  certificates  so  issued  were  on  the  following  form,  the 
blank  spaces  being  properly  filled. 

"  Trustee's  Certificate. 
"No Shares. 

"  UNITED  STATES  RADIATOR  CORPORATION. 

"The  Fidelity  Trust  Company  of  Buffalo,  hereby  certifies 

that is  the  owner  of shares  of  the 

capital  stock  of  the  United  States  Radiator  Corporation  of  the 
par  value  of  One  Hundred  Dollars  per  share,  which  said  shares 
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have  been  deposited  with  it  as  Voting  Trustee,  under  and  pur- 
suant to  a  Voting  Trust  Agreement,  for  five  years,  dated  June 
25,  1910,  a  duplicate  of  which  is  filed  at  the  principal  oflSce  of 
said  Corporation  at  Dunkirk,  New  York. 

"The  holder  of  this  certificate  by  the  acceptance  hereof 
hereby  binds  himself  to  the  terms  and  conditions  of  the  afore- 
said Voting  Trust  Agreement. 

"  Subject  to  said  agreement,  this  certificate  is  transferable 
only  on  the  books  of  the  said  Voting  Trustee  by  the  owner 
thereof  in  person  or  by  its  duly  authorized  attorney,  upon  the 
surrender  of  this  certificate  properly  endorsed. 

"  As  and  when  dividends  upon  the  stock  represented  hereby 
are  received  by  the  Voting  Trustee,  it  will  pay  over  the  same 
to  the  above  named  holder  thereof. 

^*At  the  termination  of  said  agreement  the  holder  hereof 
shall  upon  siurender  of  this  certificate  be  entitled  to  receive 
a  certificate  or  certificates  for  said  shares  of  capital  stock. 

^' In  Witness  Whereof y  the  said  Voting  Trustee  has  duly 
executed  this  agreement  and  affixed  its  Corporate  Seal  hereto 

under  due  authority  from  its  Board  of  Directors  this 

day  of 

"THE  FIDELITY  TRUST  COMPANY  OF  BUFFALO, 
[Seal  of  the  FideUty  Trust  "  By  Myron  S.  Hall, 

Company  of  Buflfalo.]  ^^  AssH  Secretary. "^^ 

It  is  conceded  that  if  liability  existed  for  the  payment  of  a 
transfer  tax  it  was  the  duty  of  the  appellant  to  pay  the  same, 
and  that  the  amoimt  paid  was  correct.  The  single  question  at 
issue,  therefore,  is  whether  hability  existed  for  the  payment  of 
a  transfer  tax  upon  said  trust  certificates,  and  the  decision  of 
that  question  depends  upon  the  construction  which  should  be 
placed  upon  section  270  of  the  Tax  Law,  constituting  chapter 
60  of  the  ConsoUdated  Laws,  the  material  part  of  which 
appUcable  hereto  is  as  follows: 

"  There  is  hereby  imposed  and  there  shall  immediately  accrue 
and  be  collected  a  tax,  as  herein  provided,  on  all  sales,  or  agree- 
ments to  sell,  or  memoranda  of  sales,  or  deliveries,  or  transfers, 
of  shares  or  certificates  of  stock,  in  any  domestic  or  foreign 
App.  Div.  -Vol.  CLI.        24 
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association,  company  or  corporation,  *  *  *  whether  made 
upon  or  shown  by  the  books  of  the  association,  company 
or  corporation,  or  by  any  assignment  in  blank,  or  by  any 
delivery,  or  by  any  paper  or  agreement  or  memorandum  or 
other  evidence  of  transfer  or  sale  whether  entitling  the  holder 
in  any  manner  to  the  benefit  of  such  stock,  or  to  secure  the 
future  payment  of  money  or  the  future  transfer  of  any  stock, 
on  each  hundred  dollars  of  face  value  or  fraction  thereof,  two 
cents."  (See  Consol.  Laws,  chap.  60  [Laws  of  1909,  chap.  62], 
§  270,  as  amd.  by  Laws  of  1910,  chap.  38;  since  amd.  by  Laws 
of  1911,  chap.  352,  and  Laws  of  1912,  chap.  292.) 

It  does  not  appear  from  the  statement  of  facts,  and  is, 
perhaps,  immaterial,  whether  the  four  vendor  corporations 
transferred  all  their  property  and  assets  to  the  appellant  cor- 
poration, rendering  the  stock  of  such  four  corporations  value- 
less, nor  whether  such  stock  was  surrendered,  but  from  the 
statements  of  appellant's  attorney  upon  the  argimient  of  this 
appeal  it  may  be  assumed  that  the  stockholders  in  the  four 
vendor  corporations  have  retained  their  individual  holdings 
of  stock. 

Doubtless,  had  the  52,100  shares  of  stock  been  issued  by  the 
appellant  corporation  direct  to  the  four  vendor  corporations  in 
consideration  of  such  transfer  of  assets  and  property  to  it  by 
the  vendor  corporations,  such  issuance  of  stock  would  not 
have  been  subject  to  the  payment  of  a  transfer  tax.  {People 
V.  Duffy-Mclnnerney  Co.,  122  App.  Div.  336;  affd.,  193  N.  Y. 
636.) 

The  transaction  as  a  whole  was  in  effect  the  issuance  of  the 
stock  to  the  vendor  companies,  the  transfer  thereof  by  them  to 
the  trust  company  as  voting  trustee,  and  the  issuance  by  the 
trust  company  to  the  individual  stockholders  of  the  trust  cer- 
tificates, the  consummation  of  the  plan  to  be  had  at  the  end  of 
five  years  by  the  surrender  of  the  trust  certificates  and  the 
issuing  to  each  holder  thereof  of  the  number  of  shares  of  the 
capital  stock  of  the  appellant  company  to  which  his  certificates 
entitled  him. 

In  my  opinion  the  trust  certificates,  representing  holdings  in 
a  new  corporation  and  entitling  the  holder  thereof  to  stock 
therein,  and  in  express  terms  providing  for  the  future  transfer 
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of  stock,  fell  within  the  statute,  and  hence  the  transfer  tax 
was  properly  imposed. 

The  judgment  of  the  Court  of  Claims  should  be  affirmed. 

All  concurred,  except  Houghton,  J.,  dissenting,  in  opinion; 
Smith,  P.  J.,  not  sitting. 

Houghton,  J.  (dissenting): 

I  do  not  think  the  transaction  had  with  the  trust  company 
amounted  to  a  sale  or  an  agreement  to  sell  or  transfer  stock 
within  the  meaning  of  section  270  of  the  Tax  Law. 

It  is  conceded  that  if  the  52,100  shares  had  been  issued  direct 
by  the  United  States  Radiator  Company  to  the  four  corpora- 
tions which  it  was  organized  to  absorb,  or  their  respective 
stockholders,  in  payment  of  the  agreed  purchase  price  no 
transfer  tax  would  have  been  payable.  Such  a  transaction 
would  constitute  an  original  issuance  of  stock  which,  imder 
the  holding  in  People  v.  Duffy- Mclnnemey  Co.  (122  App.  Div. 
336;  affd.,  193  N.  Y.  636),  would  not  be  taxable.  Instead  of 
issuing  such  stock  directly  to  the  vendors  it  was  placed  in  the 
hands  of  the  trust  company  for  the  period  of  five  years,  and 
then  to  be  passed  over  to  the  vendors  in  such  proportion  as  they 
were  entitled.  Each  vendor  received  a  certificate  showing  the 
number  of  shares  held  for  him,  with  a  statement  that  all  divi- 
dends declared  would  be  paid  to  him,  and  that  at  the  termina- 
tion of  the  period  upon  surrender  of  the  certificate  he  should 
receive  the  stated  number  of  shares  of  stock  unless  he  had 
transferred  his  right  thereto. 

The  trust  company  was  not  the  owner  and  did  not  claim  to 
be  the  owner  of  the  stock.  The  original  vendors  owned  the 
stock,  which  was  temporarily  in  the  custody  of  the  trust  com- 
pany, and  which  at  the  end  of  the  stipulated  period  they  were 
entitled  to  personally  receive.  The  certificate  is  a  mere  receipt 
executed  by  the  trust  company,  stating  that  it  holds  so  much 
stock  belonging  to  the  owner  which  it  will  turn  over  to  him  at 
a  certain  time.  The  issuing  of  the  certificate  was  not  a  sale  of 
tiie  stock  or  an  agreement  to  sell  it,  because  the  trust  company 
did  not  own  it  and  did  not  pretend  to  own  or  sell  it,  and  the 
certificate  was  issued  only  to  the  owner  himself.  An  agree- 
ment by  a  bailee  to  give  back  to  a  man  his  own  stock  is  neither 
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a  sale  nor  a  transfer  of  the  stock.  Except  for  convenience,  and 
as  evidence  of  the  amount  of  stock  which  each  vendor  owned 
and  was  entitled  to  have  turned  over  to  him,  there  was  no 
occasion  for  any  certificate  at  all.  If  the  owner  and  holder  of 
the  certificate  should  transfer  it,  then  of  course  there  would  be 
a  transfer  of  the  stock,  and  the  right  to  its  delivery  and  such 
transfer  of  the  certificate  would  be  taxable.  That  question, 
however,  is  not  involved.  Nor  is  the  future  question,  which 
may  arise,  as  to  whether  or  not  the  stock  will  be  taxable  when 
finally  passed  over  to  the  owners  by  the  trust  company  at  the 
end  of  the  five-year  period.  The  sole  question  here  is  whether 
the  issuing  of  the  certificate  by  the  trust  company,  which 
amounted  to  a  mere  receipt  showing  the  rights  of  the  parties, 
was  in  any  sense  a  sale  or  transfer  of  stock  within  the  meaning 
of  the  Tax  Law.  I  think  it  was  not,  and  that  the  judgment 
should  be  reversed,  with  costs. 

Judgment  affirmed,  without  costs. 


George  W.  Painton,  as  Committee  of  the  Person  and  Estate 
of  Henry  Cavanaugh,  Eespondent,  v.  Annie  B.  Cava- 
naugh, Individually  and  as  Executrix,  etc.,  of  Patrick: 
Cavanaugh,  Deceased,  Appellant,  Impleaded  with  Annies 
E.  Painton  and  Others,  Defendants. 

Third  Department,  May  8,  1912. 

Will  —  deed  —  proof  not  establishing  lack  of  testamentary  capacity — 
evidence  as  to  cause  of  death  —  hypothetical  question. 

In  an  action  brought  pursuant  to  the  provisions  of  section  2653a  of  the 
Code  of  Civil  Procedure  to  determine  the  validity  of  the  probate  of  a 
Will,  and  also  to  set  aside  two  deeds  upon  the  ground  that  at  the  time  of 
the  execution  of  the  will  and  deeds  the  deceased  was  mentally  incompe- 
tent to  execute  the  same,  the  court  dismissed  the  complaint  as  to  one 
deed,  but  submitted  to  the  jury  the  questions  as  to  whether  the  will 
and  other  deed  were  the  act  and  deed  of  the  deceased,  to  which  the  jury 
answered  in  the  negative. 

Held^  that  the  verdict  of  the  jury  should  have  been  set  aside  as  against 
the  weight  of  evidence. 

The  certificate  of  a  city  health  department  is  inadmissible  in  such  an 
action  to  prove  the  causes  of  death. 

A  hypothetical  question  can  be  founded  upon  legal  evidence  only. 
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Appeal  by  the  defendant,  Annie  B.  Cavanaugh,  individu- 
ally and  as  executrix,  etc.,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk 
of  the  county  of  Eennselaer  on  the  23d  day  of  January,  1911, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Rensselaer  Trial  Term,  certain  questions  having  been  submitted 
to  the  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  20th  day  of  February,  1911,  denying  the  said 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Thomas  F.  Oalvin  [John  B,  Holmes  of  coimsel],  for  the 
appellant. 

Peck  d:  Behan  [John  H.    Oleason  of   counsel],   for   the' 
respondent. 

Lyon,  J. : 

This  action  was  brought  pursuant  to  the  provisions  of  section 
2653a  of  the  Code  of  Civil  Procedure  to  determine  the  validity 
of  the  probate  of  the  wiU,  executed  in  February,  1906,  of  Pat- 
rick Cavanaugh,  who  died  in  November  of  that  year,  and  also 
to  set  aside  two  deeds,  executed  in  February,  1902,  and  March, 
1906,  respectively,  upon  the  ground  that  at  the  time  of  the  exe- 
cution of  the  will  and  deeds  Patrick  Cavanaugh  was  mentally 
incompetent  to  execute  the  same.  At  the  close  of  the  trial  the 
court  dismissed  the  complaint  as  to  the  deed  executed  in  1902, 
but  submitted  to  the  jury  the  questions  as  to  whether  the  will 
and  the  deed  of  1906  were  the  act  and  deed  of  Patrick  Cava- 
naugh, to  which  the  jury  -answered  in  the  negative,  which 
decision  the  court  adopted  and  embraced  in  his  findings. 
While  much  evidence  was  given  as  to  the  acts  and  declarations 
of  Patrick  Cavanaugh  indicating  his  mental  condition,  yet  in 
our  opinion  the  verdict  was  not  warranted  by  the  evidence  and 
should  have  been  set  aside  as  against  the  weight  of  evidence 
and  a  new  trial  granted.  Fm-thermore,  upon  the  trial  the 
plaintiff  offered  in  evidence  an  authenticated  certificate  from 
the  health  department  of  the  city  of  Troy  stating  the  name, 
age,  place  of  death  and  cause  of  death  of  Patrick  Cavanaugh, 
to  the  admission  of  which  defendant's  attorney  objected 
upon    the    groimd    that   such   certificate    was   incompetent, 
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improper,  inadmissible  and  hearsay^  and  that  the  statements 
therein  as  to  the  cause  of  death  could  not  properly  be  received 
in  evidence,  which  objection  was  overruled  and  defendant 
duly  excepted.  This  certificate  stated  the  "  chief  cause  of  death 
Arterio  Fibrosis,"  "other  causes  Apoplexy,"  and  was  the  only 
evidence  offered  upon  the  trial  as  to  the  causes  of  death. 
Embraced  in  the  hypothetical  question  asked  by  plaintiff's 
attorney  of  the  medical  experts  called  by  him,  was  the  cause 
of  death  as  so  stated  in  such  certificate,  to  which  question 
objection  was  specifically  made  that  "  there  is  no  legal  proof 
of  the  cause  of  death,"  which  objection  was  overruled,  exception 
taken  and  the  question  answered. 

Evidently  the  certificate  of  death  was  offered  for  the  pur- 
poses of  proving  the  causes  of  death  to  have  been  arterio 
fibrosis  and  apoplexy.  It  was  inadmissible  for  that  purpose. 
{Beglin  v.  Metropolitan  Life  his.  Co.,  173  N.  Y.  374.) 

As  the  question  at  issue  was  the  mental  condition  of  Patrick 
Cavanaugh,  this  proof  as  to  the  cause  of  his  death  doubtless 
had  an  important  bearing  with  the  jury.  One  of  the  medical 
experts  called  by  the  plaintiff  testified  that  in  answering  the 
hypothetical  question  he  took  into  consideration  all  the  facts 
therein  stated  and  based  his  opinion  solely  on  those  facts.  No 
citation  of  authority  is  necessary  to  the  effect  that  a  hypotheti- 
cal question  can  be  f oimded  upon  legal  evidence  only. 

For  the  reasons  above  stated  the  judgment  and  the  order 
denying  the  motion  for  a  new  trial  must  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 
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WiLUAM  E.  Young,  Appellant,  v.  Grenville  M.  Ingalsbe, 
as  Executor,  etc.,  of  Lyman  H.  Nokthup,  Deceased, 
Respondent. 

Third  Department,  May  28,  1912. 

liimitation  of  action  —  part  payment  —  Statute  of  Frauds  —  acceptance 
under  oral  contract  —  waiver  of  conversion. 

Where  in  an  action  by  a  law  partner  against  the  executors  of  his  deceased 
copartner  to  recover  for  moneys  loaned  it  appeared  that  the  deceased 
had  orally  consented  to  let  the  plaintiff  have  certain  law  books  on 
account  for  seventy-seven  dollars,  and  after  such  verbal  contract  of  sale 
the  plaintiff  assumed  possession  of  the  law  books,  removed  the  tags 
therefrom  and  put  his  own  name  upon  them,  the  validity  of  the  sale 
being  asserted  by  the  plaintiff  as  against  the  defendant's  testator,  there 
was  no  act  of  delivery  shown  which  would  take  the  contract  out  of  the 
Statute  of  Frauds,  and  hence  the  contract  was  insufficient  as  a  part 
payment  to  save  the  plaintiff's  claim  from  the  Statute  of  Limitations. 

The  acts  of  the  plaintiff  were  sufficient  to  constitute  an  acceptance  of  the 
law  books,  provided  the  defendant  should  claim  the  benefit  of  the  sale. 

The  fact  that  the  plaintiff  credited  the  defendant's  testator  with  seventy- 
seven  dollars  must  be  taken  as  the  price  allowed  upon  the  sale,  and 
hence  brings  the  sale  within  the  Statute  of  Frauds. 

The  conversion  and  sale  by  a  vendee  of  property  in  his  possession  under 
an  oral  contract  of  sale  constitutes  such  an  acceptance  as  will  take  the 
contract  out  of  the  Statute  of  Frauds. 

Where  property  has  been  converted  the  owner  may  waive  the  tort  and  sue 
for  the  value  as  upon  an  implied  promiue  to  pay  therefor. 

Houghton  and  Betts,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  William  E.  Young,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Washington  on  the 
7th  day  of  February,  1912,  upon  the  report  of  a  referee  dis- 
missing the  plaintiff's  claim. 

Erskine  C.  Rogers,  for  the  appellant. 

Alvaro  D.  Arnold,  for  the  respondent 

Smfth,  p.  J. : 

The  plaintiff  has  filed  a  claim  against  the  defendant's  estate 
for  moneys  loaned  and  for  moneys  collected  by  the  defendant's 
testator  in  which  he  had  a  joint  interest  as  a  partner  with 
defendant's  testator,  and  for  the  sale  of  a  tyi)ewriter  of  the 
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value  of  fifty  dollars.  The  learned  referee  has  dismissed  the 
claim  upon  the  authority  of  a  decision  of  this  comii  upon  a 
prior  appeal,  reported  in  138  Appellate  Division,  587.  This 
appeal  is  upon  the  judgment  roll  alone.  The  evidence  is  not 
before  us. 

As  to  the  claim  for  moneys  loaned  and  for  moneys  collected 
for  the  partnership,  of  which  the  plaintiff  and  defendant's  tes- 
tator were  members,  we  decided  upon  the  former  appeal  that 
these  claims  were  barred  by  the  Statute  of  Limitations.  Upon 
that  appeal  there  was  evidence  of  a  verbal  sale  of  the  testator's 
interest  in  certain  law  books  to  the  plaintiff  in  1906,  and  an 
agreement  that  the  price  thereof  should  be  applied  upon  the 
said  indebtedness  of  the  plaintiff.  It  was  sought  by  plaintiff 
to  avail  himself  of  this  sale  to  prevent  the  running  of  the 
Statute  of  Limitations.  The  books  were  already  in  the  pos- 
session of  the  plaintiff.  There  was  no  evidence  of  any 
affirmative  act  of  delivery  by  the  said  testator  or  of  accept- 
ance by  the  plaintiff  of  said  books.  We  accordingly  held 
that  the  sale  was  void  by  the  Statute  of  Frauds,  and  being 
void  it  did  not  operate  as  a  payment  which  would  take  the 
claim  out  of  the  Statute  of  Limitations.  Upon  this  trial 
further  evidence  was  offered  to  the  effect  that  after  this 
verbal  contract  of  sale  the  plaintiff  assimied  possession  of 
such  law  books,  removed  the  tags  that  were  thereupon  and  put 
his  own  name  upon  them.  Such  acts  were,  in  my  judgment, 
sufficient  to  constitute  an  acceptance  by  him  of  such  law  books 
providing  defendant  were  here  claiming  the  benefit  of  that 
sale.  The  validity  of  the  sale,  however,  is  not  here  asserted 
by  the  defendant  but  by  the  plaintiff  as  against  the  defendant's 
testator,  and  as  against  him  there  was  no  act  of  deUvery 
shown  which  would  take  the  case  out  of  the  Statute  of  Frauds. 
In  Follett  Wool  Co.  v.  Utica  Trust  &  Deposit  Co.  (84  App. 
Div.  151)  an  analogous  question  was  presented.  In  that  case 
the  Hamburger  Company  had  possession  of  some  wool  belong- 
ing to  the  Follett  Wool  Company.  While  it  was  thus  held  an 
oral  agreement  was  made  between  the  Follett  Wool  Company 
and  the  Hamburger  Company  for  the  sale  and  purchase  of  the 
wool.  Thereupon  the  Hamburger  Company  exercised  acts  of 
ownership  by  taking  the  wool  out  of  their  storage  house  and 
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storing  it  in  another  warehouse  in  its  own  name,  and  pledging 
the  warehouse  receipts  therefor.  Thereafter  the  Hamburger 
Company  failed  and  the  FoUett  Wool  Company  brought  an 
action  to  replevin  the  wool  from  the  pledgee  on  the  groimd 
that  title  had  never  passed  to  the  Hamburger  Company.  This 
court  held  in  that  case  that  if  the  Follett  Wool  Company  were 
seeking  to  recover  against  the  Hamburger  Company  there  was 
a  sufficient  acceptance  on  the  part  of  the  Hamburger  Com- 
pany to  make  it  liable  to  the  Follett  Company,  but  that  as 
against  the  Follett  Company  the  mere  acceptance  by  the  Ham- 
burger Company  was  not  enough  to  take  it  out  of  the  Statute 
of  Frauds;  that  there  must  have  been  some  positive  act  either 
of  delivery  on  the  part  of  the  Follett  Wool  Company  or  indi- 
cating an  assent  to  acceptance  by  the  Hambiurger  Company. 
The  opinion  in  part  reads:  "  It  will  serve  no  good  purpose  to 
attempt  to  review  the  numerous  authorities  where  this  question 
has  been  discussed.  It  has  arisen  most  frequently  in  actions 
by  the  seller  against  a  purchaser,  who,  after  making  an  oral 
agreement  for  the  purchase  of  goods  in  his  possession,  has 
refused  to  cany  out  the  agreement  on  the  ground  that  there 
had  been  no  change  of  possession  and  that  he  had  not  accepted 
and  received  the  goods.  This  in  the  absence  of  proof  of  some 
act  on  his  part  subsequent  to  the  agreement  showing  an 
acceptance  of  the  goods  has  imiformly  been  held  to  be  a  good 
defense.  It  would  be  a  rule  out  of  harmony  with  the  purpose 
of  the  statute  to  hold  that  when  the  situation  of  the  parties 
is  reversed  and  it  is  sought  to  charge  the  seller  under  such  an 
agreement  it  is  unnecessary  to  prove  any  affirmative  act  on  his 
part  showing  that  the  delivery  and  acceptance  of  the  goods 
were  by  his  assent.  I  think  the  necessity  of  showing  the  affirm- 
ative act  exists  in  the  one  case  the  same  as  in  the  other  to 
take  the  case  out  of  the  operation  of  the  statute,  and  that  the 
rule  to  be  gathered  from  the  authorities  is  that  such  act  must 
be  one  by  the  party  sought  to  be  charged,  whether  he  be  vendor 
or  vendee.  If  this  is  not  so,  the  Statute  of  Frauds,  which  was 
intended  to  prevent  fraud  and  perjury,  furnishes  no  protection 
whatever  to  an  owner  of  goods  against  the  fraud  and  perjury 
of  his  bailee."  (Citing  authorities.) 
That  decision  was  made  in  our  own  department  and  would 
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seem  to  be  authority  for  the  proposition  that  while  enough  has 
been  shown  to  constitute  an  acceptance  on  the  part  of  the 
plaintiff  if  the  defendant  were  here  seeking  to  enforce  the  con- 
tract, nothing  whatever  has  been  shown  to  constitute  a  delivery 
on  the  part  of  the  defendant's  testator  when  the  sale  is  sought 
to  be  enforced  by  the  plaintiff.  The  mere  agreement  that  the 
moneys  were  to  be  applied  upon  the  indebtedness  is  not  a  posi- 
tive act  in  any  way  constituting  a  delivery  or  constituting  an 
assent  to  the  acceptance  by  the  plaintiff.  It  is  merely  part  of 
the  verbal  contract  of  sale,  which  the  law  has  held  is  not 
sufficient  to  pass  title. 

A  further  question  is  here  raised  that  upon  the  findings  of 
the  referee  the  interest  in  the  property  sold  was  of  the  value  of 
only  forty  dollars.  It  appears  from  those  findings,  however, 
that  for  the  sale  of  these  law  books  the  plaintiff  did  in  fact 
credit  the  defendant's  testator  with  the  sum  of  seventy-seven 
dollars.  This  must  be  taken  as  the  price  which  was  allowed 
upon  the  sale,  and  brings  the  sale  within  the  terms  of  the 
Statute  of  Frauds  which  applies  where  the  price  is  fifty  dollars 
or  more. 

The  application  of  this  rule  is  further  objected  to  on  the 
ground  that  it  would  be  inequitable  to  hold  the  purchaser 
bound  by  a  contract  which  was  not  held  binding  upon  the 
seller.  If  such  an  inequity  exists  it  exists  by  the  terms  of  the 
statute  which  clearly  contemplates  that  one  party  may  be 
boimd  while  the  other  is  not.  If  there  be  a  writing  signed  by 
one  party  that  party  is  bound  while  the  other  party  not  sign- 
ing the  writing  is  not  bound.  The  writing  need  only  be  signed 
by  the  party  sought  to  be  charged.  It  is  in  analogy  with  that 
rule  that  the  coiuis  hold  that  the  party  can  only  be  charged 
who,  by  some  affirmative  act,  has  either  delivered  or  accepted 
the  property  sold  when  the  sale  comes  within  the  terms  of  the 
statute. 

We  are  convinced,  therefore,  that  as  to  this  claim  of  tlie 
plaintiff  the  situation  has  not  been  changed  and  that  our 
former  decision  must  control. 

As  to  the  sale  of  the  typewriter,  however,  another  question 
is  pi'esented.  When  the  case  was  before  us  upon  the  former 
appeal  there  was  no  evidence  of  any  act  on  the  part  of  defend- 
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aat's  testator  which  could  constitute  an  acceptance  of  the  type- 
writer. Upon  this  trial,  however,  it  was  shown  that  while  the 
typewriter  was  in  the  possession  of  the  defendant's  testator  it 
was  converted  by  him  and  sold.  Within  recognized  authority 
that  constitutes  such  an  acceptance  as  would  make  defendant's 
testator  liable  for  the  value  of  the  tyjwwriter,  which  has  been 
found  to  be  the  sum  of  fifty  dollars. 

Upon  the  findings  of  the  trial  court  we  are  of  opinion  that 
this  court  is  authorized  to  direct  judgment  in  favor  of  the 
plaintiff  for  this  sum  of  fifty  dollars.  The  complaint  recites  a 
cause  of  action  for  the  sale  of  the  typewriter.  The  Special 
Term  has  found  that  the  property  was  not  sold  when  it  was  first 
taken  by  the  defendant's  testator  from  the  plaintiff.  The  fact 
has  been  found,  however,  that  it  was  afterwards  converted  by 
defendant's  testator,  and  further  that  ^^the  purchase  of  the 
typewriter "  was  discussed  between  them.  Plaintiff  had  the 
right  to  waive  the  tort  and  sue  for  the  value  as  upon  an  implied 
promise  to  pay  therefor.  Within  the  pleadings,  therefore,  and 
within  the  findings  of  the  court  a  cause  of  action  has  been  estab- 
lished in  favor  of  the  plaintiff  for  this  amount.  The  judgment 
should,  therefore,  be  modified  by  directing  judgment  for  the 
plaintiff  for  the  sum  of  fifty  dollars,  and  as  so  modified  judg- 
ment affirmed,  with  costs  to  appellant. 

All  concurred,  except  Houghton,  J.,  dissenting  in  opinion 
in  which  Betts,  J.,  concurred. 

Houghton,  J.  (dissenting): 

I  do  not  think  the  plaintiff  should  be  limited  to  a  judgment 
for  fifty  dollars  only.  The  appeal  is  taken  upon  the  judgment 
roll  alone  and  upon  the  facts  found  by  the  learned  referee  I 
think  the  plaintiff  is  entitled  to  a  judgment  for  the  full  amount 
of  his  claim  on  the  ground  that  the  sale  of  the  books  by  the 
defendant's  testator  to  him  upon  the  imderstanding  that  their 
value  should  be  applied  upon  the  plaintiff's  claim  had  the  effect 
of  taking  the  whole  claim  out  of  the  Statute  of  Limitations. 

On  the  prior  appeal  to  this  court  (138  App.  Div.  587)  it  did 
not  appear  that  anything  was  done  toward  an  acceptance  of  the 
books  as  part  payment  upon  a  conceded  indebtedness  from  the 
defendant's  testator  to  the  plaintiff,  and  it  was  held  that  the 
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Statute  of  Frauds  was  not  satisfied  and  that  title  to  the  books 
did  not  pass  and,  therefore,  no  partial  payment  had  been  made 
which  operated  to  release  the  claim  from  the  Statute  of 
Limitations. 

On  the  present  appeal  we  have  a  finding  that  the  defendant's 
testator  acknowledged  his  indebtedness  to  the  plaintiff  and 
turned  over  the  books  to  him  with  directions  to  apply  the  pur- 
chase price  thereof  on  such  indebtedness,  which  the  plaintiff 
agreed  to  do,  and  that  immediately  thereafter  the  plaintiff 
accepted  such  books,  caused  his  name  to  be  pasted  thereon,  and 
took  possession  and  assumed  ownership  thereof  and  still  con- 
tinues so  to  do. 

The  Statute  of  Frauds  is  satisfied  where  goods  which  are  in 
the  possession  of  the  buyer  are  sold  to  him  if  there  be  some 
manifestation  of  approval  and  acceptance  of  the  property  in 
fulfillment  of  the  contract  of  purchase.  {Matter  of  Hoover j  33 
Him,  553;  Dorsey  v.  Pike^  50  id.  534;  Timoney  v.  Hoppock, 
13  Civ.  Proc.  Eep.  361;  Snider  v.  Thrall,  56  Wis.  674.) 

The  remarks  of  Bradley,  J.,  in  Matter  of  Hoover  {supra) 
indicate  the  situation  presented  on  the  former  appeal  as  well 
as  that  presented  on  the  present  one,  where  he  says:  "The 
fact  that  the  property  was  in  the  possession  of  the  appellant 
[buyer]  may  have  obviated  the  necessity  of  any  act  of  delivery 
on  the  part  of  the  assignee  [seller],  further  than  a  recognition 
and  assent  by  him  of  an  act  of  acceptance  by  the  appellant  under 
the  agreement.  But  some  act  on  the  part  of  the  latter  which 
may  be  construed  as  an  unqualified  acceptance  was  essential  to 
constitute  a  sale  and  purchase.  That  may  be  evidenced  by  an 
act  inconsistent  with  any  other  relation  than  that  of  owner  of 
the  property,  such  as  a  pledge  or  sale  of  it,  or  retaining  and 
using  the  property  after  its  receipt  by  the  buyer.  There  must, 
however,  be  both  a  receipt  and  acceptance  by  him  to  be  effectual 
to  vest  the  title,  and  that  must  be  manifested  by  some  act  as 
distinguished  from,  and  in  addition  to  the  words  of  the  parties 
constituting  the  agreement." 

The  decision  in  Follett  Wool  Co.  v.  Utica  Trust  &  Deposit  Co. 
(84  App.  Div.  151)  turned  upon  the  proposition  that  there  was 
no  assent  on  the  part  of  the  seller  that  the  buyer  in  possession 
should  take  immediate  delivery  of  the  property.     The  rule 
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which  is  ahove  stated  was  recognized  and  held  to  apply  to  the 
aeller  as  well  as  to  the  buyer,  and  hence  that  there  must  be  a 
meeting  of  minds  upon  acceptance  of  the  property  and  that 
there  must  be  an  assent  on  the  part  of  the  seller  that  the  buyer 
might  accept. 

In  the  present  case  the  findings  show  an  assent  on  the  part 
of  the  seller  that  his  co-owner  of  the  books  should  take  them  at 
the  agreed  price,  which  assent  was  followed  by  an  immediate 
acceptance  and  assumption  of  acts  of  ownership. 

There  having  been,  therefore,  a  sale  of  the  books  under  an 
agreement  that  their  value  should  be  applied  on  an  indebt- 
edness owing  by  the  defendant's  testator  to  the  plaintiff  his 
whole  claim  was  taken  out  of  the  Statute  of  Limitations.  A 
payment  in  order  to  have  the  effect  of  taking  a  claim  out  of 
the  Statute  of  Limitations  need  not  necessarily  be  in  money. 
Delivery  of  a  note  of  a  third  person  {Smith  v.  Ryan,  66  N.  Y. 
352),  or  of  lumber  {Lawrence  v.  Baker ^  44  Hun,  682),  or  of  a 
wagon  {Sibley  v.  Lumberty  80  Maine,  253),  or  of  any  other  per- 
sonal property  {Rowell  v.  Estaie  of  Lewis,  72  Vt.  163),  with 
the  understanding  that  its  value  shall  be  applied  on  an  exist- 
ing indebtedness  has  the  effect  of  removing  the  claim  from  the 
bar  of  the  statute.  In  Lawrence  v.  Baker  {supra)  Learned, 
P.  J.,  says:  "The  giving  by  a  debtor  of  a  note  of  a  third 
person  to  apply  on  his  debt  is  a  payment  under  the  Statute  of 
Limitations  {Smith  v.  Ryan,  66  N.  Y.  352;  Code  Civ.  Pro. 
§  395),  because  it  is  immaterial,  so  far  as  the  effect  of  payment 
goes,  whether  the  debtor  pays  in  cash  or  m  chattels,  or  in  the 
obUgation  of  another.  In  either  case  he  parts  with  something 
of  value  and  transfers  it  to  the  creditor  to  apply  on  the  debt." 
In  Rowell  v.  Estate  of  Lewis  {supra)  the  opinion  reads:  "The 
indebtedness  of  the  intestate  to  the  plaintiff  was  represented 
by  two  notes  and  the  account  combined,  and  if  the  coal  was 
sold  and  deUvered  to  apply  in  payment  thereon  it  was  the  same 
as  though  the  selling  price  thereof  had  been  paid  in  money  for 
that  purpose  at  the  time  of  each  sale  and  the  law  made  the 
applications  at  once  an  extiQguishment  of  that  indebtedness 
pro  tanto.^^ 

The  facts  as  found  and  which  are  conclusive  upon  us  in  the 
absence  of  the  evidence,  show  an  agreed  part  pajmaent  by  the 
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transfer  of  the  books  upon  a  claim  also  found  due  and  payable 
except  for  the  bar  of  the  statute.  The  part  payment  had  the 
effect  of  taking  the  claim  out  of  the  operation  of  the  Statute  of 
Limitations. 

The  facts  being  different  I  think  the  learned  referee  errone- 
ously felt  himself  bound  by  our  former  decision,  and  I  think 
the  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

Betts,  J.,  concurred. 

Judgment  modified  as  per  opinion,  and  as  modified  affirmed, 
with  costs  to  appellant. 


Ada  I.  Enches,  Eespondent,  v.  Glens  Falls  Gas  and  Elec- 
tric Light  Company,  Appellant. 

Third  Department,  May  28,  1912. 
Tort  —  destruction  of  shade  trees  from  escaping  gas  —  evidence. 

Action  to  recover  damages  for  the  destruction  of  shade  trees  alleged  to 
have  been  caused  by  gas  esca.ping  from  defendant's  main.  Evidence 
examined,  and  held^  that  a  verdict  for  $500  was  excessive. 

In  such  an  action  leakage  in  other  places  cannot  be  shown  as  raising  an 
inference  of  leakage  before  the  premises  in  question.  But,  it  seems^ 
that  such  evidence  may  be  admissible  for  the  purpose  of  shovnng  the 
effect  of  gas  upon  trees  which  have  been  so  destroyed  in  the  immediate 
vicinity. 

Bbtts,  J.,  dissented. 

Appeal  by  the  defendant,  the  Glens  Falls  Gas  and  Electric 
Light  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Warren  on  the  31st  day  of  October,  1911,  upon  the 
verdict  of  a  jury  for  $500,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  28th  day  of  November,  1911,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Jenkins  &  Barker  [Joseph  A.  Kellogg  of  counsel],  for  the 
appellant. 

C  /S.  Enches  [Edivard  M,  Angell  of  counsel],  for  the 
respondent. 
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Smith,  P.  J.  ; 

The  plaintiff  owns  a  lot,  in  the  city  of  Glens  Falls,  upon 
the  comer  of  Fourth  and  South  streets.  Along  South  street 
her  lot  extends  about  eighty-two  feet.  Upon  that  street 
were  four  large  elm  trees  between  the  sidewalk  and  the  street. 
Back  from  South  street  on  the  plaintiff's  lot  was  a  large  oak 
tree  about  twenty-three  feet  from  a  gas  main.  In  1907  these 
trees,  with  others  on  plaintiff's  lot,  were  alive  and  healthy. 
In  that  year  the  defendant  laid  a  gas  main  in  South  street  in 
front  of  plaintiff's  premises.  It  was  laid  from  three  to  eight 
feet  from  the  curb  line.  In  1908  these  five  trees  showed  sign 
of  decay,  and  in  1909  died.  It  appears  that  shortly  after  the 
gas  main  was  laid  a  smell  of  gas  was  noticed  strongly  in  front 
of  this  property.  In  August,  1908,  the  gas  company  discov- 
ered a  leak  at  the  comer  of  plaintiff's  premises  and  repaired  it. 
The  plaintiff  has  recovered  a  verdict  of  $500  for  damages  for 
the  loss  of  these  trees,  caused,  it  is  claimed,  by  the  negligence 
of  the  defendant  in  permitting  this  leakage  of  gas.  From  the 
judgment  entered  upon  this  verdict  and  from  the  order  denying 
a  motion  for  a  new  trial  this  appeal  has  been  taken. 

The  frequency  of  this  class  of  actions  leads  us  to  say  in  the 
first  place  that  in  our  opinion  the  verdict  is  excessive.  The 
destruction  of  shade  trees  undoubtedly  to  an  extent  injures  the 
market  value  of  property.  To  a  still  greater  extent  it  affects 
the  sentimental  value.  It  appears  by  the  evidence  of  a  nursery- 
man, sworn  in  behalf  of  the  defendant,  that  for  five  dollar's  a 
young  tree  could  be  planted  which  would  be  six  inches  in  diam- 
eter, four  feet  above  the  ground  and  ten  or  twelve  feet  high. 
It  is  probably  a  matter  of  common  knowledge  that  trees  much 
larger  than  that  are  transplanted  successfully  at  a  cost  of  from 
ten  to  twenty-five  dollars.  K  after  the  death  of  these  trees  no 
others  could  be  planted  the  impairment  of  the  market  value  of 
the  property  might  be  deemed  more  serious.  If  other  trees  of 
substantial  size,  however,  are  planted  in  their  places  the  injury 
to  the  property  would  be  more  sentimental  than  substantial, 
and  the  impairment  of  the  actual  sale  value  would  come  con- 
siderably below  the  amount  named  in  the  verdict. 

It  is  unnecessary  to  determine  tliis  question,  however,  in  the 
case  at  bar.     The  witness  Hull,  sworn  in  plaintiff's  behalf,  was 
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allowed  to  testify  over  the  objection  of  the  defendant  that  he 
had  noticed  leakage  of  gas  at  other  places  along  the  street.  It 
was  not  attempted  to  show  that  the  leakage  thus  noticed  caused 
the  death  of  any  tree,  and  the  iniling  presents  the  bare  question 
as  to  whether  it  is  proper  to  prove  leakage  in  other  places  as 
raising  an  inference  of  leakage  before  the  premises  in  ques- 
tion. Against  the  propriety  of  this  evidence  this  court  has  held 
in  the  case  of  Fullerton  v.  Olens  Falls  Oas  &  EL  Light  Co.^ 
(148  App.  Div.  481).  It  may  be  that  for  the  purpose  of 
showing  the  effect  of  gas  upon  trees  leakage  in  other  places 
can  be  proven  where  such  leakage  has  been  followed  by  the 
death  of  trees  in  its  immediate  vicinity.  Such  was  the  ruling 
in  the  case  of  Evans  v.  Keystone  Oas  Co.  (148  N.  Y.  112). 
This  evidence,  however,  should  be  admitted  with  caution,  and 
the  facts  should  show  with  reasonable  certainty  that  the  death 
of  the  trees  was  the  result  of  such  leakage,  and  the  evidence 
should  be  limited  in  its  application  to  prove  the  effect  of  the 
leakage  of  gas  upon  trees.  In  the  case  at  bar,  as  to  the  leakage 
sworn  to  by  the  witness  Hull,  no  attempt  was  made  to  bring 
the  evidence  within  the  rule  of  the  case  cited,  and  for  this  error 
we  are  of  opinion  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted. 

All  concurred,  except  Betts,  J.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Bradley  N.  Lobdell,  Respondent,  v.  Village  of  Northville, 

Appellant. 

Third  Department,  May  28,  1912. 

Real  property  —  trespass  —  defense  of   adverse   possession  —  burden 
of  proof  —  evidence. 

Where  in  an  action  for  trespass  the  defendant  claimed  that  since  1794  the 
land  in  question  had  been  held  adversely  by  it  and  the  public  against 
the  plainti£F  and  used  as  a  highway,  it  was  reversible  error  for  the  court 
to  charge  that  the  burden  of  proof  as  to  the  title  of  the  land  in  question 
was  upon  the  defendant. 

Houghton,  J.,  dissented. 
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APPEAL  by  the  defendant,  the  Village  of  Northville,  fjrom  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Pulton  on  the 
13th  day  of  January,  1911,  upon  the  verdict  of  a  jury  for  $300, 
and  also  from  two  orders  entered  in  said  clerk's  office  on  the 
same  day,  one  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes,  and  the  other  granting  the  plaintiff 
an  extra  allowance  of  costs. 

Henry  F.  Borst,  for  the  appellant. 

Fred  Linus  Carroll^  for  the  respondent. 

Betts,  J. : 

I  think  this  judgment  must  be  reversed  for  error  in  the 
charge  in  placing  the  burden  of  proof  as  to  the  title  of  the  land 
in.  question  upon  the  defendant.  It  is  unnecessary  to  cite 
authorities  to  the  general  proposition  that  the  burden  of  proof 
does  not  shift,  and  remains  through  the  trial  just  where  the 
pleadings  originally  placed  it.  The  respondent  seeks  to  over- 
come this  rule  of  law  by  citing  two  cases  which  seem  to  be 
mainly  relied  upon.  One  is  the  case  of  Iselin  v.  Village  of  Cold 
Spring  (120  App.  Div.  576).  In  that  case  Mr.  Justice  Miller, 
in  writing  for  the  court  stated  that  the  burden  was  on  the 
defendants  to  establish  the  easements  which  they  asserted. 
But  that  was  a  case  where  there  had  been  sixty  years*  possession 
of  land,  which  was  prima  facie  evidence  of  title,  and  the 
burden  was  then  upon  the  defendants  to  overcome  that  prima 
facie  title.  The  case  does  not  hold  that  after  all  the  evidence 
is  in  the  burden  is  not  still  upon  the  plaintiff  to  establish  its 
right.  In  Bradtv.  City  of  Albany  {5  Hun,  591)  it  was  held 
that  an  excuse  or  justification  for  what  would  otherwise  be 
confessedly  a  trespass  upon  private  property  is  an  affirmative 
defense  which  must  be  pleaded  and  proved.  There  are  other 
cases  which  hold  in  a  general  way  that  after  the  plaintiff  has 
proven  a  prima  fax^ie  title  the  burden  is  upon  the  defendant  to 
overcome  that  proof.  I  do  not  believe  that  any  of  those  cases 
go  so  far  as  to  hold  that  the  burden  of  proof  shifts  during  the 
trial,  so  that  the  defendant  must  disprove  the  plaintiff's  case 
App.  Div.— Vol.  CLI.        25 
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by  a  preponderance  of  evidence.     {Price  v.  Broivn^  101  N.  Y. 
669.) 

I  also  think  that  this  judgment  should  be  reversed  for  the 
exclusion  of  competent  testimony  offered  by  defendant  as  to  lot 
lines  and  the  original  laying  out  of  the  highway  offered  to  be 
shown  by  the  defendant  by  the  village  clerk,  who  was  also  a 
surveyor.  The  question  as  to  what  patent  and  lots  this  property 
was  in  was  very  material.  The  certificate  of  1794  introduced 
in  evidence  showed  that  the  road  therein  referred  to  was  laid 
out  between  lots  Nos.  1  and  2  in  the  subdivision  of  lot  No.  20, 
beginning  at  a  large  dry  pine  tree  standing  on  the  bank  of  the 
river.  This  road  in  question  —  Foixi  street  —  originally  led  to 
the  Sacandaga  river  to  a  fording  place.  Naturally  if  the  road 
laid  out  led  to  or  began  at  the  Sacandaga  river  in  great  lot  20 
between  lots  1  and  2,  it  would  begin  at  or  lead  to  this  fording 
place,  as  otherwise  there  would  be  no  way  to  cross  this  river. 

The  judge  charged  the  jiuy  that  the  town  of  Northampton 
was  originally  a  part  of  the  town  of  Broadalbin.  He  also  took 
judicial  notice  that  Pulton  county  was  originally  a  part  of 
Montgomery  county.  There  is  no  river  in  Fulton  county 
except  the  Sacandaga  river. 

Great  lot  20  of  the  Northampton  patent  includes  part  at  least 
of  the  village  of  Northville  and  extends  to  the  Sacandaga  river. 

Plaintiff's  two  deeds  introduced  in  evidence  locate  his  prop- 
erty in  question  in  great  lot  No.  20  in  Northampton  patent 
and  parts  of  both  lots  are  located  along  the  center  of  the  pub- 
lic highway  in  Northville  leading  westerly  on  or  near  the 
north  line  of  said  lot  No.  1  and  extend  through  to  and  along 
the  highway  in  the  south  line  of  lot  No.  1;  hence  it  was  impor- 
tant to  show  where  the  great  lot  No.  20  was  and  where  the 
subdivision  lots  Nos.  1  and  2  were.  It  was  also  important 
to  locate  that  old  road,  if  it  could  be  done,  and  to  show  the 
width  of  it,  and  the  defendant  was  not  allowed  to  make  any 
progress  at  all  towards  showing  these  facts. 

It  is  a  very  common  question  to  ask  surveyors  as  to  whether 
they  know  or  not  the  location  of  lot  lines,  particularly  of  great 
lots,  and  it  is  for  the  jury,  after  cross-examination,  from  aU 
the  evidence  submitted,  where  such  a  line  is  in  dispute,  to 
determine  whether  the  surveyor  answered  correctly  or  not. 
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I  think  for  these  reasons  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  and  disbursements 
to  appellant  to  abide  the  event. 

Smtth  p.  J.,  concurred;  Kellogg  and  Lyon,  JJ.,  concurred 
upon  the  ground  that  the  judge  erroneously  charged  that 
the  burden  of  proof  was  upon  the  defendant;  Houghton,  J., 
dissented. 

Judgnaent  and  orders  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Bellman  and  Sanford,  Appellant,  v.  George  H.  Thacher, 

Eespondent. 

Third  Department,  May  28,  1912. 

Principal  and  agent  — action  by  agent  after  discharge  to  recover 
expense  moneys  —  contract  construed  —  appeal  —  technical  errors 
disregarded. 

In  an  action  by  an  agent  after  his  discharge  to  recover  for  expense  moneys, 
which  his  employer  had  agreed  to  furnish,  it  appeared  that  the  plaintiff 
entered  into  a  written  contract  with  the  defendant  in  April,  1909,  to  act 
as  selling  agent  for  the  defendant  on  a  certain  commission;  that  the 
defendant  agreed  **  to  advance  the  sum  of  $50  each  week  on  the  first  day 
of  the  week  for  expenses,"  the  defendant  "to  retain  out  of  the  first 
Twenty-six  Hundred  and  Fifty  Dollars  ($2,650)  of  commissions  so  much 
as  may  have  been  advanced  on  the  expense  a<5COunt  above  specified;" 
that  on  May  fourth  the  defendant  advanced  the  expenses  for  two  weeks 
and  on  or  about  July  tenth  terminated  the  contract;  that  the  only  sale 
made  by  plaintiff  amounted  to  fifteen  dollars;  that  in  December  the 
plaintiff  brought  this  action  to  recover  fifty  dollars  per  week  for  each 
week  during  the  existence  of  the  contract,  excepting  the  two  weeks  for 
which  the  advances  had  been  made.  The  plaintiff  contended  that  the 
weekly  sum  was  to  be  sent  to  him  for  the  maintenance  of  his  office  and 
to  defray  other  expenses  of  the  agency,  while  it  was  the  claim  of  the 
defendant  that  such  weekly  sum  was  merely  an  advancement  to  be  later 
accounted  for  by  plaintiff  to  defendant. 

Held,  that  the  defendant's  contention  is  correct; 

That  since,  under  the  contract,  the  plaintiff  can  only  recover  the  expenses 
actually  incurred,  and  such  expenses  were  not  shown  to  exceed  the  $100 
advanced,  a  dismissal  of  the  complaint  was  proper. 
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Technical  errors  in  the  admission  of  evidence  which  do  not  aflfect  the 
merits  may  be  disregarded  on  appeal  from  a  judgment  of  the  City  Court 
of  Albany. 

KELLoaa,  J.,  dissented,  with  memorandum. 

Appeal  by  the  plaintiff,  BeUman  and  Sanford,  from  a  judg- 
ment of  the  County  Court  of  Albany  county,  entered  in  the 
office  of  the  clerk  of  said  county  on  the  14th  day  of  November, 
1911,  affirming  a  judgment  of  the  City  Court  of  Albany  in 
favor  of  the  defendant,  which  dismissed  the  complaint. 

George  R.  Donnan  [Louis  F,  O^Neill  of  counsel],  for  the 
appellant. 

John  A.  Delehanty,  for  the  respondent. 

Lyon,  J. : 

In  April,  1909,  the  plaintiff,  a  domestic  corporation,  entered 
into  a  contract  with  the  defendant  whereby  the  plaintiff  agreed 
to  act  as  selling  agent  of  the  defendant  at  the  compensation  of 
fifteen  per  cent  of  the  gross  amoimt  of  all  sales  up  to  the  sum 
of  $17,500,  and  of  ten  per  cent  of  all  sales  in  excess  of  that 
sum,  fifty  per  cent  of  the  commissions  to  become  due  and  pay- 
able when  the  orders  were  accepted  by  the  defendant,  and  the 
balance  when  three-fourths  of  the  contract  price  had  been  paid. 
By  the  contract  the  defendant  agreed  *^  to  advance  the  sum  of 
Fifty  Dollars  each  week  on  the  first  day  of  the  week  for 
expenses,"  the  defendant  '*to  retain  out  of  the  first  Twenty- 
six  Hundred  and  Fifty  Dollars  ($2650)  of  commissions  so  much 
as  may  have  been  advanced  on  the  expense  accoimt  above 
specified."  On  May  4,  1909,  defendant  advanced  to  plaintiff 
fifty  dollai-s  for  each  of  the  two  weeks  ending  May  third  and 
tenth  but  refused  to  make  any  further  advances.  The  contract 
was  duly  terminated  by  the  defendant  on  or  alx^ut  July  10, 
1909.  This  action  was  brought  in  December,  1909,  to  recover 
fifty  dollars  per  week  for  each  week  during  the  existence  of  the 
contract,  excepting  for  the  two  weeks  in  May  for  which  the 
advance  of  fifty  dollars  per  week  was  made  as  above  stated. 

It  is  the  contention  of  the  plaintiff  that  the  weekly  sum  was 
to  be  sent  by  defendant  to  plaintiff  for  the  maintenance  of  the 
office  and  to  defray  the  other  expenses  of  the  agency,  while  it 
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is  the  claim  of  the  defendant  that  such  weekly  sum  was  merely 
an  advancement  to  be  later  accounted  for  by  plaintiff  to  defend- 
ant. I  think  the  defendant's  position  is  correct.  The  contract, 
which  was  drawn  by  the  plaintiff's  president,  and  hence  is  to 
be  construed  more  strongly  against  him,  uses  the  word 
*' advance  "  and  not  the  word  "'* payment,"  and  provides  for 
the  repayment  to  defendant  out  of  commissions  of  "  so  much 
as  may  have  been  advanced  on  the  expense  account  above 
specified."  Further  proof  that  these  weekly  sums  were  to  be 
considered  as  mere  advancements  is  found  in  the  letters  of 
plaintiff  to  defendant  of  dates  April  10  and  May  24,  1909. 
During  the  whole  period  of  the  contract  the  plaintiff  occupied 
as  an  ofl&ce  the  single  room  in  the  city  of  New  York  which  it 
had  occupied  for  years  before  and  which  it  was  stiU  occupying 
at  the  time  of  the  trial.  Its  office  force  consisted  simply  of 
Bellman,  the  plaintiff's  president,  and  a  young  lady  stenog- 
rapher. The  catalogues  and  stationery  of  the  agency  were 
furnished  by  the  defendant.  The  only  sale  made  by  the  plain- 
tiff during  the  term  of  the  agency  amounted  to  fifteen  dollars, 
and  consisted  in.  supplying  a  superheater  to  replace  one  which 
had  been  burned  out. 

It  is  unnecessary  to  consider  whether  it  was  error  to  admit 
the  testimony  as  to  the  oral  stipulation  between  the  parties,  as 
plaintiff  imder  this  contract  can  in  any  event  only  recover  for 
the  expenses  actually  incurred,  which,  while  the  plaintiff  has 
not  seen  fit  to  prove  the  exact  amoimt  thereof,  amounted 
to  a  very  small  sum,  for  which  the  $100  has  been  full  reim- 
bursement. The  rights  of  the  parties  became  fixed  by  the 
termination  of  the  contract  long  before  the  commencement  of 
the  action,  and  the  plaintiff  having  suffered  no  damages  is 
entitled  to  no  recovery.  {Bradford^  E.  &  C.  R.  R.  Co.  v. 
.N.  F.,  L.  E,  &  W.  R,  R.  Co.,  123  N.  Y.  316.) 

If,  however,  the  admission  of  such  oral  testimony  be  deemed 
error,  the  same  was  properly  disregarded  by  the  County  Court. 
Section  301  of  chapter  603  of  the  Laws  of  1910,  relating  to  the 
City  Court  of  Albany,  provided:  ^'The  appellate  court  must 
render  judgment  according  to  the  justice  of  the  case,  without 
regard  to  technical  errors  or  defects  which  do  not  affect  the 
merits.'*  This  provision  is  very  similar  to  that  of  section  3063 
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of  the  Code  of  Civil  Procsedure,  under  which  the  decisions  have 
gone  equally  far. 

For  the  reasons  above  stated  I  think  the  decision  of  the 
Albany  County  Court  aflfirming  the  judgment  of  the  Albany 
City  Court  was  right,  and  should  be  affinned,  with  costs. 

All  concurred,  except  Kellogg,  J.,  dissenting,  in 
memorandum. 

Kellogg,  J.  (dissenting): 

The  agreement  purports  to  be  complete  in  itself  and  to  con- 
tain the  mutual  covenants  of  the  parties.  Fairly  construed, 
the  plaintiff  undertook  to  act  as  exclusive  selling  agent  for 
the  defendant  in  the  parts  of  the  five  States  named  in  the  con- 
tract, and  to  maintain  for  that  business  ia  the  city  of  New- 
York  an  office  for  the  transaction  of  such  business,  and  to 
give  attention  to  such  inquiries  within  the  territory  as  the 
defendant  might  turn  over  to  it.  To  maintain  an  office  for 
the  headquarters  of  its  business  in  New  York  city  would  nat- 
urally entail  upon  the  defendant  a  large  expense  for  rent, 
attendance,  clerk  hire  and  otherwise.  Under  this  agreement 
it  was  furnished  an  office  and  was  to  have  all  the  other  bene- 
fits, with  a  sole  expense  of  fifty  dollars  a  week.  It  is  tiTie  the 
plaintiff  maintained  an  office  for  its  other  business.  Under 
the  agreement  it  might  conduct  the  defendant's  business  from 
this  office  or  another  office,  and  so  long  as  proper  office  facili- 
ties were  furnished  the  defendant  could  not  complain.  If 
the  plaintiff  discontinued  its  other  business,  or  wished  to  aban- 
don the  New  York  office,  it  must  nevertheless,  during  the  con- 
tinuance of  this  agreement,  maintain  an  office  for  the  transac- 
tion of  the  defendant's  business.  No  matter  how  large  the 
business  became  or  what  expenses  were  connected  with  it,  the 
fifty  doUars  was  the  limit  of  liability  on  the  part  of  the  defend- 
ant. If  the  expenses  proved  in  fact  to  be  over  fifty  dollars  a 
week,  the  limit  was  favorable  to  the  defendant;  if  they  were 
less  than  that  sum,  the  advantage  was  with  the  plaintiff.  It 
was  undoubtedly  undei-stood  that  if  the  business  became  large 
the  commissions  would  take  care  of  the  extra  expenses.  It  is 
evident  that  the  plaintiff  was  not  entitled  to  the  fifty  dollars 
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per  week  unless  it  entered  upon  and  undertook  in  good  faith 
the  performance  of  the  agreement.  If  it  did  that,  the  fact 
that  the  result  of  the  business  done  was  unsatisfactory  is 
no  defense  to  the  action,  but  might  be  a  good  reason  for 
terminating  the  contract  imder  the  provision  therefor. 

There  is  no  reason  why  the  defendant  should  not  be  charged 
with  some  expense  on  account  of  the  maintenance  of  the  office 
in  New  York,  and  if  the  defendant's  business  had  the  advan- 
tage of  the  plaintiff's  office  there  is  no  reason  why  the  parties 
should  not  contemplate  that  some  allowance  might  be  made 
therefor.  In  addition  to  the  provision  as  to  maintaining  the 
office  there  must  necessarily  be  postage,  traveling  expenses 
and  other  expenses  if  the  plaintiff  performed  the  spirit  of 
the  agreement  and  faithfully  acted  as  exclusive  selling  agent 
in  the  territory  designated.  It  appears  that  the  plaintiff's 
manager  did  make  personal  canvass  for  business  in  New 
Jersey,  Connecticut  and  in  New  York  city  and  elsewhere 
through  correspondence.  It  cannot  be  said  that  within  the 
four  comers  of  the  agreement  nothing  is  found  which  indicates 
what  expenses  the  fifty  dollars  per  week  was  to  cover.  It  evi- 
dently was  to  cover  aU  expenses  with  reference  to  maintaining 
the  office,  clerk  hire,  postage,  traveling  expenses  and  every 
other  expense  incident  to  the  business. 

I  think  it  cannot  be  shown  by  parol  evidence  that  in  addi- 
tion to  the  things  which  the  contract  provides  that  the  plain- 
tiff shall  do,  it  was  to  put  a  salesman  upon  the  road  and  that 
the  fifty  doUars  expenses  was  intended  to  cover  the  salary  and 
expenses  of  the  salesman.  A  fair  reading  of  the  contract 
shows  that  the  fifty  dollars  was  to  cover  all  expenses  which 
might  be  incurred  as  agent,  including  the  maintenance  of  the 
office.  The  rule  covering  this  case  is  I  think  fairly  stated  in 
Wigmore  on  Evidence,  (§  2430)  which  is  approved  in  Lese  v. 
Lamprecht  (196  N.  Y.  32,  37):  "  In  deciding  upon  this  intent, 
the  chief  and  most  satisfactory  index  for  the  judge  is  found  in 
the  circiunstance  whether  or  not  the  particular  element  of  the 
alleged  extrinsic  negotiation  is  dealt  with  at  all  in  the  writing. 
If  it  is  mentioned,  covered  or  dealt  with  in  the  writiag,  then 
presumably  the  writing  was  meant  to  represent  all  of  the 
transaction  on  that  element;  if  it  is  not,  then  probably  the 
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writing  was  not  intended  to  embody  that  element  of  the  nego- 
tiation. This  test  is  the  one  used  by  the  most  careful  judges, 
and  is  in  contrast  with  the  looser  and  incorrect  inquiry  whether 
the  alleged  extrinsic  negotiation  contradicts  the  terms  of  the 
writing." 

The  contract  foreshadows  several  things  which  were  intended 
by  the  parties  to  be  covered  by  the  fifty  dollars  expenses,  and  I 
think,  therefore,  it  was  incompetent  to  show  by  parol  that 
plaintiff  was  to  employ  a  salesman  and  that  the  fifty  dollars 
was  intended  to  cover  his  salary  and  expenses.  I,  therefore, 
favor  a  reversal  of  the  judgment. 

Judgment  aflirmed,  with  costs.     . 


Franklin  C.  Norton,  Respondent,  v.  Benjamin  E.  Valen- 
tine, Appellant,  Impleaded  with  George  W.  Schtverea 
and  Juniata  P.  Schiverea,  Defendants. 

Second  Department,  June  7,  1918. 

Real  property  —  conveyance  for  religious  use  —  condition  subsequent  — 
failure  of  grantee  to  perform  condition  —  suit  to  cancel  conveyaihce. 

A  conveyance  of  lands  for  a  nominal  consideration  for  the  use  and  pur- 
pose of  a  free  gospel  tabernacle  and  pastor^s  residence  and  for  no 
other  purpose,  and  providing  that  in  case  the  land  shall  be  used  for  any 
other  purpose  than  that  stated  the  grant  shall  become  void  and  the 
lands  revert  to  the  grantor,  his  heirs  and  assigns,  creates  a  condition 
subsequent.  No  formal  demand  of  performance  by  the  grantee  is 
required  and  his  failure  to  perform  the  condition  within  a  reasonable 
time  works  a  forfeiture. 

Where  the  grantor  was  in  possession  of  the  lands  so  as  to  be  unable  to 
bring  an  action  of  ejectment  on  the  failure  of  the  grantee  to  fulfill  the 
conditions  subsequent,  he  may  bring  a  suit  in  equity  for  the  cancella- 
tion of  the  deed,  which  will  be  regarded  as  one  brought  to  determine  a 
hostile  claim  to  real  estate  under  article  5  of  title  1  of  chapter  14  of  the 
Code  of  Civil  Procedure. 

Appeal  by  the  defendant,  Benjamin  E.  Valentme,  from  a 
judgment  of  the  Supreme  Com't  m  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
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the  loth  day  of  March,  1911,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Queens  County  Special  Teim. 

Benjamin  E.  Valentine,  in  person,  for  the  appellant. 

Edw.  A.  Maker,  Jr,  [John  Marcus  with  him  on  the  hrief], 
for  the  respondent. 

HiRSCHBERG,  J. : 

The  judgment  appealed  from  is  in  equity,  canceling  deeds 
of  certain  real  estate  for  the  violation  of  a  condition  sub- 
sequent, and  the  facts  are  undisputed.  The  plaintiff,  the 
owner  and  in  possession  of  the  property  in  question,  on  the 
23d  day  of  October,  1893,  conveyed  it  to  one  of  the  defendants, 
Greorge  W.  Schiverea,  for  a  nominal  consideration.  The  sole 
purpose  of  the  conveyance  was  contained  in  the  habendum 
clause,  as  follows:  ^^  To  have  and  to  hold  the  above  granted 
premises  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  for  the  use  and  purpose  of  a  free  gospel  Tab- 
ernacle and  Pastor's  residence,  and  for  no  other  purpose;  pro- 
vided always  and  these  presents  are  upon  this  express  condition, 
that  the  said  land  shall  be  only  used  for  a  free  Gfospel  Taber- 
nacle and  Pastor's  residence,  and  in  case  the  said  land  or  any 
part  thereof  shall  be  used  for  any  purpose  other  than  as  above 
stated  (that  is  to  say,  for  a  Free  Gospel  Tabernacle  and  Pastor's 
residence)  then  and  in  that  case  the  gi'ant  hereby  made  shall  be 
and  become  void  and  the  said  land  shall  revert  to,  and  belong 
to,  the  said  party  of  the  first  part,  his  heirs  and  assigns  as 
though  this  grant  had  not  been  made." 

On  September  20,  1899,  the  defendant  Schiverea  and  the 
codefendant,  his  wife,  conveyed  the  premises  for  a  small  con- 
sideration to  the  appellant  Valentine  by  a  deed,  in  the  usual 
form  of  bargain  and  sale,  with  no  conditions  or  covenants. 
The  premises  remained  imoccupied  from  the  time  of  the  first 
conveyance  referred  to  until  the  year  1909,  without  the  erection 
or  any  movement  towards  the  erection  of  a  gospel  tabernacle 
and  pastor's  residence,  but  the  plaintiff  in  the  year  1909,  and 
more  than  a  year  before  the  commencement  of  the  action, 
placed  a  house  upon  the  property,  which  he  rented  to  a  tenant 
by  whom  it  was  used  as  a  boarding  house.     The  plaintiff  always 
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paid  the  taxes  on  the  property,  and  appears  to  have  been  the 
only  person  connected  with  the  action  who  has  exercised  any 
acts  of  ownership  during  the  period  of  more  that  seventeen 
years  intervening  the  execution  of  his  deed  and  the  commence- 
ment of  his  suit.  The  learned  court  at  Special  Term  found  in 
favor  of  the  plaintiff,  adjudging  that  the  deeds  be  canceled 
because  of  the  breaking  of  the  condition  contained  in  the  con- 
veyance made  by  him. 

The  authorities  are  uniform  to  the  effect  that  the  condition  of  . 
the  deed  is  a  condition  subsequent;  that  no  formal  demand  of 
performance  is  required,  and  that  the  failure  to  perform  the 
condition  by  the  grantee  within  a  reasonable  time  worlcs  a  for- 
feiture. (See  Hosford  v.  Ballard,  39  N.  Y.  147;  Plumb  v. 
TubhSj  41  id.  442;  Upingtonv.  Corrtgan,  151  id.  143;  Trustees 
of  Union  College  v.  City  of  iV.  F.,  173  id.  38.) 

The  main  point  raised  by  the  appellant  is  that  an  action  in 
ejectment  should  have  been  commenced  by  the  plaintiff.  The 
learned  counsel  in  his  brief  cites  Upington  v.  Corrigan  {supra, 
150)  as  authority  for  the  proposition  that  "  the  grantor  must 
re-enter  or  commence  an  action  in  ejectment."  The  grantor 
has  re-entered  and  was  in  possession  of  the  property  at  the  time 
of  the  commencement  of  this  action,  and  was,  therefore,  not  in 
a  position  to  maintain  an  action  of  ejectment  against  the  appel- 
lant. The  action  which  the  respondent  has  brought  is  for  the 
cancellation  of  the  deeds,  and  is  to  be  regarded  as  one  brought 
for  the  purpose  of  incidentally  compelling  the  determination  of 
a  hostile  claim  to  the  real  estate  by  virtue  of  the  provisions  of 
article  5  of  title  1  of  chapter  14  of  the  Code  of  Civil  Procedure. 

The  judgment  should  be  affirmed. 

Burr,  Thomas,  Carr  and  Rich,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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John  Bodzborski,  Respondent,  v.  American  Sugar  Refining 
Company  of  New  York,  Appellant. 

Second  Department,  June  7,  1912. 

Master  and  servant — negligence  —  injury  by  starting  of  belt  conveyor 
—  proof  raising  question  for  jury  —  evidence  —  fact  tliat  defendant  is 
insured  against  accident —harmless  error —Employers'  Liability  Act 
— notice — when  delivery  question  for  jury — requirements  of  notice  — 
when  subscription  unnecessary. 

Action  against  a  master  under  the  Employers^  Liability  Act  to  recover  for 
personal  injuries  received  by  a  servant  who,  being  ordered  by  the 
master^s  superintendent  to  clean  snow  and  ice  from  the  belt  of  a  coal 
conveyor  which  was  situated  in  a  dark  room,  was  injured  when  the  belt 
started  in  motion  whUe  the  plaintiff  was  cleaning  it.  E  vidence  examined, 
and  held^  sufficient  to  sustain  a  finding  that  the  superintendent  was 
negligent  in  ordering  the  plaintiff,  who  was  unfa.miliar  with  the  work, 
to  dean  the  belt  without  adopting  adequate  measures  to  prevent  it  from 
starting. 

While  in  such  action  it  is  reversible  error  to  admit  evidence  of  the  fact 
that  the  master  was  insured  against  accidents  to  employees,  not  every 
reference  to  the  matter  of  insurance  necessitates  a  reversal.  Thus  evi- 
dence to  the  effect  that  the  master,  being  asked  what  he  intended  to  do 
in  relation  to  the  injury  to  his  servant,  saiJi,  *'  Nothing.  We  hold  insur- 
ance and  you  wUl  have  to  see  the  insurance,"  does  not  necessitate  a 
reversal  where  the  plaintiff's  counsel  united  with  the  defendant  in  dis- 
claiming the  importance  of  the  answer  before  the  jury  and  the  matter 
of  insurance  was  first  referred  to  by  the  defendant's  xx)unsel  while 
examining  the  same  witness. 

Where  a  plaintiff,  suing  under  the  Employers'  Liability  Act,  gives  evi- 
dence that  he  delivered  the  written  notice  required  by  the  statute  within 
the  statutory  period  at  the  defendant's  office  and  the  latter  denies  that 
it  received  the  notice,  the  question  of  delivery  is  for  the  jury. 

A  letter  to  the  defendant  written  at  the  plaintiff's  request,  stating  that  he 
was  injured  on  a  certain  day  while  in  the  defendant's  employ  in  its  boiler 
room  situated  between  certain  specified  streets,  by  having  his  right  arm 
caught  on  a  belt  which  he  was  cleaning,  describes  the  time,  place  and 
cause  of  the  accident  with  sufficient  particularity. 

The  purpose  of  the  notice  is  to  inform  the  master  of  the  occurrence  so  that 
he  may  Intelligently  investigate  the  accident,  and  it  need  not  be  drawn 
with  the  accuracy  or  particularity  of  a  pleading. 

The  statement  of  the  cause  of  the  injury  required  by  the  statute  is  the 
physical  rather  than  the  negligent  cause. 

The  notice  need  only  contain  the  statement  of  the  time,  place  and  cause 
of  the  accident,  and  any  rulings  to  the  contrary  are  erroneous. 
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The  statutory  requirement  tliat  the  notice  shall  be  '*  signed  by  the  i3er8on 
injured  or  by  some  one  in  his  behalf  "  does  not  require  the  notice  to  be 
subscribed.  Hence,  where  a  person  at  the  request  of  the  plaintiff  wrote 
the  plaint ilTs  name  in  the  body  of  a  letter  informing  the  master  of  the 
time,  place  and  cause  of  the  accident,  the  writing  of  the  name  is  the 
sig*^ing  of  the  notice  within  the  meaning  of  the  statute. 

Jbnks,  p.  J.,  and  Carr,  J.,  dissented. 

Appeal  by  the  defendant,  the  American  Sugar  Refining 
Company  of  New  York,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk 
of  the  county  of  Kings  on  the  16th  day  of  December,  1910, 
upon  the  verdict  of  a  jury  for  $4,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  6th  day  of  January,  1911, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Bertrand  L.  Pettigreiv,  for  the  appellant. 

Frederick  W,  Sparks,  for  the  respondent. 

HmscHBERa,  J. : 

The  plaintiff  was  seriously  injured  while  cleaning  snow  and 
ice  from  a  belt  used  as  a  coal  conveyor  in  the  defendant's  fac- 
tory. This  belt  was  about  twenty-five  inches  wide  and  ran  in 
a  horizontal  position  over  wheels  at  either  end  operated  by  a 
shaft  and  gearing,  connected  with  a  motor  by  a  small  belt  run- 
ning vertically.  It  was  situated  in  a  dark  room  at  the  top  of 
defendant's  factory  and  seems  to  have  been  motionless  when 
the  plaintiff  was  directed  to  clean  the  accumulations  of  snow 
and  ice  from  it.  Whether  the  motor  was  rimning  at  that 
time,  and  whether  the  belt  could  have  been  motionless,  owing 
to  the  snow  and  ice,  while  the  motor  was  running,  were  sub- 
jects of  dispute  during  the  trial.  The  belt  started  while  the 
plaintiff  was  cleaning  it,  and  his  right  arm  was  caught  and 
injured  between  the  l)elt  and  one  of  the  wheels.  He  has 
recovered  a  judgment  tmder  the  Employers'  Liability  Act,  and 
the  defendant  has  appealed  therefrom,  and  from  the  order 
denying  its  motion  for  a  new  trial  made  upon  the  minutes. 
The  learned  trial  justice  submitted  the  case  to  the  jury  to 
determine  whether  the  defendant's  superintendent,  one  Her- 
man Ballder,  sent  the  plaintiff  to  the  belt  to  remove  the  snow 
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and  ice  without  having  taken  reasonable  precautions  to  see 
that  the  machinery  was  so  circumscribed  and  controlled  as  not 
to  be  likely  to  be  set  in  motion  while  the  plaintiff  was  cleaning 
the  belt.  Ballder,  who  was  concededly  the  superintendent  in 
charge  of  the  plaintiff  and  the  belt  at  the  time  of  the  accident, 
denies  that  he  sent  the  plaintiff  to  clean  the  belt,  and  claims 
that  he  sent  one  of  the  plaintiff's  fellow-employees  named 
August  Miller  to  do  that  work.  The  plaintiff  evidently  is  an 
uneducated  foreigner,  and  his  testimony  was  somewhat  con- 
tradictory. He  did  testify,  however,  that  Ballder  sent  him  to 
clean  the  belt  and  remained  present  until  the  time  of  the  acci- 
dent. The  plaintiff's  witness  Serbatzki  testified  that  when 
the  plaintiff  was  sent  to  clean  the  belt  the  motor  was  going 
and  the  belt  was  stationary,  and  that  after  the  accident 
he  released  the  plaintiff's  arm  from  the  machinery  and  noticed 
that  at  that  time  the  motor  was  still  going.  Upon  the  entire 
case  I  think  that  there  was  sufficient  evidence  to  sustain  a  find- 
ing that  the  superintendent  was  negligent  in  sending  the  plain- 
tiff, who  was  shown  to  be  unfamiliar  with  the  work,  to  clean 
the  belt,  without  adopting  adequate  measures  to  prevent  the 
starting  of  the  belt. 

The  appellant,  however,  presents  certain  objections  for  con- 
sideration. The  first  is  that  during  the  trial  the  plaintiff's 
attorney  improperly  disclosed  the  fact  that  the  defendant  was. 
protected  by  accident  insurance.  One  of  the  plaintiff's  wit- 
nesses, upon  being  recalled  by  the  plaintiff,  testified  on  direct 
examination  that  sometime  after  the  accident  he  went  on  behalf 
of  the  plaintiff  to  see  the  defendant's  cashier,  a  Mr.  Bender- 
nagel,  and  was  then  asked  by  the  plaintiff's  attorney  what 
direction  Mr.  Bendemagel  gave  him  with  regard  to  the  acci- 
dent. The  witness  made  this  answer:  ^'When  I  came  there 
with  Mr.  Eodzborski  I  asked  him  was  this  man  here  with  a 
letter,  and  he  said  he  was  here,  and  I  said,  ^What  do  you 
intend  to  do  about  it; '  and  he  said,  '  Nothing,  we  hold  insur- 
ance and  you  have  to  see  the  insurance; '  and  I  said,  *  Who  is 
the  insurance?'  and  he  said,  ^Employers  Liability.'  I  said, 
*  Where  are  they  located?'  and  he  said,  *56  Maiden  Lane,' 
and  then  I  said,  '  I  think  I  can  locate  it,'  and  I  bid  him  good 
morning  and  left."    The  defendant's  counsel  moved  to  with- 
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draw  a  juror  and  excepted  to  the  court's  denial  of  that  motion. 
The  effect  of  such  testimony  has  been  before  the  courts  fre- 
quently, and  as  testimony  it  has  been  held  to  be  improper  under 
any  circumstances.  (See  Simpson  v.  Foundation  Co.,  201 
N.  Y.  479,  490;  Hordem  v.  Salvation  Army,  124  App.  Div. 
674,  670;  Haigh  v.  Edelmeyer  &  Morgan  Hod  Elevator  Co.y 
123  id.  376,  380;  Manigold  v.  Black  River  Traction  Co.,  81 
id.  381.)  It  is  not  every  reference,  however,  to  the  matter  of 
accident  insurance  that  necessitates  a  reversal,  and  especially 
where  the  reference  is  made  by  the  defendant  itself,  as  a  reason 
for  not  considering  or  investigating  the  claim  when  presented. 
The  judgment  should  not  be  reversed  unless  the  appellate  court 
is  satisfied  that  the  verdict  of  the  jury  has  been  or  may  have 
been  influenced  by  the  improper  testimony.  In  Cosselmon  v. 
Dunfee  (172  N.  Y.  507)  the  plaintiff's  counsel  asked  a  witness 
if  he  knew  whether  the  defendants  had  insurance  against  acci- 
dent to  their  employees.  The  question  was  excluded  and  a 
judgment  for  the  plaintiff  was  affirmed  by  the  Appellate  Division 
(59  App.  Div.  467)  and  by  the  Court  of  Appeals.  In  the  case  at 
bar  the  question  asked  did  not  necessarily  lead  to  tlie  objection- 
able matter,  and  the  counsel  for  the  plaintiff  joined  with  the 
counsel  for  the  defendant  and  the  court  in  disclaiming  the 
importance  of  the  answer.  Moreover,  the  matter  of  accident 
insurance  was  first  referred  to  by  defendant's  counsel  while 
examining  the  same  witness.  Prior  to  the  objectionable  answer, 
the  defendant's  counsel,  after  having  asked  the  witness  how 
much  time  he  had  spent  on  the  case  and  after  having  received 
the  answer  that  the  witness  had  spent  one  day  at  the  sugar 
refining  company  and  another  day  to  speak  to  the  insurance 
people,  asked  this  question:  "When  you  went  down  to  the 
American  Sugar  Company  and  to  the  Insurance  Company,  did 
you  leave  the  business  there  ? "  Various  other  references  to  the 
insurance  company,  made  in  answer  to  questions  put  by  the 
defendant's  coimsel,  before  the  answer  objected  to,  were  allowed 
without  question.  Upon  the  entire  case  I  do  not  think  that 
the  appellant  is  in  a  position  to  criticise  the  answer  made  to  the 
question  put  by  the  counsel  for  the  plaintiff;  nor  am  I  of  the 
opinion  that  that  answer  has  in  any  way  tended  to  prejudice  or 
improperly  influence  the  jury.    Any  knowledge  regarding  the 

Digitized  by  VjOOQIC 


BoDZBORSEi  V.  American  Sugar  Eefining  Co.       399 

App.  Div.]  Second  Department,  June,  1912. 

matter  of  insurance  was  conveyed  to  them  during  the  examina- 
tion of  the  witness  by  the  defendant's  attorney  before  the  giv- 
ing of  the  objectionable  answer,' and  when  that  answer  was 
given  every  proper  precaution  was  immediately  taken  to  nullify 
any  harmful  effect  that  it  might  be  supposed  to  have  had. 

The  appellant  also  contends  that  the  notice  given  on  behalf 
of  the  plaintiff  was  not  suflScient  to  comply  with  the  provisions 
of  the  Employers'  Liability  Act.  On  the  trial  the  plaintiff 
gave  secondary  evidence  of  the  contents  of  the  notice  by  the 
testimony  of  one  William  Laboda.  The  gist  of  such  testimony 
is  that,  after  the  accident  and  within  the  statutory  period  pre- 
scribed for  the  giving  of  the  notice,  the  witness  wrote  a  letter 
to  the  defendant  at  the  plaintiff's  request,  stating  that  the 
plaintiff  had  been  injured  on  the  5th  day  of  February,  1907, 
while  in  the  defendant's  employ  in  its  boiler  room  between 
South  Third  and  South  Fourth  streets  by  having  his  right  arm 
caught  on  a  belt  which  he  was  cleaning.  The  plaiatiff  testified 
that  he  delivered  that  letter  within  the  statutory  period  at  the 
defendant's  office  on  South  Fourth  street.  The  defendant 
claims  that  it  never  received  the  letter.  The  question  whether 
the  letter  was  deUvered  was  for  the  jury.  It  is  not  claimed 
that  the  letter  stated  any  defect  in  the  belt  or  machinery;  what 
person,  if  any,  charged  with  the  duty  of  superintendence  had 
been  negligent,  or  an  iatention  to  sue.  The  statute  specifically 
requires  only  notice  of  the  time,  place  and  cause  of  the  injury, 
signed  by  the  person  injured  or  by  some  one  in  his  behalf.  (Laws 
of  1902,  chap.  600,  §  2;  revised  by  Labor  Law  [Consol  Laws, 
chap.  31;  Laws  of  1909,  chap.  36],  §  201.)  The  purpose  of  the 
notice  is  to  inform  the  employer  of  the  occurrence,  that  he  may 
intelligently  investigate-  the  accident  {Hurley  v.  Olcott,  134 
App.  Div.  631,  635) ;  and  it  need  not  be  drawn  with  the  accuracy 
or  particularity  of  a  pleading.  {Dippolito  v.  Brovm^  148  App. 
Div.  116.)  Assuming  the  truth  of  the  story  told  by  the  plain- 
tiff's witness,  the  time,  the  place  and  the  cause  of  the  accident 
would  seem  to  have  been  stated  with  sufficient  particularity 
and  accuracy  to  enable  the  employer  to  conduct  an  intelligent 
investigation  of  the  occurrence.  In  Matrusciello  v.  MilUken 
Brothers,  Inc.  (139  App.  Div,  661),  the  notice  stated  that  the 
plaintiff  had  been  injured  while  in  the  defendant's  employ 
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working  in  connection  with  its  "contracting  operation  at 
Mariners  Harbor,  Staten  Island,  New  York,"  and  in  Young  y. 
Bradley  &  Son  (129  id.  678),  ttat  the  plaintiff  sustained  injuries 
while  in  the  defendant's  employ  at  its  "  factory  on  Vernon  Ave- 
nue, Long  Island  City; "  and  this  court  held  that  each  of  these 
notices  stated  the  place  of  the  accident  with  sufficient  particular- 
ity. So,  too,  the  Fourth  Department,  in  English  v.  Milltken 
Brothers,  Inc.  (132  App.  Div.  501),  sustained  a  notice  stating  that 
the  place  of  the  accident  was  a  large  iron  frame  building  being 
constructed  by  the  defendant  in  the  village  of  Seneca  Falls, 
Seneca  county,  N.  Y.  The  notice  in  the  case  at  bar  states  the 
place  of  the  accident  with  as  much  particularity  as  it  was 
stated  in  the  cases  cited.  In  the  case  of  Bovl  v.  Hess  (123  App. 
Div.  389),  cited  by  the  appellant,  the  notice  that  was  held 
defective  stated  that  the  plaintiff  had  been  injured  while  work- 
ing in  the  defendant's  factory  at  a  mixing  machine,  or  ''  some* 
thing  of  that  kind,"  through  the  fault  of  the  foreman.  Neither 
the  location  of  the  factory  nor  the  place  therein  where  the  acci- 
dent occurred  was  definitely  stated.  The  notice  in  the  Bovt 
case  does  not  even  positively  state  that  the  plaintiff  was  work- 
ing at  a  mixing  machine  at  the  time  of  the  accident.  Mani- 
festly such  a  notice  was  worthless  as  a  basis  for  the  employer's 
investigation. 

The  cause  required  by  the  statute  to  be  stated  is  the  physical 
rather  than  the  negligent  cause  of  the  accident.  {Hurley  v. 
Olcott,  supra;  affd.,  198  N.  Y.  132;  Valentino  v.  Garvin 
Machifie  Co.,  139  App.  Div.  139, 142;  Impellizzieriy.  Cranfordy 
141  id.  755;  Foster  v.  Crooker  Co.,  142  id.  268;  McOlynn  y. 
Pennsylvania  Steel  Co,,  144  id.  343,  352.)  In  the  Hurley  case 
the  notice  was  in  th^  form  of  a  letter  sent  by  the  employee's 
wife  to  the  employer.  The  cause  of  the  injury  was  stated  with 
more  detail  than  in  the  case  at  bar,  but  the  letter  did  not  refer 
in  any  way  to  the  Employers'  Liabihty  Act.  It  did  not  state 
an  intention  to  sue,  nor  did  it  state  whose  fault  or  negli- 
gence was  responsible  for  the  accident.  The  sufficiency  of  the 
notice  appears  to  have  been  questioned  by  the  appellant  in  the 
Court  of  Appeals,  and  the  affirmance  of  the  judgment  for  the 
plaintiff  by  that  court  would  at  least  seem  to  be  authority  for 
the  proposition  that  the  notice  need  only  contain  a  statement 
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of  the  time,  place  and  cause  of  the  accident,  and  that  any  state- 
ments contained  in  cases  in  the  lower  courts  to  a  contrary 
effect  are  erroneous.  In  Bertolami  v.  United  Engineering  & 
C.  Co.  (198  N.  Y.  71)  the  notice  held  sufficient,  aside  from 
mere  general  allegations  of  negligence,  contained  only  the 
specific  statement  that  as  a  result  of  such  general  negUgence 
*'  large  quantities  of  r(x;k  and  earth  and  a  bucket  were  caused 
to  fall  "  upon  the  body  of  plaintiff's  intestate.  I  think  that  the 
notice  in  the  case  at  bar  stated  the  time,  place  and  physical  cause 
of  the  accident  with  sufficient  particularity  to  enable  the  master 
to  investigate  the  same  and  to  prepare  any  defense  to  an  action 
for  damages  based  thereon.  To  render  such  investigation  pos- 
sible is  the  main  object  of  the  notice,  and  if  it  be  sufficient  to 
accomplish  that  purpose,  any  unintentional  inaccuracy  must, 
according  to  the  specific  provisions  of  the  statute,  be  disre- 
garded unless  the  master  has  been  actually  misled  thereby. 
{Heffro7i  V.  Lackawanna  Steel  Co.,  121  App.  Div.  35, 42.)  The 
notice  in  the  case  at  bar  stated  the  time  of  the  accident,  viz., 
February  5, 1907;  the  place,  viz.,  the  boiler  room  of  the  defend- 
ant's factory,  between  specified  streets,  and  the  physical  cause, 
viz.,  the  catching  of  the  plaintiff's  right  arm  between  a  belt  and 
wheel  in  said  room  while  the  plaintiff  was  cleaning  the  belt. 
Such  information  should  have  been  sufficient  to  enable  the 
defendant  to  investigate  the  alleged  occurrence.  The  cases  cited 
by  the  appellant  are  not  controlling.  In  Finnigan  v.  N.  Y. 
Contracting  Co.  (194  N.  Y.  244)  the  notice  failed  to  apprise  the 
master  of  the  specific  cause  of  the  accident  because  it  conjunc- 
tively alleged  a  number  of  general  causes,  not  in  any  manner 
actually  relied  upon,  without  in  any  way  disclosing  the  actual 
facts  of  the  accident.  In  Simpson  v.  Foundation  Co,  (201 N.  Y. 
479)  all  that  was  held  was  that  a  notice  stating  that  the  plaintiff 
was  struck  by  a  bucket  and  fell  into  a  pit  did  not  inform  the 
master  of  the  cause  of  the  accident  with  sufficient  particularity 
to  enable  it  to  make  its  investigation.  There  was  nothing  in 
the  notice  in  that  case  showing  what  the  servant  was  doing, 
from  where  he  fell,  or  under  what  circumstances,  or  why  or 
how  the  bucket  struck  him.  The  court  said  that  the  notice 
must  describe  in  some  reasonable  way  "  the  occurrence  as  it 
App.  Div.— Vol.  CLI.       26 
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actually  took  place."  It  is  true  that  a  hasty  reading  of  the 
opinion  in  the  Simpson  case  might  lead  one  to  the  appellant's 
conclusion  that  more  details  should  have  been  stated  in  the 
notice  in  the  case  at  bar.  Thus  the  learned  judge  writing  for 
the  court  in  that  case  stated  that  the  notice  there  did  not  state 
any  defect  of  the  ways,  works  or  machineiy,  or  the  negUgence 
of  any  person  exercising  superintendence  with  the  authority  or 
consent  of  the  employer,  or  why  the  bucket  struck  the  plaintiff, 
what  he  was  doing  at  the  time,  whence  he  fell  or  under  what 
circumstances.  I  do  not  think,  however,  that  the  court 
intended  to  hold  that  any  or  all  of  such  facts  need  necessarily 
be  stated  in  every  notice.  The  learned  judge  enumerated 
them  in  the  alternative  as  instances  of  facts  that  might,  if 
stated,  have  saved  the  notice  in  question  from  criticism.  Any 
one  or  more  of  the  suggested  allegations  might  be  absent 
from  a  particular  notice  and  yet  the  notice  sufficiently  allege 
the  time,  place  and  physical  cause  of  the  occurrence  so  as  to 
indicate  "the  real,  producing  trouble"  sufficiently  to  enable 
the  master  to  investigate  the  matter,  thereby  accomplishing 
the  statutory  purpose. 

A  further  and  rather  technical  objection  is  made  to  the 
sufficiency  of  the  notice,  on  the  groimd  that  it  does  not  appear 
that  it  was  signed  by  the  plaintiff  or  by  any  one  in  his  behalf. 
In  giving  the  substance  of  the  letter  the  plaintiff's  witness  did 
not  state  whether  he  signed  it  at  the  end,  and  no  one  asked 
him  regarding  the  matter  during  the  trial.  The  statute  pro- 
vides that  the  notice  shall  be  "  signed  by  the  person  injured  or 
by  some  one  in  his  behalf."  (Laws  of  1902,  chap.  600,  §  2; 
revised  by  Labor  Law  [Consol.  Laws,  chap.  31 ;  Laws  of  1909, 
chap.  36],  §  201.)  The  counsel  for  the  respondent  contends 
that  the  signing  may  be  presumed,  and  cites  Smith  v.  Milliken 
Brothers,  Inc.  (200  N.  Y.  21,  24).  That  case  is  not  in  point 
with  the  situation  here.  There  the  objection  was  that  the 
notice  had  been  signed  in  typewriting,  and  the  Court  of 
Appeals  held  that  the  fact  that  the  notice  had  been  produced 
at  the  trial  was  sufficient  in  the  absence  of  its  production 
before  it  on  the  argument  to  raise  a  presumption  that  it  had 
been  properly  signed.  In  Hunt  v.  Dexter  Sulphite  Pulp  & 
Paper  Co.  (100  App.  Div.  119;  affd.,  183  N.  Y.  544)  a  type- 
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written  notice  was  held  a  notice  in  writing  within  the  statute. 
In  the  case  at  bar,  however,  no  notice  was  produced  and  the 
contents  of  the  notice  alleged  to  have  been  served  were  proven 
by  secondary  evidence.     The  learned  counsel  for  the  appellant 
cites  no  authority  to  show  that  the  notice  was  not  properly 
signed  within  the  meaning  of  the  statute,  assuming  its  con- 
tents to  have  been  as  disclosed  by  the  secondary  evidence. 
According  to  the  plaintiff's  witness,  the  name  of  the  plaintiff 
was  twice  inserted  in  the  body  of  the  letter.     Near  the  begin- 
ning the  letter  is  said  to  have  stated,   '^Kindly  investigate 
the  accident  to  John  Rodzborski."    This  was  followed  by  an 
account  of  the  accident,  and  the  letter  stated,  "Mr.  Eodzborski 
is  crippled."     The  etymology  of  the  verb   *^sign"  does  not 
necessarily  require  that  the  signature  be  placed  at  the  bottom 
of  the  writing.     *  *  Sign  "  and  *  *  subscribe  "  are  not  synonymous. 
The  early  statutes  relating  to*  wills  of  real  estate  (32  Henry 
VlII,  chap.  1;  34  &  35  Henry  VIH,  chap.  5;  29  Charles  H, 
chap.  3)  required  the  instrument  to  be  signed  by  the  testator, 
and  it  was  held  that  thei'e  was  a  signing,  although  the  name 
was  written  in  the  body  of  the  instrument  instead  of  at  the 
end   thereof.     (See  Lemayne  v.    Stanley ,  3  Lev.    1;    Smith- 
deal   V.    Smith,    64:   N.  C.    52,    53;    Lawson  v.  Dawson,  21 
Tex.    App.    361;   Adams  v.  Field,    21    Vt.    256.)    A  similar 
construction   was  given  to  the  provision  of   the  Statute  of 
Frauds,  requiring  a  memorandum  signed  by  the  party  sought 
to  be  charged  (See  Knight  v.  Crockford,  1  Esp.  190;  Clason 
V.    Bailey,    14  Johns.   486;    Drury  v.  Young,   58  Md.    546), 
although  a  contrary  rule  has  obtained  in  this  State  since 
the  substitution   of   the  word    '^  subscribed  "  by  the  Eevised 
Statutes.     {James  v.  Patten,  6N.  Y.  9.)    In  Clason  y,  Bailey, 
{supra)  the  chancellor  said  (p.  486):  ''If  the  name  of  a  party 
appears  in  the  memorandum,  and  is  applicable  to  the  whole  sub- 
stance of  the  writing,  and  is  put  there  by  him  or  by  his  authority, 
it  is  immaterial  in  what  part  of  the  instnnnent  the  name 
appears,  whether  at  the  top,  in  the  middle,  or  at  the  bottom." 
In  Drury  v.  Young  {supra)  it  was  held  that  a  printed  name 
towards  the  beginning  of  the  memorandum,  if  recognized  and 
appropriated  as  his  by  the  party,  constituted  a  sufficient  sign- 
ing of  the  memorandum.     I  think   that  when  the  plaintiff's 
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witness,  at  the  request  and  instigation  of  the  plaintiff,  wrote 
the  plaintiff's  name  into  the  body  of  the  letter,  informing,  the 
defendant  of  the  time,  place  and  cause  of  the  accident  to  the 
plaintiff,  such  writing  of  the  name  constituted  a  signing  of  the 
notice  within  the  meaning  of  the  statute.  The  statute  requires 
a  signing  and  not  a  subscribing. 
The  judgment  and  order  should  be  affirmed. 

Thomas  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  and  Carr, 
J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


Pauline  Rosenblum,  an  Infant,  by  Rebecca  Rosenblum, 
Guardian  ad  Litem,  Respondent,  v.  Alexander  J.  McCollum, 
Appellant,  Impleaded  with  Brooklyn  Heights  Railroad 
Company  and  The  City  of  New  York,  Defendants. 

Second  Department,  June  7,  1912. 

Railroad  —  negligence  —  collision  between  street  car  and  truck — proof 
not  showing  negligence  of  truck  driver. 

A  passenger  on  a  street  car  who  was  injured  by  a  collision  between  the  oar 
and  a  heavily  loaded  truck,  which  the  car  attempted  to  pass  at  a  point 
where  the  tracks  were  very  close  to  the  curbstone,  cannot  recover  from 
the  owner  of  the  truck  where  there  is  no  proof  of  any  negligence  on  the 
part  of  the  driver  other  than  the  fact  that  the  rear  wheels  of  the  truck 
slipped  or  skidded  toward  the  car. 

Appeal  by  the  defendant,  Alexander  J.  McCollum,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  13th  day 
of  September,  1911,  upon  the  verdict  of  a  jury  for  $500,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  12th  day 
of  September,  1911,  denying  the  said  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Thomas  O.  Flaherty,  for  the  appellant. 

Leon  N.  Fidter,  for  the  respondent, 
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HmSCHBERG,  J. : 

The  action  is  for  negligence.  The  plaintiff  sued  the  Brook- 
lyn Heights  Eailroad  Company  and  the  City  of  New  York,  as 
well  as  the  appellant,  for  injuries  sustained  by  her,  but  the  case 
was  dismissed  as  to  the  city  and  the  railroad  company  upon  the 
trial.  It  was  submitted  to  the  jury  solely  as  against  the  appel- 
lant and  resulted  in  a  verdict  for  a  small  amount. 

At  the  time  of  the  accident  the  plaintiff  was  a  passenger  on 
a  trolley  car  of  the  railroad  company  proceeding  easterly  on 
Flushing  avenue  in  the  borough  of  Brooklyn.  The  appellant 
was  the  owner  of  a  heavily  loaded  coal  truck  which  was  being 
driven  in  the  same  direction  on  the  right  or  southerly  side  of  the 
railroad  track  between  the  track  and  the  curb.  The  truck  had 
three  horses  and  was  being  driven  close  to  the  curbstone,  so 
that  the  space  intervening  the  truck  and  the  car  was  from 
eighteen  to  twenty-four  inches,  but  the  street  sloped  towards  the 
car  track,  and  the  accident  was  probably  occasioned  by  the  rear 
of  the  truck  sUpping  or  skidding  towards  the  car.  The  city  was 
made  a  party  defendant  on  the  theory  that  it  was  responsible 
for  the  condition  of  the  street,  and  the  railroad  company  of 
course  on  the  theory  that  the  motorman  was  to  blame  in 
endeavoring  to  pass  the  truck,  as  he  was  doing  at  the  time  of 
the  accident.  The  only  question  presented  for  consideration  on 
the  appeal  is  whether  or  not  there  was  any  negligence  attrib- 
utable to  the  driver  under  the  proof,  which  warranted  a  sub- 
mission of  the  controversy  to  the  jury.  The  accident  occurred, 
as  I  have  said,  while  the  motorman  of  the  car  was  attempting 
to  pass  the  truck.  The  plaintiff,  a  young  girl,  was  sitting  on 
the  right-hand  side  of  the  car  towards  the  rear.  The  car  had 
ten  windows  on  that  side  and  the  first  six  passed  the  truck 
untouched,  the  seventh,  eighth  and  ninth  were  broken  and  the 
tenth  was  uninjured.  A  bill  of  particulars  was  furnished  by  the 
plaintiff,  alleging  as  to  the  appellant  "  That  the  acts  of  negli- 
gence of  the  said  defendant,  Alexander  J.  McCoUum,  his  serv- 
ants, agents  or  employes  consisted  in  that  the  said  defendant, 
Alexander  J.  McCollum,  his  servants,  agents  or  employes  drove 
and  operated  a  wagon  in  such  a  reckless  and  careless  manner, 
in  that  they  disregarded  the  width  of  the  space  existing  between 
the  car  and  the  curbing  of  the  said  street,  and  that  although 
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said  driver  of  said  wagon  had  allowed  part  of  said  car  to  pass 
him  still  he  recklessly  and  in  a  careless  manner  attempted  to 
turn  out  while  close  to  the  car  so  that  the  rear  of  said  wagon 
skidded  and  struck  said  car." 

There  was  no  proof  of  any  carelessness  or  negligence  on  the 
part  of  the  driver  unless  such  negligence  is  to  he  inferred  from 
the  fact  that  the  rear  of  the  truck  did  slip  or  skid  towards  the 
car.  Whether  it  was  caused  by  the  motion  of  the  car  in 
attempting  to  pass  the  truck,  or  by  the  condition  of  the  street, 
does  not  appear.  There  was  no  proof  tending  to  show  that  the 
driver  attempted  to  turn  out,  which  it  is  plain  he  could  not  do 
unless  he  drove  his  horses  onto  the  sidewalk,  or  that  there  was 
anything  in  the  mode  of  driving  which  caused  the  accident. 
The  learned  court  in  charging  the  jury  stated  to  them  that 
**  The  sole  question  is  whether  you  are  able  to  put  your  finger 
upon  some  act  or  negligence  on  the  part  of  this  defendant. 

*  *  *  In  determining  whether  McCoUum  is  liable  or  not, 
you  have  to  consider  only  one  proposition,  and  that  is  whether 

*  a  Uttle  before  and  at  the  time  of  this  accident,  the  driver  acted 
as  any  ordinarily  careful  and  prudent  driver  would  have  acted, 
imder  the  same  or  substantially  similar  circimastances.'  You 
will  have  to  picture  the  scene  of  the  accident,  the  location  of 
the  a<5cident,  team  and  car  going  in  the  same  direction,  the 
space  between  the  team  and  car,  and  what  occurred  there; 
and  then  ask  yourselves  whether  the  driver  of  the  truck  did 
something  which  an  ordinarily  careful  and  prudent  driver 
would  not  have  done  imder  those  circumstances,  or  whether 
he  omitted  to  do  something  which  an  ordinarily  careful  and 
prudent  driver  would  have  done." 

It  must  be  assmned  from  the  verdict  that  the  jury  did  put 
their  finger  on  some  act  of  negligence  on  the  i)art  of  the 
driver;  that  is  to  say,  that  they  concluded  that  the  driver  had 
done  something,  or  omitted  to  do  something,  which  indicated 
a  want  of  ordinary  care  or  prudence.  It  is  impossible  to  con- 
jecture what  it  could  have  been.  He  had  a  right  to  drive 
upon  the  street.  It  has  been  held  by  the  learned  trial  court 
that  the  motorman  was  entirely  blameless  in  trying  to  pass  him. 
There  was  no  reason  why  he  (the  driver)  should  have  assumed, 
any  more  than  the  motorman,  that  it  would  be  dangerous  for 
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the  car  to  pass  him;  he  could  not  prevent  the  car  from  trying 
to  pass  him,  and  the  verdict  necessarily  rests  on  mere  conjec- 
ture. The  learned  counsel  for  the  respondent  does  not  discuss 
or  present  the  question  of  res  ipsa  loquitur^  and  the  only  case 
presented  on  his  brief  as  justifying  the  submission  of  the  ques- 
tion of  negligence  to  the  jury  is  Brand  v.  Borden^ s  Condensed 
Milk  Co.  (89  App.  Div.  188),  in  which  the  facts  were  essen- 
tially different  from  those  in  the  case  at  bar.  In  that  case  it 
was  established  that  the  defendant  had  left  a  horse  and  wagon 
unattended  in  a  public  street.  The  horse  ran  away  and  brought 
the  wagon  in  contact  with  the  street  car.  The  only  resem- 
blance between  the  cases  is  in  the  fact  that  the  collision 
occurred  at  one  of  the  rear  windows  of  the  car,  but  the  act  of 
negligence  in  leaving  the  horse  unattended  in  the  street  was 
clear  and  tangible  and  suflficiently  supported  the  judgment 
appealed  from. 
The  judgment  and  order  should  be  reversed. 

Jenks,  p.  J.,  Burr,  Woodward  and  Eich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 


The  Long  Island  Railroad  Company,  Appellant,  v.  Daniel 
S.  Jones  and  Others,  Respondents,  Impleaded  with  Sarah 
C.  Powell  and  Others,  Defendants. 

Second  Department,  Jnne  7,  1912. 

Eminent  domain  —  condemnation  for  railroad  purposes  —  pleading  — 
award  of  immediate  possession  —  section  3380,  Code  Civil  Procedure, 
construed — answer  denying  necessity  for  condemnation  —  constitu- 
tional law — section  3380  Code  Civil  Procedure  is  constitutional. 

In  eoiideiunation  proceed  in  grs  brought  by  a  railroad  company  to  acquire 
lands,  an  answer  which  merely  denies  any  knowledge  or  information 
sufficient  to  form  a  l>elief  as  to  the  incorporation  of  the  railroad  and  the 
powers  conferred  upon  it  by  statute  is  insufficient  to  raise  an  issue,  for 
the  provisions  of  section  1776  of  the  Code  of  Civil  Procedm*e  apply  to 
condemnation  proceedings. 

In  order  that  a  railroad  company,  seeking  to  condemn  lands,  may  be 
awarded  immediate  possession  on  giving  the  security  required  by  section 
3380  ol  the  Code  of  Civil  Procedure  it  is  not  necessary  that  its  right  to 
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condemn  be  first  established.  Thus,  possession  may  be  awarded  althougrh 
the  answer  puts  in  issue  the  necessity  for  the  acquisition  of  the  lands  for 
public  use. 

Grounds  upon  which  the  right  of  a  public  service  corporation  to  condemn 
lands  may  be  contested  stated,  per  Burr,  J. 

Section  3880  of  the  Code  of  Civil  Procedure,  providing  for  immediate  pos- 
session by  the  condemnor  prior  to  compensation  for  the  lands  taken,  is 
not  unconstitutional  by  taking  private  property  for  a  public  use  with- 
out just  compensation,  for  the  constitutional  provision  does  not  require 
compensation  to  precede  possession,  although  title  does  not  pass  untU 
the  compensation  is  actually  received. 

The  fact  that  a  defendant  in  condemnation  proceedings  does  not  state  in 
his  answer  any  sum  **  as  the  value  of  the  property  "  does  not  prevent 
the  court  from  granting  an  application  for  immediate  possession  and 
fixing  a  sum  to  be  deposited  as  adequate  indemnity. 

Appeal  by  the  plaintiflf,  The  Long  Island  Eailroad  Com- 
pany, from  so  much  of  an  order  of  the  Supreme  Court,  made 
at  the  Queens  County  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  coimty  of  Queens  on  the  3d  day  of  April,  1912, 
as  denies  plaintiff's  motion  for  permission  to  enter  immediately 
upon  the  real  property  sought  to  be  condemned  in  this  proceeding. 

Louts  J,  Camdhers  [Joseph  F.  Keany  with  him  on  the 
brief],  for  the  appellant. 

Hector  M,  Hitching s,  for  the  respondents. 

Burr,  J. : 

The  Condemnation  Law  contains  this  provision:  "When  an 
answer  to  the  petition  has  been  interposed,  and  it  appears  to 
the  satisfaction  of  the  court  that  the  pubhc  interests  will  be 
prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be  pei-- 
mitted  to  enter  immediately  upon  the  real  property  to  be  taken, 
and  devote  it  temporarily  to  the  public  use  specified  in  the  peti- 
tion, upon  depositing  with  the  court  the  sum  stated  in  the  answer 
as  the  value  of  the  property,  and  which  sum  shall  be  appHed,  so 
far  as  it  may  be  necessary  for  that  purpose,  to  the  payment  of  the 
award  that  may  be  made,  and  the  costs  and  expenses  of  the 
proceeding,  and  the  residue,  if  any,  returned  to  the  plaintiff, 
and,  in  case  the  petition  should  be  dismissed,  or  no  award  should 
be  made,  or  the  proceedings  should  be  abandoned  by  the  plain- 
tiff, the  court  shall  direct  that  the  money  so  deposited,  so  far  as 
it  may  be  necessary,  shall  be  applied  to  the  payment  of  any  . 
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damages  wnich  the  defendant  may  have  sustained  by  such 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  smn  so 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all 
costs  and  expenses  awarded  to  the  defendant,  judgment  shall 
be  entered  against  the  plaintiff  for  the  deficiency,  to  be 
enforced  and  collected  in  the  same  manner  as  a  judgment  in 
the  Supreme  Court;  and  the  possession  of  the  property  shall  be 
restored  to  the  defendant."  (Code  Civ.  Proc.  §  3380.)  The 
questions  presented  by  this  appeal  are:  First,  does  the  statute 
authorize  the  court  to  award  temporary  possession  of  the  prop- 
erty where,  in  condemnation  proceedings  instituted  by  a  rail- 
road company,  an  answer  has  been  interposed  which  only 
puts  in  issue  the  allegations  of  the  petition  as  to  the  necessity 
for  the  acquisition  of  defendant's  lands  for  pubUc  use;  and, 
secondj  if  it  does,  is  such  statute  constitutional  ? 

Although  the  answer  denies  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  incorporation  of  the  plain- 
tiff and  the  powers  conferred  upon  it  by  the  various  acts 
referred  to  in  the  petition,  we  think  that  this  form  of  denial  is 
insufficient  to  raise  an  issue.  (See  Code  Civ.  Proc.  §  1776; 
City  of  New  Yorkv.  Matthews^  180  N.  Y.  41;  Dahlstrom  v. 
Qemundery  198  id.  449;  Boi^ough  Construction  Co.  v.  City  of 
New  York  J  131  App.  Div.  278;  Stone  v.  Auerbach,  133  id.  75; 
Preston  v.  Cuneo,  140  id.  144;  Olsenv.  Singer  Mfg.  Co.,  143 
id.  142.)  It  is  true  that  in  the  Condemnation  Law,  which  is 
now  a  part  of  the  Code  of  Civil  Procedure  (§§  3357-3384),  there 
is  no  express  restatement  of  the  rule  contained  in  section  1776 
with  regard  to  the  form  of  pleading  in  an  action  necessary  to 
put  in  issue  the  fact  of  corporate  existence.  But  there  is  a 
clear  indication  of  a  legislative  purpose  to  conform  the  proced- 
ure under  the  Condenmation  Law  so  far  as  possible  to  that  in 
actions  and  other  special  proceedings  (see  §§  3364-3366,  3368, 
3372,  3375,  3376),  and  it  is  expressly  provided  in  section  3382 
that  "  where  the  mode  or  manner  of  amducting  all  or  any  of 
the  proceedings  therein  is  not  expressly  provided  for  by  law, 
*  *  *  the  practice  in  such  cases  shall  conform,  as  near  as 
may  be,  to  the  ordinary  practice  in  such  cotu't. "    (See  Matter  of 
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New  York,  L.  &  W.  R.  R.  Co,,  99  N.  Y.  12.)  The  learned 
court  at  Special  Term  held  that  as  ''  the  right  of  the  petitioner 
to  condemn  the  property  in  question  has  not  been  adjudicated," 
no  power  existed  to  award  temporary  possession  of  the  land. 
This  construction  not  only  reads  into  the  statute  language  not 
contained  therein,  but  is  directly  contrary  to  the  clear  meaning 
and  intent  thereof.  If  no  answer  is  interposed,  and  it  appears 
from  the  petition  that  plaintiflf  is  entitled  to  the  relief 
demanded,  judgment  is  forthwith  entered  condemning  the 
land  and  appointing  commissioners  to  ascertain  the  compensa- 
tion to  be  made  to  the  owners  thereof.  (Code  Civ.  Proc. 
§  3369.)  If  an  answer  is  interposed  and  the  decision  goes  in 
favor  of  plaintiff,  a  similar  judgment  is  entered,  while  if 
judgment  goes  in  favor  of  defendant  the  petition  is  dismissed. 
(Id.)  When  no  answer  is  interposed,  the  Legislature  has 
made  no  provision  for  temporary  possession,  perhaps  influ- 
enced by  the  expectation  that  there  should  be  no  considerable 
delay  in  determining  the  amount  of  compensation  to  be 
received  by  those  entitled  thereto.  That  section  3380  con- 
templates an  apphcation  between  the  interposition  of  an 
answer  and  the  entry  of  judgment  upon  a  determination 
of  the  issues  raised  thereby  is  clear  from  the  provision  con- 
tained therein,  that  if  judgment  goes  for  the  defendant  the 
^*  possession  of  the  property  shall  be  restored  to  the  defendant " 
and  the  sum  deposited,  or  so  much  as  may  be  necessary,  shall 
be  applied  to  the  payment  of  any  damages  which  he  may  have 
sustained  by  entry  upon  and  use  of  his  property.  So  far  as 
plaintiflf  is  concerned,  the  purpose  of  the  statute  is  to  enable 
him  to  proceed  at  his  own  expense  with  the  projected 
improvement  pending  the  determination  of  his  right  to  con- 
demn, provided  he  chooses  to  take  the  risk  of  an  unfavor- 
able decision  upon  that  issue,  with  the  consequent  loss  to  him 
not  only  of  the  amount  expended  in  the  meantime,  but  with  the 
certain  obligation  to  make  good  to  defendant  all  his  damage 
resulting  therefrom.  This  purpose  would  be  defeated  if  in  each 
instance  the  right  to  condemn  must  first  be  established.  In  a 
condemnation  proceeding  the  issuable  facts  are  those  facts 
which  "  are  essential  as  a  basis  for  the  institution  of  the  pro- 
ceedmg."    {City  of  Geneva  v.  Henson,  195  N.  Y.  447.)    The 
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right  of  a  public  service  corporation  to  condemn  land  may  be 
resisted  upon  several  grounds.  Among  these  are,  (a)  that  it  is 
not  an  existing  corporation  {Matter  of  Brooklyn,  W.  &  N.  R. 
Co.,  72  N.  Y.  245;  Neiv  York  Cable  Co.  v.  Mayor,  etc.,  104  id. 
1);  (b)  that  the  Legislature  has  not  conferred  upon  it  the  right 
to  exercise  the  power  of  eminent  domain  {Matter  of  Niagara 
Falls  &  W.  R.  Co.,  108  N.  Y.  375;  Erie  R.  R.  Co.  v.  Steward, 
61  App.  Div.  480;  aflfd.,  170  N.  Y.  172);  (c)  that  the  use  for  which 
the  property  is  sought  is  not  a  public  use,  or,  if  so,  that  it  is  not 
the  specific  public  use  for  which  plaintiff  was  given  the  power  of 
condenmation  {Queens  Terminal  Co.  v.  Schmuck,  147  App.  Div. 
502);  or  (d)  that  there  is  no  necessity  for  the  acquisition  of  the 
land  for  such  use  {Matter  of  Staten  Island  R.  T.  Co.,  103  N.  Y. 
251;  Long  Island  R.  R.  Co.  v.  Sherwood,  205  id.  1).  All  of 
these  are  issuable  facts.  It  is  hard  "to  think  of  a  case  —  in  fact 
none  suggests  itself  to  our  minds  —  in  which  the  statute  would 
be  available  if  construed  so  as  to  require  a  determination  favor- 
able to  plaintiff  of  either  of  these  basic  facts  before  temporary 
possession  might  be  given.  But  defendant  contends  that  when 
the  issue  of  necessity  is  raised  it  cannot  be  determined  that  "  the 
public  interests  will  be  prejudiced  by  delay,"  without  in  effect 
determining  in  advance  that  issue,  since,  if  there  is  no  necessity, 
public  interests  will  not  be  affected.  To  a  degree,  if  not  to  the 
same  degree,  the  argument  applies  also  to  a  case  where  resist- 
ance is  made  upon  either  of  the  other  grounds  stated.  The 
''public  "  interests  cannot  be  affeoted  if  plaintiff  is  not  a  corpo- 
ration, or  has  no  power  of  condemnation,  or  the  use  is  not  a 
public  use  or  is  not  the  specific  public  use  for  which  the  power 
of  eminent  domain  has  been  conferred.  The  statute  must,  if 
possible,  be  so  construed  as  to  give  it  vitality.  We  think  its 
fair  meaning  is  that  when  the  use  specified  is  a  public  use  and 
when  the  court  is  satisfied  that,  assuming  that  the  issues  raised 
by  the  petition  and  answer  will  ultimately  be  decided  in  plain- 
tiff's favor,  public  interests  will  be  prejudiced  by  the  delay  nec- 
essary to  the  determination  thereof,  it  may  grant  the  rehef 
asked  for.  The  situation  is  somewhat  analogous  to  that  pre- 
sented when  in  an  action  for  equitable  relief  byway  of  injunc- 
tion a  provisional  remedy  by  order  is  granted  which,  for  the 
time  being,  affords  the  same  relief  sought  to  be  obtained  by 
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final  judgment.  There  is  a  preliminary  hearing  there  which, 
to  some  extent,  involves  the  merits.  We  see  no  reason  for 
holding  that  the  Legislature  intended  to  except  from  the 
beneficial  provisions  of  the  act  the  case  when  '*  necessity"  was 
the  fact  at  issue,  while  making  it  applicable  to  every  other  case. 

The  constitutionahty  of  this  act  was  considered  and  its  valid- 
ity sustained  in  Matter  of  Niagara^  L.  &  O.  Power  Co.  (Ill 
App.  Div.  686),  and  there  is  a  dictum  to  the  like  effect  in  Matter 
of  St.  Lawrence  dt  A.  R.  R.  Co.  (133  N.  Y.  270),  where  the  court 
said:  "The  provision  made  by  section  3380  fully  satisfies  the 
constitutional  obligation."  Viewing  it  as  an  original  proposi- 
tion we  should  reach  the  same  result.  Our  Bill  of  Bights  con- 
tains this  provision:  "  Nor  shall  private  property  be  taken  for 
public  use  without  just  compensation."  (Const,  art.  1,  §  6.)  It 
does  not  in  express  terms  require  compensation  to  precede  posses- 
sion, although  the  title  does  not  pass  from  the  owner  until  such 
compensation  is  actually  received.  "  If  compensation  need  not 
be  first  made,  then  the  whole  matter  rests  in  the  discretion  of 
the  Legislature,  and  the  right  to  possession  is  complete  when 
the  conditions  precedent  imposed  by  statute  have  been  complied 
with"  (2  Lewis  Em.  Dom.  [3d  ed.]  §  833),  provided  some 
definite  provision  is  contained  therein  whereby  it  is  made  secure 
and  certain  that  the  owner  will  ultimately  obtain  compensa- 
tion. {Bloodgood  v.  M.  &  H.  R.  R.  Co.,  18  Wend.  9;  Sage 
V.  City  of  Brooklyn,  89  N.  Y.  189;  Matter  of  St.  Lawrence , 
etc.,  R.  R.  Co.,  66  Hun,  306;  Brewster  v.  Rogers  Co.,  169 
N.  Y.  73;  Cherokee  Nation  v.  Kansas  R.  Co.,  135  U.  S.  641, 
659.)  The  fact  that  defendant  omitted  to  state  in  the  answer 
any  sum  **  as  the  value  of  the  property  "  will  not  prevent  the 
court  from  granting  the  application  and  fixing  the  sum  to  be 
deposited  which  shall  be  adequate  indemnity.  {Matter  of 
Niagara,  L.  (S:  O.  Power  Co.y  supra.) 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  proceeding  remitted  to  the  Special 
Term  to  pass  upon  the  merits  of  the  application. 

Jenks,  p.  J.,  HiRSCHBERG,  THOMASaud  Carr,  JJ.,  concurred. 

Order  revei*sed,  with  ten  dollars  costs  and  disbursements, 
and  proceeding  remitted  to  the  Special  Term  to  pass  upon 
the  merits  of  the  application. 
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The  People  of  the  State  of  New  York  ex  rel.  Edward 
Lindgren,  Appellant,  v.  John  C.  McGuire,  as  City  Magis- 
trate, Eespondent. 

Second  Department,  June  21,  1912. 

Ma-ndftTTniB  —  answering  afQ.davit8  taken  as  true — application  for  per- 
emptory writ  requiring  magistrate  to  receive  information — when 
writ  -will  not  issue. 

On  an  application  for  a  peremptory  writ  of  mandamus  requiring  a  city 
magistrate  to  take  and  receive  an  information  against  one  charged  with 
crime,  the  answering  affidavit  of  the  respondent  must  be  accepted  as 
true. 

Where  it  appears  from  such  affidavit  that  the  magistrate  gave  to  an 
unsigned  and  unverified  deposition  presented  by  the  complainant  the 
same  force  and  effect  as  if  it  had  been  subscribed  and  sworn  to,  and,  after 
bearing  the  complainant^s  counsel,  was  not  satisfied  that  a  crime  had 
been  committed  and,  hence,  refused  to  issue  a  warrant  or  summons,  a 
peremptory  writ  will  not  issue  compelling  him  to  take  and  receive  the 
information.  This  because,  in  passing  upon  the  sufficiency  of  the  deposi- 
tion the  magistrate  was  acting  judicially  and  any  error  in  his  decision 
may  not  be  corrected  by  mandamus,  nor  may  he  be  compelled  to  issue  a 
warrant  or  summons.  ■  ^  \ 

The  writ  of  mandamus  is  prerogative  in  character,  issuing  only  in  the  dis- 
cretion of  the  court  and  will  not  be  granted  to  compel  the  performance 
of  a  futne  act,  as  for  example,  to  require  the  magistrate  to  permit  the 
relator  to  sign  and  verify  his  deposition  where  he  considered  the  unsigned 
deposition  with  like  force  as  if  it  had  been  properly  executed. 

Appeal  by  the  relator,  Edward  Lindgren,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  coimty  of  Kings  on 
the  30th  day  of  April,  1912,  denying  a  motion  for  a  peremptory 
writ  of  mandamus. 

Solomon  S.  Schwartz,  for  the  appellant. 

Hersey  Egginton,  Assistant  District  Attorney  [James  C. 
Cropsey^  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

Burr,  J. : 

This  is  an  appeal  from  an  order  denying  an  application  for  a 
peremptory  writ  of  mandamus,  directing  John  C.   McGuire 
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city  magistrate,  to  take  and  receive  the  information  of  Edward 
Lindgren  against  John  L.  Belford  for  alleged  violation  of  the 
provisions  of  section  43  of  the  Penal  Law. 

The  facts  may  be  summarized  as  follows:  On  April  9,  1912, 
relator  appeared  with  Solomon  S.  Schwartz,  his  counsel,  before 
John  C.  McGuire,  a  city  magistrate  then  sitting  in  the  Sixth 
District  Magistrate's  Court,  and  presented  to  him  a  paper  which 
is  in  the  form  of  a  deposition,  although  imsigned  and  imveri- 
fied,  and  demanded  that  a  warrant  be  issued  for  the  an-est  of 
John  L.  Belford  for  an  alleged  violation  of  section  43  of  the 
Penal  Law.  It  thereupon  became  the  duty  of  the  magistrate 
to  examine  on  oath  the  informant  and  prosecutor,  and  any 
witnesses  that  he  might  produce,  and  take  their  depositions  in 
writing  and  cause  them  to  be  subscribed  by  the  parties  making 
them,  and  if  he  was  satisfied  therefrom  that  the  crime  com- 
plained of  had  been  committed  and  that  there  was  reasonable 
ground  to  believe  that  defendant  had  committed  the  same,  to 
issue  a  warrant  of  arrest.  (Code  Crim.  Proc.  §§  148, 149,  150.) 
By  a  subsequent  statute  (Laws  of  1910,  chap,  659,  §  82)  it  is 
further  provided  that,  ''  When  a  complaint,  oral  or  written,  is 
made  to  a  magistrate  and  the  magistrate  is  not  satisfied  that 
a  crime  has  been  committed,  but  believes  that  in  the  public 
interest  he  should  inquire  into  and  investigate  the  complaint 
so  made,  he  may  issue  a  summons."  The  magistrate  did  not 
examine  the  informant  and  prosecutor  on  oath.  It  does 
not  appear  that  any  witness  other  than  the  relator  was  pro- 
duced before  him  for  examination.  Li  opposition  to  the 
motion  for  the  peremptoiy  writ,  Magistrate  McGuire  sub- 
mitted an  affidavit,  the  statements  in  which  for  the  purposes 
of  such  appUcation  must  be  accepted  as  true  {People  ex  rel. 
Corrigan  v.  Mayor ^  etc.,  149  N.  Y.  215;  Matter,  of  Haehler 
V.  N.  Y,  Produce  Exchange^  Id.  414;  Matter  of  Brecken- 
ridge,  160  id.  103;  People  ex  rel.  Myers  v.  Moynahan^  130 
App.  Div.  46;  People  ex  rel.  Murphy  v.  Bingham^  Id.  112), 
from  which  it  appears  that  he  examined  the  proposed  affi- 
davit and  considered  it  as  if  it  had  been  a  deposition,  and  after 
hearing  counsel  for  the  relator,  was  not  satisfied  that  any 
crime  had  been  committed,  and,  therefore,  refused  to  issue 
a  warrant,  and  when  subsequently  requested  to  issue  a  sum- 
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mens,  refused  to  do  so  for  the  reason  that  he  did  not  believe  it 
was  necessary  to  further  investigate  the  complaint  made. 
Whether  the  facts  stated  in  the  proposed  deposition  showed 
that  a  crime  had  been  committed,  and  that  there  was  reason- 
able ground  to  beUeve  that  the  person  accused  was  guilty 
thereof,  we  need  not  determine.  In  passing  upon  the  suffi- 
ciency thereof  the  magistrate  was  acting  judicially,  and  even 
although  he  erred  in  his  decision,  such  error  may  not  be  cor- 
rected by  mandamus,  and  the  magistrate  compelled  to  issue 
either  a  warrant  or  a  summons.  {Ex  parte  OstrandeVy  1  Den. 
679;  People  ex  rel,  Woodtvardv.  Rosendale,  76  Hun,  103;  Mat- 
ter of  McBride,  72  id.  394.)  The  relief  asked  for  is  that 
the  magistrate  take  and  receive  the  information  of  the  relator. 
The  writ  of  mandamus  is  prerogative  in  character,  issuing  only 
in  the  discretion  of  the  court  (26  Cyc.  139;  People  ex  rel.  Left- 
mater  v.  Intenirban  R.  Co.,  177  N.  Y.  296;  Matter  of 
Dedencky  77  id.  595),  and  wiU  not  be  granted  to  compel  the 
performance  of  a  futile  act.  {People  ex  rel.  Stevens  v.  Hayt, 
66  N.  Y.  606;  People  ex  rel.  Robinson  v.  O'Keefe,  100  id.  572.) 
It  would  be  idle  at  this  time  to  require  the  magistrate  to  per- 
mit the  relator  to  subscribe  the  proix)sed  affidavit  and  make  oath 
to  the  same,  since  it  conclusively  appears  that  the  magistrate 
considered  the  paper  presented  to  him  to  be  of  like  force  and 
eflfect  as  if  thus  subscribed  and  sworn  to. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

HiBSCHBERG,  Thomas,  Woodward  and  Rich,  JJ.,  concurred. 

Order  aflfirmed,  with  ten  dollars  costs  and  disbursements. 
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Home  Trust  Company  op  New  York,  Respondent,  v.  Rose  A. 
Bauchens,  Defendant,  Impleaded  with  Yonkers-Garden 
City  Realty  Company,  Appellant. 

Second  Department,  June  7,  1912. 

Mortgage— foreclosure  — sale  of  lands  to  cori>oration  negotiated  by 
'  persons  representing  vendor  and  vendee — facts  not  showing  fraud  — 
when  new  trial  necessary. 

A  realty  company  agreed  to  sell  certain  lands  to  another  realty  company 
for  $182,860,  payable  by  assuming  a  mortgage  of  $92,360  and  by  paying 
earnest  money  of  $45,000  and  $45,000  upon  the  closing  day.  Thereafter 
the  owner  of  the  lands  agreed  to  convey  them  to  the  vendee  for  $136,770 
and  through  an  intermediary  conveyed  said  lands,  subject  to  two  mort- 
gages, one  to  itself  for  $51,818  and  one  to  the  vendor  realty  company  for 
$40,541,  thus  giving  to  the  Vendor  realty  company  an  apparent  profit  of 
$45,590.  A  stdt  to  foreclose  the  mortgage  given  to  the  vendor  by  the 
grantee  was  defended  upon  the  ground  that  said  company  had  made 
secret  profits  in  fraud  of  the  grantee.  It  appeared  that  the  vendor  was 
controlled  by  the  same  persons  who  organized  and  controlled  the  grant<ee; 
that  they  acted  for  both  companies  in  effecting  the  sale,  and  brought  in 
new  stockholders  without  advising  them  that  the  sale  was  profitable  to 
them. 

Held^  that  there  was  no  fraud  vitiating  the  mortgage. 

Although  a  finding  in  the  court  below  that  the  mortgage  was  fraudulent 
was  not  supported  by  the  evidence,  a  new  trial  should  be  granted  where 
the  court  holds  that  the  defendant  is  not  estopped  by  representations 
made  by  its  officers. 

Appeal  by  the  defendant,  the  Yonkers-Garden  City  Realty 
Company,  from  a  judgment  of  the  Supreme  Com*t  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  coimty  of 
Nassau  on  the  26th  day  of  May,  1911,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Nassau  Special  Term. 

John  T.  Delaney  {Harry  Wilher  with  him  on  the  brief],  for 
the  appellant. 

John  H.  Corwin,  for  the  respondent. 

Thomas,  J. : 

The  Jackson  Brothers  Realty  Company,  by  instrument  dated 
January  5,  1909,  agreed  to  sell  certain  land  to  the  Yonkers- 
Garden  City  Realty  Company  for  $182,360,  payable  by  assum- 
ing the  mortgage  of  $92,360  and  by  paying  $4?6,000,  whereof 
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receipt  is  acknowledged,  and  $45,000  upon  closing  on  May 
tenth.  On  February  4,  1909,  the  Canadian  Eealty  Company 
agreed  to  convey  the  land  to  the  Jackson  Realty  Company  for 
$136,770.  By  deed  dated  May  tenth  and  acknowledged  July 
twentieth  and  recorded  August  6,  1909,  the  Canadian  Realty 
Company,  for  an  expressed  consideration  of  $100,  conveyed  the 
land  to  one  Rose  A.  Bauchens,  and  the  latter  by  deed  dated 
and  acknowledged  December  7,  1909,  and  recorded  December 
27,  1909,  conveyed  the  land  to  the  Yonkers-G  arden  City  Realty 
Company,  subject  to  two  mortgages,  one  to  the  Canadian 
Eealty  Company  for  $51,818.90,  and  one  to  the  Jackson 
Brothers  Realty  Company  for  $40,541.10.  As  the  actual  con- 
sideration paid  by  the  Jackson  Company  was  $136,770,  it  made 
an  apparent  profit  of  $45,590.  On  January  24,  1910,  the 
Jackson  Brothers  Realty  Company  assigned  the  bond  and 
mortgage  to  the  plaintiff,  who,  in  this  action  to  foreclose,  was 
met  by  the  defense  that  the  mortgage  represented  a  secret 
profit  to  the  Jackson  Company  in  fraud  of  the  Yonkers  Com- 
pany, and  the  trial  justice  so  found.  But  the  further  finding 
is  that  the  plaintiff,  who  bought  the  mortgage  at  a  discount  of 
twenty-five  per  cent,  did  so  in  good  faith,  relying  on  a  writ- 
ten representation  that  the  bond  and  mortgage  were  a  valid 
and  existing  lien  for  the  sum  of  $40,541.10,  and  that  there 
was  no  defense  thereto.  The  representation  is  in  the  form 
of  an  affidavit  made  by  Clark  and  Gregg,  severally  the 
treasurer  and  secretary  of  the  appellant,  and  signed  by  such 
persons  with  the  name  of  their  office  added,  and  sealed  with 
the  defendant's  corporate  seal.  The  facts  as  found  are  that 
the  Jackson  Company  was  controlled  by  pei'sons  who  organ- 
ized and  controlled  the  appellant,  and  that  such  persons,  act- 
ing for  both  companies,  effected  the  sale  of  the  land  to  the 
appellant,  and,  therefore,  brought  in  new  stockholders  without 
advising  them  of  such  sale  with  such  secret  profit  to  themselves. 
The  subscription  to  the  stock  which  brought  in  new  stockhold- 
ers states  that  the  Yonkers  Company  shall  purchase  of  Jackson 
Brothers  Realty  Company  the  land  for  the  price  and  upon  the 
very  terms  for  which  it  was  bought.  There  is  no  evidence  that 
the  land  was  bought  by  the  Jackson  Company  for  the  Yonkers 
Company,  that  the  latter  was  cheated  by  any  representation  as 
App.  Div.— Vol.  CLI.        27  ^         , 
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to  its  value,  nor  is  it  proven  that  it  was  sold  at  an  unfair  price. 
As  the  appellant  bought  of  the  Jackson  Company  and  persons 
subscribed  for  the  stock  to  do  that  very  thing,  they  cannot  com- 
plain that  their  vendor  made  a  profit.  There  is  evidence  that  all 
the  subscribers  knew  that  it  was  a  sale  from  one  company  to 
another,  except  one  Lathrop  seems  to  deny  doubtfully  such 
knowledge.  At  least  there  is  no  other  denying  knowledge. 
The  plain  facts  are  that  the  Jackson  Company  bought  the  land, 
procured  a  conveyance  to  Bauchens,  who  executed  the  mort- 
gage in  question  to  the  Jackson  Company,  and  then  the  Jackson 
Company  organized  a  company  to  buy  the  land  for  $182,860; 
but  paid  a  part  thereof  by  taking  title  subject  to  two  mortgages, 
including  the  one  in  question.  If  there  was  any  fraud,  the  con- 
veyance to,  and  by,  Bauchens  does  not  eliminate  it,  as  she  was  a 
mere  instrumentality  used  by  tlie  Jackson  Company.  But 
there  was  no  fraud,  for  the  agreement  was  to  buy  openly  for 
terms  that  included  the  amount  of  the  mortgage,  and  the  sub- 
scription to  the  stock  was  for  the  very  purpose  of  purchasing  of 
the  Jackson  Brothers  Realty  Company  the  land  for  $182,360,  or 
$4,000  per  acre.  Now,  the  defendant,  moved  by  some  of  its 
stockholders,  would  change  the  contract  and  subscription  by 
decreasing  the  purchase  price  by  the  amount  of  the  mortgage. 
Assume  that  there  had  been  no  mortgage,  and  in  lieu  thereof 
money  had  been  paid  or  the  appellant  had  given  back  a  mort- 
gage for  such  portion  of  the  purchase  price,  the  purchaser  could 
not  recover  back  the  payment  or  defeat  its  mortgage  upon  the 
theory  that  it  did  not  purchase  of  the  Jackson  Company  and 
that  the  latter  could  make  no  profit.  The  appellant  bought  of 
the  Jackson  Company  for  a  price;  it  deducted  this  and  the 
other  mortgage  from  the  purchase  price;  it  put  on  the  pubUc 
records  its  deed  showing  what  it  had  done,  which  recited  that 
it  took  title  subject  to  the  mortgages,  a  statement  that  har- 
monizes with  the  whole  history  of  the  transaction.  It  should 
not  be  allowed  to  dispute  its  plain  contract,  or  the  lien  of  the 
mortgage  subject  to  which  it  purchased.  (Jones  Mort.  §  744; 
Freeman  v.  Aidd^  44  N.  Y.  50;  Bemiett  v.  Bates,  94  id.  354; 
Purdy  V.  Coar,  109  id.  448;  Howard  v.  Rohhins,  170  id.  498.) 
The  two  mortgages  amoimt  to  $92,360,  which  is  the  exact 
amoimt  of  mortgages  for  which  the  subscription  agreement  and 
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the  agreement  to  purchase  provide.  The  whole  transaction  is 
a  written  one  that  advised  any  person  interesting  himself 
what  relation  the  Jackson  Company  bore  to  the  transaction, 
what  was  to  be  paid,  and  how  it  was  to  be  paid.  In  such 
regard  it  differs  from  Midwood  Park  Co.  v.  JBofcer  (128 
N.  Y.  Supp.  954;  affd.,  144  App.  Div.  939)  in  the  essential  fact 
that  the  persons  who  obtained  the  secret  profit  in  the  form 
of  a  mortgage  did  not,  in  procuring  the  money  with 
which  the  purchases  of  land  were  made,  hold  themselves 
out  as  vendors,  for  in  such  case,  as  the  learned  trial  jus- 
tice said,  "they  had  a  right  to  make  as  much  profit  as  they 
could."  They,  or  those  who  represented  them,  apparently  went 
into  the  adventure  on  equal  terms  with  the  contributors  of  the 
money.  It  is  not  so  here.  The  Jackson  Company  was  the 
stipulated  vendor  and  the  purchase  price  was  fixed.  Under 
these  circumstances  plaintiff  was  entitled  to  recover,  but  inas- 
much as  there  is  a  finding  that  the  mortgage  was  fraudulent, 
although  such  finding  is  not  supported  by  the  evidence,  it  seems 
necessary  to  reverse  the  judgment  and  grant  a  new  trial,  inas- 
much as  a  majority  of  the  court  considers  that  the  defendant 
appellant  is  not  estopped  by  the  representation  made  by  its 
secretary  and  treasurer. 

Jenks,  p.  J.,  Burr,  Carr  and  Woodward,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
final  award  of  costs. 


Perctval  G.  Ullman,  jR.,Ee8pondent,  v.  Edna  N.  Ullman, 

Appellant. 

PERCiVAii  G.  Ullman,  Jr.,  Respondent,  v.  Edna  N.  Ullman, 

Appellant. 

Second  Department,  June  7,  1912. 

Parent  and  child  —  custody  of  chUdren  as  between  parents  who  have 
separated  —  abandonment  of  fannly  by  wife  —  practice  —  when  motion 
for  custody  of  chUdren  prematiure. 

At  oommon  law  a  father  had  the  superior  right  to  the  custody  of  Jiis  children 
and,  although  the  rule  may  have  been  modified  by  the  Domestic  Rela- 
tions Law,  said  preference  should  prevail  where  the  mother  abandons 
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the  family  without  justification.  But  in  all  cases  the  welfare  of  the 
child  is  the  primary  consideration. 
Where  the  court,  in  an  action  for  separation,  has  filed  a  decision  awarding 
the  custody  of  children  to  their  father,  the  plaintiff,  hut  judgment  has 
not  been  entered  pursuant  to  section  1771  of  the  Code  of  Civil  Procedure, 
a  motion  by  the  mother,  praying  that  the  care  and  custody  be  awarded 
to  her,  is  premature. 

Appeal  by  the  defendant,  Edna  N.  Ullman,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Bichmond  on  the  25th 
day  of  July,  1911,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  Eichmond  Special  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  same  day  denying  the 
defendant's  motion  to  be  given  the  custody  and  care  of  the 
child  of  the  parties  to  this  proceeding. 

J.  S.  UAmoreaux  [Adolph  Kiendl  with  him  on  the  brief], 
for  the  appellant. 

Howard  R.  Bayne  [Reginald  E.  Wightim  with  him  on  the 
brief],  for  the  respondent. 

Thomas,  J. : 

The  judgment  entered  in  July,  1911,  separates  the  parties 
for  abandonment  by  the  wife,  and  awards  the  custody  of  a  son, 
then  two  and  one-half  years  of  age,  to  the  husband,  and  there 
is  appeal  therefrom.  After  decision  and  before  judgment,  the 
defendant  made  a  motion  on  the  evidence  taken,  and  affidavits, 
for  the  custody  of  the  child,  and  was  met  by  counter  affidavits, 
and  from  the  order  denying  the  motion  appealed.  While  the 
evidence  in  the  action  justified  the  findings  of  unwarranted 
abandonment  by  the  wife,  it  does  not  show  convincingly  that 
in  intelligence  or  morals  either  party  is  deficient,  or  supe- 
rior. It  does  establish  that  neither  has  substantial  means, 
although  it  appears  that  the  plaintiff  has  moderate  earning 
power  as  a  real  estate  operator.  But  for  the  care  of  the  child  the 
plaintiff  is  largely  dependent  for  nurture  and  a  home  upon  his 
mother  and  father,  who  Uve  on  Staten  Island  in  a  comfortable 
house  with  respectable  surroimdings.  The  mother  can  give 
directly  to  her  child  a  mother's  care,  but  is  dependent  for  sup- 
port uix)n  her  own  father  and  mother,  quite  willing  to  give  it, 
while  the  father,  in  matter  of  residence  and  means,  is  capable 
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to  the  extent  indicated.  It  is  not  useful  to  consider  the  exalta- 
tion of  either  party  by  themselves  and  their  witnesses,  nor  the 
mutnal  criticisms  and  depreciations.  In  matter  of  estate  and 
social  standing  the  grandparents  are  on  practical  equality,  and 
scant  regard  should  be  paid  to  the  paternal  grandfather'  status 
as  a  lawyer  or  to  the  maternal  grandfather's  vocation  of  an 
operator  in  oyster  production.  Both  families  are,  doubtless, 
sane  in  mind,  morals  and  sufficient  ia  estate.  But  the  judg- 
ment determines  that  the  mother  put  an  end  to  the  family 
life.  In  such  case  the  court  must  decide  to  whom  the  rearing 
of  the  child  should  be  committed.  (Code  Civ.  Proc.  §  1771.) 
At  common  law  the  father  has  the  superior  right  {People  ex 

rel.  Nickerson  v. ,  19  Wend.  16;  Mercein  v.  People, 

25  id.  64;  People  ex  rel.  Sinclair  v.  Sinclair ^  91  App.  Div. 
322;  People  ex  rel  Pruyne  v.  Walts,  122  N.  Y.  238,  242),  and 
even  if  the  rule  has  been  modified  by  the  Domestic  Relations 
Law,  a  question  we  do  not  consider,  the  preference  should  pre- 
vail in   case    of  the   mother's   abandonment  of  the  family. 

{People  ex  rel.  Nickerson  v. ,  19  Wend.    16,  18,  19; 

People  ex  rel.  Sinclair  v.  Sinclair,  supra;  People  ex  rel.  Stem- 
bergerv.  Stemberger,  12  App.  Div.  398,  403.)  But  even  in  such 
case  the  welfare  of  the  child  is  the  primary  consideration,  and 
it  is  open  to  the  mother  to  convince  the  court  that  she  should 
have  the  custody,  and  in  that  case  the  court  has  the  power  to 
award  it  to  her.  {Mercein  v.  People,  supra ;  People  ex  rel. 
Pruyne  v.  Walts,  supra ;  Waring  v.  Waring,  100  N.  Y.  570, 
672;  People  ex  rel.  Sinclair  v.  Sinclair,  supra  ;  Osterhovdtv. 
Osterhoudt,  28  Misc.  Eep.  285;  Matter  of  Pray,  60  How.  Pr. 
194;  Dom.  Rel.  Law  [Consol.  Laws,  chap.  14;  Laws  of  1909, 
chap.  19],  §  70.)  But  it  would  be  a  strange  inconsistency  should 
the  court,  after  deciding  that  the  mother  had  gone  unjustifiably 
from  her  husband's  house,  visit  upon  him  the  penalty  of  the 
home  broken  by  her  fault  and  of  losing  his  child,  and  refer- 
ence may  be  made  to  the  thought  expressed  in  Davis  v.  Davis 
(75  N.  Y.  221,  227):  "It  would  be  an  anomaly  in  legal  pro- 
ceedings to  allow  a  complainant,  who  had  failed  to  estab- 
lish a  claim  to  the  principal  relief  sought,  to  have  a  decree 
against  the  defendant  for  the  mere  incidents  to  that  relief." 
In  People  ex  rel.   Olmstead  v.    Olmstead  (27  Barb.  9)  the 
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court  recognized  the  paramount  right  of  the  father  to  the 
custody  of  the  child,  but  considered  that  this  superior  right 
was  subject  to  the  control  of  a  court  of  equity  in  two  cases: 
*•  1.  Whto  the  father  has  abused  or  forfeited  the  right  by 
cruelty  or  misconduct  towards  the  child,  or  his  character  is 
such,  or  he  has  been  guilty  of  such  conduct,  that  the  welfare, 
either  physical  or  moral,  of  the  child  requires  that  such  child 
shall  be  removed  from  the  father.  2.  When  the  father  and 
mother  are  Uving  separate  from  each  other,  under  such  circum- 
stances as  would  warrant  the  court  in  granting  a  divorce  a 
mensa  et  thoro,  and  the  welfare  of  the  child  requires  that  it 
should  reside  with  the  mother."  In  the  opinion  it  is  said:  *'  It 
has  never  been  dreamed  that,  when  the  mother  has  been  at 
fault  in  the  occurrences  preceding  the  separation,  she  should 
be  rewarded  for  her  faults  by  the  interposition  of  the  court. 
If  she  breaks  up  the  household,  and  departs  from  her  husband's 
house,  wrongfully,  whether  it  be  done  of  her  own  purpose,  or 
from  weakly  yielding  to  the  evil  influences  of  others,  she  is 
not  to  be  allowed  to  take  with  her  the  children  of  the  union. 
By  so  doing,  she  would  violate  the  clear  rights  of  the  husband, 
and  would  inflict  a  wrong  on  the  children,  by  depriving  them 
of  the  care  of  that  pix)tector  to  whom  the  law  has  wisely  com- 
mitted them  as  their  best  friend;  and  above  all,  she  would 
be  turning  those  parental  affections,  which  were  designed  to 
be  a  bond  of  union  to  the  family,  into  the  means  and  reward 
of  its  disruption  —  into  the  pimishment  of  the  innocent,  and 
the  solace  of  the  guilty."  In  People  v.  Humphreys  (24 
Barb.  521,  523)  it  is  stated  that  ^'The  general  doctrine,  that 
the  right  of  a  father  to  the  custody  of  his  minor  children  is 
paramount  to  that  of  the  mother,  is  well  settled.  He  may 
forfeit  it  by  misconduct,  or  lose  it  by  disqualification,  and  it 
may  be  suspended  by  reason  of  the  tender  age  of  the  child, 
and  its  welfare  requiring  that  it  be  with  the  mother.  A  strong 
case  must  exist,  to  warrant  the  depriving  him  of  this  right, 
even  for  a  limited  period.  These  views  will  be  found  fully  sup- 
ported in  Tlie  People  v.  Merceiti  (8  Hill,  899,  and  the  cases 
there  cited)."  In  People  ex  reL  Brooks  v.  Brooks  (35  Barb. 
85),  Justice  Allen  wrote  what  is  useful  in  generalization  of 
the  subject:    '^  While  by  the  Roman  law  and  the  civil  code  of 
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France,  as  ^well  as  by  the  common  law,  the  father  is  the  recog- 
nized lawful  guardian  of  his  children  and  entitled  to  the 
custody  of  their  persons,  the  coui'ts,  as  the  representatives  of 
their  sovereign  —  the  parens  patrtce  —  may  in  their  sound  dis- 
cretion, and  when  the  morals  or  safety  of  the  interests  of  the 
children  require  it,  withdraw  the  infants  from  the  custody  of 
their  father,  and  give  them  to  the  mother,  or  place  the  care 
and  custody  of  them  elsewhere.  This  jurisdiction  to  remove 
infant  children  from  the  custody  of  their  parents,  and  to 
superintend  their  education  and  maintenance,  although  one 
of  extreme  dehcacy  and  responsibility,  is  nevertheless  well 
established,  and  indispensable  to  good  order  and  the  just  pro- 
tection of  society.  It  has  been  i-epeatedly  exercised  in  this 
State,  and  has  been  acted  upon  for  one  hundred  and  fifty  years 
in  England,  and  was  recently  confirmed  by  the  house  of  lords 
in  Wellesley  v.  Wellesley  (2  Bligh,  N.  S.  124;  S.  C,  2 Euss.  Eep. 
20,  21).  The  jurisdiction  proceeds  upon  the  theory  that  the 
right  of  guardianship  is  a  trust  for  the  benefit  of  the  child,  and 
the  parent  is  not  at  liberty  to  abuse  it.  It  is  not  important 
here  to  inquire  in  what  cases  and  for  what  reasons  the  courte 
will  interfere  with  the  parental  control  of  infants.  It  is  suf- 
ficient to  say  that  the  welfare  of  the  child  alone  is  considered 
by  the  court  in  the  exercise  of  this  jurisdiction.  It  acts  only 
for  the  benefit  of  the  infant,  without  regard  to  the  feelings  of 
the  parents.  *  *  *  The  common  law  rules  affecting  the 
relative  rights  and  duties  of  husband  and  wife,  and  parent  and 
child,  have  respect  to  the  interests  of  society  and  the  welfare 
of  the  public,  and  are  regarded  as  the  necessary  foundation  of 
sound  morals  and  good  order,  and  are  in  force  except  as 
changed  by  express  legislation.  And  before  the  wife,  in  the 
absence  of  any  fault  in  the  husband,  can  claim  an  exclusive 
right,  as  against  him,  to  control  the  family,  or  to  have  the  sole 
care  and  custody  of  the  children,  she  must  be  able  to  point  to  a 
positive  rule  of  law  thus  preferring  her  to  the  husband,  and 
conferring  upon  her  more  rights;  and  the  same  law  should 
impose  upon  her  corresponding  duties  and  responsibilities,  and 
confer  the  necessary  power  to  discharge  them.  *  *  *  A 
child  is  not  to  be  regarded  as  a  chattel,  or  the  parents  as  ten- 
ants in  common,  but  the  court,  in  case  of  contest  between  the 
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parents,  must  look  into  the  circumstances,  and  make  such  dis- 
posal of  the  child  as  the  interests  of  the  child  and  of  society 
demand.  If  the  husband  is  in  all  respects  fit  and  proper  to 
have  the  care  of  the  child  and  to  superintend  its  education,  and 
other  things  are  equal  between  the  two,  the  recognized  para- 
mount right  of  the  father  must  prevail  over  the  otherwise 
equal  claims  of  the  mother.  But  if  the  mother  is,  without  just 
cause  or  provocation,  living  in  open  violation  of  her  conjugal 
duties,  and  setting  at  defiance  the  claims  of  her  husband  to 
her  society  and  assistance,  she  does  not  possess  equal  claims  to 
the  children,  and  shows  herself  in  a  measure  unfit  to  be 
entrusted  with  their  education.  At  least  the  courts  ought  not 
to  encourage  immoral  and  vicious  conduct  of  this  character  by 
giving  her  the  children,  to  the  exclusion  of  the  husband,  who, 
it  may  be,  is  ready  to  discharge  all  his  duties  as  a  husband 
and  parent  as  well  as  a  member  of  society.  The  discretion  of 
the  court,  so  far  as  it  has  a  discretion,  should  be  exercised  in 
favor  of  the  party  not  in  fault.  And  whether  the  claim  of  the 
mother  is  under  the  Revised  Statutes  or  under  the  law  of  1860, 
if  she  has  any  claim  while  living  separate  from  her  husband, 
imder  the  latter  act,  the  inquiry  would  be  the  same.  Courts 
have  always  been  very  careful  not  in  any  way  to  encourage  the 
dangerous  and  unlawful  practice  of  husband  and  wife  living 
in  a  state  of  unauthorized  separation.  And  whenever  the  wife, 
without  just  cause,  Uves  apart  from  her  husband,  she  is  deemed 
to  have  forfeited  her  claim  to  her  children."  I  consider  that 
the  rule  in  its  entirety  is  not  stated  in  People  ex  rel.  Olmstead 
V.  Olmstead  if  it  be  intended  to  say  that  only  the  mis- 
conduct or  incapacity  of  the  father  or  a  cause  of  action  for 
divorce  in  the  matter  authorizes  the  court  to  give  the  mother 
custody  of  the  child.  The  mother  may  have  been  in  fault 
and  the  father  blameless,  and  yet  the  age  or  condition  of 
the  child  may  require  a  mother's  care.  Both  parties  give 
evidence  of  the  imdesirabiUty  of  a  divided  control.  And  yet 
I  am  not  satisfied  that  there  is  not  some  necessity  for  it,  for 
it  is  questionable  whether  it  is  not  for  the  child's  interests 
that  it  should  have  ordinary  maternal  love  and  nurture. 
The  child  at  tender  age  is  entitled  to  have  such  care,  love 
and  discipline  as  only  a  good  and  devoted  mother  can  usually 
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give.  This  should  continue  from  intimate  association  until 
the  infancy  grows  into  something  Uke  boyhood,  and  while  per- 
haps the  exact  limit  cannot  be  stated,  yet  it  will  be  when  the 
infantile  state  has  been  passed.  Meanwhile  the  father  must 
not  be  excluded  from  a  full  opportunity  to  have  such  posses- 
sion of  his  child  as  will  enable  him  to  impart  to  it  what  from 
the  father  enters  into  the  child's  character,  and  to  indulge  the 
ajffection  that  a  father  feels  and  bestows,  whereby  the  boy  may 
grow  up  in  knowledge  and  love  of  him.  But  at  this  point  I 
am  met  by  the  objection  that  the  motion  is  premature,  as  it 
was  made  before  the  judgment  was  entered  and  without  leave. 
No  justification  of  the  practice  is  furnished.  The  record  shows 
that  the  trial  justice  limited  the  appellant's  opportunity  to 
contest  the  question  of  the  custody,  and  a  motion  seems  neces- 
sary, and  yet  the  statutory  directions  must  be  followed. 
Although  the  trial  justice  had  filed  a  memorandum  of  his 
decision,  wherein  he  stated  that  the  custody  of  the  child  should 
be  awarded  to  the  plaintiff,  yet  judgment  had  not  been  entered 
pursuant  to  section  1771  of  the  Code  of  Civil  Procedure  before 
a  motion  for  the  custody  of  the  child  was  made  by  the  defend- 
ant. The  statutory  direction  is  that  the  judgment  shall  make 
provision  for  the  disposition  of  the  issue  of  the  marriage,  and 
that  thereafter  the  coiu't  may,  upon  appKcation,  annul,  modify 
or  amend  it,  but  the  power  to  make  this  amendment  is  con- 
ditioned upon  the  consent  of  the  court  previously  acquired. 
This  departiu-e  from  the  authorized  practice  of  itself  requires 
an  affirmance  of  the  order. 

The  judgment  should  be  affirmed. 

Jenks,  p.  J.,  HmscHBERG,  Carr  and  Eich,  JJ.,  concurred. 

Judgment  affirmed,  without  costs.     Order  affirmed,  without 
costs. 
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Patrick    Clark,    Respondent,    v.    New    York    Military 
Academy  Realty  Company,  Appellant. 

Second  Department,  June  7,  1912. 

Master  and  servant  ^negrligrence— injury  by  fall  of  scaffold  ~  when 
person  employed  to  construct  scaffold  cannot  recover — act  of  fellow- 
servant. 

Where  four  exx>erienced  carpenters  were  employed  for  the  express  purpose 
of  constructing  a  scaffold  used  in  the  erection  of  a  building,  and  were 
furnished  with  an  abundance  of  materials,  proper  for  that  purpose,  bat 
two  of  them,  while  extending  the  scaffold,  were  injured  owing  to  the 
fact  that  a  timber  broke  which  had  been  used  by  the  other  two  in  con- 
structing a  lower  tier  of  the  scaffold  and  on  which  the  persons  injured 
supported  a  portion  of  the  tier  they  were  building,  there  can  be  no 
recovery  against  the  employer,  for  the  plaintiffs  and  the  other  scaffold 
builders  were  fellow-servants. 

Men  employed  in  a  common  occupation  to  secure  a  common  result,  work- 
ing together  without  the  intervention  of  a  superintendent  or  any  one  in 
authority  over  them,  are  subject  to  the  rule  that  they  accept  the  risk  of 
the  carelessness  of  competent  fellow-servants,  which  rule  is  not  abrogated 
by  any  mere  custom  of  laborers  to  work  in  teams. 

As  the  persons  injured,  departing  from  the  mode  of  construction  thereto- 
fore used,  supported  the  scaffold  they  were  building  on  a  timber  pre- 
viously placed  on  the  tier  below  by  their  fellow-servants,  they  were 
under  as  much  duty  to  inspect  it  as  if  they  were  selecting  a  new  timber. 

Appeal  by  the  defendant,  the  New  York  Military  Academy 
Realty  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Orange  on  the  2d  day  of  January,  1912,  upon  the 
verdict  of  a  jury  for  $5,000,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  5th  day  of  February,  1912,  as  resettled 
by  an  order  entered  in  said  clerk's  office  on  the  10th  day  of  Feb- 
ruary, 1912,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

Martin  T.  Manton  [William  Dike  Reed  and  Boscoe  8. 
Armstrong  with  him  on  the  brief],  for  the  appellant. 

Graham  Witschiefy  for  the  respondent. 

Woodward,  J. : 

This  case  and  the  case  of  White  v.  New  York  Military 
Academy  Realty  Company  (151  App.  Div.   922)  were  tried 
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together.  The  plaintiffs  were  injured  in  the  same  accident 
and  under  the  same  circumstances,  and  the  question  involved 
in  the  two  appeals  is  identical.  For  convenience,  we  will 
simply  consider  the  case  of  Patrick  Clark,  who  has  a  ver- 
dict of  $5,000,  for,  upon  the  determination  of  his  case,  we  must 
necessarily  rest  our  decision  in  the  White  case. 

The  plaintiff  was  employed  by  the  defendant  as  a  scaffold 
builder.  White,  the  plaintiff  in  the  companion  action,  was 
employed  in  a  like  capacity  as  were  two  others  by  the  names  of 
Barr  and  McFerran.  They  were  all  carpenters  of  several  years 
of  experience,  and  their  work  was  that  of  scaffold  builders. 
The  actions  were  brought  under  the  provisions  of  the  Employers' 
Liability  Act,  but  this  claim  was  abandoned  upon  the  trial,  and 
the  case  was  submitted  to  the  jury  upon  the  theory  that  in 
some  manner  the  defendant  was  Uable  under  the  provisions  of 
section  18  of  the  Labor  Law.  (See  Consol.  Laws,  chap.  31 
[Laws  of  1909,  chap.  36],  §  18;  since  amd.  by  Laws  of  1911, 
chap.  693.)  The  plaintiff's  theory  is  that  he  and  White  were 
partners  —  that  they  worked  in  team  —  and  that  Barr  and 
McFerran  constituted  a  second  team,  and  that  the  plaintiff  and 
White  were  not  responsible  for  the  acts  or  neghgence  of  Barr 
and  McFerran,  although  the  testimony  does  not  indicate  that 
the  defendant  had  any  notice  of  this  nice  distinction  in  the 
character  of  the  employment.  They  were  all  employed  for  a 
common  purpose,  and  all  worked  to  this  end,  and  whether  in 
practice  two  of  them  did  one  part  of  the  work  at  one  time,  and 
two  of  them  another  part  at  another  time,  we  are  unable  to 
discover  any  different  rule  of  law  in  respect  to  their  conduct 
than  would  be  applicable  in  an  action  at  conunon  law.  The 
facts,  as  they  might  be  foimd  from  the  plaintiff's  evidence, 
appear  to  be  about  as  follows: 

The  work  under  way  appears  to  have  been  a  building  of  at 
least  five  stories  in  height.  The  evidence,  so  far  as  we  are  able 
to  discover,  is  undisputed  that  there  was  plenty  of  material  of 
a  suitable  character  for  the  construction  of  the  scaffolds,  and 
these  f oiu*  men  had  been  employed  to  construct  these  scaffolds, 
on  which  the  masons  and  others  performed  their  work.  The 
scaffolds  which  had  been  constructed  previous  to  the  accident 
by  these  men  appear  to  have  been  made  by  building  what  are 
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known  as  figure  four  brackets  out  from  the  windows  and  plac- 
ing planks  upon  them,  the  two  outside  planks  being  nailed  to 
these  brackets.  These  brackets  are  made  by  placing  a  timber 
upon  the  window  sill,  projecting  out  from  the  same  a  sufficient 
width  to  hold  the  planks.  Then  a  brace  is  fastened  to  the  out- 
side end  of  this  timber  on  the  lower  side  and  then  nailed  to  the 
side  of  the  building  in  the  form  of  a  figure  four.  Scaffoldings 
of  this  character  had  been  used  for  a  considerable  time;  the 
building,  we  may  infer  from  the  evidence,  had  reached  five 
stories  at  some  point,  and  was  above  the  fourth  story  at  the 
point  of  the  accident  on  the  11th  day  of  July,  1911,  when  the 
plaintiff  received  his  injuries.  Barr  and  McFerran,  it  is 
claimed,  selected  the  materials  and  constructed  the  scaffolding 
at  the  third  story.  When  the  work  was  completed  at  that  point 
brackets  were  made  out  of  the  windows  for  the  fourth  story,  and 
plaintiff  and  White  appear  to  have  stood  upon  the  fourth-story 
scaffolding,  and  to  have  raised  the  planks  up  from  the  third  to 
the  fourth-floor  scaffolding.  The  work  for  which  the  fourtli -story 
scaffolding  had  been  erected  was  completed,  and  the  plaintiff 
and  White  were  engaged  in  the  construction  of  the  fifth-story 
scaffolding,  with  the  assistance  of  Barr  and  McFerran,  when 
the  accident  happened.  It  appears  that  at  the  point  of  the 
accident  there  was  a  difference  in  the  construction  of  the  build- 
ing, which  required  a  somewhat  different  construction  of  the 
scaffolding,  and  to  this  end  a  leg  had  been  placed  upon  one  of 
the  brackets  which  had  been  left  in  the  third-story  window, 
and  this  extended  upward  and  formed  a  part  of  the  support  of 
the  fourth-story  scaffolding.  This  leg  was  put  up  by  the  plain- 
tiff and  White,  who  concededly  constructed  the  fourth-story 
scaffolding,  making  use  of  the  third-story  bracket  for  the 
upright  leg,  and  which  bracket  it  is  claimed  was  constructed 
by  Barr  and  McFerran.  On  the  morning  of  the  accident  the 
plaintiff  and  White  were  upon  the  fourth-story  scaffolding, 
making  ready  to  shift  the  planks  to  the  fifth  story.  They  were 
standing  out  upon  the  edge  of  the  ledger  (the  supporting  timber 
of  the  figure  four  bracket)  when  the  scaffolding  tipped  and 
went  down  with  them,  and  while  no  one  pretends  to  know  just 
what  happened,  the  plaintiff's  theory,  and  the  only  one  upon 
which  the  recovery  can  possibly  rest,  is  that  a  piece  of  board. 
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painted  red  on  one  side,  and  used  by  Barr  and  McFerran  as  a 
brace  in  the  construction  of  the  bracket  at  the  third  floor, 
broke  and  caused  the  upright  leg  to  lose  its  support,  and  that 
the  whole  structure  fell  by  reason  of  this  defective  board  at  the 
third  floor,  which  the  plaintiff  and  the  court  concurred  in  hold- 
ing to  be  a  scaffolding  within  the  meaning  of  section  18  of  the 
Labor  Law. 

Upon  this  basis  of  evidence,  and  upon  this  theory,  the 
plaintiff  has  a  verdict  for  $5,000,  and  his  companion  has  been 
adjudged  to  have  been  injured  to  the  extent  of  $1,000.  But 
where  are  we  to  find  the  neglect  of  a  duty  owed  by  the  defend- 
ant to  this  plaintiff  ?  Here  were  four  competent  and  expe- 
rienced carpenters  employed  specially  to  construct  the  scaffold- 
ing for  the  erection  of  a  miUtary  academy.  They  were  suppUed 
with  an  abundance  of  proper  materials  for  the  construction  of 
such  scaffolds  as  shoidd  be  required,  and  the  theory  on  which 
a  recovery  has  been  permitted  is  that  two  of  these  four  men 
having  selected  the  materials  for  the  construction  of  the  third- 
story  scaffolding  (which  appears  to  have  fully  served  its  pur- 
pose, and  to  have  been  taken  away  with  the  exception  of  one 
of  the  window  brackets),  the  defendant  became  liable  because 
in  the  construction  of  further  scaffolding  the  plaintiff  and 
WTiite  elected  to  make  use  of  this  isolated  bracket  fpr  the  sup- 
port of  their  scaffolding,  and  that  the  particular  piece  of  mate- 
rial used  as  a  brace  in  this  bracket,  subjected  to  a  strain  which 
was  clearly  not  contemplated  in  the  construction  of  the  third 
story  scaffolding  as  a  whole,  broke  and  caused  the  scaffolding 
to  fall.  This  is  not  the  law.  Men  employed  in  a  common 
occupation  for  the  securing  of  a  common  residt,  working 
togfether  without  the  intervention  of  a  superintendent  or  any 
one  in  authority  over  them,  are  still  subject  to  the  rule  that 
they  accept  the  risk  of  the  carelessness  of  competent  fellow- 
servants,  and  this  rule  cannot  be  abrogated  by  any  mere  cus- 
tom of  such  laborers  to  work  in  teams.  Certainly  the  defend- 
ant cannot  be  held  to  have  made  this  single  bracket,  which  had 
served  its  obvious  purpose  of  supporting  the  third-story  scaf- 
folding, a  place  in  which  the  plaintiff  and  White  were  called 
upon  to  work,  for  this  is  the  essential  effect  of  section  18  of  the 
Labor  Law  in  respect  to  scaffolds.     The  plaintiff  and  White, 
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with  their  companions,  were  selected  because  of  their  compe- 
tency as  scaffold  builders;  they  were  not  to  work  upon  the 
scaffoldings;  they  were  to  construct  them  for  others  to  work 
upon,  and  when  it  became  necessary  to  make  the  scaffolding 
for  the  fourth  floor  the  master  gave  no  directions,  and  was 
imder  no  obligation  to  do  so,  as  to  how  the  scaffolding  should 
be  constructed,  in  so  far  as  the  plaintiff  and  White  were  con- 
cerned. The  defendant  had  furnished  an  abundance  of  proper 
materials  and  competent  fellow-servants  to  construct  the  neces- 
sary scaffolding,  and  while  it  could  not  delegate  this  duty  in 
such  a  manner  as  to  avoid  responsibility  to  third  persons  placed 
to  work  upon  such  scaffoldings,  as  against  the  plaintiff  and 
those  engaged  in  the  construction  of  the  scaffolding,  it  owed 
no  other  duty.  There  was  plenty  of  materials,  as  the  record 
informs  us,  for  the  construction  of  the  necessary  scaffolding. 
We  must  assume  that,  if  it  was  necessary,  there  was  material 
enough  to  construct  entirely  new  scaffolding  from  the  ground 
up.  There  was  no  compulsion  about  the  use  of  the  bracket  at 
the  third  floor;  that  bracket  when  made  use  of  by  the  plaintiff 
and  White  in  the  construction  of  the  fourth-floor  scaffolding 
became  a  part  of  that  scaffolding  by  its  adoption  into  the  new 
structure,  and  it  was  as  much  the  duty  of  the  plaintiff  and 
White  in  making  use  of  this  bracket  to  insi)ect  its  materials  as 
it  would  have  been  if  the  bracket  had  been  taken  down  and 
thrown  upon  the  groimd,  and  had  been  taken  up  and  made  use 
of  in  the  new  scaffolding.  In  other  words,  the  plaintiff  and 
White,  who  concededly  constructed  the  scaffolding  which  fell 
and  produced  their  injuries,  must  be  deemed  to  have  selected 
this  bracket,  not  as  a  scaffolding  on  which  they  were  required 
to  perform  labor,  but  as  a  part  of  the  materials  which  the 
defendant  had  furnished  for  the  purpose  of  constructing  the 
scaffolding,  and  there  being  an  abimdance  of  proper  materials, 
the  master  cannot  be  held  responsible  because  the  plaintiff  and 
his  fellow-laborer  picked  out  a  piece  which  proved  detective. 

This  view  is  not  changed  by  the  alleged  fact  that  similar 
practice  had  prevailed  at  another  point  in  the  building.  The 
master  did  not  imdertake  to  prescribe  the  details  of  construc- 
tion in  these  scaffolds;  it  employed  cx)mpetent  men,  and  provided 
proper  materials,  leaving  the  details  to  be  worked  out  by  these 
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competent  men,  and  the  mere  fact  that  they  had  made  use  of  a 
hracket  at  another  point  did  not  commit  the  master  to  this 
practice,  nor  call  upon  the  master  to  see  to  it  that  every  bracket 
placed  for  the  support  of  a  scaffolding  should,  after  the  scaf- 
folding was  torn  down,  remain  a  proper  support  for  another 
scaflfold,  or  that  it  should  constitute  a  place  to  work.  Section 
18  of  the  Labor  Law  has  been  given  a  very  wide  scope,  but  no 
adjudicated  case  has  gone  to  this  extent,  and  we  see  no  possible 
reason  for  so  extending  it.  If  the  plaiutiff  had  been  one  of  the 
bricklayers  and  had  been  sent  to  work  upon  this  platform  and 
it  had  fallen,  a  different  question  would  have  been  presented, 
but  here  the  very  men  who  selected  the  materials  concurred  in 
the  plan  of  construction  and  worked  in  the  consummation  of 
the  plan,  are  seeking  to  hold  the  master  Uable  for  their  own 
neglect,  and  this  without  any  very  reliable  evidence  even  as  to 
the  actual  cause  of  the  accident.  One  witness  alone  testifies 
that  after  the  accident  he  looked  over  the  wreckage  and  foimd 
therein  a  board,  one  side  painted  red,  which  he  had  previously 
seen  used  as  a  brace  on  one  of  the  brackets,  and  that  this  board 
was  broken  in  two  in  the  middle.  No  other  witness,  and  others 
examined  the  wreck,  found  any  such  board  or  found  any  board 
broken,  and  the  whole  case  is  made  to  rest  upon  this  one  wit- 
ness, who  gives  the  theory  of  the  accident.  The  plaintiff  and 
White  do  not  pretend  to  know  what  caused  it,  and  it  seems 
quite  as  likely  that  the  accident  was  caused  by  imperfect  con- 
struction as  from  any  defect  in  the  materials,  but  in  any  event, 
the  plaintiff  having  made  his  own  selection  of  materials  and 
having  constructed  the  scaffold,  is  not  in  a  position  to  recover 
here,  in  the  absence  of  some  evidence  to  show  that  he  was  under 
some  necessity  of  making  use  of  this  alleged  defective  board. 
The  judgment  and  order  appealed  from  shoidd  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  Thomas,  Carr  and  Rich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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Jacob  Kern,  Respondent,  v.  Welz  and  Zerweck,  Appellant. 

Second  Department,  June  21, 1912. 

Master  and  servant — ne^lig^nce — injury  by  slipping  into  drain  in 
floor  of  washroom — failure  to  prove  negligence  aUeged  — -  proof  not  jus- 
tifying recovery —  ^'works''  and  ''way"  distinguished — assumption 
of  risk. 

Under  a  complaint  alleging  that  the  plaintiff  was  injured  in  the  perform- 
ance of  duties  to  his  master  while  passing  through  the  master's  brewery 
with  care,  owing  to  the  negligence  of  the  master  in  allowing  the  floor  to 
remain  in  a  slippery  condition  and  the  failure  to  repair  a  large  hole 
located  at  the  side  of  a  drain  in  the  floor  into  which  the  plaintiff  slipped 
and  fell,  there  can  be  no  recovery  where  the  proof  shows  that  there  was 
no  large  hole  to  be  repaired  but,  on  the  contrary,  the  floor  was  con- 
structed for  the  very  purpose  of  washing  beer  kegs  and  sloped  towards 
a  drainage  hole  designed  to  carry  off  the  water. 

Such  floor,  expressly  constructed  for  the  purpose  of  washing  beer  kegs  and 
conoededly  without  defect  for  that  purpose,  is  not  a  "  way"  within  the 
meaning  of  the  Employers'  LiabiUty  Act,  although  the  employee,  who 
drove  a  beer  truck,  had  to  go  into  the  room  to  enter  orders  upon  a 
blackboard. 

Nor  can  the  plaintiff  recover  under  section  202  of  the  Labor  Law,  where 
there  is  no  evidence  that  his  master  knew  of  any  "defect"  or  "negli- 
gence" and  the  plaintiff  never  notified  liis  master  or  any  "superior 
person"  of  any  defect  or  negligence,  although  he  had  entered  the  room 
at  least  twice  a  day  for  two  years. 

The  word  "works"  as  used  in  the  statute  means  an  entire  plant— all  of 
the  real  estate,  buildings  and  machinery  used  in  the  particular  business 
—  while  "  way  "  only  embraces  roads,  paths,  planks  or  other  passages. 

Even  assuming  that  an  action  to  recover  for  injuries  so  caused  is  within 
the  statute,  a  judgment  for  the  plaintiff  is  against  the  weight  of  evidence 
where,  being  of  full  age  and  of  fair  intelligence,  he  had  entered  and  left 
the  room  for  two  years,  knowing  the  purpose  to  which  it  was  devoted 
and  with  knowledge  of  any  attendant  dangers,  which  were  as  open  and 
obvious  to  him  as  to  his  master. 

While,  under  the  statute,  the  court  must  submit  the  assumption  of  risk  to 
the  jury,  it  must  set  aside  a  verdict  when  not  supported  by  the  evidence. 

Appeal  by  the  defendant,  Welz  and  Zerweck,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  Kings  on  the  13th 
day  of  January,  1912,  upon  the  verdict  of  a  jury  for  $1,000,  and 
also  from  an  order  entered  in  said  clerk's  oflSce  on  the  11th  day 
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of  January,  1912,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Edward  J.  Redington  [Amos  H.  Stephens^  with  him  on  the 
brief],  for  the  appellant. 

Ralph  O.  Barclay  [Martin  P.  Lynch  with  him  on  the  brief  J, 
for  the  respondent. 

Woodward,  J. : 

The  plaintiflf  on  the  24th  day  of  November,  1909,  was 
employed  by  the  defendant,  a  brewing  company,  as  a  driver  of 
a  team  engaged  in  the  deUvery  of  beer.  He  had  been  employed 
in  a  like  capacity  for  a  term  of  about  two  years,  and  under 
identically  the  same  conditions,  so  far  as  we  are  able  to  discover. 
Upon  the  defendant's  premises  was  a  separate  room  or  building 
known  as  the  washroom.  This  room  was  used  primarily  for 
washing  the  empty  beer  kegs  returned  from  customers,  and 
the  floor  of  this  room  appears  to  have  been  of  asphalt,  though 
the  plaintiff  refers  to  it  as  being  of  cement,  and  we  gather 
from  the  evidence  that  the  washing  out  of  the  beer  kegs 
resulted  in  the  water  flowing  over  this  floor  and  out  through  a 
hole  in  the  same  about  twelve  inches  square,  leading  to  a  drain 
underneath  the  floor.  In  one  comer  of  this  room,  and  oppo- 
site the  main  door,  was  a  sUghtly  raised  platform  of  several 
planks,  and  above  this  was  a  blackboard,  on  which  the  various 
drivers  wrote  out  the  orders  for  beer  which  they  had  received 
from  the  customers  for  the  subsequent  deliveries.  Near  this 
blackboard  was  a  tap  or  faucet,  from  which  the  drivers  and 
other  employees  drew  what  beer  they  desired  to  drink  while  on 
duty.  Just  outside  of  this  washroom  the  drivers  loaded  and 
unloaded  their  wagons.  On  the  day  above  mentioned  the 
plaintiff  brought  in  a  load  of  empty  kegs  and  entered  this 
washroom  for  the  purpose  of  placing  his  orders  upon  the  black- 
board, and  in  passing  from  the  door  to  the  platform  under  the 
blackboard  he  shpped  upon  the  wet  floor,  his  foot  passed  into 
the  drain  hole  in  the  floor,  and  he  sustained  injuries  for  which 
the  jury  has  awarded  a  verdict  of  $1,000.  The  case  was  sub- 
mitted to  the  jury  on  the  theory  that  it  was  an  action  coming 
within  the  Employers'  Liability  Act,  and  the  learned  trial 
App.  Div.— Vol.  CLI.        28 
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court  has  refused  to  set  aside  the  verdict  as  being  against  the 
weight  of  evidence.  The  defendant  appeals  from  the  judgment 
and  from  the  order  denying  a  new  trial. 

This  judgment  ought  not  to  stand  for  several  reasons,  one 
of  them  being  that  the  cause  of  action  pleaded  has  not  been 
proved.  The  complaint  alleges  that  "while  plaintiff  was  in 
the  performance  of  his  duties  as  said  employee  of  said  defend- 
ant, and  while  he  was  passing  through  the  brewery  aforesaid, 
exercising  all  due  care  and  prudence,  owing  to  the  carelessness 
and  neghgence  of  said  defendant  in  allowing  the  floor  of  said 
brewery  to  be  and  remain  in  a  slippery  condition,  and  the  fail- 
ure of  said  defendant  to  repair  a  large  hole  located  along- 
side of  a  drain  in  the  floor  of  said  brewery,  plaintiff  slipped 
and  fell  into  the  said  hole,  and  sustained  severe  injuries  to 
his  head,  body  and  limbs,"  etc.  Upon  the  trial  the  plain- 
tiff testifled  in  detail  as  to  the  construction  of  the  wash- 
room and  its  arrangement,  and  it  appeared  that  there  was  no 
"large  hole  located  alongside  of  a  drain  in  the  floor  of  said 
brewery,"  which  had  not  been  repaired.  On  the  contrary,  it 
appeared  that  the  floor  was  constructed  for  the  very  purpose 
of  being  flooded  in  the  washing  of  the  beer  kegs,  and  that 
the  floor  slightly  sloped  toward  a  drainage  basin  or  hole, 
and  no  one  suggests  the  slightest  defect,  or  any  repair  which 
might  have  been  made.  Indeed  it  is  practically  conceded 
on  the  part  of  the  respondent  that  this  room  was  adapted 
to  the  purposes  of  a  washroom,  and  that  the  men  engaged 
in  the  washing  of  the  barrels  might  be  properly  deemed 
to  have  accepted  the  risks  of  the  situation,  but  it  is  urged 
that  the  driver  of  a  delivery  wagon,  who  was  called  upon 
to  enter  this  room  and  to  pass  near  this  drainage  hole,  was 
entitled  to  a  different  construction,  though  just  what  it  should 
have  been  is  not  suggested,  nor  is  there  any  evidence  that 
any  other  brewer  had  ever  made  any  special  provision  for 
those  incidentally  in  the  washroom.  Upon  cross-examination 
the  plaintiff  admitted  that  he  claimed  that  he  slipped  into 
the  drain,  as  distinguished  from  a  hole  alongside  of  such 
drain,  which  had  not  been  repaired,  and  defendant's  counsel 
moved  to  strike  out  the  testimony  as  not  in  accordance  with 
the  pleadings.     This  motion  was  denied,  and  an  exception 
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taken,  and  while  this  is  not  urged  directly  upon  this  appeal,  it 
is  a  circumstance  which  may  fairly  be  considered,  for  it  is  still 
the  law  that  the  plaintiff  must  recover,  if  at  all,  upon  the 
issues  which  he  has  tendered. 

The  whole  groimdwork  of  the  plaintiffs  case  rests  upon  the 
theory  that  this  washroom,  concededly  without  defect  for  the 
main  purposes  of  its  construction  and  maintenance,  was  defec- 
tive as  to  this  driver  of  a  deUvery  wagon;  that  it  was  a  "  way  " 
within  the  meaning  of  the  Employers'  Liability  Act  for  this 
driver  to  get  to  the  blackboard,  and  that  as  to  him  the  master 
owed  a  duty  which  required  him  to  repair  this  drainage  hole 
and  the  floor  system  of  the  room.  This  is  certainly  a  refine- 
ment of  the  law  which  will,  if  adopted,  open  the  way  to  abuses 
which  could  not  have  been  contemplated  by  the  Legislature, 
and  we  do  not  beUeve  that  it  can  be  sustained  upon  any  correct 
rule  of  reasoning.  It  is  not,  however,  necessary  to  determine 
this  question  here,  for  the  plaintiff's  pleadings  do  not  attempt 
to  assert  that  he  was  limited  in  his  occupation  to  that  of  a 
mere. driver;  he  alleges  generally  that  he  was  in  the  employ  of 
the  defendant,  and  that  he  was  *'in  the  performance  of  his 
duties  as  said  employee  of  said  defendant,  and  while  he  was 
passing  through  the  brewery  aforesaid,"  he  received  his 
injmnes.  His  testimony  shows  that  he  was  in  this  washroom 
in  the  performance  of  his  duties,  and  it  is  shown  by  the  evi- 
dence that  he  had  been  in  this  washroom  in  the  performance 
of  similar  duties  for  a  period  of  two  years,  but  there  is  not  the 
sUghtest  evidence  that  the  defendant  had  any  knowledge  of 
any  alleged  defect  in  this  so-called  way,  or  that  the  plaintiff 
or  any  one  else  had  ever  suggested  in  any  manner  that  there 
was  any  danger  to  be  apprehended  from  the  use  of  this  drain 
in  the  performance  of  the  ordinary  work  of  washing  out  beer 
kegs  or  in  going  to  this  blackboard  twice  a  day.  Section  202 
of  the  Labor  Law  (Consol.  Laws,  chap.  31;  Laws  of  1909,  chap. 
36),  which  was  formerly  section  3  of  the  Employers'  Liability 
Act  (Laws  of  1902,  chap,  000)  provides  that  "  An  employee,  or 
his  legal  representative,  shall  not  be  entitled  under  this  article 
to  any  right  of  compensation  or  remedy  against  the  employer 
in  any  case  where  such  employee  knew  of  the  defect  or  negli- 
gence which  caused  the  injury,  and  failed,  within  a  reasonable 
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tiine,  to  give,  or  cause  to  be  given,  information  thereof  to  the 
employer,  or  to  some  person  superior  to  himself  in  the  service  of 
the  employer  who  had  intrusted  to  him  some  general  superintend- 
ence, imless  it  shall  appear  on  the  trial  that  such  defect  or  neg- 
ligence was  known  to  such  employer,  or  superior  person,  prior 
to  such  injuries  to  the  employee."  No  evidence  appeared  upon 
the  trial  to  indicate  that  the  defendant  knew  of  any  alleged 
"  defect  or  negligence."  The  plaintiflf  does  not  claim  to  have 
ever  notified  the  defendant  or  any  ^'  superior  person,"  or  any 
person,  of  any  alleged  "  defect  or  negligence,"  though  he  had 
been  employed  in  the  same  kind  of  work  and  had  been  at  the 
blackboard  at  least  twice  in  each  day,  and  had  been  in  the 
room  for  the  purpose  of  drinking  beer  from  the  tap  several 
times  each  day,  for  a  period  of  two  years  more  or  less,  aiid 
was  entirely  familiar  with  all  of  the  details  of  the  i-oom  and 
the  work  which  was  performed  therein. 

But  beyond  this,  the  floor  and  drain  arrangements  of  this 
washroom  were  not  a  ^^way"  within  the  meaning  of  the 
statute;  it  was  merely  a  place  provided  for  the  plaintiflf  to  per- 
form certain  incidental  services  in  connection  with  other 
employees  who  were  engaged  in  washing  out  the  beer  kegs, 
and  the  place  being  constructed  and  equipped  in  a  manner 
concededly  well  adapted  to  its  main  purpose,  and  not  exposing 
the  plaintiflf  to  any  undisclosed  dangers  in  the  performance  of 
his  incidental  duties  within  the  room,  it  is  idle  to  contend  that 
there  was  any  liability  on  the  part  of  the  defendant.  Webster 
defines  *'  way  "  as  ''  that  by,  upon,  or  along,  which  one  passes 
or  progresses;  opportunity  or  room  to  pass;  place  of  passing; 
passage;  road,  street,  track,  or  path  of  any  kind;  as,  they  built 
a  way  to  the  mine,"  and  it  is  a  word  of  much  more  limited 
extent  than  that  of  ^^ works"  used  in  the  ssune  statute, 
and  which  includes  the  entire  plant,  lands,  buildings, 
machinery,  etc.  {People  v.  Haight,  54  Hun,  8;  South  St, 
Joseph  Land  Co.  v.  Pitt^  114  Mo.  135.)  In  Caldwell  v.  Mills 
(14  Can.  L.  T.  171)  it  was  held  that  a  plank  was  a  "  way " 
within  the  meaning  of  the  Workman's  Compensation  for 
Injuries  Act  (R.  S.  Ont.,  chap.  141,  §  3,  subd.  1),  and  a  simi- 
lar doctrine  was  held  in  U,  S.  Rolling  Stock  Co,  v.  Weir  (96 
Ala.  396).  Applying  the  maxin  of  noscitur  a  sociiSy  the  mean- 
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ing  of  the  words,  and  consequently  the  intention  of  the  Legis- 
lature, may  be  ascertained  by  reference  to  the  context,  and  by 
considering  whether  the  words  in  question  and  the  surrounding 
words  are  in  fact  ejusdem  generis  and  referable  to  the  same  sub- 
ject-matter. (Broom  Leg.  Max.  [8th  ed.]  588.)  The  language 
of  the  statute  is  that  an  employee,  in  the  exercise  of  due  care, 
who  is  injured  "  By  reason  of  any  defect  in  the  condition  of  the 
ways,  works  or  machinery  connected  with  or  used  in  the  business 
of  the  employer  which  arose  from  or  had  not  been  discovered  or 
remedied  owing  to  the  negligence  of  the  employer  or  of  any  per- 
son in  the  service  of  the  employer  and  intrusted  by  him  with  the 
duty  of  seeing  that  the  ways,  works  or  machinery  were  in  projwr 
condition,"  shall  have  the  benefits  of  the  statute  upon  complying 
with  its  conditions.  (Labor  Law,  §  200  et  seq.)  ' '  Works  "  com- 
prehending the  entire  plant  —  all  of  the  real  estate,  buildings 
and  machinery  used  in  the  particular  business  —  while  "  way  " 
only  embraces  roads,  paths,  planks  or  other  passageways,  it 
must  be  entirely  obvious  that  this  floor  of  the  washroom,  with 
its  sink  hole,  was  in  no  proper  sense  a  * '  way. "  It  was  a  part  of 
the  "  works,''  and  as  a  part  of  the  works  —  as  a  means  to  the 
end  in  view  in  the  construction  and  equipment  of  a  wash- 
room—  it  is  conceded  that  it  had  no  defects.  Not  being 
defective  as  a  part  of  the  ^'  works,"  it  cannot  be  transformed 
into  a  "  way  "  for  the  sake  of  bringing  it  within  the  language  of 
the  statute,  for  it  has  none  of  the  elements  of  a  way  any  more 
than  any  other  room.  The  plain  and  obvious  intent  of  the 
Legislature  was  to  impose  the  higher  duty  upon  persons  or  cor- 
porations conducting  manufacturing  enterprises,  and  the  use  of 
the  word  "  ways  "  had  reference  to  the  passageways  between 
machines,  vats,  etc.,  or  between  different  departments,  and  was 
never  intended  to  make  that  which  was  a  proper  and  adequate 
part  of  the  works,  adapted  to  a  particular  purpose,  a  ''  way" 
for  one  who  was  incidentally  called  upon  to  enter  a  particular 
apartment.  So  it  was  held  in  Willetts  v.  Watt  (2  Q.  B.  92) 
where  a  workman  was  injured  by  falling  into  a  catchpit  in  the 
floor  of  a  workshop,  which  was  generally  kept  covered,  but  the 
cover  of  which  was  off  at  the  time  of  the  accident  for  a  tem- 
porary purpose,  that  there  coidd  not  be  said  to  be  a  defect  in 
the  condition  of  the  way.    Here  the  plaintiff  was  not  compelled 
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to  go  near  the  drainage  hole;  he  could  approach  the  platform 
under  the  blackboard  from  several  points  without  doing  so,  and 
the  idea  of  a  way  is  that  it  is  a  limited  path  between  two  points, 
where  the  servant  is  called  upon,  practically  by  necessity,  to 
pass  in  the  performance  of  his  duty.  Giving  to  each  word  in 
a  statute  its  proper  and  legitimate  scope,  and  giving  to  each 
word  some  force,  it  is  obvious  that  the  word  ^'  ways  "  is  one  of 
limited  scope,  and  is  intended  to  apply  where  it  might  be  fairly 
held  that  there  was  no  defect  in  the  ''  works  "  or  '^machinery  " 
as  a  whole,  such  as  a  defect  in  a  passageway  between  the 
machines,  or  between  dangerous  vats,  or  over  open  spaces,  as 
upon  a  plank. 

If  we  are  right  in  this  position  it  follows  that  the  action  did 
not  come  within  the  letter  or  the  spirit  of  the  Employers'  Lia- 
biUty  Act,  and  it  was  error,  therefore,  to  submit  the  question 
to  the  jury,  for  the  learned  trial  court  admits  in  a  memorandum 
that  the  alleged  defect  was  open  and  obvious,  and  that  at  com- 
mon law  the  plaintiff  would  not  be  entitled  to  recover. 

If  we  shoidd  hold,  however,  that  it  was  an  action  within  the 
statute,  we  are  still  of  the  opinion  that  the  judgment  should 
be  reversed  as  being  against  the  weight  of  evidence.  Here  was 
a  man  of  full  age,  of  a  fair  degree  of  intelligence,  who  had 
been  going  in  and  out  of  this  room  for  a  period  of  two  years, 
knowing  fully  the  purposes  to  which  it  was  devoted,  and  to  say 
that  there  could  be  any  question  about  his  knowing  and  appre- 
ciating any  dangers  which  might  attend  the  situation  is  absurd. 
There  were  no  conditions  which  were  not  as  open  and  as  obvious 
to  him  as  they  could  have  been  to  the  defendant,  and  while  it 
is  undoubtedly  the  duty  of  the  court,  under  the  statute,  to  sub- 
mit the  question  of  acceptance  of  the  risk  to  the  jury,  it  owes 
a  duty  of  setting  aside  a  verdict  where  it  is  not  supported  by 
evidence. 

The  real  truth  is  that  the  situation  did  not  suggest  to  any  one 
that  it  was  dangerous.  The  room  had  been  prepared  for  cer- 
tain work  and  it  was  well  adapted  to  that  work,  and  there  was 
no  reason  to  apprehend  the  accident  which  actually  happened. 
It  did  not  occur  to  the  plaintiff,  although  he  knew  all  about  the 
situation,  that  the  defendant  could  have  known  by  the  most 
rigid  inspection,  and  the  master  is  not  liable  because  he  has 
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failed  to  anticipate  an  accident  which  i^easonably  prudent  men, 
looking  to  the  -situation  before  the  accident,  would  not  have 
anticipated. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Carr  and  Rich,  JJ.,  concurred;  Thomas,  J.,  concurred  upon 
the  ground  that  the  place  of  accident  was  properly  maintained 
for  the  purposes  of  its  use;  Jenks,  P.  J.,  not  voting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


FoRTESQUE  W.  Anderson,  Plaintiff,  v.  National  Casualty 
Company,  Defendant. 

Second  Department,  June  7,  1912. 

Insurance  —  provision  requiring  insured  to  be  attended  by  "  physician  " 
—  licensed  osteopath  is  physician. 

One  licensed  to  practice  osteopathy  under  the  Public  Health  Law  of  this 
state  is  a  '*  regularly  qualified  physician  "  within  the  meaning  of  an  insur- 
ance policy  which  required  the  insured  to  be  attended  by  such  physician 
in  order  to  recover  for  sick  benefits,  although  such  osteopath  cannot 
administer  drugs  or  perform  surgery  with  instruments. 

Jbnks,  p.  J.,  and  Carr,  J.,  dissented. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

John  F.  Bradner,  for  the  plaintiff. 

Theodore  H.  Lord,  for  the  defendant. 

Thomas,  J. : 

Defendant  should  pay  the  plaintiff  a  stipulated  sum  for  sick 
benefits,  provided  the  osteopath  who  attended  him  was  a 
"regularly  quaUfied  physician," as  the  policy  requires,  for  in 
such  case  the  plaintiff  has  performed  the  contract  on  his  part. 
The  attendant  was  licensed  under  the  law  of  the  State  of  New 
York  (Public  Health  Law  [Consol.  Laws,  chap.  45;  Laws  of 
1909,  chap.  49],  art.  8),  but  thereby  he  is  not  permitted  to 
administer  drugs  or  to  perform  surgery  with  instruments. 
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Thereby  he  became  a  doctor  of  osteopathy.  This  license  places 
no  other  limitation  upon  his  status  as  a  physician  or  his 
service  to  persons  in  sickness.  {Matter  of  Bandel  v.  Depart- 
ment of  Healthy  193  N.  Y,  133.)  So  he  was  regularly  lic5ensed 
to  attend  the  assured  when  sick,  to  administer  anything  cura- 
tive save  drugs,  and  to  do  what  a  surgeon  may  do  without 
instruments.  The  statute  gave  him  the  legal  status  of  a 
physician,  and  that  was  what  the  policy  contemplated.  The 
policy  required  a  person  to  attend  the  assured,  licensed  by 
the  State  to  do  so,  for  the  cure  of  the  disease.  The  term  used 
is  equivalent  to  one  that  the  assured  shall  be  attended  by 
one  authorized  by  the  law  to  treat  the  sick.  I  find  a  defini- 
tion adopted  by  learned  writers  that  a  *' physician  is  one 
who  is  versed  in  medical  science,  a  branch  of  which  is  surgery, 
and  a  surgeon  is  a  physician  who  treats  bodily  injuries  and 
ills  by  manual  operations  and  the  use  of  surgical  instru- 
ments and  appUances."  The  osteopath  can  use  no  instru- 
ments or  drugs,  and  would  not,  but  he  is  licensed  to  treat  the 
injured  and  ailing  bodily  under  a  statute  that  regulates 
the  " Practice  of  Medicine."  Section  160 of  the  Public  Health 
Law  (Art.  8),  provides:  "  7.  The  practice  of  medicine  is  defined 
as  follows:  A  person  practices  medicine  within  the  meaning  of 
this  article,  except  as  hereinafter  stated,  who  holds  himself  out 
as  being  able  to  diagnose,  treat,  operate  or  prescribe  for  any 
human  disease,  pain,  injury,  deformity  or  physical  condition, 
and  who  shall  either  offer  or  undertake,  by  any  means  or 
method,  to  diagnose,  treat,  operate  or  prescribe  for  any  human 
disease,  pain,  injury,  deformity  or  physical  condition.  8.  *  Phy- 
sician '  means  a  practitioner  of  medicine."  Where  the  Legis- 
lature states  what  the  practice  of  medicine  is  and  who  may 
practice  it,  the  words  have  the  meaning  —  a  modified  one,  per- 
haps —  which  the  statute  gives  them. 

The  plaintiff  should  have  judgment  for$201*.65,  with  interest 
from  May  20,  1910,  with  costs. 

Woodward  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  and 
Carr,  J.,  dissented. 

Judgment  for  plaintiff,  with  costs,  in  accordance  with  the 
terms  of  the  submission. 
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In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Acts  of 
the  Property  of  Abraham  Abraham,  Deceased. 

Rose  Abraham  and  Others,  as  Executors,  etc.,  of  Abraham 
Abraham,  Deceased,  Appellants;  Wttjjam  Sohmer,  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

Second  Department,  Jane  7,  1912. 

Tax  — transfer  tax  —  rate  governed  by  statute  in  force  at  testator's 
deaths  amendment  by  chapter  732,  Laws  1911,  not  retroactive.  , 

While  the  method  of  procedure  in  determining  the  amount  of  a  transfer 
tax  is  controlled  by  the  statute  in  force  when  the  proceeding  is  taken, 
the  rights  of  the  parties  and  the  amount  of  the  tax  are  controlled  by  the 
statute  in  existence  at  the  time  of  the  transfer,  which  in  case  of  transfer 
by  will  is  the  date  of  the  testator^s  death. 

Hence,  where  a  testator  d|ed  prior  to  the  date  when  chapter  732  of  the 
Laws  of  1911,  amending  the  rate  of  taxation  ui>on  transfers,  went  into 
effect,  the  tax  should  be  assessed  under  the  statute  in  force  at  his  death, 
the  amendment  not  being  retroactive. 

Although  subdivision  5  of  section  220  of  the  Tax  Law,  as  amended  by  the 
act  aforesaid,  contains  the  words  "  When  any  such  person  or  corporation 
becomes  beneficially  entitled  in  possession  or  expectancy  to  any  property 
or  the  income  thereof  by  any  such  transfer,  whether  made  before  or 
after  the  passage  of  this  chapter,"  the  retroactive  words  refer  to  the  con- 
ditions upon  which  a  transfer  becomes  taxable  and  not  to  the  rate  of 
taxation. 

Appeal  by  Rose  Abraham  and  others,  as  executors,  etc.,  of 
Abraham  Abraham,  deceased,  from  an  order  of  the  Surrogate's 
Court  of  the  coimty  of  Kings,  entered  in  said  Surrogate's  Court 
on  the  23d  day  of  December,  1911,  fixing  the  transfer  tax  upon 
the  property  of  the  deceased,  and  also  from  an  order  of  said 
court,  entered  on  the  8th  day  of  March,  1912,  afl&rming  said 
order  of  assessment. 

Edward  M.  Orout  [F.  Sidney  Williams  with  him  on  the 
brief],  for  the  appellants. 

William  Law  Stout,  for  the  respondent. 

Burr,  J.: 

Abraham  Abraham  died  June  28,  1911.  His  will  was  admit- 
ted to  probate  July  tenth.    On  September  twenty-ninth  pro- 
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ceedings  were  taken  to  appraise  the  fair  market  value  of  his 
property  for  the  purpose  of  determining  the  amount  of  the 
transfer  tax  to  be  paid,  and  on  the  22d  of  December,  1911,  the 
appraiser's  report  was  filed.  On  March  8, 1912,  the  Surrogate's 
Court  of  Kings  county  made  an  order  affirming  said  report  and 
fixing  the  amount  of  the  tax.  From  that  order  this  appeal  is 
taken. 

By  an  act  which  went  into  effect  July  21, 1911  (Laws  of  1911, 
chap.  732),  the  Legislature  amended  the  Tax  Law  (ConsoL 
Laws,  chap.  60  [Laws  of  1909,  chap.  62],  as  amd.  by  Laws 
of  1910,  chap.  706).  Among  other  things  the  amendment 
related  to  the  rate  of  taxation  upon  transfers.  The  question 
here  presented  is  whether  the  tax  is  to  be  computed  as  of  the 
date  of  decedent's  death,  or  as  of  the  date  when  the  proceed- 
ings were  taken  to  determine  the  amoxmt  thereof.  While  the 
method  of  procedure  in  order  to  determine  the  amount  of  a 
transfer  tax  is  controlled  by  the  statute  in  force  when  the  pro- 
ceedings are  taken,  the  rights  of  the  parties  and  the  amoimt 
of  the  tax  are  controlled  by  the  statute  in  existence  at  the  time 
of  the  transfer,  which  in  this  case  was  the  date  of  decedent's 
death,  in  the  absence  of  clear  evidence  that  the  Legislature 
intended  that  the  amendatory  act  should  be  retroactive  in 
respect  to  rates.  {Matter  of  Sloane,  154  N.  Y.  109;  Matter  of 
Davis  J  149  id.  539;  Matter  of  Seaman,  147  id.  69;  Matter  of 
Van  Kleeck,  121  id.  701.)  By  section  220  of  the  Tax  Law  of 
1909  (supra)  it  was  provided  that  "  A  tax  shall  be  and  is  hereby 
imposed  upon  the  transfer  of  any  property,  real  or  personal,  of 
the  value  of  five  hundred  dollars  or  over,  or  of  any  interest 
therein  or  income  therefrom,  in  trust  or  otherwise,  to  per- 
sons or  corporations  not  exempt  by  law  from  taxation  on 
real  or  personal  property,  in  the  following  cases;"  then  follow 
six  subdivisions  specifying  the  cases  in  which  and  the  circum- 
stances under  which  transfers  should  be  taxable.  The  7th 
subdivision  of  the  same  section  fixed  the  rate  of  the  tax  at  '*  five 
per  centum  upon  the  clear  inai'ket  value  of  such  property, 
except  as  otherwise  pres(rribed  in  the  next  section."  Section 
221  then  prescribed  diffei'ent  rates  under  the  conditions  thei-ein 
specified,  and  it  was  then  provided  by  section  222  that  *' All 
taxes  imposed  by  this  article  shall  be  due  and  payable  at  the 
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time  of  the  transfer,  except  as  herein  otherwise  provided."  It 
will  be  observed  that  section  220  relates,  firsts  to  the  persons 
or  corporations  receiving  the  benefit  of  the  transfer;  seco7idy  to 
the  cases  and  conditions  to  which  the  act  was  applicable;  and, 
third,  to  the  general  rate  of  tax,  while  section  221  related 
solely  to  the  rate  under  varying  conditions  where  the  general 
rate  did  not  apply.  Sections  220  and  221  were  amended  in 
1910  (Laws  of  1910,  chap.  706).  Section  220,  as  amended,  still 
related  to  the  same  three  subjects.  No  change  was  made  in 
subdivision  7  relating  to  the  general  rate  of  the  tax.  Changes 
were  made  in  the  designation  of  the  persons  or  corporations 
receiving  the  benefit  of  the  transfer,  and  also  as  to  the  condi- 
tions thereof.  By  the  amendment  to  section  221  changes  were 
also  made  in  the  special  rates  theretofoi'e  provided  therein. 
But  no  change  was  made  in  section  222  as  to  the  date  when 
the  tax  became  due  and  payable.  When  the  act  was  further 
amended  in  1911  (Laws  of  1911,  chap.  732)  no  change  was 
made  in  section  222.  Section  220  was  amended  so  that  it 
related  only  to  two  of  the  three  subjects  theretofore  included 
therein.  The  provision  with  regard  to  rate  was  entirely  elim- 
inated and  was  transferred,  with  other  provisions  relating  to 
special  rates,  to  a  new  section  (221a).  This  section  related 
solely  to  the  rates  of  tax  and  prescribed  the  same  under  vary- 
ing conditions.  Subdivision  5  of  section  220,  as  amended  by 
the  act  of  1911,  contains  these  words:  '^  When  any  such  person 
or  corporation  becomes  beneficially  entitled,  in  possession  or 
expectancy,  to  any  property  or  the  income  thereof  by  any  such 
transfer  whether  made  before  or  after  the  passage  of  this 
chapter,"  and  appellants  seize  upon  these  words  as  a  basis  for 
claiming  that  the  rate  of  the  tax  is  to  be  determined  by  the  act 
of  1911  and  not  by  the  act  of  1910.  These  words  are  not  new. 
Identically  the  same  words  appear  in  the  Tax  Law  of  1896 
(Gen.  Laws,  chap.  24:  [Laws  of  1896,  chap.  908],  §  220,  subd.  3), 
except  that  the  final  wonl  of  the  sentence  was  then  *'act" 
instead  of  '^  chapter."  Tliey  have  l)een  continued  in  the  vari- 
ous tax  laws  since  that  date.  (See  Tax  Law  of  1896,  §  220, 
subd.  4,  as  amd.  by  Laws  of  1897,  chap.  284;  Laws  of  1905, 
chap.  368,  and  Laws  of  1908,  chap.  310;  Tax  Law  of  1909, 
§  220,  subd.  5,  as  amd.  siipra.)    They  have  always  referred  to 
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one  of  the  conditions  upon  which  a  transfer  became  taxable,, 
and  never  to  the  rate.  If  there  could  be  any  doubt  of  this 
before,  that  doubt  was  removed  when,  in  1911,  the  Legislature 
by  a  more  scientific  arrangement  of  the  language  of  the  law 
Umited  section  220  in  its  application  to  a  consideration  of  the 
persons  or  corporations  receiving  the  transfer  and  to  the  cases 
and  conditions  under  which  such  transfer  became  taxable.  To 
dislocate  this  subdivision  from  its  context  and  make  it  appli- 
cable to  the  subject-matter  of  section  221a,  relating  to  the  rate 
of  taxation,  is  sustained  by  no  rule  of  statutory  construction. 
No  contention  is  made  that  in  this  case  "  the  time  of  the  trans- 
fer "  was  other  than  at  the  date  of  death. 

The  orders  of  the  Surrogate's  Court  of  Kings  coimty  should 
be  aflfiimed,  with  ten  dollars  costs  and  disbursements. 

Jenks,  p.  J.,  HmscHBERG,  Woodward  and  Rich,  JJ., 
concurred. 

Orders  of  the  Surrogate's  Court  of  Kings  county  affirmed, 
with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  AppUcation  of  J.  Edward  Sdcmons  and 
Others,  Constituting  the  Board  of  Water  Supply  of  the  City 
of  New  York,  to  Acquire  Land,  etc.,  for  Hill  View 
Reservoir,  Section  No.  1,  Parcel  No.  5. 

William  R.  Ware  and  Edward  J.  Ware,  as  Trustees  imder 
the  Last  Will  and  Testament  of  Enoch  R.  Ware,  Deceased, 
Appellants;  The  City  of  New  York,  Respondent. 

Second  Department,  June  7,  1912. 

Eminent  domain — condemnation  for  additional  water  supply,  city  of 
New  York— aUowance  of  counsel  fees  to  landowner  —  statute  con- 
strued —  amount  of  fees  aUowable. 

Under  the  statute  authorizing  the  city  of  New  York  to  condemn  lands  to 
provide  for  an  additional  water  supply,  the  court  has  power  to  make  an 
allowance  for  counsel  fees  in  excess  of  $2,000  to  an  owner  whose  lands 
have  been  taken  and  who  has  appeared  in  the  proceeding  to  protect  his 
rights. 
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The  first  port  of  section  32  of  the  so-called  Water  Supply  Act  relates  to 
the  counsel  fees  incurred  by  landowners  whose  property  is  sought  to  be 
acquired,  while  the  latter  part  relates  to  the  fees  of  counsel  designated 
to  appear  for  the  city. 

An  award  of  counsel  fees  to  landowners  is  not  restricted  to  the  award  to 
the  guardians  of  incompetent  i)ersons  or  attorneys  appointed  by  the 
court  to  protect  the  interests  of  parties  who  have  not  appeared  as 
provided  for  in  section  13  of  the  statute. 

The  provisions  of  said  statute  relating  to  counsel  fees  are  not  affected  by 
chapter  725  of  the  Laws  of  1905  which  is  not  in  express  terms  either 
amendatory  or  supplementary  thereto  and  which  does  not  work  a  repeal 
by  implication. 

While  section  32  of  the  Water  Supply  Act,  relating  to  counsel  fees,  provides 
that  the  allowance  shall  not  exceed  the  limits  prescribed  by  section  3253 
of  the  Code  of  Civil  Procedure,  which  is  five  per  centum  upon  the  sum 
recovered  or  claimed,  etc,  the  following  section  of  the  Code,  limiting  the 
aggregate  to  |2,000,  is  not  appUcable  and  an  amount  in  excess  of  said 
siun  may  be  allowed. 

HiRscHBBRe,  J.,  dissented. 

Appeal  by  William  R.  Ware  and  another,  as  trustees,  etc., 
of  Enoch  R.  Ware,  deceased,  from  an  order  of  the  Supreme 
Court,  made  at  the  Orange  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  2Yth  day 
of  February,  1912,  in  so  far  as  said  order  denies  an  appUcation 
for  an  allowance  of  counsel  fees  in  excess  of  the  sum  of  $2,000. 

J,  Hampden  Dougherty^  Benjamin  Trapnell  and  Joseph  A. 
Flannert/y  for  the  appellants. 

Walter  C.  Sheppard  {William  McM.  Speer,  Louis  C. 
White  and  Archibald  B.  Watson  with  him  on  the  brief],  for 
the  respondent. 

Burr,  J. : 

In  1905  an  act  was  passed  designed,  among  other  things,  to 
enable  the  city  of  New  York  to  provide  for  an  additional 
supply  of  pure  and  wholesome  water,  and  to  acquire  the  lands 
necessary  for  that  purpose  (Laws  of  1905,  chap.  724).  For 
convenience  of  designation  we  shall  refer  to  it  as  "The  Water 
Supply  Act."  Pursuant  to  its  provisions,  proceedings  were 
taken  to  condemn  lands  belonging  to  appellants,  known  as 
parcel  No.  5.  Commissioners  of  appraisal  reported  that  the 
owners  thereof  were  entitled  to  an  award  of  $76,200,  with 
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interest  from  May  20,  1907,  amounting  on  January  20,  1912, 
to  $97,537.  A  motion  was  thereupon  made  by  them  for  an 
allowance  for  counsel  fees  and  disbursements.  The  learned 
court  at  Special  Term  granted  the  motion  to  the  extent  of 
making  an  allowance  in  the  sum  of  $2,000,  but  denied  so  much 
of  said  motion  as  asked  for  an  allowance  for  counsel  fees  in 
excess  of  that  sum  *'  for  want  of  power  in  the  court  to  grant 
the  same."  From  this  portion  of  the  order  the  landowners 
appeal. 

The  respondent  contends  in  the  first  place  that  the  Water 
Supply  Act  confers  no  authority  upon  the  court  to  make 
allowances  for  any  amount  to  those  persons  whose  lands  are 
condemned  in  accordance  with  the  provisions  thereof,  and  cites 
in  support  of  such  contention  Matter  of  Low  (103  App.  Div. 
530)  and  Matter  of  Rapid  Transit  R,  R.  Commissioners  (197 
N.  Y.  81,  110).  The  point  seems  not  to  have  been  raised  in 
the  court  below,  and  the  city  does  not  appeal  from  so  much  of 
the  order  as  granted  allowances  to  the  extent  of  $2,000.  But 
we  deem  this  contention  without  merit.  Both  of  the  cases 
rehed  upon  arose  under  the  Rapid  Transit  Act  (Laws  oif  1891, 
chap.  4,  and  the  acts  amendatory  thereof).  The  language  of 
the  Water  Supply  Act  differs  materially  from  that  contained 
therein.  By  section  62  of  the  Rapid  Transit  Act  (Laws  of 
1891,  chap.  4,  as  added  by  Laws  of  1894,  chap.  752,  and  amd. 
by  Laws  of  1909,  chap.  498)*  "  The  corporation  counsel  or  other 
principal  legal  adviser  to  said  city  shall,  either  iq  person  or 
by  such  counsel  as  he  shall  designate  for  the  purpose,  appear 
for  and  protect  the  interests  of  the  city  in  all  such  proceedings 
in  court  and  before  the  commissioners.  *  *  *  The  fees  of 
the  commissioners  and  all  other  necessary  expenses  in  and  about 
the  said  proceedings  provided  for  by  this  act  and  such  allow- 
ance for  c/)unsel  fees  as  may  be  made  by  order  of  the  court,  and 
all  reasonable  expenses  incuri'ed  by  said  corporation  coimsel,  or 
other  principal  legal  adviser  of  said  counsel  designated  by  him 
for  the  proper  presentation  and  defense  of  the  interests  of  said 
city  before  said  commissioners  and  in  court,  shall  be  paid  by  the 
comptroller  or  other  chief  financial  officer  of  said  city  out  of  the 

*  See,  also,  Laws  of  1910,  chap.  205,  aiudg.  said  §  02,— [Rbp. 
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funds  referred  to  in  the  last  preceding  section."  Construing 
this  language,  the  court  in  Matter  of  Rajnd  Tranisit  B,  B. 
Commissioners  {supi*a)  said:  ''  While  it  is  true  that  the  sec- 
tion authorizes  the  payment  '  of  such  allowances  for  counsel  as 
may  be  made  by  order  of  the  court,'  those  words  are  imme- 
diately followed  by  these,  '  and  all  reasonable  expenses  incurred 
by  said  corporation  counsel.'  The  latter  words  as  well  as  the 
entire  context  indicate  that  the  Legislature  had  in  mind  only 
the  outside  counsel  acting  or  employed  in  behalf  of  the  city. 
The  counsel  for  the  property  owners  are  not  mentioned."  As 
the  Rapid  Transit  Act  contained  no  other  provision  for  costs 
and  allowances,  it  was  held  that  in  the  absence  of  a  statute 
providing  therefor  none  could  be  allowed.  {Matter  of  City  of 
Brooklyn,  148  N.  Y.  107.)  The  Water  Supply  Act  contains 
two  provisions  relating  to  counsel  fees,  both  contained  in  the 
section  numbered  82.  By  the  first  it  is  provided  that  "  The  fees 
of  the  conunissioners  and  the  salaries  and  compensation  of  their 
employees,  and  their  necessary  traveling  expenses,  and  all  other 
necessary  expenses,  in  and  about  the  special  proceedings  pro- 
vided by  this  act  to  be  had  for  acquiring  title  or  extinguishing 
claims  for  damages  to  real  estate,  and  such  allowances  for 
counsel  fees  as  may  be  made  by  order  of  the  court  shall  be  paid 
by  the  comptroller  of  the  city  of  New  York  out  of  the  funds 
hereinafter  provided."  Here  the  provision  for  allowances  for 
counsel  fees  is  not  coupled  with  the  wonis  ''  and  all  i-easonable 
expenses  incurred  by  said  corporation  counsel."  Although  the 
act  does  authorize  the  corporation  counsel  to  employ  such  other 
counsel  as  he  shall  designate  for  the  pmpose,  to  appear  for  and 
protect  the  interests  of  the  city  in  all  proceedings  under  the 
act,  a  later  provision  of  the  same  section  expressly  provides  for 
the  payment  of  such  additional  counsel  in  these  words:  "The 
compensation  and  expenses  of  such  of  his  assistants  or  other 
counsel  as  the  corporation  coimsel  may  designate  to  represent 
and  aid  him  in  the  performance  of  his  duties  imder  this  act, 
shall  also  be  paid  out  of  the  funds  hereinafter  provided,  and 
upon  the  certificate  of  the  corporation  counsel  who  shall  have 
power  to  appoint  such  assistants  or  other  coimsel  and  to  fix 
their  compensation.^^  K  the  earlier  clause  were  intended  to 
cover  the  matter  of  compensation  of  additional  counsel  employed 

Digitized  by  VjOOQIC 


448    Matter  op  Simmons  (Hill  View  Reservoir,  Sec.  No.  1). 

Second  Department,  June,  1912.  [Vol.  151. 

in  behalf  of  the  city,  it  was  xinneoessaiy  to  specifically  provide 
therefor  by  the  later  clause.  In  addition,  the  amount  of 
compensation  of  such  additional  counsel  is  to  be  fixed  by  the 
corporation  counsel,  and  not  by  an  order  of  the  court.  Neces- 
sarily these  two  clauses  cannot  relate  to  the  same  thing. 
The  respondent  further  contends  that  if  the  earlier  clause  of 
the  section  can  relate  to  allowances  for  counsel  fees  incurred 
by  landowner^  whose  property  is  sought  to  be  acquired,  such 
allowances  must  be  limited  to  those  cases  referred  to  in  section 
13  of  the  same  act.  That  section  (as  amd.  by  Laws  of 
1906,  chap.  314)  provided  that  the  commissioners  might 
"determine  and  recommend  what  sums  if  any  ought  to  be 
paid  to  the  general  or  special  guardian  of  an  infant,  idiot 
or  person  of  unsound  miad,  or  to  an  attorney  appointed  by 
the  court  to  attend  to  the  interests  of  any  known  owner 
or  party  in  interest  who  has  not  appeared  in  the  proceed- 
ing, for  expenses  or  counsel  fees."  The  language  of  sec- 
tion 32  is  not  limited  in  express  terms  to  the  cases  referred  to 
in  section  13.  It  would  seem  unreasonable  that  an  allowance 
should  be  made  out  of  the  funds  in  the  comptroller's  hands 
to  coimsel  for  a  property  owner  who  did  not  appear  in  the 
proceeding,  while  one  who  did  appear  in  oi"der  to  protect 
and  maintain  his  rights  must  do  so  at  his  own  expense.  No 
provision  is  made  for  any  recommendation  by  the  commis- 
sioners as  to  counsel  fees  for  property  owners  of  the  latter 
class.  A  reason  may  be  foimd  for  the  distinction.  The  prop- 
erty owner  who  appears  and  protects  his  rights  can  himself 
make  appUcation  to  the  court  for  his  allowances  for  counsel 
fees.  In  the  case  of  the  property  owner  who  does  not  appear, 
the  court  might  well  have  the  assistance  of  a  recommendation 
from  the  commissioners  with  respect  to  the  expenses  of  an  attor- 
ney appointed  by  the  court  to  appear  for  them.  Thus  construed, 
the  provisions  of  the  act  may  be  made  harmonious,  and  in  the 
absence  of  any  controlling  reason,  if  allowances  for  counsel 
fees  are  to  be  made  to  any  of  the  persons  whose  property  is 
acquired,  at  least  as  favorable  consideration  should  be  shown  to 
those  who  have  appeared  and  assisted  the  court  in  determining 
their  rights  as  to  those  who  have  failed  to  appear  and  render 
such  assistance. 
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The  provisions  of  the  Water  Supply  Act  now  under  con- 
sideration are  not  affected  by  an  act  which  became  a  law 
simultaneously  with  it.  (Laws  of  1905,  chap.  726.)  This  is 
not  in  express  terms  either  amendatoiy  or  supplementary  of 
the  Water  Supply  Act.  While  some  of  its  provisions  may 
relate  to  proceedings  taken  thereimder,  the  act  generally  may 
also  apply  to  proceedings  taken  under  other  acts  and  prior  to 
the  passage  thereof.  It  contains  no  express  words  of  repeal, 
and  if  it  were  a  later  act,  which  it  is  not,  so  far  as  the  question 
here  under  consideration  is  concerned  there  is  no  such  neces- 
sary inconsistency  between  this  and  the  other  act  that  we 
are  required  to  hold  that  there  was  a  repeal  by  impUcation. 
{Matter  of  City  of  New  York  [Tovm  of  Hempstead]^  125 
App.  Div.  219.)  The  language  of  section  32  of  the  Water 
Supply  Act,  so  far  as  it  relates  to  allowances  to  counsel  for  the 
property  owners,  is  as  follows:  "  Such  allowances  shall  in  no 
case  exceed  the  limits  prescribed  by  section  three  thousand  two 
htmdred  and  fifty-three  of  the  Code  of  Civil  Procedure."  The 
limit  for  an  allowance  prescribed  in  that  section  is  "  a  sum  not 
exceeding  five  per  centum  upon  the  sum  recovered  or  claimed, 
or  the  value  of  the  subject-matter  involved. "  The  learned  court 
at  Special  Term  held  that  this  section  must  be  read  in  connection 
with  the  succeeding  section  (§  3264)  as  if  both  had  been  referred 
to..  The  language  of  section  3264  is  as  follows:  "But  all 
the  sums  awarded  to  the  plaintiff,  as  prescribed  in  section  3252 
of  this  act,  or  to  a  party  or  two  or  more  parties  on  the  same 
side,  as  prescribed  in  the  last  sentence  of  section  3261  of  this 
act,  and  in  subdivision  second  of  the  last  section,  cannot  exceed, 
in  the  aggregate,  two  thousand  dollars."  In  this  we  think 
that  the  court  erred.  Firsty  this  is  not  the  language  of  the 
Water  Supply  Act.  When  the  language  of  a  statute  is  plain 
and  efpecific,  its  meaning  may  not  be  changed  by  any  general 
principles  of  interpretation  or  construction.  {People  v.  Long 
Island  R.  R.  Co.,  194  N.  Y.  130.)  Second,  the  language  of 
section  3264  is  not  applicable  to  this  proceeding.  That  section 
relates  (a)  to  a  person  who  is  plaintiff  in  one  of  the  actions 
referred  to  in  section  3252  of  the  act;  (b)  to  a  party  or  to  two 
or  more  parties  on  the  same  side,  as  prescribed  in  the  last  sen- 
App.  Div.— Vol.  CLI.        29 
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tenoe  of  section  8251;  (c)  to  parties  in  the  actions  or  special 
proceedings  referred  to  in  the  last  subdivision  of  section  3253. 
The  appellants  are  not  included  in  either  class.  Not  only  are 
they  not  plaintiffs  in  one  of  the  classes  of  actions  described  in 
section  3252,  but  this  is  not  an  action  of  any  kind.  The  last 
sentence  of  section  3251  relates  only  to  parties  to  actions  which 
have  been  heard  in  the  Court  of  Appeals,  and  in  which  dam- 
ages have  been  awarded  by  way  of  costs  for  delay.  Finally 
although  this  is  a  special  proceeding,  it  is  not  one  of  those 
referred  to  in  the  last  subdivision  of  section  3253.  Its  provi- 
sions are  limited  to  certain  special  proceedings  by  certiorari  to 
review  assessments  imder  the  Tax  Law. 

Neither  is  there  any  general  policy  of  the  law  which  would 
require  the  limitation  of  allowances  to  the  sum  of  $2,000.  The 
General  Condemnation  Law  (Code  Civ.  Proc.  §§  3357-3384),  in 
that  portion  thereof  relating  to  allowances  in  addition  to  costs, 
specifies  the  amoimt  thereof  as  a  simi  ''not  exceeding  five  per 
centum  upon  the  amount  awarded."  (See  §  3372.)  No  other 
limitation  appears  therein.  The  analogy  between  proceedings 
taken  imder  the  Water  Supply  Act  and  the  General  Con- 
demnation Law  is  closer  than  between  such  proceedings  and 
the  actions  or  special  proceedings  referred  to  in  either  section 
8253  or  3254  of  the  Code  of  Civil  Procedure. 

So  much  of  the  order  as  is  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  proceeding 
remitted  to  the  Special  Term  to  consider  the  application  for 
allowance  by  way  of  counsel  fees  upon  the  merits. 

Thomas,  Cabr  and  Woodward,  JJ.,  concurred;  Hirschberg, 
J.,  dissented. 

Order,  in  so  far  as  appealed  from,  reversed,  with  ten  dollars 
costs  and  disbursements,  and  proceeding  remitted  to  the  Special 
Term  to  consider  application  for  allowance  by  way  of  counsel 
fee  upon  the  merits. 
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In  the  Matter  of  the  Application  and  Petition  of  John  A. 
Bensel  and  Others,  Constituting  the  Board  of  Water  Supply 
of  the  City  of  New  York,  to  Acquire  Eeal  Estate,  etc.,  in  the 
Towns  of  Yorktown  and  Newcastle,  Westchester  County, 
New  York,  for  the  Purpose  of  Providing  an  Additional 
Supply  of  Pure  and  Wholesome  Water  for  the  Use  of  The 
CrPY  of  New  York,  Appellant.  (Catskill  Aqueduct,  Section 
No.  13.) 

Leverett  H.  Baker,  Petitioner,  Eespondent. 
Second  Department,  June  7,  1912. 

Eminent  domain— condemnation  for  additional  water  supply,  city  of 
New  York— acceptance  of  award— estoppel  as  to  claim  for  further 
award. 

A  landowner,  a  portion  of  whose  lands  has  been  condemned  by  the  city 
of  New  York  under  the  statute  authorizing  the  acquisition  of  lands  for  the 
purpose  of  providing  an  additional  water  supply,  who  has,  as  permitted 
by  statute,  given  evidence  before  the  commissioners  as  to  the  value  of 
lands  actually  taken  and  the  resultant  damage  to  the  portion  not  taken, 
both  of  which  tracts  were  laid  down  on  the  ofiBcial  map,  and  who  has 
accepted  an  award  in  full  satisfaction  of  all  damage  sustained,  is  not 
entitled  thereafter  to  a  writ  of  mandamus  compelling  the  commissioners 
to  take  further  testimony  as  to  further  damage  to  the  parcel  not  taken 
resulting  from  the  drying  up  of  a  spring. 

Having  accepted  without  appeal  the  adjudication  as  to  his  damage,  he 
may  not  repudiate  a  part  of  it  and  seek  a  new  award  for  a  particular 
item. 

Appeal  by  the  City  of  New  York  from  an  order  of  the 
Supreme  Court,  made  at  the  Westchester  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
on  the  18th  day  of  September,  1911,  granting  a  peremptory 
writ  of  mandamus  directing  commissioners  of  appraisal  in 
this  proceeding  to  convene  and  hear  certain  testimony  and  to 
determine  certain  claims  for  damages. 

J.  J.  BeavdricLS  [Archibald  B.  Watson  with  him  on  the 
brief],  for  the  appellant. 

Clinton  T.  Taylor,  for  the  resix)ndent. 
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Woodward,  J. : 

The  proceeding  now  before  us  was  instituted  under  the  pro- 
visions of  chapter  724  of  the  Laws  of  1905,  as  amended,  to 
acquire  real  estate  for  the  Catskill  aqueduct  and  appurte- 
nances. Upon  the  petition  of  the  city  of  New  York  the  com- 
missioners were  duly  appointed  and  qualified,  and,  upon  the 
taking  of  the  constitutional  oath,  the  fee  of  parcel  929  on  the 
map  in  this  proceeding  vested  in  the  city  of  New  York. 
Leverett  H.  Baker,  the  respondent  herein,  was  the  original 
owner  of  parcel  No.  929,  together  with  certain  contiguous  real 
estate,  and  in  due  time  presented  his  claim  to  the  commissioners 
for  the  damages  caused  by  the  taking  of  said  parcel  of  real 
estate.  He  appeared  from  time  to  time  and  gave  evidence  of 
the  value  of  the  parcel  taken,  as  well  as  of  the  damages  to 
result  to  his  contiguous  real  estate  The  commissioners,  after 
hearing  such  testimony  and  viewing  the  premises,  on  the  25th 
day  of  August,  1910,  made  their  first  separate  report,  in  which 
they  awarded  the  sum  of  $12,000  to  Leverett  H.  Baker  for  the 
taking  of  said  parcel  No.  929,  and  all  damages  occasioned  to 
him  thereby,  in  the  following  language:  *' Twelve  thousand 
dollars  ($12,000)  is  the  sum  ascertained  and  determined  by  us  as 
aforesaid  to  be  paid  to  the  owners  of  and  persons  interested  in 
the  said  land  for  the  taking  of  the  fee  desigpaated  on  said  map 
as  Parcel  No.  929,  and  in  full  satisfaction  of  all  damage  sus- 
tained or  which  may  be  sustained  by  them  by  reason  of  the 
acquisition,  use  or  occupation  for  the  purposes  indicated  in  said 
act  or  the  acts  amendatory  thereof  of  said  fee  and  of  all  the 
other  real  estate  laid  down  on  said  map.*' 

There  is  no  question  that  aU  of  the  real  estate  owned  by  the 
respondent  in  connection  with  parcel  No.  929,  was  indicated 
upon  the  map  before  the  commissioners,  and  there  is  no  ques- 
tion that  they  had  full  jurisdiction  of  the  subject-matter  and 
of  the  respondent.  The  report  was  subsequently  confirmed  by 
the  Supreme  Court  by  an  order  dated  the  8th  day  of  October, 
1910,  and  on  or  about  the  5th  day  of  April,  1911,  the  comp- 
troller of  the  city  of  New  York  paid  the  amount  of  said  award, 
with  interest  to  the  date  of  payment,  pursuant  to  the  statute, 
to  the  said  Leverett  H.  Baker,  the  respondent. 

On  or  about  the  6th  day  of  January,  1911,  claimant  respond- 
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ent  presented  a  claim  to  the  said  commissioners  for  damages 
alleged  to  have  been  caused  to  land  owned  by  him  contiguous 
to  parcel  929,  and  claimed  to  have  been  damaged  by  the  con- 
struction and  maintenance  upon  parcel  929  of  the  aqueduct 
and  appurtenances.  The  commissioners  refused  to  hear  evi- 
dence upon  the  new  claim  upon  the  groimd  that  the  matter 
had  been  considered  in  the  trial  of  parcel  929.  On  or  about 
the  14th  day  of  April,  1911,  notice  of  motion  of  respondent's 
attorneys  for  a  peremptory  writ  of  mandamus  directing  the 
said  commissioners  to  convene  for  the  purpose  of  hearing  the 
testimony  respecting  said  claim,  was  served  upon  the  corpora- 
tion counsel  of  the  city  of  New  York,  and  on  September  18, 
1911,  the  order  appealed  from,  dated  April  29,  1911,  was  duly 
served.  The  particular  claim  is  that  a  certain  spring  upon  the 
respondent's  premises  contiguous  to  parcel  929  has  been  caused 
to  dry  up  by  reason  of  the  construction  and  maintenance  of  the 
aqueduct,  to  the  damage  of  the  respondent's  property.  The 
city  of  New  York  appeals  from  this  order. 

The  respondent  admits  upon  this  appeal  that  it  "  is  not  to  be 
denied  that  the  general  doctrine  of  the  decisions  in  several 
States  is  that  damages  must  be  assessed  once  for  all  and  that 
when  once  assessed  according  to  law,  they  include  all  the 
injuries  resulting  from  the  particular  appropriation  and  from 
the  construction  and  oi)eration  of  the  works  in  a  reasonable 
and  proper  manner  for  all  time  to  come,"  citing  Lewis  on  Emi- 
nent Domain  (3d  ed.),  section  819,  but  we  are  urged  to  adopt 
as  the  law  of  this  State  the  theory  which  Mr.  Lewis  urges  ia 
section  820  of  Lewis  on  Eminent  Domain,  to  the  effect  that 
damages  resulting  from  the  construction  of  the  public  works 
should  be  left  open  for  adjudication  after  the  improvement  has 
been  made  and  put  into  operation,  a  rule  which  in  practical 
operation  would  discourage  iavestments,  for  the  reason  that  it 
could  never  be  known  in  advance  the  approximate  cost  of 
the  work  to  be  imdertaken.  It  is,  moreover,  doubtful  if  the 
adoption  of  this  rule  would  operate  to  the  advantage  of  indi- 
vidual property  owners,  for  the  reason  that  it  is  usually  much 
easier  to  get  allowances  for  damages  which  are  speculative  in 
a  condemnation  proceeding  than  it  is  to  estabhsh  the  actual 
damages  resulting  from  the  construction  and  operation  of  an. 
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enterprise  of  a  public  character.  However  this  may  be,  the 
courts  of  this  State  have  laid  down  the  rule  that  the  principle 
upon  which  compensation  is  to  be  made  to  the  owner  of  land 
taken  by  proceedings  of  this  character  is,  firsts  that  such  owner 
is  to  receive  the  full  value  of  the  land  taken;  and,  second y  where 
only  a  part  of  the  land  is  taken,  a  fair  and  adequate  compen- 
sation for  the  injury  to  the  residue  sustained,  or  to  be  sustained, 
by  the  construction  and  operation  of  the  particular  pubUc  work. 
{Newman  v.  Metropolitan  El.  B.  Co.,  118  N.  Y.  618,  623.) 
In  the  later  case  of  Bohm  v.  Metropolitan  El.  B.  Co.  (129 
N.  Y.  576)  Judge  Peckham  says  that  "as  to  the  land  remain- 
ing, the  question  has  been  to  some  extent  mooted,  whether  the 
company  should  pay  for  the  injury  caused  to  such  land  by  the 
mere  taking  of  the  other  property,  or  whether,  in  case  the  pro- 
posed use  of  the  proi)erty  taken  would  depreciate  the  value  of 
that  which  was  not  taken,  such  proposed  use  could  be  regarded 
and  the  depreciation  arising  therefrom  be  awarded  as  part  of 
the  consequential  damages  suffered  from  the  taking.  I  think 
the  latter  is  the  true  rule."  {South  Buffalo  B.  Co.  v.  Kirkover, 
176  N.  Y.  301.) 

This  is  what  has  been  done  in  the  case  of  the  respondent;  he 
has  been  before  the  commissioners,  has  introduced  his  evidence 
as  to  the  value  of  the  lands  actually  taken,  and  the  damages  to 
the  lands  not  taken,  including  those  damages  which  might 
result  from  the  construction  and  maintenance  of  the  aqueduct, 
and  the  determination  of  the  commissioners  upon  this  issue  has 
been  confirmed  by  the  court,  and  the  respondent  has  been  paid 
for  these  damages.  He  now  seeks,  not  to  open  up  the  whole 
question  of  his  damages  as  they  might  be  shown  to  exist  after 
the  construction  of  the  aqueduct,  but  to  compel  the  commis- 
sioners to  take  testimony  as  to  a  particular  element  of  damages 
as  to  which  he  claims  he  has  not  been  compensated.  It  seems 
to  us  that  he  cannot,  while  supporting  the  adjudication  as  it 
stands,  demand  that  he  shall  be  permitted  to  repudiate  a  part 
of  it  and  to  open  the  way  to  a  new  award  for  a  particular  item 
of  damages.  The  language  of  the  award  is  that  he  is  allowed 
$12,000  "for  the  taking  of  the  fee  designated  on  said  map  as 
parcel  No.  929,  and  in  full  satisfaction  of  all  damage  sustained 
or  which  may  be  sustained  by  them  by  reason  of  the  acquis^- 
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tion,  use  or  occupation  for  the  purposes  indicated  in  said  act 
or  the  acts  amendatory  thereof  of  said  fee  and  of  all  the 
other  real  estate  laid  down  on  said  map."  Having  been  paid 
all  of  his  claim,  both  for  the  fee  and  for  the  damages  which  were 
sustained  or  might  be  sustained,  he  has  no  further  claim  upon 
the  city  of  New  York,  and  it  is  idle  to  contend  that  the  respond- 
ent is  helped  out  by  the  provisions  of  section  19  of  chapter  724 
of  the  Laws  of  1905,  or  of  section  42  of  chapter  724  of  the 
Laws  of  1905,  as  amended  by  chapter  314  of  the  Laws  of  1906, 
or  by  section  8  of  chapter  725  of  the  Laws  of  1905.  The 
respondent  has  already  made  his  claim  imder  the  provisions  of 
section  19,  and  it  is  not  suggested  that  his  real  estate  was  not 
shown  upon  the  maps  provided  for  in  the  act,  as  a  part  of  the 
proceedings,  while  section  42,  as  amended,  merely  provides,  in 
so  far  as  it  might  have  any  relation  here,  to  the  case  of  an 
"owner  of  any  real  estate  not  taken  by  virtue  of  this  act,*' 
etc.,  and  section  8  of  chapter  725  relates  to  a  case  in  which 
"  any  person  owning  private  property  not  actually  taken  or 
proposed  to  be  taken  thereunder,  but  which  will  in  his  opinion 
be  damaged,"  etc.  None  of  these  conditions  exist  in  the  case 
of  the  respondent.  He  was  the  owner  of  a  tract  of  land  which 
included  parcel  No.  929.  All  of  the  steps  were  taken  to  bring 
him  into  court,  where  he  appeared  and  Utigated  his  claim,  not 
only  for  the  value  of  the  fee,  but  for  the  present  and  prospective 
damages  to  that  portion  of  his  land  which  remained  after  the 
taking,  and  all  of  his  rights  were,  under  the  law,  adjudicated 
in  that  one  proceeding.  He  has  accepted  the  benefits  of  that 
award,  without  api)eal,  and  he  cannot  be  permitted  to  hold  on 
to  the  $12,000  which  has  been  paid  to  him  in  "  full  satisfaction 
of  all  damage  sustained  or  which  may  be  sustained,"  and 
relitigate  the  question  of  those  damages. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  appUcation  for  a  writ  of  per- 
emptory mandamus  denied,  with  costs. 

Jenks,  p.  J.,  HiRSCHBERG,  BuRR  and  EiCH,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
application  for  writ  of  peremptory  mandamus  denied,  with 
costs. 
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In  the  Matter  of  the  Petition  of  William  W.  Farley,  as  State 
Commissioner  of  Excise,  Respondent,  for  an  Order  Enjoin- 
ing William  J.  Dreeland,  Appellant,  from  Trafficking  in 
Liquors  Contrary  to  the  Provisions  of  the  Liquor  Tax  Law. 

Second  Department,  June  7,  1913. 

Intoxicating    liquors— injunction— aMignment    of  certificate    after 
premises  became  disorderly. 

Where,  after  the  holder  of  a  liquor  tax  certificate  had  allowed  his  premises 
to  become  disorderly  but  before  his  conviction,  he  assigned  the  certificate 
and  subsequent  to  a  conviction  for  the  offense  the  assignee  procured 
another  certificate  for  the  same  premises  to  be  issued,  he  wUl  be  enjoined 
from  trafficking  in  liquor  for  one  year  from  the  time  of  the  conviction  of 
his  assignor. 

Appeal  by  William  J.  Dreeland  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  Coimty  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
18th  day  of  April,  1912,  enjoining  the  appellant  from  traffick- 
ing in  liquors  at  171  Myrtle  avenue,  Brooklyn,  New  York. 

This  proceeding  was  instituted  pursuant  to  section  28  of  the 
Liquor  Tax  Law  (Consol.  Laws,  chap.  34  [Laws  of  1909,  chap. 
39],  as  amd.  by  Laws  of  1909,  chap.  281). 

Ralph  K,  Jacobs,  for  the  appellant. 

Ira  L.  Rosenson  [Charles  Firestone  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J. : 

A  liquor  tax  certificate  was  issued  to  Max  Freeman  and  Jacob 
Siegel,  comprising  the  firm  of  Freeman  &  Siegel,  under  subdi- 
vision 1  of  section  8  of  the  Liquor  Tax  Law  (Consol.  Laws,  chap. 
34  [Laws  of  1909,  chap.  89],  as  amd.  by  Laws  of  1909,  chap.  281), 
for  premises  No.  1 71  Myrtle  avenue,  Brooklyn,  for  the  excise  year 
commencing  October  1,  1910.  On  December  first  of  that  year 
the  holders  of  said  liquor  tax  certificate  suffered  and  permitted 
the  premises  for  which  said  certificate  was  issued  to  become  dis- 
orderly, and  on  the  22d  day  of  June,  1911,  one  of  the  holders, 
Jacob  Siegel,  after  a  trial  in  the  Court  of  Special  Sessions  in  the 
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lx)rough  of  Brooklyn,  was  found  guilty  and  duly  convicted  of 
conducting  a  disorderly  house  at  the  certificated  premises.  On 
the  29th  day  of  December,  1910,  subsequent  to  the  violation 
and  before  the  conviction  of  Siegel,  the  holders  of  said  certifi- 
cate caused  the  same  to  be  transferred  to  the  present  respond- 
ent, William  J.  Dreeland.  While  an  appeal  from  the  convic- 
tion of  Siegel  was  pending,  the  respondent  Dreeland  had  issued 
to  him  on  September  18, 1911,  Uquor  tax  certificate  No.  6010  for 
traffic  in  Uquors  at  the  same  premises  for  the  excise  year  begin- 
ning October  1,  1911.  The  appeal  taken  by  Jacob  Siegel  not 
having  been  brought  to  a  determination  on  December  1,  1911, 
the  petitioner,  as  State  Commissioner  of  Excise,  caused  an 
order  to  show  cause  to  issue,  returnable  on  the  7th  day  of 
December,  1911,  why  the  respondent  Dreeland  should  not  be 
enjoined  from  trafficking  in  Uquors  contrary  to  the  provisions 
of  the  Liquor  Tax  Law  until  Jime  21,  1912.  The  proceeding 
resulted  in  an  order  enjoining  the  respondent,  and  from  this 
order  the  respondent  appeals  to  this  court. 

This  same  question  was  presented  to  the  court  in  Matter  of 
Farley  (149  App.  Div.  637),  and  the  First  Department  unani- 
mously held  that  the  injunction  was  proper,  and  we  see  no  rea- 
son for  disagreeing  with  that  determination.  The  question  of 
the  constitutionality  of  this  provision  of  subdivision  8  of  sec- 
tion 15  of  the  Liquor  Tax  Law  (as  amd.  by  Laws  of  1911, 
chap.  648)*  was  before  this  court  in  Matter  of  Clement  (Siems 
Certificate)  (141  App.  Div.  139,  140),  and  we  there  held  that  no 
constitutional  rights  of  the  respondent  were  invaded. 

The  order  ajfpealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Jenks,  p.  J.,  HiRSCHBERG,  BuRR  and  EiCH,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  • 

*  Bince  amd.  by  Laws  of  1912,  chap.  878.—  [Rbp. 
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The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Respondent,  v.  Guillaubie  A.  Reusens  and  Others, 
Appellants,  Impleaded  with  Amanda  De  Graaf  and  Others, 

Defendants. 

Second  Department,  June  7, 1913. 

Eminent  domain  —  failure  of  defendant  to  answer  in  condemnation 
proceedings — award  of  immediate  possession  unauthorized. 

Where  the  defendant  in  a  proceeding  to  condemn  land  for  railroad  pur- 
poses has  appeared  but  failed  to  answer  and  a  judgment  of  condemna- 
tion has  been  entered,  it  is  the  same  as  though  an  answer  had  been 
interposed  and  a  trial  had  of  the  issues  raised. 

But  where  the  defendant  failed  to  answer,  the  court  is  without  power  to 
award  the  condemnor  immediate  possession  on  giving  security,  pursuant 
to  section  8880  of  the  Code  of  Civil  Procedure. 

Section  8380  of  the  Code  of  Civil  Procedure  provides  only  for  cases  in 
which  an  answer  has  been  interposed. 

HiRSCHBBRa,  J.,  dissented. 

Appeal  by  the  defendants,  Guillamne  A.  Reusens  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  coimty 
of  Westchester  on  the  28th  day  of  December,  1911,  permitting 
the  plaintiff  to  take  possession  of  the  premises  sought  to  be 
condemned,  upon  paying  certain  moneys  into  court. 

James  W,  Hustedy  for  the  appellants. 

Oeorge  H.  Walker  [Alexander  8.  Lyman  with  him  on  the 
brief],  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  seeks  in  this  proceeding  to  condemn  certain 
lan^  along  the  line  of  its  railroad  for  additional  terminal  and 
operating  f  aciUties.  The  petition  was  duly  presented  at  a  term 
of  the  Supreme  Court  held  in  Nyack,  Rockland  county,  on  the 
25th  day  of  November,  1911.  The  defendants  appellants  duly 
appeared,  but  did  not  put  in  any  answer,  and  judgment  of  con- 
demnation was  duly  entered  in  the  office  of  the  clerk  of  West- 
chester county  on  the  11th  day  of  December,  1911.  Subse- 
quently the  plaintiff  prepared  and  served  on  said  defendants  a 
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notice  of  motion,  supported  by  affidavits,  for  an  order  granting 
the  plaintiff  immediate  possession  of  the  pi'emises  described  in 
the  petition,  with  the  right  to  devote  the  same  temporarily  to 
the  public  uses  specified  thereiu,  upon  depositing  with  the  couct 
the  sum  required  by  the  court  in  accordance  with  section  3380 
of  the  Code  of  Civil  Procedure,  and  for  such  other  and  further 
relief  as  to  the  court  might  seem  proper.  The  defendants 
appeared  in  opposition  to  this  motion,  upon  the  ground  that 
the  court  was  without  jurisdiction  to  grant  the  same,  and  the 
court  granted  the  motion.  The  defendants  appeal  to  this  court 
from  the  order  entered,  and  the  only  question  is  that  of  the 
jurisdiction  of  the  com^i  to  grant  the  same. 

The  learned  court  at  Special  Term,  in  granting  the  motion, 
handed  down  an  opinion,  in  which,  after  stating  that  it  must 
be  assumed  for  the  purposes  of  this  motion  that  the  pubhc 
interest  required  the  immediate  use  of  the  premises,  says:  "  The 
delay  in  these  proceedings  invariably  follows  the  judgment  of 
condenmation  and  the  appointment  of  commissioners  and  is 
incident  to  the  proceedings  before  the  commissioners,  and  for 
the  court  to  hold  that  it  has  no  power  in  such  a  case  as  this  to 
grant  immediate  possession,  would  be  to  nullify  the  statute 
which  was  enacted  for  the  benefit  and  relief  of  the  public.  I 
think  it  shoidd  be  held  for  the  purposes  of  this  motion,  that  a 
judgment  of  condemnation  having  been  made,  the  case  stands 
the  same  as  though  an  answer  had  been  interposed  and  the 
trial  had  been  had  upon  the  issues  raised  thereby." 

We  quite  agree  with  the  learned  court  *'  that  a  judgment  of 
condemnation  having  been  made,  the  case  stands  the  same  as 
though  an  answer  had  been  interposed  and  the  trial  had  been 
had  upon  the  issues  raised  thereby,"  but  it  does  not  follow  from 
this  that  the  court  is  authorized  to  give  immediate  possession. 
On  the  contrary,  the  statute  provides  that  ^^If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interposed 
and  it  appears  from  the  petition  that  he  is  entitled  to  the 
relief  demanded,  judgment  shall  be  entered,  adjudging  that 
the  condemnation  of  the  real  property  described  is  necessary 
for  the  public  use,  and  that  the  plaintiff  is  entitled  to  take  and 
hold  the  property  for  the  public  use  specified,  upon  making 
compensation  therefor,  and  the  court  shall  thereupon  appoint 

Digitized  by  VjOOQIC 


460    New  York  Central  &  H.  R.  R.  R.  Co.  v.  Reusens. 

Second  Department,  June,  1912.  [Vol.  151. 

three  disinterested  and  competent  freeholders,"  etc.  (Code 
Civ.  Proc.  §  3369.)  The  next  section  provides  for  the  proceed- 
ings of  commissioners,  and  section  3371  provides  for  the  pro- 
ceedings on  the  coming  in  of  the  report  of  such  commissioners, 
and  it  is  provided:  "  If  the  report  is  confirmed,  the  oonrt  shall 
enter  a  final  order  in  the  proceeding,  directing  that  compen- 
sation shall  be  made  to  the  owners  of  the  property,  pursuant 
to  the  determination  of  the  commissioners,  and  that  upon  pay- 
ment of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  com^i,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title." 

It  thus  appears  that  the  statute  has  fully  provided  for  a  case 
in  which  no  answer  is  interposed,  and  it  makes  no  suggestion 
of  any  intention  to  permit  the  plaintiff  to  enter  into  possession 
of  the  premises  until  the  "  payment  of  such  compensation  "  as 
has  been  found  by  the  commissioners  and  confirmed  by  the 
court.  Under  the  well-established  rule  that  the  express 
mention  of  one  thing  excludes,  by  implication,  all  others 
{Aidtman  &  Taylor  Co.  v.  Symey  163  N.  Y.  54,  57),  it  must  be 
apparent  that  the  learned  court  at  Special  Term  has  failed  to 
get  the  true  spirit  of  the  statute.  Section  3380  merely  provides 
for  a  case  in  which  an  answer  is  interposed,  and  it  appears  to 
the  satisfaction  of  the  court  that  the  public  interests  will  be 
prejudiced  by  the  delay,  in  which  event  the  court  is  authorized 
to  direct  "  that  the  plaintiff  be  permitted  to  enter  immediately 
upon  the  real  property  to  be  taken,  and  devote  it  temporarily 
to  the  public  use  specified  in  the  petition,  upon  depositing  with 
the  court  the  sum  stated  in  the  answer  as  the  value  of  the 
property,  and  which  sum  shall  be  applied,  so  far  as  it  may  be 
necessary  for  that  purpose,  to  the  payment  of  the  award,"  etc. 
It  is  to  avoid  the  delay  before  the  entry  of  judgment,  not  that 
subsequent  thereto,  that  section  3380  of  the  Code  of  Civil  Pro- 
cedure is  directed,  and  while  the  court  will  not  permit  a  mere 
trick  or  an  inadvertence  to  defeat  the  pmposes  of  this  section 
{New  York  Central  &  H.  B.  R.  R.  Co.  v.  Lally,  62  Misc.  Rep. 
506;  Matter  of  Niagara^  Lockport  &  Ontario  Power  Co.,  Ill 
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App.  Div.  686),  there  is  no  justification  in  any  adjudicated  case 
for  the  order  now  before  us. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements. 

Jenks,  p.  J.,  and  Rich,  J.,  concurred;  Hirschberq,  J., 
dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


The  People  op  the  State  of  New  York  ex  rel.  McWalter 
B.  Sutton,  Appellant,  v.  Moses  J.  Harris,  a  Magistrate  of 
the  City  of  New  York,  Second  Division,  Respondent. 

Second  Department,  June  7,  1912. 

Habeas  corpus — facts  not  Justifying  imprisonment — assignment  of 

interest  in  estate. 

Habeas  corpus  to  obtain  the  discharge  of  one  imprisoned  on  the  charge  of 
grand  larceny  by  making  an  assignment  of  his  interest  in  an  estate  at  a 
time  when  he  had  made  an  alleged  prior  assignment  of  the  same  interest. 
Evidence  examined,  and  held^  insufficient  to  show  that  the  relator 
had  made  a  prior  assignment  and  that  he  should  be  discharged  from 
imprisonment. 

Appeal  by  the  relator,  McWalter  B.  Sutton,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  2d  day  of  March,  1912,  dismissing  a  writ  of 
habeas  corpus. 

Max  Broturiy  for  the  appellant. 

Hersey  Egginton^  Assistant  District  Attorney  [Janies  C. 
Cropsey,  District  Attomeyy  with  him  on  the  brief],  for  the 
respondent. 

Woodward,  J. : 

Bichard  D.  Monaghan,  on  the  23d  day  of  August,  1911,  laid 
an  information  before  a  Magistrate's  Court  in  the  borough  of 
Brooklyn,  charging  the  relator  with  the  crime  of  grand  lar- 
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ceny,  the  specifications  being,  in  substance,  that  the  relator 
called  upon  him  and  represented  that  he  had  an  income  of 
about  $2,500  per  year,  payable  quarterly,  from  the  estate  of  his 
deceased  father;  that  $750  of  this  amount  would  be  due  on  the 
first  day  of  May  following,  and  that  no  part  of  the  same  had 
been  assigned  or  disposed  of;  that  relator  stated  that  if  the  depo- 
nent would  loan  him  the  sum  of  $150,  he,  the  relator,  would 
execute  and  deliver  to  deponent  an  assignment  of  $450  out  of 
said  income  of  $750,  and  also  give  a  promissory  note  due  May 
1,  1911,  for  a  similar  amount;  that,  relying  upon  these  state- 
ments, deponent  agreed  to  make  such  loan;  that  the  relator 
executed  and  delivered  a  writing  purporting  to  be  an  assign- 
ment of  the  sum  of  $450  from  the  income,  and  that  deponent 
thereupon  delivered  to  the  relator  the  sum  of  $450;  that  subse- 
quently, and  on  the  2d  day  of  May,  1911,  "your  deponent 
caused  to  be  presented  at  the  office  of  Oscar  Passavant,  execu- 
tor of  the  estate  of  Geo.  W.  Sutton,  deceased,  where  the  afore- 
said income  to  this  defendant  is  payable,  the  annexed  assign- 
ment, who  referred  deponent's  representative  Samuel  G.  Lock- 
wood  to  his  attorneys,  and  the  attorney  for  the  estate.  Marshal 
Steams.  Your  deponent  has  been  informed  by  said  Samuel  G. 
Lockwood,  that  the  said  Marshal  Steams  refused  to  recognize 
said  assignment  or  to  pay  any  monies  out  on  it  because  of  a 
prior  assignment  of  said  income  of  $750  from  the  estate  of  said 
George  W.  Sutton,  deceased,  made  by  the  defendant  herein  to 
one  Philip  Star,  dated  on  or  before  February  4th,  1911.  Your 
deponent  asks  that  the  annexed  affidavit  of  said  Marshal 
Steams  be  made  a  part  thereof,  and  upon  the  foregoing,  and 
the  said  affidavit  charges  the  said  McWalter  B.  Sutton  with 
the  crime  of  grand  larceny  and  prays  that  he  be  apprehended 
and  held  to  answer  according  to  law." 

The  '^annexed  assignment"  is  an  instrument  in  the  form 
of  an  assignment  and  provides  that  in  consideration  of  one 
dollar,  and  other  valuable  considerations,  the  relator  sells, 
assigns,  transfers  and  sets  over  *^unto  the  said  Eichard  D. 
Monaghan  the  sum  of  Four  hundred  and  fifty  ($450)  dollars,  to 
secure  a  certain  promissory  note,  made  this  25th  day  of  March, 
1911,  payable  on  the  1st  day  of  May,  1911,  from  the  quarter 
annual  income  due  me  from  the  estate  of  my  father,  George 
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W.  Sutton,  deceased,  which  said  income  is  due  and  payable  on 
the  1st  day  of  May,  1911,  to  have  and  to  hold  the  said  sum  of 
Four  hundred  and  fifty  ($450)  dollars  unto  his  heirs,  executors 
and  assigns,  and  that  I  hereby  assign  all  my  right,  title  and 
interest  in  and  to  the  said  sum  of  four  hundred  and  fifty  ($450) 
dollars  from  my  said  income  of  May  1st,  1911." 

The  affidavit  of  Marshal  Steams,  referred  to  above,  states 
that  he  is  the  attorney  of  the  estate  of  George  W.  Sutton, 
deceased,  and  that  he  received  a  letter  from  Oscar  Passavant, 
executor  of  said  estate,  of  which  a  copy  is  set  out,  giving  notice 
that  one  Philip  Star  claimed  to  be  entitled  to  the  sum  of  $750 
out  of  the  income  of  the  estate  to  become  due  on  the  1st  day  of 
May,  1911,  and  that  thereafter,  and  on  the  2d  day  of  May, 
1911,  "one  Max  Brown,  who  represented  himself  to  be  the 
attorney  for  said  Philip  Star,  called  at  the  office  of  your  depo- 
nent and  exhibited  the  original  assignment  made  by  one 
McWalter  B.  Sutton  on  or  before  February  4:th,  1911,  of  the 
income  due  said  Sutton  from  said  estate  on  May  1st,  1911,  to 
said  Philip  Star,  and  then  and  there  received  a  check  from 
your  deponent  to  the  order  of  Max  Brown,  attorney  for  Philip 
Star,  in  the  amount  of  $510,  which  sum  was  all  but  $100  of 
the  income  due  said  McWalter  B.  Sutton  from  the  estate  of 
said  Geo.  W.  Sutton,  deceased,  May  1st,  1911."  Samuel  G. 
Lockwood  makes  an  affidavit  that  the  facts  stated  by  the 
complainant,  in  so  far  as  they  are  based  on  information  com- 
ing from  him,  are  true,  and  upon  this  information,  without 
further  examination  or  inquiry,  a  warrant  was  issued,  and  the 
relator  is  now  in  custody  by  virtue  of  said  warrant,  as  the 
return  to  the  writ  of  habeas  corpus  now  before  us  shows. 
Upon  the  hearing  at  Special  Term  the  learned  court  dismissed 
the  writ,  and  the  relator  appeals  to  this  court. 

There  is  not  a  single  allegation  of  fact  anywhere  in  the 
papers  to  show  that  there  was  ever  a  valid  assignment  of  this 
income  from  the  relator  to  Philip  Star.  Mr.  Star,  in  his  letter 
to  Oscar  Passavant,  the  executor  of  the  estate,  does  not  make 
any  such  claim.  He  simply  asks  the  executor  to  "  take  notice 
that  I  am  holding  an  assignment  of  $750  against  the  income  of 
Dr.  W.  B.  Sutton  which  will  become  due  May  1st,  1911," 
This  is  not  an  allegation  that  McWalter  B.  Sutton,  the  relator, 
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had  made  an  assignment  of  this  sum,  assuming  the  letter  to 
be  oompetent  evidence  of  the  fact,  if  it  existed,  and  the  affida- 
vit of  Marshal  Stearns  does  not  show  that  he  ever  made  such 
an  assignment;  his  affidavit  says  that  Max  Brown,  represent- 
ing himself  to  be  the  attorney  of  Philip  Star,  called  at  his 
office  and  exhibited  the  original  assignment,  and  that  this 
attorney  then  received  deponent's  check  for  ^^  $510,  which  sum 
was  all  but  $100  of  the  income  due,"  etc.  But  the  original 
assignment,  according  to  the  claim  of  Mr.  Star,  was  for  $750, 
so  that  there  is  nothing  to  show  that  Philip  Star  ever  had 
such  an  assignment  as  he  claims  in  his  letter,  and  Mr.  Steams 
does  not  tell  us  how  he  knew  that  Max  Brown  exhibited  the 
^^ original  assignment  made  by  one  McWalter  B.  Sutton,"  for 
he  nowhere  suggests  that  he  was  familiar  with  his  signature, 
or  that  he  took  any  pains  to  examine  said  original  assignment, 
and  no  such  assignment  is  contained  in  the  record,  although  it 
must  have  been  in  the  possession  of  the  executor  of  the  estate 
or  his  attorney  if  it  was  ever  paid.  So  far  as  appears  from 
the  affidavits,  the  so-called  ^^ original  assignment"  may  have 
been  forged,  or  it  may  not  have  been  an  assignment  at  all. 
We  are  nowhere  shown  the  contents  of  this  alleged  *^  original 
assignment,"  and  when  a  man's  liberty  is  at  stake,  we  ought 
at  least  to  be  able  to  say  from  a  perusal  of  the  "so-called 
assignment,"  whether  it  amoimted  in  law  to  such  an  assign- 
ment. We  pass  over  the  question  of  whether  the  relator  had 
the  power  to  assign  this  income,  because  we  are  unable  from 
anything  in  the  record  to  determine  this. 

So  far  as  this  record  shows,  the  relator  gave  a  note  for  $450 
on  the  day  of  the  execution  of  this  alleged  assignment.  By 
the  assignment  it  is  declared  that  it  is  "to  secure  a  certain 
promissory  note,  made  this  25th  day  of  March,  1911,  payable 
on  the  1st  day  of  May,  1911,"  and  it  is  not  shown  that  this 
note  has  not  been  paid.  We  do  not  find  any  evidence  before 
the  magistrate  that  McWalter  B.  Sutton  had  made  any  pre- 
vious assignment  of  this  income.  The  letter  of  Philip  Star  does 
not  allege  that  the  assignment  which  he  held  was  made  by 
McWalter  B.  Sutton;  it  does  not  appear  from  the  record 
that  the  relator  is  Dr.  W.  B.  Sutton,  and  there  is  just  as  strong 
a  presumption  that  this  alleged  assignment  might  have  been 
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forged  as  there  is  that  the  relator  made  it  and  then  made  a 
second  assignment  of  the  same.  But  the  letter  of  Philip  Star 
to  Oscar  Passavant  is  not  evidence  of  anything;  it  is  mere 
hearsay,  and  the  whole  case  is  open  to  this  general  objection, 
that  it  is  made  up  of  what  some  one  other  than  the  persons 
making  the  affidavits  has  been  told  by  some  one  else. 

The  order  appealed  from  should  be  reversed  and  the  writ 
sustained,  and  the  relator  be  discharged  from  custody. 

Jenks,  p.  J.,  HmscHBERO,  Thomas  and  Carr,  JJ.,  concurred. 

Order  reversed,  writ  sustained  and  relator  discharged  from 
custody. 


The  Brooklyn  Heights  Railroad  Company,  Respondent,  v. 
The  Brooklyn  City  Railroad  Company,  Appellant. 

Second  Department,  June  7,  1913. 

Cknrporations — lease  between  street  railway  corporations  —  action  by 
lessee  for  breach  of  contract  by  lessor  to  advance  funds  —  accord  and 
satisfaction  —  demand — admissions  by  answer  — validity  of  contract 
between  two  corporations  executed  by  common  officers  — ratification 
of  voidable  contracts  —  fraud — mistake  —  pleading  accord  and  satis- 
fieu^ion — executory  contract — matter  in  defense  or  avoidance  deemed 
controverted — findings  of  referee  —  evidence  or  defense  available  in 
suit  in  equity  competent  in  action  at  law  — interest — common-law 
rule. 

The  defendant,  a  street  railway  corporation,  while  engaged  in  oonverting 
its  road  into  an  electric  system,  leased  it  to  the  plaintiff,  another  cor- 
poration, under  an  agreement  whereby  the  plaintiff  was  to  continue  the 
work  of  conversion,  and  the  defendant  was  to  issue  and  dispose  of  a  cer- 
tain amount  of  its  capital  stock  and  bonds  at  the  request  of  the  plaintiff 
to  defray  the  expense  of  conversion.  The  plaintiff  was  to  deposit 
$4,000,000  upon  the  transfer  of  the  property  as  a  guaranty  for  the  per- 
formance of  the  lease.  This  action  was  brought  to  recover  an  alleged 
unexpended  portion  of  $6,000,000,  which  the  defendant  agreed  to  furnish 
for  conversion  purposes. 

The  defendant  claimed  that  a  tripartite  agreement  executed  by  certain 
officers  of  the  Long  Island  Traction  Company,  of  the  plaintiff  and  of  the 
defendant  constituted  an  accord  and  satisfaction  of  every  matter  upon 
which  the  plaintiff  reUed  to  sustain  its  recovery. 

Meldy  that  there  was  no  accord  and  satisfaction,  since  the  officers  of  the 
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plaintiff  who  executed  the  a^eement  were  largely  interested  in  the 
stock  of  the  defendant,  and  that  their  illegal  acts  have  not  been  ratified 
by  stockholders  or  otherwise  validated,  and  that,  since  there  had  been 
no  general  accounting  between  the  parties,  the  agreement  did  not 
constitute  a  final  settlement; 

That  since  the  plaintiff's  claim  was  unliquidated  an  award  of  interest 
thereon  was  improper  and  should  be  deducted  from  the  recovery; 

That  the  foreclosure  of  a  mortgage  executed  by  the  plaintiff  to  procure 
money  for  conversion  purposes  did  not  divest  the  plaintiff  of  its  cause  of 
action. 

A  demand  or  request  by  the  plaintiff  for  an  advancement  of  money  to 
carry  on  the  work  of  conversion  before  bringing  the  action  was  unneces- 
sary, since  the  plaintiff  was  under  the  control  of  officers  and  directors 
acting  for  the  defendant,  and  since  the  answer  admitted  the  making  of 
a  demand  and  the  evidence  showed  that  a  demand  would  have  been 
useless. 

The  admission  by  the  defendant  in  its  answer  that  the  defendant  made  a 
demand  for  further  advancements  was  conclusive,  notwithstanding  the 
referee  found  that  no  demand  was  m£ule. 

The  defendant  was  not  entitled  to  deduct  from  the  $6,000,000  the  money 
expended  between  the  time  the  lease  was  executed  and  the  time  of  its 
taking  effect. 

Since  the  officers  of  the  lessee  were  largely  interested  in  the  stock  of  the 
lessor  and  would  be  greatly  benefited  by  a  default  in  the  performance 
of  the  lease,  it  was  improper  for  them  to  be  active  in  the  control  and 
management  of  the  lessee,  even  though  there  was  no  suggestion  of 
actual  fraud. 

The  stockholders  of  a  corporation  may  ratify  an  act  which  they  or  the 
corporation  might  avoid;  but  the  act  of  ratification  must  be  founded 
upon  knowledge  of  the  situation  or  upon  acquiescence  in  the  action 
after  knowledge  or  in  the  retention  of  benefits  derived  from  the  void- 
able action.  Where  no  public  interest  is  involved,  ratification  may  be 
inferred  from  circumstances. 

To  constitute  an  accord  and  satisfaction  it  must  appear  that  the  parties 
intended  to  make  a  settlement  of  claims  either  admitted  or  in  dispute. 
If  the  parties  reach  a  conclusion  upon  such  question  and  the  same  is 
founded  upon  a  good  consideration  and  is  subsequently  executed  by 
performance,  the  transaction  will  be  upheld  as  a  valid  accord  and  satis- 
faction. As  such  settlement  is  mutual  it  must  operate  in  binding  force 
upon  the  parties  to  it. 

An  agreement  procured  by  fraud,  or  executed  under  a  mutual  mistake  of 
fact,  cannot  operate  as  an  accord  and  satisfaction. 

Where  the  facts  constituting  an  accord  and  satisfaction  are  pleaded, 
effect  should  be  given  thereto,  although  the  instrument  is  not  expressly 
designated  an  accord  and  satisfaction. 

Where  a  peLtty  relies  upon  an  executory  contract  to  support  a  cause  of 
action  or  sustain  a  defense  he  is  required  to  allege  and  prove  fulfillment 
upon  his  part  of  the  covenants  which  he  was  obligated  to  perform. 
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Matter  set  up  by  a  defendant  by  way  of  defense  and  aToidance  is  deemed 
controverted  by  the  plaintiff  without  afi^mative  pleading. 

Admissions  in  pleadings  need  not  be  made  part  of  the  findings  of  a  referee. 

The  findings  of  a  referee  upon  any  issue  not  referred  to  him  are  without 
force  and  effect. 

Any  defense  and  any  evidence  which  would  be  available  to  defeat  and  set 
aside  an  instrument  in  a  suit  in  equity  is  equally  available  when  the 
same  instrument  is  set  up  as  a  defense  in  an  action  at  law. 

The  common-law  rule  that  interest  is  not  allowed  unless  the  amount  of 
the  principal  is  actually  ascertained  and  liquidated  has  been  modified  so 
that,  if  the  amount  due  is  capable  of  being  ascertained  by  mere  compu- 
tation, the  allowance  of  interest  is  proper. 

Appeal  by  the  defendant,  The  Brooklyn  City  Raihx)ad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
Kings  on  the  3d  day  of  March,  1910,  upon  the  report  of  a 
referee  for  $3,367,330.18,  in  an  action  to  recover  damages  for 
breach  of  contract. 

For  many  years  from  February,  1893,  the  defendant  had 
been  engaged  in  the  successful  operation  of  street  surface  rail- 
roads in  the  city  of  Brooklyn,  N.  Y.  At  that  time,  and  while 
engaged  in  converting  the  roads  into  an  electric  system,  it 
entered  into  an  agpreement  to  lease  its  roads  to  the  plaintiff,  a 
corporation  organized  imder  the  laws  of  the  State  of  New 
York,  with  a  capital  stock  of  $200,000,  a  bonded  indebtedness 
of  $250,000,  the  owner  of  a  railroad  about  one-half  mile  in 
length,  for  the  term  of  999  years.  The  lease  was  delivered 
pursuant  to  agreement  April  17,  1893,  conditioned  among 
other  things  that  *^The  rental  equal  to  ten  per  cent  net  per 
aTiTinTn  on  the  Capital  stock  of  the  lessor,  as  hereinbefore  pro- 
vided, shall  be  paid  quarterly  on  the  first  day  of  July,  October, 
January  and  April,  in  each  and  every  year.  The  rental  equal 
to  the  interest  on  the  bonded  indebtedness  of  the  lessor  on 
bonds  issued  or  assumed  by  it  shall  be  paid  by  the  lessee  to  the 
lessor  from  time  to  time  at  least  five  days  before  the  semi- 
annual interest  shall  become  due  and  payable  by  the  terms  of 
said  bonds  respectively.  The  lessee  also  covenants  and  agrees 
to  pay  to  the  lessor  during  the  term  herein  demised  as  rental 
the  interest  on  all  bonds  at  any  time  hereafter  outstanding 
issued  by  the  lessor,  not  in  excess  of  $6,925,000,  either  in 
renewal  or  extension  of  or  for  the  purpose  of  the  redemption. 
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payment  or  discharge  of  the  said  bonds  issued  or  assumed  by 
said  lessor,  and  to  make  such  payment  to  the  lessor  at  least 
five  days  before  the  semi-annual  interest  shall  by  the  terms  of 
said  bonds  respectively  become  due  and  payable.  For  all  of  the 
aforesaid  payments  weU  and  truly  to  be  made  during  the  term 
by  this  lease  demised,  the  said  lessee  hereby  binds  itself  and  its 
successor  or  successors  firmly  by  these  presents.  *  *  *  The 
lessee  further  covenants  and  agrees  that  it  shall  not  have  the 
right  to  and  will  not  make  or  construct  any  extensions,  addi- 
tions, branches  and  improvements,  or  furnish  any  equipments 
to  the  said  railroad  and  railroads  and  properties  by  this  lease 
demised  to  be  paid  for  out  of  its  own  funds  other  than  such  as 
shall  be  necessary  to  keep  said  railroads  and  properties  in  good 
condition  and  repair,  and  to  preserve  efficiency  in  the  operation 
of  said  railroad  until  after  the  said  unissued  stock  and  bonds  of 
the  lessor  shall  have  been  issued  and  the  proceeds  realized  upon 
the  sale  of  said  stock  and  bonds  shall  have  been  expended  as  in 
this  lease  provided,  and  that  it  will  not  construct  or  apply  for 
the  right  to  construct  any  extension  or  branch  of  said  railroad 
or  railroads  without  first  obtaining  the  consent  in  writing  of  the 
lessor  thereto.  *  *  *  The  lessee  further  covenants  and  agrees 
that  it  will  proceed  faithfully  and  diUgently  with  the  work  of 
converting  the  said  railroad  and  railroads  into  an  electric  rail- 
road, or  into  such  other  kind  of  railroad  as  shall  be  approved 
by  the  lessor  and  lessee;  and  that  in  the  event  that  the  said 
moneys  belonging  to  the  lessor,  on  hand  at  the  date  this  lease 
takes  effect,  after  the  deductions  aforesaid  and  the  proceeds  of 
said  stock  and  bonds  of  said  lessor  authorized  to  be  issued,  but 
unissued,  shall  be  insufficient  to  pay  and  discharge  the  cost  of 
converting  the  said  railroad  and  railroads  of  the  lessor  into  an 
electric  railroad,  or  into  such  other  kind  of  railroad  as  may  be 
agreed  upon  by  the  lessor  and  lessee,  that  then  and  in  that  event 
the  lessee  will  forthwith  furnish  and  supply  all  such  sums  of 
money,  materials  and  supplies  as  may  be  requisite  and  necessary 
for  that  purpose,  and  will  proceed  faithfully  and  diligently  with 
the  work  of  constructing  and  converting  said  railroad  and  rail- 
roads into  an  electric  road  or  such  other  kind  of  railroad  as 
may  be  agreed  upon  by  the  lessor  and  lessee.  *  *  *  The 
lessee  further  covenants  and  agrees  to  deposit  or  cause  to  be 
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deposited  in  the  Brooklyn  Trust  Company,  or  such  company  or 
companies,  as  trustee,  as  may  be  designated  by  the  lessor,  on 
the  date  of  the  delivery  of  this  lease  and  prior  to  the  date  of 
deUvery  of  possession  thereunder,  the  sum  of  four  million  dol- 
lars ($4,000,000)  as  a  guarantee  and  security  for  the  perform- 
ance by  it  of  each  and  every  covenant  contained  in  this  lease  on 
its  part  to  be  kept  and  performed,  which  sum  of  four  million 
dollars  ($4,000,000)  shall  be  invested  in  Brooklyn  City  or  New 
York  City,  or  United  States  Government  bonds,  or  in  such  other 
securities  and  mortgages  as  shall  be  approved  by  the  lessor  and 
the  lessee,  all  of  which  securities  and  mortgages  shall  be  depos- 
ited with  the  said  trustee  or  trustees.  *  *  *  It  is  mutually 
covenanted  and  agreed  between  the  lessor  and  lessee  that  this 
lease  shall  not  be  binding  or  valid  as  to  either  of  the  parties 
hereto  until  approved  by  the  vote  of  the  stockholders  of  the  lessor 
and  lessee  as  required  by  law,  and  that  if  so  approved,  this  lease 
shall  be  delivered  to  the  lessee  at  such  time  and  upon  such  terms 
and  conditions  as  shall  be  agreed  upon  by  the  Boards  of  Direct- 
ors of  said  lessor  and  lessee,  but  notwithstanding  such  approval 
and  delivery,  this  lease  shall  not  go  into  effect  nor  shall  the  lessee 
be  entitled  to  enter  into  possession  of  the  premses  and  property 
by  this  lease  demised  until  said  four  million  dollars  ($4,000,000) 
shall  have  been  actually  deposited  either  in  cash  or  in  secu- 
rities, or  both,  pursuant  to  the  terms  of  this  lease,  with  said 
Brooklyn  Trust  Company  or  companies  designated  by  said 
lessor  and  lessee,  nor  until  a  certificate  of  said  Brooklyn  Trust 
Company  or  such  companies  to  that  effect  is  endorsed  hereon 
or  attached  hereto,  which  certificate  shall  be  duly  executed  by 
said  Trust  Company  or  companies  under  its  or  their  corporate 
seals,  and  shall  state  that  said  four  million  dollars  ($4,000,000), 
or  such  portion  thereof  as  they  respectively  hold,  is  held  upon 
the  trusts  and  subject  to  the  terms,  covenants  and  stipulations 
and  conditions  in  this  lease  contained  with  respect  thereto." 

On  the  10th  day  of  March,  1893,  the  Long  Island  Traction 
Company  was  incorporated  under  the  laws  of  the  State  of  Vir- 
ginia, with  an  authorized  capital  of  $30,000,000,  with  power  to 
own  and  hold  the  capital  stock  of  other  corporations.  On 
April  6,  1893,  Samuel  B.  Lawrence,  representing  a  syndicate, 
made  an  offer  in  writing  to  the  Long  Island  Traction  Com- 
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pany  that  he  would  purchase  the  entire  $30,000,000  of  capital 
stock  of  the  Long  Island  Traction  Company  hy  paying  the 
$4,000,000  in  cash  to  form  the  proposed  guaranty  fund  under 
the  lease,  such  payment  to  be  made  simultaneously  with  the 
delivery  of  possession  of  the  leased  property,  and  by  trans- 
ferring to  the  Long  Island  Traction  Company  the  entire  capital 
stock  of  the  plaintiff  of  the  par  value  of  $200,000,  and  by  pro- 
curing an  agreement  to  be  made  between  the  Long  Island 
Traction  Company  and  plaintiff  to  the  effect  that  all  the  net 
earnings  of  the  plaintiff,  after  paying  ten  per  cent  upon  its 
capital  stock,  should  belong  to  the  Long  Island  Traction  Com- 
pany, and  that  he  would  pay  to  the  plaintiff  so  much  as  might 
remain  out  of  a  fund  of  $500,000  after  paying  expenses  of 
incorporation  and  other  miscellaneous  expenses.  An  agree- 
ment was  subsequently  executed  and  delivered  between  the 
Long  Island  Traction  Company  and  the  plaintiff,  which  pro- 
vided that  the  Long  Island  Traction  Company  should  deposit 
the  $4,000,000  guaranty  fund  provided  by  the  lease,  and  that 
if  at  any  time  such  $4,000,000  fund  should  no  longer  be  subject 
to  the  terms  of  the  lease,  then  it  should  be  paid  over  to  the 
Long  Island  Traction  Company.  On  June  6,  1893,  evidence 
was  furnished  to  plaintiff  and  defendant  that  said  $4,000,000 
guaranty  fund  had  been  deposited  as  provided  by  the  lease, 
and  on  the  same  date  the  plaintiff  entered  into  possession  of 
the  demised  property.  From  the  time  when  the  agreement 
was  executed  to  the  date  of  the  delivery  of  the  possession  of 
the  roads  to  the  plaintiff,  the  work  of  conversion  was  carried  on 
by  the  defendant  and  was  afterwards  continued  by  the  plaintiff. 
By  article  V  of  the  lease  the  defendant  agreed  to  issue 
$3,000,000  ^'of  its  capital  stock  now  unissued,  but  authorized 
to  be  issued,  within  six  months  after  the  delivery  of  this  lease; 
and  to  sell  and  dispose  of  the  same  at  par,  and  also  to  issue 
three  million  dollars  (^$3, 000, 000)  of  its  bonds,  now  unissued,  but 
authorized  to  be  issued,  which  said  bonds  shall  be  issued  from 
time  to  time,  as  requested  by  said  lessee,  and  shall  be  sold  or 
disposed  of  for  the  highest  price  bid  or  offered  therefor,  and  the 
proceeds  of  said  stock  and  bonds,  less  any  premium  realized  or 
received  on  the  sale  of  the  said  bonds,  shall  be  expended  by  the 
lessor  in  payment,  at  the  request  of  the  lessee,  from  time  to 
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time,  of  the  cost  of  converting  the  raikoads  of  the  lessor  into  an 
electric  railroad."  The  said  $3,000,000  of  stock  and  the  said 
$3,000,000  of  bonds  were  issued  subsequent  to  the  sixth  day  of 
June  and  sold  after  the  lease  took  effect,  and  the  net  amount 
of  the  proceeds  thereof,  after  deducting  the  premium  received 
on  the  bonds,  was  $6,000,000.  The  cost  of  conversion  work 
done  after  Jime  6,  1893,  and  before  October  26,  1894,  by  the 
lessee,  was  more  than  $6,000,000.  This  action  was  brought  to 
recover  an  alleged  unexpended  portion  of  $6,000,000,  which  the 
lessor  agreed  to  furnish  for  such  purpose. 

In  the  early  summer  of  1894  the  plaintiff  was  in  need  of  a 
large  sum  of  money  for  conversion  purposes,  and  after  some 
negotiations  with  defendant,  and  on  the  17th  of  August,  1894, 
certain  officers  of  the  Long  Island  Traction  Company,  of  the 
plaintiff  and  of  the  defendant,  signed  a  paper  known  in  the 
action  as  the  tripartite  agreement.  The  referee  finds:  ^'  That 
during  the  year  1894  there  was  an  examination  of  the  accounts 
of  the  plaintiff  and  the  defendant  which  led  up  to  and 
embraced  the  so-called  tripartite  agreement  attached  to  the 
Answer  of  the  defendant  and  marked  Exhibit  ^A.'  That  at 
the  time  of  the  execution  of  said  tripartite  agreement  both 
corporations,  the  plaintiff  and  defendant,  were  controlled  by 
substantially  the  same  interests  and  set  of  men,  and  that  the 
alleged  adjustment  of  accounts  between  the  Companies  was 
made  from  the  book  entries  appearing  upon  the  books  of 
account  of  the  plaintiff  and  defendant  respectively,  and  that 
upon  such  books  of  acxjoimt  appeared  and  was  taken  into  con- 
sideration moneys  expended  by  the  defendant  in  the  construc- 
tion and  in  converting  its  road  into  an  electric  railroad  prior  to 
June  6,  1893;  and  there  also  appeared  upon  such  books,  and 
were  taken  into  consideration  upon  such  accounting,  many 
items  charged  to  construction  which  were  not  properly  so 
charged,  and  the  moneys  therein  set  forth  had  not  been 
expended  for  the  purposes  of  construction  or  converting  the 
raili'oad  in  question  into  an  electric  railroad  and  such  books  of 
account  did  not  exhibit  a  true  and  correct  statement  of  accounts 
between  the  plaintiff  and  defendant  of  moneys  that  had  been 
expended  for  the  purposes  of  constructing  and  transforming 
the  said  railroad  into  an  electric  railroad." 
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The  tripartite  agreement  contained  the  following  recital: 
"  Whereas,  said  Heights  Company  is  indebted  to  said  Brooklyn 
Company  in  large  sums  of  money  for  advances  made  to  it  by 
said  Brooklyn  Company  in  and  about  conversion  of  said  demised 
railroads  into  an  electric  railroad  and  the  equipment  of  the 
same  as  such,"  in  anticipation  of  the  sale  of  certain  real  estate 
and  personal  property  of  the  Brooklyn  company  which  imder 
the  terms  of  the  lease  was  to  be  sold  and  the  proceeds  appUed  to 
the  conversion  and  equipment.  The  referee  found  at  the  request 
of  the  defendant  that  "The  sum  of  $308,340.36,  the  amount 
of  the  promissory  note  provided  for  in  the  tripartite  agree- 
ment was  computed  between  those  who  assumed  to  represent 
the  plaintiff  and  the  defendant."  He  also  found  that  the  note 
was  without  consideration  and  "  neither  during  the  year  1894 
nor  at  any  other  time,  was  there  an  accounting  and  settlement 
between  the  plaintiff  and  defendant,  nor  an  accord  and  satis- 
faction of  the  cause  of  action  set  up  in  the  complaint  herein.'* 

Charles  F.  Brown  and  Alexander  B.  Siegel  [Edward  M. 
Shepard  and  William  C.  Trull  with  them  on  the  brief],  for 
the  appellant. 

Edward  W,  Hatch^  Charles  A.  Collin^  John  L,  Wells  and 
C  A.  Severance  [Oeorge  D.  Yeomans  with  them  on  the  brief], 
for  the  respondent. 

Rich,  J. : 

The  facts  presented  are  so  interesting,  the  arguments  of 
coimsel  so  elaborate  and  the  amount  involved  in  this  contro- 
versy so  great,  that  we  feel  called  upon  to  give  full  expression 
of  our  views  upon  the  important  issues  involved. 

If  the  tripartite  agreement  constituted  •  an  accord  and  satis- 
faction, as  is  so  ably  contended  by  counsel  for  appellant,  the 
judgment  must  be  reversed  and  this  action  ended.  It  may  be 
well,  therefore,  to  take  up  the  immediate  consideration  of  that 
paper. 

The  defendant  claims  that  the  agreement  constitutes  a  valid 
binding  accord  and  satisfaction  of  each  and  every  matter  upon 
which  the  plaintiff  relies  to  support  the  recovery  which  has  been 
had.    The  learned  referee  found  that  at  the  time  of  the  mak- 
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ing  and  execution  of  said  agreement,  and  from  the  month  of 
February,  1894,  down  to  about  January  14,  1896,  plaintiff  was 
controlled  by  a  board  of  directors  and  officers,  substantially  all 
of  whom  were  largely  interested  as  stockholders  in  the  defend- 
ant, and  were  disqualified  from  representing  the  plaintiff  in 
any  matter  in  which  the  defendant  was  interested.  Also  that 
the  president  and  secretary  of  the  plaintiff,  signing  said  agree- 
ment on  its  behalf,  were  both  largely  interested  in  the  stock  of 
the  defendant.  And  he  found  as  a  conclusion  of  law:  "  That 
there  had  been  no  accord  and  satisfaction  between  the  plaintiff 
and  defendant  of  the  claims,  demands  and  accounts  of  said 
parties  by  and  against  each  other." 

The  defendant  did  not  in  terms  plead  the  agreement  as  an 
accord  and  satisfaction  in  its  answer,  nor  claim  that  it  consti- 
tuted a  technical  accord  and  satisfaction  upon  the  trial.  Its 
claim  in  this  respect  was  that  the  making  of  the  agreement, 
the  acts  done  thereunder,  and  the  entire  transaction  connected 
therewith  constituted  the  instrument  in  legal  effect  an  accord 
and  satisfaction. 

We  think  that  the  entire  transaction  is  to  be  considered,  and 
if  what  was  done  requires  the  conclusion  that  there  was  a  bind- 
ing accord  and  satisfaction  the  question  is  fairly  presented, 
and  as  the  facts  are  pleaded  force  and  effect  should  be  given 
thereto  even  though  no  express  language  designates  the  tri- 
partite agreement  as  an  accord  and  satisfaction.  It  is  upon 
this  assumption  that  we  consider  its  effect.  The  finding  by 
the  referee  that  at  the  time  of  the  execution  of  the  tripartite 
agreement  the  board  of  directors  and  the  officers  of  the  plain- 
tiff were  largely  interested  in  the  defendant,  is  abimdantly 
sustained  by  the  evidence,  which  justifies  the  conclusion  that, 
at  all  times  from  the  date  of  the  lease  until  January,  1896, 
when  the  plaintiff  came  under  an  impartial  control,  the  defend- 
ant exercised  a  controlling  interest  in  its  affairs  and  manage- 
ment. From  the  date  of  the  lease  in  February,  1893,  to  the 
sixth  day  of  June  following,  when  the  transfer  of  possession 
of  the  property  took  place,  the  defendant  was  in  absolute  con- 
trol. On  the  last-named  date,  while  in  form  a  change  in  pos- 
session and  management  took  place,  yet  it  is  evident  that  such 
change  was  scarcely  more  than  colorable  and  the  defendant 
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remained  the  dominating  factor  in  control  and  management. 
This  is  established  by  the  testimony  of  Mr.  Lewis,  who  was  at 
that  time  the  president  of  the  defendant,  was  a  large  holder 
of  its  stock  and  had  been  identified  with  it  since  1868.  He  was 
first  elected  its  president  in  December,  1886,  and  served  as 
such  oflBcer  until  February  21,  1894.  On  that  day  he  resigned 
to  accept  the  presidency  of  the  plaintiff.  In  his  announcement 
of  such  fact  to  the  board  of  directors  he  stated  ''that  he  so 
acted  in  order  to  be  enabled  to  accept  the  office  of  president  of 
the  Brooklyn  Heights  Railroad  Company  and  the  Long  Island 
Traction  Company,  that  while  he  certainly  felt  regret  to  resign 
as  President  and  Director  of  the  Brooklyn  City  Railroad  Com- 
pany, the  three  institutions  were  so  intimately  connected  in 
their  interests  and  relations  that  he  did  not  regret  his  resigna- 
tion in  the  sense  in  which  that  term  is  ordinarily  understood, 
but  rather  in  the  nature  of  a  change  of  situation,  as  he  would 
always  have  the  interests  of  the  Brooklyn  City  Railroad  Com- 
pany just  as  much  at  heart."  The  subsequent  membership  of 
the  directorate  of  the  plaintiff,  taken  from  the  board  of  direct- 
ors of  the  defendant,  in  large  part,  shows  that  it  was  intended 
that  the  interest  of  the  defendant  should  be  a  paramount  con- 
sideration. The  character  of  the  transaction  and  the  very  large 
interest  which  the  defendant  had  at  stake  easily  accounts  for 
this  action.  As  was  natural  under  the  circumstances,  Mr. 
Lewis  continued  the  management  of  the  plaintiff  in  practically 
the  same  offices  with  little  change,  and  as  he  says,  he  operated 
the  railroad  just  the  same  as  he  had  before  the  6th  of  June, 
1893.  He  surrounded  himself  with  directors  taken  from  the 
defendant's  board.  So  common  was  this  practice  that  when 
Mr.  Lewis  was  asked  to  name  the  members  of  the  joint  com- 
mittee of  the  two  boards  of  directors  who  were  considering  the 
plaintiff's  financial  necessities  in  1894  he  stated:  "  I  don't  recol- 
lect distinctly,  without  looking  at  the  records,  whether  either 
of  those  gentlemen,  Mr.  Legget  and  Mr.  White,  were  in  the 
Heights  Company,  for  the  reason  that  we  took  certain  men  out 
of  one  company  and  put  them  in  the  other,  and  made  distinct 
boards  between  the  Brooklyn  City  and  Brooklyn  Heights." 
He  made  Mr.  Bogardus,  who  had  charge  of  the  accounts  of 
the  defendant,  a  like  accountant  for  the  plaintiff,  and  for  a 
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time  he  was  made  general  manager,  and  was  also  secretary 
and  assistant  treasurer  and  treasurer  of  the  plaintiff,   and 
much  of  the  time  acted  for  both  companies.     Mr.  Swin,  who 
had  been  assistant  secretary  and  secretary  of  the  defendant, 
^was  in  1893  elected  assistant  secretary  and  treasurer  of  the 
plaintiff,  and  he  continued  to  act  in  such  capacity  until  April, 
1894.     Both  Mr.  Bogardus  and  Mr.  Swin  were  stockholders  of 
the  defendant  at  this  time,  and  were  interested  in  the  defend- 
ant.    For  a  part  of  the  time  in  1893  and  1894  Mr.  Lewis  was  an 
ofl&oer  of  both  companies.     It  is  apparent  from  the  relation  of 
these  various  persons  to  the  defendant  that  not  only  was  there 
a  pecuniary  interest  as  stockholders  of  the  defendant,  but  there 
was  an  active  interest  in  the  whole  situation.    The  defendant 
not  only  had  the  guaranty  fund  of  $4,000,000  as  security  for 
the  performance  of  the  lease  (as  well  as  other  property  of  large 
value),  but  it  also  had  an  interest  in  the  expenditure  of  the 
money,  the  proceeds  of  the  stock  and  bonds  provided  by  article 
V  of  the  lease,  and  also  of  such  fresh  money  as  might  be  fur- 
nished by  the  plaintiff  independent  of  such  source.     In  the 
event  of  a  default  by  the  plaintiff  in  the  performance  of  the 
covenants  of  the  lease,  the  whole  of  this  very  large  amount 
became  forfeited  to  the  defendant.    There  was,  therefore,  not 
only  an  interest  in  what  could  be  reaped  from  the  continuance 
of  the  lease,  but  there  was  the  great  increment  to  accrue  to  the 
defendant  if  the  plaintiff  should  default  under  the  covenants  of 
the  lease.     This  situation  created  a  condition  which  made  it 
highly  improper  for  the  persons  thiis  interested  in  the  defend- 
ant to  be  in  the  active  control  and  management  of  the  plain- 
tiff.    The  law  condemns  such  relation.     The  leading  case  in 
this  State  upon  the  subject  is  that  of  Munson  v.  S.y  Q.  &  G. 
B.  B.  Co.  (103  N.  Y.  58,  74),  in  which  it  was  held  that, 
when  the  adverse  interest  is  made  to  appear,  the  law  invaU- 
dates  all  contracts  made  by  the  trustee  or  fiduciary  in  which 
the  latter  was  personally  interested  at  the  election  of  the 
party  who  was  represented  by  him  or  them.     The  court  said: 
"  The  law  permits  no  one  to  act  in  such  inconsistent  relations. 
It  does  not  stop  to  inquire  whether  the  contract  or  transaction 
was  fair  or  unfair.     It  stops  the  inquiry  when  the  relation  is 
disclosed,  and  sets  aside  the  transaction  or  refuses  to  enforce  it, 
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at  the  instance  of  the  party  whom  the  fiduciary  undertook  to 
represent,  without  undertaking  to  deal  with  the  question  of 
abstract  justice  in  the  particular  case."  And  this  rule  is 
applied,  even  though  there  be  no  suggestion  of  actual  fraud  in 
the  transaction.  The  rule  announced  in  that  case  is  the  settled 
law  of  this  State  {Barr  v.  N.  F.,  L.  E.  &  W.  B.  R.  Co., 
125  N.  Y.  263),  and  is  so  uniformly  adopted  in  nearly  all  juris- 
dictions that  there  exists  no  need  to  cite  further  authority  in  its 
support.  It  is  quite  probable  that  interest  may  be  so  remote  in 
a  given  case  as  not  to  call  for  the  application  of  the  rule  above 
announced.  Mr.  Morawetz  makes  distinction  in  this  language: 
^^  A  merely  nominal  or  a  naked  legal  interest  in  the  subject- 
matter  of  a  transaction  would  not  disqualify  an  agent  from 
representing  his  principal  in  the  transaction,  if  there  is  no 
temptation  to  the  agent  to  obtain  an  advantage  at  the  expense 
of  the  principal."    (Morawetz  Priv.  Corp.  §  521.) 

The  Court  of  Appeals  in  Beveridge  v.  N.  Y.  E.  B.  B.  Co. 
(112  N.  Y.  1,  28)  recognized  that  an  interest  might  be  so  slight 
and  free  of  any  taint  of  possible  wrongdoing  as  not  to  call  for 
its  undoing.  The  court  uses  this  language:  ^^The  appeal  to 
equity,  when  the  acts  complained  of  are  within  the  powers  of 
directors  and  apparently  uninfluenced  by  corrupt  motives  or 
personal  interests  adverse  to  those  of  stockholders,  ought,  at 
least,  to  be  justified  by  some  showing  that  these  acts  were 
improper  within  the  belief  of  a  fair  proportion  of  the  body  of 
stockholders." 

These  exceptions,  if  they  may  be  so  characterized,  only 
accentuate  the  rule  to  be  applied  when  the  adverse  interest 
appears.  The  acts  here  complained  of  are  condenmed  by  the 
terms  of  the  exception,  for  there  existed  not  only  the  dear 
adverse  interest,  but  as  a  result  of  their  actions  the  directors 
and  officers  of  the  plaintiff  as  stockholders  of  the  defendant 
might  receive  a  very  large  pecuniary  benefit.  We  experience 
no  difficulty  in  reaching  the  conclusion  upon  this  branch  of  the 
case  that  the  referee's  findings  were  abundantly  sustained  by 
the  evidence. 

It  is  claimed  by  the  defendant  that,  even  though  this  con- 
clusion be  correct,  yet  as  the  traction  company  was  the  owner 
of  all  the  shares  of  the  plaintiff's  stock  and  authorized  the  exe- 
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cution  of  the  ti*ipartite  agreement,  the  same  became  binding 
against  the  plaintiff,  even  though  the  directors  had  an  adverse 
interest.  This  is  only  another  form  of  stating  that  the  stock- 
holders of  the  plaintiff  have  ratified  the  transaction,  and, 
therefore,  have  cured  any  defect  which  may  have  existed. 

It  is  a  sound  proposition,  I  think,  that  the  stockholders  of  a 
corporation  may  ratify  an  act  which  they  or  the  corporation 
might  avoid.  The  act  of  ratification  must  be  foimded  upon 
knowledge  of  the  situation  or  upon  acquiescence  in  the  action 
after  knowledge  or  in  the  retention  of  benefits  derived  from 
the  voidable  action.  This  principle  is  well  recognized.  {Barr 
V.  N.  K,  L.  E.  dh  W.  R.  R.  Co.,  supra;  Continental  Ins.  Co. 
v.  JV;  F.  dt  H.  R.  R.  Co.,  187  N.  Y.  225.) 

We  are,  therefore,  to  see  if  this  rule  of  law  is  appUcable  to 
the  present  facts.  The  referee  found  that  "  On  February  14th, 
1893,  Hollins  A;  Co.  were  the  owners  of  all  the  capital  stock  of 
the  plaintiff."  While  this  in  a  general  sense  was  true,  yet  it 
is  apparent  that  the  finding  in  a  literal  sense  is  not  in  accord- 
ance with  the  facts.  It  is  true  that  the  witness  Burke  stated 
that  Hollins  &  Co.  before  February  14,  1893,  had  bought  and 
owned  all  of  plaintiff's  capital  stock,  yet  it  is  quite  evident  when 
the  undisputed  evidence  is  considered  that  the  statement  is  not 
accurate.  Mr.  Lewis  stated:  ''When  the  negotiations  first 
began,  the  stock  of  the  Heights  Company  was  owned  by  stock- 
holders, not  comprising  Hollins  &  Company.  When  the  lease 
was  executed  it  was  owned  by  Hollins  &  Company  and  their 
representatives. " 

At  this  time  there  were  thirteen  directors  of  the  plaintiff, 
and  the  law  then  required  "  the  directors  of  every  stock  cor- 
poration shall  be  chosen  from  the  stockholders;  *  *  *  and 
if  a  director  shall  cease  to  be  a  stockholder  his  office  shall 
become  vacant."  (Stock  Corp.  Law  [Gen.  Laws,  chap.  36; 
Laws  of  1890,  chap.  564],  §  20,  as  amd.  by  Laws  of  1892, 
chap.  688.)  The  directors  of  the  plaintiff  at  this  time  were  in 
office  and  must  be  assumed  to  have  been  qualified  as  the  law 
required. 

Mr.  Hollins  testified:  "We  were  at  the  time  of  obtaining 
the  lease  or  previous  thereto,  the  owners  and  controllers  of  the 
stock  of  the  Brooklyn  Heights  Railroad  Company." 
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In  the  offer  of  Mr.  Lawrence  to  purchase  the  stock  of  the 
Long  Island  Traction  Company  it  was  recited  that  the  capital 
stock  of  the  Brooklyn  Heights  Company  was  under  the  control 
of  the  New  York  Guaranty  and  Indemnity  Company,  1,935 
shares  "of  which  it  will  deliver  to  this  company  when  the 
Brooklyn  Heights  Railroad  Company  takes  possession  of  the 
leased  railroads  of  the  Brooklyn  City  Railroad  Company,  and 
as  to  sixty-five  of  which  option  to  purchase  will  be  given." 

The  agreement  of  April  seventh  between  the  traction  com- 
pany, the  indemnity  company  and  Lawrence,  contained  an 
agreement  upon  the  part  of  Lawrence  to  transfer  to  the  trac- 
tion company  1,935  shares  of  the  capital  stock  of  the  Brooklyn 
Heights  Railroad  Company,  and  to  transfer  to  the  Long  Island 
Traction  Company  the  accompanying  option  to  purchase  the 
remaining  65  shares  of  stock  of  the  Brooklyn  Heights  Railroad 
Company  when  the  latter  entered  into  possession  of  the  leased 
property.     It  is,  therefore,  evident  that  65  shares  of  the  capital 
stock  was  not  held  by  Lawrence  or  the  traction  company. 
The  directors  must  have  held  some  of  it.     The  testimony  of 
Hollins  was  undoubtedly  quite  accurate  when  he  stated  that 
his  firm  owned  and  controlled  all  of  the  capital  stock  of  the 
plaintiflf.     It  is  possible  that  at  the  date  of  the  lease  the  direct- 
ors of  the  plaintiflf   were  acting  for  Hollins  &  Co.   and  in 
their  interest;  but  this  did  not  interfere  with  the  legal  owner- 
ship of  the  stock  which  was  necessary  for  them  to  own  in  order 
legally  to  act  as  directors,  nor  did  it  change  such  relations 
that  Hollins  held  or  could  compel  deUvery  of  options  for  such 
stock  or  compel  delivery  of  such  stock  to  his  firm.    It  is,  there- 
fore, evident  that  Hollins  &  Co.  were  only  the  legal  owners  of 
1,935  shares  of  the  plaintiff's  capital  stock  at  the  time  of  execu- 
tion of  the  lease.     There  is  no  evidence  that  Hollins  &  Co.  or 
the  traction  company  thereafter  acquired  these  65  shares  of 
stock.     On  the  contrary,  it  is  certain  that  such  shares  of  stock 
were  at  all  times  retained  to  qualify  the  directors  of  the  plain- 
tiflf.    When  the  traction  company  joined  in  the  execution  of 
the  tripartite  agreement  it  was  not  the  sole  stockholder  of  the 
plaintiflf  and  could  not  bind  those  stockholders  who  held  stock 
that    it    did    not  own.     The  contention  that  the  tripartite 
agreement  was  ratified  by  all  of   the  stockholders  of  the 
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defendant  cannot  be  sustained  in  view  of  this  situation,  as 
the  same  was  not  ratified  by  all  of  the  stockholders  of  the 
plaintiff,  which  was  necessary  to  cure  the  voidable  character  of 
the  agreement. 

But  if  we  assume  that  the  traction  company  was  the  legal 
owner  of  all  the  capital  stock  of  the  plaintiff,  and  give  literal 
effect  to  the  finding  of  the  learned  referee  in  this  respect,  the 
result  is  not  different.  The  referee  found  (plaintiff's  request 
52):  "  That  the  stockholders  of  said  Long  Island  Traction  Com- 
pany never  ratified  or  approved  the  said  tripartite  agreement. 
They  never  ratified  or  confirmed  the  action  of  its  said  Board 
of  Directors  in  approving  of  the  same."  Also,  the  53d  request: 
"  That'  the  execution  of  said  tripartite  agreement  was  never 
attempted  to  be  authorized  in  any  manner  by  the  plaintiff  or 
said  Long  Island  Traction  Company,  except  by  the  votes  of 
said  Board  of  Directors.^' 

These  findings  are  supported  by  the  testimony. 

The  action  which  is  relied  on  to  support  the  claim  of  ratifica- 
tion does  not  commend  itself  to  the  court  as  being  founded  in 
good  conscience  or  equity.  It  appeared  that  the  plaintiff  and 
the  traction  company  were  controlled  by  a  common  board  of 
directors.  The  referee  so  found  at  the  defendant's  request. 
We  thus  have  a  situation  presented  where  the  board  of  direct- 
ors of  the  plaintiff  were  disqualified  from  acting  for  the  plain- 
tiff by  reason  of  an  adverse  interest  in  the  defendant,  yet  it  is 
argued  that  this  same  board  at  the  same  time  could  act  for  the 
traction  company,  create  a  vaUd  obligation  against  it  in  favor 
of  the  same  defendant  in  which  it  had  a  pecuniary  interest, 
and  by  such  act  ratify  and  confirm  its  former  illegal  action 
when  acting  for  the  plaintiff  and  thus  vaHdate  the  whole. 
This  common  board  of  directors  was  disqualified  from  acting 
for  either  the  plaintiff  or  the  traction  company;  they  were 
alike  disqualified  as  to  each  by  reason  of  the  interest  which  they 
had  in  the  defendant,  and  they  could  not  by  doing  two  wrongs 
make  one  right.  Both  the  plaintiff  and  the  traction  company 
were  dealing  with  the  defendant  at  arm's  length  and  both  were 
entitled  to  an  impartial  representation  in  such  dealing.  The 
board  of  directors,  acting  for  the  plaintiff,  were  incapacitated 
and  their  act  was  illegal;  but  as  stockholders  of  the  plaintiff, 
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representing  the  traction  company,  they  now  assume  to  cure 
the  former  wrong  by  another  illegal  act  and  thus  ratify  the 
whole  transaction.  This  is  the  plain  conclusion  we  must  reach 
if  this  contention  be  sustained.  At  no  time  in  the  transaction 
resulting  in  this  agreement  can  it  be  said  that  the  common 
board  of  directors  of  the  plaintiff  and  the  traction  company 
could  give  that  impartial  representation  to  which  each  was 
entitled.  The  transaction  was  entire;  the  acts  of  the  directors 
were  contemporaneous  as  to  each  interest  which  they  assumed 
to  represent,  and  the  same  illegahty  attended  and  nullified  each 
action.  There  exists  no  more  basis  for  sustaining  the  action  of 
the  board  as  to  one  corporation  than  to  the  other.  The  whole 
action  falls  under  the  ban  of  the  law  and  there  can  be  no  ratifi- 
cation where  the  taint  attaches  to  the  entire  transaction. 

Under  the  circumstances  of  this  case  it  seems  clear  that 
there  could  be  no  ratification  except  by  the  action  of  the  stock- 
holders of  the  traction  company  taken  with  knowledge  of  the 
situation.  The  traction  company  was  a  holding  company,  and 
its  stockholders  were  widely  distributed.  While  they  did  not 
hold  the  legal  title  to  plaintiff's  capital  stock,  yet  they  had  an 
eqtiitable  interest  therein,  and  illegal  acts  ratifying  such  stock 
by  their  board  of  directors  which  might  be  cured  would  require 
ratification  by  them  in  like  manner  as  to  any  other  property  in 
which  they  were  interested  as  stockholders  and  concerning 
which  their  rights  would  be  affected.    (4  Thomp.  Corp.  §  6314.) 

The  principle  which  underUes  this  conclusion  is  found  in 
many  cases,  and  in  this  State  the  rule  is  uniform.  Where  the 
action  which  has  been  taken  is  voidable  and  no  public  interest 
is  involved,  the  illegal  act  may  be  ratified  and  such  ratifica- 
tion may  be  inferred  from  circumstances,  or  the  retention  of 
benefits  received.  As  was  said  by  Judge  Gray  in  Barr  v. 
N.  F.,  L.  E.  &  W.  R.  R.  Co.  (125  N.  T.  274):  "  The  identity 
of  certain  of  the  directors  of  each  company,  when  the  lease 
was  made;  the  interest  of  four  of  these  common  directors  in 
the  contract  for  the  construction  of  the  Suspension  Bridge  road 
and  in  the  stock  and  bonds  to  be  guaranteed,  as  a  condition  of 
the  leasing  of  the  road,  stamped  the  whole  transaction  as  a 
fraud  upon  the  Erie  Company  and  brought  it  imder  the  con- 
demnation of  the  rule,  which  forbids  those  who  fill  fiduciary 
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positions  from  making  use  of  them  to  benefit  their  pei-sonal 
interests.  This  rule  is  deservedly  strict  in  its  requirements  and 
operation.  It  extends  to  all  transactions  where  the  individ- 
ual's personal  interest  may  be  brought  into  conflict  with  his 
acts  in  a  fiduciary  capacity,  and  it  works  independently  of  the 
questions  of  whether  there  was  fraud,  or  whether  there  was  a 
good  intention.  Where  the  possibility  of  such  a  conflict  exists, 
there  is  the  danger  intended  to  be  guarded  against  by  the 
absoluteness  of  the  rule.  *  *  *  But  the  rule-  does  not 
operate  to  avoid  ah  initio  all  transactions  of  a  trustee,  where 
he  is  interested;  but  is  generally  limited  in  its  operation  to 
rendering  them  voidable,  at  the  election  of  the  party  whose 
interests  are  concerned  in  the  question  of  their  afltonance  or 
disaffirmance.  If,  therefore,  nothing  is  done  in  avoidance, 
the  transaction  remains.  If  knowledge  and  opportunity  con- 
cur whereupon  to  move,  delay,  if  unreasonable,  or  attended  by 
retention  and  enjoyment  of  the  results  of  the  transaction,  may 
be  deemed  equivalent  to  an  adoption  and  ratification  of  that 
which  before  was  the  subject  for  action,  in  repudiation  of 
any  obligation."  The  same  doctrine  is  announced  in  Little 
V.  Oarabrant  (90  Hun,  404)  and  Steinway  v.  Steinway  (2  App. 
Div.  301). 

Many  other  cases  might  be  cited.  The  facts  and  circum- 
stances in  the  particular  case  are  the  controlling  elements.  As 
applied  to  the  present  case,  there  is  no  basis  upon  which  to 
invoke  the  exception  from  the  strict  rule.  Here  the  illegal  act 
is  admitted.  There  has  been  no  acceptance  of  benefits  taken 
or  retained.  There  has  been  no  ratification  by  stockholders  of 
the  traction  company,  and  no  ratification  by  stockholders  of 
the  plaintiff.  The  action  of  the  board  of  directors  in  author- 
izing the  execution  of  the  contract  by  the  traction  company 
was  not  a  ratification  by  stockholders  nor  the  equivalent  for 
such  purpose.  There  has  been  no  negligence  in  the  assertion 
of  rights.  Such  question  is  urged  upon  our  consideration  by 
the  appellant.  The  referee,  however,  found  that  there  was  no 
negligence  in  the  assertion  of  rights,  and  such  finding  is  well 
sustained  by  the  evidence.  We  are  of  the  opinion  upon  this 
branch  of  the  case  that  the  illegal  acts  of  the  board  of  directors 
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in  the  execution  of  the  tripartite  agreement  have  not  been 
ratified  by  stockholders  or  otherwise  validated. 

This  brings  us  to  a  consideration  of  the  agreement  itself, 
whether  by  its  terms  and  in  all  the  circumstances  a  valid  accord 
and  satisfaction  is  established.  It  has  been  argued  that  the 
learned  referee  based  his  decision,  in  holding  that  there  was 
no  accord  and  satisfaction,  solely  upon  the  ground  that  the  tri- 
partite agreement  was  voidable  because  of  the  adverse  interest 
of  the  directors  in  the  defendant.  There  is  no  reason  for  so 
limiting  the  scope  of  the  referee's  decision.  He  found  as  a  fact, 
and  also  as  a  conclusion  of  law,  that  there  had  been  no  accord 
and  satisfaction,  and  it  may  well  be  that  he  rested  his  decision 
upon  other  considerations.  At  least,  his  conclusion  can  be  sus- 
tained if  a  proper  consideration  of  the  agreement  supports  it. 

It  is  clear  that  when  the  agreement  was  executed  there  had 
been  no  general  accounting  between  the  parties.  While  the 
referee  found  that  the  accounts  were  examined,  such  finding 
is  quite  consistent  vrith  the  fact  that  there  was  no  general 
examination  of  all  the  accounts.  It  is  impossible  under  the 
circumstances  that  there  could  have  been;  the  defendant  did 
not  open  a  separate  account  relating  to  the  expenditure  of  the 
$6,000,000,  the  proceeds  of  the  stock  and  bonds.  It  made  no 
change  in  its  method  of  bookkeeping  after  the  transfer  of  pos- 
session of  the  property  or  at  any  other  time.  In  this  connec- 
tion Mr.  Lewis  was  asked:  '*  Q.  Did  you  put  on  the  books  of 
the  Company  any  special  accoimt;  did  you  open  an  account  to 
cover  this  matter  of  construction  after  the  date  of  the  lease,  so 
as  to  separate  it  from  the  work  of  construction  prior  to  the 
lease  ?  A.  I  don't  recollect  that;  the  books  undoubtedly  would 
show  that.  *  *  *  I  have  no  recollection  of  any  cut-oflE 
being  made  so  as  to  distinguish  between  the  work  that  had 
been  done  previous  to  the  date  of  the  lease  and  the  work  done 
after  the  date  of  the  lease.  There  was  no  necessity  for  it.  I 
do  not  recall  that  any  such  account  was  opened.  Q.  Do  you 
remember  that  any  account  was  opened  showing  disbiusements 
separately  before  and  after  the  6th  of  June,  or  was  it  all 
carried  right  along  in  the  same  account !  A.  It  was  all  carried 
along  in  the  same  account  and  susceptible  to  dissection  at  any 
time.    The  operation  was  carried  right  along." 
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The  accounts  which  were  examined  prior  to  the  execution  of 
the  agreement  are  made  to  appear  quite  clearly  by  all  of  the 
testimony,  both  oral  and  documentary.  Mr.  Bogardus  and 
Mr.  Swin  made  such  examination  as  was  made,  and  to  some 
extent  Mr.  Lewis  examined  the  books,  and  from  the  result 
reached  by  Bogardus  and  Swin,  based  upon  such  examination, 
the  yellow  sheet,  so  called,  was  prepared  and  it  furnished  the 
basis  for  the  execution  of  the  note  for  $308,340.35.  Mr.  Phelps 
made  an  examination  of  the  plaintiff's  books  at  this  time  for 
the  guaranty  and  indemnity  company,  for  the  purpose  of  dis- 
covering the  amount  of  expenditures  which  had  been  made  by 
the  plaintiff  upon  the  property.  His  report  showed  that  there 
had  been-  expended  by  the  plaintiff  and  was  due  from  the 
defendant  at  that  time  at  least  $1,059,154.65.  This  indebted- 
ness was  not  taken  into  account  or  considered  by  Bogardus, 
Swin  or  Lewis,  and  found  no  mention  in  the  yellow  sheet. 
Expert  accountants  have  since  been  employed  upon  the  books 
covering  a  period  of  years  in  an  attempt  to  arrive  at  a  true  state 
of  the  accounts  between  the  parties,  and  in  many  respects  the 
accountants  have  been  unable  to  agree.  It  is  not  essential  that 
a  critical  examination  be  made  of  the  figures  appearing  upon 
the  yellow  sheet.  It  is  manifest  that  such  account  did  not 
furnish  a  true  statement  of  the  accounts  existing  between  the 
parties.  It  was  based  upon  a  series  of  arbitrary  assumptions 
and  contained  charges  against  the  plaintiff  which  were  without 
justification  or  foundation  under  a  proper  construction  of  the 
lease  and  also  under  correct  business  dealings. 

From  all  the  testimony  it  is  readily  discovered  that  there  was 
no  examination  of  all  of  the  accoimts  between  the  parties,  and, 
therefore,  there  could  be  no  accurate  statement  showing  which 
company  was  indebted  to  the  other.  As  there  was  no  account- 
ing, and  as  the  moneys  due  from  the  defendant  to  the  plaintiff 
at  this  time  exceeded  $1,000,000  and  ultimately  the  defendant 
came  to  owe  the  plaintiff  $1,740,258.38,  effect  should  not  be 
given  to  this  agreement  as  a  binding  accord  and  satisfaction 
imless  so  compelled  to  do  by  an  inexorable  rule  of  law.  That 
we  are  not  compelled  so  to  find  we  think  is  reasonably  clear. 

To  constitute  an  accord  and  satisfaction  it  must  appear  that 
the  parties  intended  to  make  a  settlement  of  claims  either 
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admitted  or  in  dispute.  If  the  parties  reach  a  concliision  upon 
such  question  and  the  same  is  founded  upon  a  good  considera- 
tion and  is  subsequently  executed  by  performance,  the  transac- 
tion is  upheld  as  a  valid  accord  and  satisfaction.  As  the 
settlement  is  mutual  it  must  operate  in  binding  force  upon  the 
parties  to  it. 

Various  cases  illustrate  the  rule  as  appKed  to  a  variety  of 
conditions.  {Ryan  v.  Ward,  48  N.  Y.  204;  Fuller  v.  Kempj 
138  id.  231;  Bandman  v.  FinUy  185  id.  508;  Panzerbeiter  v. 
Waydellj  21  Hun,  161.)  As  the  foimdation  of  an  accord  and 
satisfaction  there  must  be  established  a  settlement  of  some 
matter  either  admitted  or  disputed.  If  the  subject  of  the  con- 
tract be  a  settlement  of  the  matter,  the  elements  of  an  accord 
and  satisfaction  are  present.  When  the  same  is  executed  it 
becomes  a  binding  contract  which,  upon  fulfillment,  creates  a 
bar  from  further  litigation  of  that  subject.  If  the  settlement 
does  not  embrace  all  of  the  matters  existing  between  the 
parties,  then  no  bar  exists  in  the  future  adjustment  of  their 
relations  respecting  such  subject.  The  contract  in  the  present 
case  is  claimed  to  be  a  bar  because  it  constituted  a  binding 
adjustment  of  all  matters  arising  out  of  the  fulfillment  by  the 
defendant  of  all  of  its  obligations  under  the  lease.  If  it  was  not 
a  settlement  of  all  such  matters,  then  it  cannot  be  invoked  as 
a  bar  to  the  maintenance  of  this  action.  To  constitute  it  a  bar 
it  must  operate  equally  upon  both  parties.  That  is  to  say,  the 
plaintiff  could  enforce  no  claim  arising  out  of  the  situation, 
and  likewise  the  defendant  would  be  so  concluded.  When 
this  contract  is  considered  in  this  light,  it  is  evident  that  it 
lacks  the  primary  requirement  of  a  complete  settlement.  The 
contract  primarily  was  for  the  purpose  of  raising  money  to  meet 
what  was  then  assumed  to  be  the  necessities  of  the  plaintiff. 
There  would  have  been  little  need  of  such  contract  had  the 
defendant  in  good  faith  applied  all  of  the  moneys  which  were 
secured  to  the  plaintiff  pursuant  to  the  provisions  of  the  lease. 
It  was  permitted  by  the  officers  and  directors  of  the  plaintiff  to 
have  recited  in  the  preamble  of  the  contract  that  the  plaintiff  was 
indebted  to  the  defendant  in  large  sums  of  money  for  advances 
made  to  it  for  conversion  construction,  and  that  plaintiff  "has 
contracted  other  debts    in  and  about  the  premises"  (these 
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recitals  were  wholly  without  foundation  if  in  fact  there  was  no 
indebtedness  of  any  character  existing  in  favor  of  the  defend- 
ant); that,  for  the  purpose  of  providing  for  the  payment  of  the 
indebtedness,  it  and  the  traction  company  are  about  to  issue 
their  joint  promissory  notes  in  amounts  sufficient  at  a  given 
price  to  produce  $1,500,000.  The  defendant,  upon  the  security 
of  these  notes  and  for  other  considerations,  agreed  to  provide 
$1,375,000  in  addition  to  that  raised  by  defendant  and  the 
traction  company.  After  providing  that  the  defendant  should 
advance  the  last  above-named  sum  and  pay  it  to  a  disbursing 
committee,  as  in  the  contract  provided,  the  3d  paragraph 
made  the  following  provision:  ^'The  *  Heights  Company^  and 
the  ^  Traction  Company '  jointly  and  severally  agree  that  at  or 
before  the  deKvery  of  this  agreement  they  will  execute  and 
deliver  to  the  'Brooklyn  Company'  their  joint  and  several 
promissory  note,  payable  on  the  first  day  of  August,  1897,  or 
sooner,  after  the  first  day  of  July,  1895,  at  the  option  of  said 
'Heights  Company'  and  'Traction  Company,'  which  note 
shall  be  for  the  sima  of  three  hundred  and  eight  thousand  three 
hundred  and  forty  and  ^  dollars  ($308,34:0rVir)>  being  a  part 
of  the  indebtedness  of  the  said  'Heights  Company'  to  said 
'  Brooklyn  Company,'  and  shall  bear  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  semi-annually."  This  clause  fur- 
ther provided  for  the  deposit  of  the  notes  issued  by  the  plaintiff 
and  traction  company  in  given  amounts  as  security  for  the 
payment  of  this  note,  and  that  said  amount  should  be  credited 
upon  the  $1,375  000  to  be  advanced  by  the  defendant  as  before 
provided. 

If  this  agreement  as  to  the  indebtedness  of  the  plaintiff  to  the 
defendant  had  stopped  with  this  provision,  it  could  not  be 
claimed  that  it  constituted  the  settlement  of  any  accounts  exist- 
ing between  the  parties.  Its  effect  was  to  make  provision  for 
the  payment  of  $308,340.35  by  giving  a  promissory  note  and 
providing  for  its  payment.  There  is  not  the  slightest  indica- 
tion that  it  was  in  settlement  of  the  accounts  existing  between 
the  plaintiff  and  defendant.  On  the  contrary,  any  such  assump- 
tion is  excluded  by  the  express  provision  that  the  amount  of 
the  note  was  a  part  only  of  an  existing  indebtedness.  There 
cannot  exist  upon  these  facts  any  basis  for  the  claim  of  a  set- 
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Uement  of  all  the  transactions  and  accounts  existing  between 
the  parties.  It  does  not  asstime  to  make  such  settlement. 
Such  accounting  is  left  open  by  express  language.  There  is  no 
basis  for  saying  that  here  was  an  accord  and  satisfaction  of  all 
matters,  as  a  further  claim  of  indebtedness  was  asserted. 
Such  provision  would  not  bar  the  defendant  from  making  a 
further  claim,  and  certainly  if  the  defendant  was  at  liberty  to 
assert  further  claims,  the  plaintiff  stands  upon  the  same  plane 
and  can  assert  any  and  all  claims  which  it  possessed.  The 
rights  of  each  operate  mutually,  and  neither  is  foreclosed  of 
asserting  rights  which  it  possessed  without  limit. 

There  is  not  found  in  this  contract  any  further  reference  to 
the  settlement  of  any  indebtedness  or  of  any  accounts  between 
these  parties  that  did  not  arise  out  of  those  terms  of  the  con- 
tract which  have  direct  relation  to  its  scheme  to  raise  money  by 
the  issuing  of  notes  of  the  plaintiff  and  the  traction  company. 
The  agreement  itself,  neither  in  its  terms  nor  by  inference, 
assumes  to  determine  finally  the  accounts  existing  between  the 
parties  or  to  take  and  make  a  binding  settlement  of  the  expend- 
itures by  the  defendant  of  the  $6,000,000  which  it  was  bound 
to  furnish  under  the  provisions  of  the  lease.  No  mention  was 
made  of  such  subject,  and  the  terms  of  the  agreement  relating 
to  the  indebtedness  of  the  plaintiff  excludes  it.  The  words 
*'  final  settlement "  are  nowhere  used,  nor  are  there  words  of 
equivalent  import.  No  final  indebtedness  was  ascertained. 
It  was  not  embraced  in  the  $308,340.35  note,  and  as  it  was  not 
embraced  therein  it  could  not  be  elsewhere,  as  it  was  not  again 
referred  to  save  in  making  provision  for  its  payment,  and 
nothing  said  about  it  enlarges  the  scope  of  the  language 
heretofore  quoted  relating  thereto. 

It  is  claimed  that  the  4th  paragraph  of  the  contract  contains 
language  showing  a  complete  and  absolutely  final  settlement. 
It  reads:  *  ^  Fourth.  The  *  Brooklyn  Company '  agrees  from  time 
to  time,  as  hereinafter  provided,  to  advance  the  money  requisite 
to  pay  any  balance  due,  or  to  become  due,  on  contracts  made 
by  it  for  the  construction,  conversion  and  equipment  as  elec- 
tric railroads  of  said  railroads  demised  by  it  to  said  *  Heights 
Company,'  and  any  balance  due  by  it  as  of  date  of  June  6th, 
1893,  for  other  purposes,  which  said  balances  amoimt  to  three 
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hundred  and  forty-seven  thousand  and  thirty-six  and  ^VV  dol- 
lars ($347,036.44)  or  thereabouts.''  This  provision  shows  that 
it  did  not  relate  to  any  personal  indebtedness  of  the  plaintiff  to 
the  defendant.  The  whole  paragraph  relates  solely  to  obliga- 
tions created  by  the  defendant  in  favor  of  persons  other  than 
the  plaintiff,  for  which  the  defendant  had  assumed  a  corporate 
obligation  quite  independent  of  the  plaintiff.  It  proposed  to 
provide  for  the  payment  of  obligations  for  which  it  was  per- 
sonally liable.  It  may  be  that  under  the  provisions  of  the 
lease,  as  between  the  plaintiff  and  defendant,  the  former  was 
liable  to  pay  the  obligations  in  this  respect  for  which  the  defend- 
ant had  obligated  itself.  This  fact  could  only  be  determined 
upon  a  full  accounting.  Assuming  that  the  plaintiff  was  so 
obligated,  it  is  evident  that  the  indebtedness  for  which  provi- 
sion was  thus  made  was  quite  independent  of  the  personal 
indebtedness  provided  for  in  paragraph  3  of  the  agreement. 
It  related  to  an  entirely  different  matter  and  was  quite  inde- 
pendent thereof.  There  is  not  a  syllable  in  the  4th  paragraph 
from  which  a  conclusion  or  an  inference  can  be  derived  that  it 
was  intended  to  settle  the  indebtedness  of  the  plaintiff  to  the 
defendant,  of  which  the  $308,340.35  note  formed  a  part.  That 
indebtedness  remained  open,  and  any  idea  of  a  settlement  was 
expressly  excluded,  as  it  was  in  terms  recited  that  it  was  only 
a  part  of  such  indebtedness.  The  paragraph  did  not  assume  to 
deal  with  such  question;  it  remained  open  and  excluded  the 
idea  that  there  could  exist  a  binding  accord  and  satisfaction. 
The  fact  that  the  plaintiff  and  the  traction  company  were  to 
give  notes  for  the  sum  recited  in  said  paragraph  did  not  change 
the  transaction,  nor  did  it  affect  the  indebtedness  for  which  pro- 
vision was  made.  If  it  be  admitted  that  the  defendant  intended 
to  secure  itself  from  any  liability  on  accoimt  of  the  contracts 
made  by  it  or  for  other  pm^xjses  in  that  connection,  the  situ- 
ation is  not  changed.  It  still  remains  the  fact  that  by  the  very 
terms  of  the  agreement  the  settlement  was  not  final,  made  so 
by  express  words,  and  such  being  the  case,  it  did  not  conclu- 
sively determine  and  settle  the  reciprocal  financial  obligations 
of  plaintiff  and  defendant.  Aside  from  this  question  is  another 
which  is  fatal  to  the  claim  that  the  tripartite  agreement  con- 
stituted a  binding  accord  and  satisfaction.     The  contract  was 
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executory.  In  order  that  it  should  operate  as  a  binding  agree- 
ment it  must  have  been  fulfilled  by  the  defendant  in  strict 
accordance  with  its  terms,  else  it  cannot  invoke  its  aid  as  a  bar. 
{Kromer  v.  Heim,  76  N.  Y.  674;  Bandman  v.  FinUj  supra,) 

The  defendant  was  required  by  its  terms  to  advance  the  sum 
of  $1,376,000.  This  was  dependent  upon  the  plaintiff  and  the 
traction  company  paying  the  sum  of  $1,600,000.  The  last 
named  companies  fulfilled  the  contract  in  this  respect  by  paying 
such  sum  to  the  disbursing  committee.  The  defendant  was  to 
be  credited  upon  the  sum  which  it  was  to  pay  with  the  amounts 
for  which  the  plaintiff  and  the  traction  company  were  to  give 
their  notes.  This  left  for  the  defendant  to  advance  in  cash 
above  these  two  items  something  above  $700,000.  The  plaintiff 
•and  the  traction  company  gave  the  two  notes,  and  the  same 
with  interest  were  subsequently  paid  to  the  defendant.  The 
latter  paid  in  discharge  of  its  own  obUgations  upon  contracts 
executed  by  it  and  for  other  purposes  about  the  sum  of  $360,000. 
It  paid  no  more  upon  the  obligation  which  it  thus  assumed. 
Unless  it  be  excused  by  some  matter,  it  is  manifest  that  it  can- 
not invoke  the  aid  of  this  contract  as  a  plea  in  bar,  for  con- 
fessedly it  never  fulfilled  it.  To  use  the  language  of  the 
defendant,  the  excuse  for  non-fulfillment  is  thus  stated:  "No 
moneys,  therefore,  were  to  be  advanced  by  defendant  after  its 
direct  obligations  were  disposed  of  except  upon  the  pledge  of 
the  imused  real  estate  when  released  from  the  Kings  County 
Trust  Company  mortgage;  and  there  is  not  a  shred  of  evidence, 
nor  is  it  pretended,  that  this  was  ever  done,  or  that  real  prop- 
erty was  presented  to  defendant  for  the  making  of  a  loan 
thereon." 

By  the  8th  paragraph  of  the  contract  the  plaintiff  agreed 
that  the  real  estate  which  shall  not  so  be  required  for  the 
maintenance  and  operation  of  the  demised  railroad  shall  be 
released  and  made  "  free  and  clear  of  the  lien  of  said  lease  and 
may  be  sold  by  said  ^  Brooklyn  Company '  at  pubUc  or  private 
sale."  The  effect  of  this  clause  was  to  confer  power  upon  the 
defendant  to  sell  any  and  all  such  real  estate,  and  the  plaintiff 
agreed  that  it  should  be  released  from  the  hen  of  the  lease. 
As  the  defendant  had  title,  this  was  all  that  was  necessary  for 
that  purpose.     The  same  clause  provides  how  the  proceeds 
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shall  be  applied.  By  the  9th  clause  the  defendant  agrees 
that  as  soon  as  the  real  estate  is  made  free  and  clear  of 
the  lien  of  said  lease  and  released  from  the  mortgage  now 
covering  the  same,  imder  which  mortgage  the  Kings  Coimty 
Trust  Company  of  Brooklyn  is  trustee,  defendant  will  from 
time  to  time  advance,  etc.  It  is  noticeable  that  the  plaintiff 
agreed  in  precise  terms  to  release  the  real  estate  from  the  lien 
of  the  lease.  So  far,  therefore,  as  it  had  power  it  had  boimd 
itself  to  put  it  within  the  power  of  the  defendant  to  sell  the 
same  free  of  such  lien.  As  to  the  release  of  the  land  from  the 
lien  of  the  mortgage  held  by  the  Kings  Coimty  Trust  Com- 
pany, there  is  no  such  covenant  upon  the  part  of  the  plaintiff. 
The  manifest  reason  for  this  omission  may  be  found  in  the  fact 
that  neither  the  plaintiff  nor  the  traction  company  had  any 
control  over  the  subject-matter.  They  had  no  power  to  pro- 
cure such  release.  The  only  party  who  had  control  over  such 
subject  was  the  defendant.  It  had  executed  the  mortgage  and 
upon  it  devolved  the  obligation  of  procuring  the  release.  The 
agreement  clearly  provided  for  the  releases.  One  required  the 
act  of  the  plaintiff;  the  other  it  must  be  assumed  devolved 
upon  the  defendant,  as  it  was  the  only  one  having  power  in 
the  premises  to  procure  it.  This  being  the  situation,  it  devolved 
upon  it  to  show  that  it  was  not  at  fault  in  this  respect.  It 
could  not  default  in  advancing  money  if  such  default  rested 
upon  its  failure  to  do  some  act  within  its  power  to  do,  and 
make  its  failure  to  act  an  excuse.  No  reason  appears  upon 
which  to  base  an  excuse  in  this  respect  which  will  relieve  the 
defendant  from  its  admitted  default.  When  it  sets  up  this 
contract  as  a  bar,  the  duty  devolves  upon  it  to  excuse  default 
in  performance  before  it  can  be  so  made  effective.  The  omis- 
sion to  perform  its  terms  is  admitted  by  the  defendant,  and 
this  being  so,  it  devolved  upon  it  to  show  facts  which  exon- 
erated it  from  performance  before  it  can  invoke  its  aid  as  a 
bar.     This  it  has  not  done. 

Thus  we  have  discussed  the  contract  upon  the  theory  that 
this  question  was  raised  and  properly  in  the  case  for  dispo- 
sition upon  the  merits.  A  careful  examination  convinces  us, 
however,  that  the  record  does  not  disclose  a  situation  in  which 
this  question  can  be  properly  considered  upon  the  merits. 
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The  contract  called  for  the  advance  by  the  defendant  of  the 
sum  provided  for  in  the  4th  clause  of  the  agreement,  and  after 
this  sum  and  the  amoimt  of  the  note  provided  for  in  the  3d 
clause  it  was  to  provide  an  additional  amoimt  to  bring  the  whole 
sum  up  to  $1,875,000.  The  defendant  in  its  answer  has  not 
pleaded  that  it  fulfilled  all  of  the  obligations  which  it  assimied 
pursuant  to  the  provisions  of  the  tripartite  agreement.  It 
pleads  aflfirmatively  the  giving  of  the  two  notes  and  their  sub- 
sequent payment  by  the  plaintiff,  the  traction  company,  or 
their  successor.  Then  it  alleges  that  it  advanced  the  further 
sum  of  $350,000.  Beyond  this,  there  are  no  allegations  of  the 
fulfillment  of  this  contract  by  the  defendant.  The  rule  is  well 
settled  that  where  a  party  relies  upon  an  executory  contract  to 
support  a  cause  of  action  or  sustain  a  defense  he  is  required  to 
allege  and  prove  fulfillment  upon  his  part  of  the  covenants 
which  he  was  obligated  to  perform.  {Smith  v.  Wetmore,  167 
N.  Y.  234;  Kay  v.  Metropolitan  St.  R.  Co.,  163  id.  447; 
Orant  v.  Pratt  &  Lambert,  87  App.  Div.  490;  Farmers* 
Loan  &  T.  Co.  v.  Siefke,  144  N.  Y.  354,  359.) 

The  fact  of  performance  of  an  executory  contract  where  ful- 
fillment is  essential  to  a  cause  of  action,  or  is  relied  upon  to 
support  a  defense,  is  a  condition  precedent,  and  as  such  is 
required  to  be  pleaded.     (Code  Civ.  Proc.  §  533.) 

If  the  contract  has  not  been  fulfilled  and  the  party  relies  upon 
some  act  of  the  adverse  party  as  an  excuse  for  non-fulfillment, 
such  fact  must  be  pleaded  and  proved.  {Todd  v.  Union 
Casualty  &  Surety  Co.,  70  App.  Div.  52;  Fox  v.  Davidson, 
36  id.  159;  Fisher  v.  Goodrich,  61  id.  534.) 

Under  the  defendant's  answer  no  facts  are  alleged  which 
show  fulfillment  of  all  of  the  terms  of  this  contract  which  it 
was  bound  to  perform,  and  no  facts  are  stated  showing  any 
excuse  for  non-performance  either  by  act  of  the  plaintiff  or 
otherwise.  It  seems  to  follow  as  a  niecessary  conclusion  that 
under  this  clause  of  the  answer  no  defense  is  suflSciently 
alleged  and  none  has  been  proved  thereunder,  even  though  it 
had  been  so  alleged.  There  was  no  admission  by  the  plaintiff 
of  any  fact  in  this  connection  which  obviates  this  defect.  The 
matter  set  up  by  defendant  by  way  of  defense  and  avoidance  is 
deemed  controverted  by  the  plaintiff  without  aflfirmativ©  plead- 
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ing.  {Davis  Confectionery  Co.,  Inc.,  v.  Rochester  O.  Ins,  Co., 
141  App.  Div.  909;  Sullivan  v.  Traders'  Ins.  Co.,  169  N.  Y. 
213.) 

We  have  carefully  examined  the  record  and  are  unable  to 
find,  either  in  the  pleading  or  in  the  proof,  any  facts  which 
warrant  us  in  holding  that  the  tripartite  agreement  consti- 
tutes a  binding  accord  and  satisfaction,  and,  therefore,  a  bar 
to  the  maintenance  of  this  action.  Aside  from  this,  it  appears 
that  at  the  time  when  the  default  was  declared  by  the  defend- 
ant the  plaintiff  was  in  dire  straits.  The  temptation  to  so 
default  the  plaintiff  was  very  great  and  the  resulting  prize 
was  large.  Such  condition  was  due  to  the  failure  of  the 
defendant  to  pay  over  the  moneys  which  it  was  obligated  to 
pay.  Under  such  circumstances  the  court  is  not  called  upon 
to  strain  rules  in  order  to  support  technical  objections.  This 
conclusion  would  seem  to  render  it  unnecessary  to  consider 
whether  the  intervention  of  a  court  of  equity  was  necessary 
to  set  aside  this  contract  before  bringing  this  action,  though  we 
will  take  up  the  consideration  of  that  question  later  on  in  this 
discussion. 

It  is  urged  that  the  plaintiff  cannot  maintain  this  action  for 
the  reason  that  it  is  not  the  owner  of  the  cause  of  action  sought 
to  be  enforced.  The  claim  of  the  defendant  rests  upon  the 
ground  that  the  plaintiff  executed  a  mortgage  to  the  New  York 
Guaranty  and  Indemnity  Company  which  covered  the  moneys, 
claim  and  property  right  which  the  plaintiff  now  seeks  to 
enforce;  that  the  foreclosure  and  sale  under  that  mortgage 
absolutely  divested  the  plaintiff  of  all  title  and  interest  in  its 
claimed  present  cause  of  action.  The  relevant  instrument  in 
determination  of  this  question  is  correctly  stated  by  the  defend- 
ant to  be  the  above-mentioned  mortgage  to  the  guaranty  and 
indemnity  company.  If  the  cause  of  action  passed  from  the 
plaintiff  at  any  time,  it  passed  by  this  instrument.  The  cor- 
rect answer  to  this  question  requires  a  consideration  of  certain 
provisions  of  the  lease,  the  terms  of  the  mortgage  and  the 
intent  of  the  parties  in  its  execution. 

It  seems  clear  from  the  provisions  of  the  lease  that  the  par- 
ties contemplated  that  there  should  be  no  permanent  expendi- 
ture of  moneys  by  the  plaintiff  until  the  $6,000,000  provided  for 
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in  article  6  of  the  lease  should  have  been  applied  and  that  sum 
actually  disbursed  in  the  conversion  of  the  railroad. 

Article  21  of  the  lease  prohibited  the  plaintiff  from  advanc- 
ing any  money  out  of  its  own  funds  for  the  construction  of  any 
branches,  additions  and  improvements  or  to  furnish  equipment, 
until  the  proceeds  of  the  unissued  stock  and  bonds  "  shall  have 
been  expended  as  in  this  lease  provided."  And  by  article  22 
it  was  provided  that  if  the  moneys  of  the  lessor  on  hand  at  the 
date  when  the  lease  takes  effect  after  certain  deductions  and 
the  proceeds  of  the  stock  and  bonds  should  be  insufficient  to 
pay  for  the  conversion  of  the  railroads,  "then  and  in  that 
event "  the  plaintiff  was  required  to  furnish  from  its  own  funds 
money  to  finish  the  work  and  prosecute  the  same  with  dih- 
gence.  These  provisions  make  it  clear  that  the  defendant 
intended  that  the  plaintiff  should  not  advance  any  moneys  of 
its  own  until  it  had  advanced  and  there  had  been  expended  the 
sums  of  money  which  defendant  had  obligated  itself  to  furnish. 
These  clauses  required  not  only  that  the  defendant  should 
claim  that  it  had  advanced  the  sum  of  the  moneys  which  it 
was  obligated  to  furnish,  but  they  were  mandatory  upon  it  to 
furnish  the  same.  It  could  not  be  discharged  from  such  obli- 
gation save  by  precise  fulfillment.  It  is  said  that  it  was 
recognized  in  March,  1894,  by  both  parties  that  defendant's 
conversion  funds  had  been  exhausted  and  that  thereafter  it 
borrowed  and  paid  as  a  permanent  appropriation  $500,000,  and 
that  such  sums  "were  paid  literally  out  of  its  own  funds," 
and,  therefore,  as  no  request  was  made  for  repayment,  it  must 
of  necessity  have  been  understood  that  such  moneys  were  only 
repayable  at  the  termination  of  the  lease.  We  have  already 
considered  the  adverse  interest  of  the  plaintiff's  board  of  direct- 
ors and  its  officers,  and  from  which  it  appears  that  at  this  time 
the  plaintiff  was  without  an  impartial  representative;  that  such 
representation  as  it  had  was  in  the  interest  of  the  defendant. 
It  is  probably  true  that  plaintiff's  officers,  who  should  have  pro- 
tected it  against  this  baseless  claim  of  the  defendant,  did  yield 
that  the  conversion  funds  to  be  furnished  by  the  defendant  were 
about  exhausted.  But  this  yielding  of  the  claim  did  not  change 
the  fact  that  the  defendant  had  not  advanced  all  of  the  moneys 
which  it  had  agreed  to  advance,  nor  did  it  lessen  its  obligation 
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in  that  respect.  It  was  as  much  bound  at  that  time  to  furnish 
in  full  sum  the  amount  of  money  which  it  had  obligated  itself 
to  furnish  as  it  was  when  it  entered  into  the  obligation.  It 
could  no  more  limit  its  Uability  to  furnish  the  full  amount  than 
it  could  have  refused  to  advance  any,  and  it  could  not  be  dis- 
charged from  such  Uability  no  matter  what  should  be  its  claim, 
except  by  complete  performance.  If  the  parties  had  made  a 
mistake  in  supposing  that  the  obligation  has  been  completely 
fulfilled,  would  it  be  claimed  that  such  fact  reUeved  the  defend- 
ant unless  some  other  consideration  intervened  to  its  prejudice  ? 
No  one  would  make  such  a  claim.  The  most  favorable  con- 
struction that  can  be  placed  upon  the  action  of  plaintiff's  officers 
is  that  they  were  mistaken  in  their  assumption.  But  this  did 
not  change  the  obUgations  of  the  defendant  nor  excuse  it  from 
performance.  How,  then,  can  it  be  said  that  in  procuring 
money  and  using  it  for  purposes  of  construction  the  plaintiff 
utterly  reUeved  the  defendant  from  its  obUgation  to  repay  such 
money,  when  the  latter  by  mandatory  provision  had  said  that 
no  moneys  should  be  advanced  by  the  plaintiff  from  its  funds 
imtil  the  defendant  had  discharged  its  obligation  in  this 
respect  ?  To  hold,  under  the  circumstances  of  this  case,  that 
by  this  act  the  defendant  was  reUeved  of  its  obligations  to  fur- 
nish further  moneys  which  the  terms  of  the  lease  imposed,  and 
that  the  plaintiff  was  not  entitled  to  be  reimbursed  for  such 
expenditure,  would  violate  the  plainest  principles  of  equity, 
and  no  rule  of  law  of  which  we  are  aware  requires  it. 

In  every  provision  of  the  lease  relating  to  the  expenditure  of 
money  raised  by  defendant,  or  the  application  of  the  proceeds 
of  property  belonging  to  it,  the  clear  provisions  are  that  each 
shaU  be  applied  to  the  conversion  of  the  road  into  an  electric 
road,  and  the  lease  fairly  contemplated  that  the  plaintiff  should 
not  be  caUed  upon  to  advance  any  of  its  own  fimds  imtil  such 
moneys  should  have  been  used  in  particular  application.  This 
situation  has  a  manifest  bearing  upon  the  provisions  of  article 
10  of  the  lease,  by  the  terms  of  which  the  defendant  covenanted 
that  at  the  expiration  of  the  lease  or  other  sooner  termination  it 
would  pay  *'  to  the  lessee  the  actual  cost  of  all  property,  exten- 
sions, branches,  additions,  improvements  and  equipments, 
made,  acquired  and  paid  for  by  said  lessee  out  of  its  own  funds 
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for  iise  in  connection  with  the  operations  of  the  raihx)ad8of  the 
lessor,"  less  the  cost  to  preserve  and  to  secure  efficiency  in 
operation. 

The  contention  is  that,  although  the  defendant  failed  in  its 
obligation  to  furnish  the  money  as  it  agreed,  and  thereby  com- 
pelled the  plamtiff  to  borrow  money  to  apply  upon  conversion, 
under  claim  by  the  defendant  that  it  had  fulfilled,  thereby  the 
defendant  was  absolved  from  its  obligation  and  the  plaintiff  is 
postponed  to  the  termination  of  the  lease  for  reimbursement. 

It  is  admitted  that  in  practical  fulfillment  of  the  lease  the 
plaintiff  advanced  moneys  to  discharge  obligations  for  con- 
version and  the  defendant  thereafter  reimbursed  it  therefor. 
Why  should  there  be  any  change  in  this  regard  because  the 
parties  mistakenly  supposed  that  defendant  had  complied  with 
its  obligation  ?  When  the  fact  was  made  clear  it  did  not  revive 
the  obligation,  for  that  already  existed,  and  it  cannot  be  said 
that  it  postponed  the  immediate  discharge  of  the  obligation, 
for  when  ascertained  the  duiy  to  pay  was  immediate.  Such, 
we  conclude,  are  the  rights  and  obUgations  of  the  parties  con- 
strued in  the  light  of  the  provisions  of  the  lease. 

It  seems  clear  that  the  moneys  advanced  by  the  plain- 
tiff which  the  defendant  was  to  repay  were  not  intended  to  be 
embraced  within  the  terms  of  the  mortgage  and  were  not  so 
embraced  by  the  language  used.  If  they  were  so  covered,  it  is 
found  in  the  language  used  in  item  4  of  the  mortgage,  which 
provides:  '*A11  the  right,  title  and  interest  of  the  Heights 
Company  in  and  to  the  amount  of  the  cost  of  all  property, 
extensions,  branches,  additions,  improvements  and  equipments 
heretofore  and  hereafter  made,  acquired  and  paid  for  by  said 
Heights  Company  out  of  its  own  f imds  for  use  in  connection 
with  the  operations  of  the  railroads  of  the  Brooklyn  City  Rail- 
road Company,  less  the  cost  of  such  part  thereof  as  shall  or 
may  be  required  to  preserve  said  railroads,  extensions,  branches, 
additions,  improvements  and  equipments  in  good  repair  and 
serviceable  condition  during  the  existence  of  the  lease  herein- 
above mentioned  from  the  said  Brooklyn  City  Railroad  Com- 
pany, as  lessor,  to  said  Heights  Company,  as  lessee,  less  the 
cost  of  such  part  thereof  as  shall  or  may  be  necessary  to  pre- 
serve and  secure  efficiency  in  the  operation  of  such  railroads; 
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such  cost,  as  aforasaid,  being  payable  under  the  terms  of  the 
lease  above  mentioned  by  said  lessor  company  to  said  lessee 
company  in  the  event  of  the  expiration  of  said  lease  or  other 
sooner  termination  thereof." 

The  language  of  this  item  of  the  mortgage  is  in  all  substan- 
tial respects  the  same  as  that  contained  in  articles  10  and  28 
of  the  lease,  and  when,  as  we  have  already  seen,  they  are  con- 
strued with  the  other  provisions  of  the  lease  relating  to  that 
subject,  it  announces  the  unmistakable  intention  of  the  parties 
to  embrace  therein  only  such  moneys  and  f imds  as  should  be 
advanced  by  the  plaintiff  after  the  defendant  had  apphed  all 
of  the  moneys  which  it  was  obligated  to  furnish,  which 
included  the  $6,000,000,  without  any  deduction  whatever.  All 
moneys  advanced  by  the  plaintiff  prior  to  the  fulfillment  by 
the  defendant  of  this  obligation  were  not  moneys  whose  pay- 
ment was  postponed;  such  moneys  were  undoubtedly  due  and 
repayable  by  the  defendant  as  soon  as  such  indebtedness  was 
incurred. 

The  language  of  item  4  of  the  mortgage  is  too  plain  and 
immistakable  in  this  respect  to  admit  of  doubt,  and  when  it  is 
considered  in  connection  with  the  provisions  of  the  lease  and 
the  rights  and  obligations  of  the  parties  thereimder,  by  precise 
language  and  in  legal  effect  it  is  limited  to  such  moneys  and 
funds  as  would,  if  every  obligation  was  fulfilled  by  both 
parties  to  the  lea^e,  be  postponed  in  payment  to  the  termina- 
tion of  the  lease.  This  was  the  clear  intent  of  the  parties 
and  they  so  expressed  it  in  unmistakable  language.  No  debts 
and  obligations  which  were  immediately  repayable  by  the 
defendant  to  the  plaintiff  were  affected  thereby. 

It  is  insisted  that  the  language  of  the  recital  that  "  All  the 
right,  title  and  interest  of  the  Heights  Company  in  and  to  the 
amount  of  the  cost  of  all  property  *  *  *  heretofore  and 
hereafter  *  *  *  acquired  and  paid  for  by  said  Heights 
Company  out  of  its  own  funds  "  is  broad  and  comprehensive, 
and  clearly  embraces  every  expenditure  made  by  the  Heights 
Company  which  was  at  that  time  in  existence.  It  is  quite  true 
that  this  language  is  broad  and  comprehensive,  and  in  literal 
sense  sufficiently  so  to  cover  the  claim  of  the  plaintiff  existing 
at  that  time.    The  language  is  in  substance  the  language  of 
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article  10  of  the  lease.  The  addition  of  the  words  *'  heretofore 
and  hereafter  "  does  not  enlarge  the  scope  or  purpose  intended 
to  be  accomplished  by  the  lease  or  by  the  mortgage.  Both 
related  to  the  same  f  imds  and  both  contemplated  in  legal  right 
a  fund  whose  payment  was  postponed  by  the  terms  of  the  lease. 
The  lease  should  not  be  broadened  by  construction  beyond  its  fair 
import  and  the  purpose  sought  to  be  accomplished.  Its  clear 
expressions  are  intended  to  create  reciprocal  and  mutual  obli- 
gations upon  plaintiff's  part  to  surrender  all  of  the  property  it 
had  received,  and  all  for  which  the  defendant  paid  from  the 
proceeds  of  the  $6,000,000  or  by  other  means  without  payment 
by  the  defendant  at  the  expiration  of  the  term;  and  for  the 
defendant  to  pay  for  all  property  for  which  the  plaintiff  paid 
after  the  defendant  had  advanced  what  it  was  obligated  to  fur- 
nish. The  mortgage  was  conceived  and  executed  in  like  inten- 
tion. The  property  or  money  with  which  the  parties  were 
dealing  was  that  for  which  the  lease  provided,  and  its  terms 
should  receive  the  same  construction.  The  lease  not  only 
authorizes  but  requires  such  interpretation  to  be  placed  upon 
the  language  used,  when  considered  in  connection  with  the 
terms  of  the  lease,  and  what  was  sought  to  be  accomplished. 
{Robertson  v.  Chigley  Electric  Co,,  146  N.  Y.  20;  Gillet  v. 
Bank  of  America,  IGOid.  549.) 

In  controverting  this  view  much  reliance  is  placed  upon  the 
report  made  by  the  accountant  Phelps,  who  was  commissioned 
by  the  guaranty  and  indemnity  company  to  examine  and 
report  what  sum  had  been  expended  by  the  plaintiff  for  conver- 
sion purposes.  His  report  showed  that  plaintiff  had  expended 
at  that  time  $1,059,154.55.  The  claim  is  that  this  sum  was 
necessarily  embraced  in  the  mortgage  because  it  was  so  reported 
as  having  been  expended  by  the  plaintiff  from  its  funds.  Such 
claim  could  scarcely  be  sustained,  based  upon  the  fact  that 
Phelps  made  such  report.  He  could  not  create  an  obliga- 
tion against  any  party  by  making  a  report,  and  he  could  not 
in  the  slightest  degree  change  the  rights  and  obligations  of 
the  parties  nor  affect  the  proper  construction  of  the  lease  or 
mortgage. 

If  the  defendant  had  then  recognized  that  it  personally  owed 
this  sum  to  the  plaintiff  and  was  obligated  to  immediately 
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discharge  the  debt,  Phelps'  report  could  not  and  would  not 
affect  it. 

The  situation  was  not  changed  when  it  appeared  that  defend- 
ant was  in  fact  obligated  to  make  immediate  repayment.  The 
obligation  was  as  existent  and  obhgatory  at  one  time  as  at  the 
other.  And  because  of  this  obligation  the  defendant  was  then 
chargeable  with  knowledge.  Such  sum,  although  shown  to 
exist  by  the  Phelps  report,  was  not  embraced  within  the  mort- 
gage for  the  reason  that  the  parties  did  not  deal  and  did  not 
intend  to  deal  with  moneys  which  the  defendant  was  obli- 
gated to  immediately  repay.  They  were  dealing  with  an  obli- 
gation of  which  payment  was  postponed  by  the  language  and 
terms  of  the  lease,  imtil  the  time  of  its  termination,  and  with 
nothing  else.  It  was  that  fund  which  it  was  intended  to  mort- 
gage, and  none  other.  As  the  fund  reported  by  Phelps  was 
not  such  fund,  the  parties  did  not  deal  with  it  and  it  was  not 
embraced  therein.  The  sums  of  money  which  the  plaintiff  is 
shown  by  this  record  to  have  expended  over  and  above  the 
amount  which  the  defendant  was  obligated  to  fmnish,  show 
that  the  parties  were  not  dealing  with  a  vain  thing  when 
formulating  item  4.  The  fund  which  is  the  subject  of  that 
mortgage,  it  is  evident,  will  be  very  large  at  the  termination 
of  the  lease.  Considering  that  this  sum  was  not  embraced 
within  the  terms  of  the  guaranty  and  indemnity  mortgage,  it 
is  clear  that  it  did  not  pass  under  the  foreclosure  of  that 
mortgage,  or  become  vested  in  the  Brookljm  Rapid  Transit 
Company  by  the  mesne  conveyances  which  followed.  Noth- 
ing in  any  of  these  conveyances  enlarges  the  scope  of  that 
mortgage. 

We  are  imable  to  find  that  the  Brookljni  Rapid  Transit 
Company  in  any  of  its  transactions  with  the  plaintiff  acquired 
title  to  the  sum  of  money  here  in  question.  It  is  quite  plain 
that  the  Brookljni  Rapid  Transit  Company  in  its  dealings  with 
the  plaintiff  had  an  interest  in  the  moneys  due  from  the 
defendant  to  the  plaintiff;  but  we  are  not  able  to  find  from 
any  contract  between  such  parties,  or  from  any  entry  in  the 
books,  that  it  acquired  the  legal  title  thereto  or  that  the  plain- 
tiff parted  therewith.  It  seems  at  all  times  to  have  remained 
App.  Div.— Vol.  CLI.        32 
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the  owner  of  the  same,  and  is  now  entitled  to  enforce  such 
claim.  This  contention  upon  the  part  of  the  defendant  is 
clearly  against  equity. 

It  is  contended  that  resort  must  be  had  to  equity  to  set  the 
tripartite  agreement  aside  before  an  action  at  law  can  be  main- 
tained; but  if  we  are  correct  in  the  consideration  of  the  agree- 
ment, then  this  question  does  not  arise,  and  is  not  properly  in 
the  case.  The  learned  counsel  for  the  appellant  says  that  the 
language  of  the  lease  not  only  provided  "  that  the  amoimt  of 
the  ascertained  indebtedness  of  the  Heights  Company  to  the 
City  Company  should  be  incorporated  in  a  note  for  that  sum," 
but  it  further  provided  that  all  outstanding  obligations  of  the 
defendant  should  be  paid,  and  he  cites  the  language  of  part  of 
article  4.  The  vice  of  this  contention  lies  in  the  fact  that 
the  $308,340.35  note  did  not  represent  an  "ascertained"  full 
indebtedness  of  the  plaintiff  to  the  defendant.  It  did  not  rep- 
resent as  to  such  personal  indebtedness  a  final  settlement,  for 
the  language  of  the  3d  article  is,  "which  note  shall  be  for  the 
sum  of  three  hundred  and  eight  thousand  three  hundred  and 
forty  and  yV^r  dollars  (8308,840y3oV),  heing  apart  of  the  indebt- 
edness of  the  said  ^  Heights  Company '  to  said  ^  Brooklyn  Com- 
pany.'" This  statement  is  nowhere  qualified.  It  cannot  be 
true,  therefore,  that  "  The  tripartite  agreement  effected  a  com- 
plete settlement."  The  amount  of  the  personal  accounts  still 
remained  open  for  adjustment  between  the  parties,  and  either 
was  at  liberty  to  assert  any  claim  in  this  respect  which  it  pos- 
sessed, and  the  tripartite  agreement  furnished  no  obstacle 
defeating  such  right.  There  is  here,  therefore,  nothing  requir- 
ing the  tripartite  agreement  to  be  set  aside. 

Assuming  that  it  is  in  the  case  and  its  effect  to  be  deter- 
mined, I  think  there  existed  the  clear  legal  right  upon  the  part 
of  the  plaintiff  to  attack  it  and  urge  anything  in  defense 
which  would  have  been  available  in  a  direct  action  to  set  it 
aside. 

While  it  is  true  that  the  referee  did  not  find  affirmatively 
that  fraud  existed  and  base  his  decision  upon  that  ground,  yet 
he  refused  to  find  that  there  was  no  evidence  that  the  entries 
in  the  defendant's  books  of  account  were  false,  fictitious  or 
fraudulent.     And  also  refused  to  find  that  they  were  made  in 
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the  regular  and  ordinary  course  of  business.  And  he  found 
generally  that  the  agreement  did  not  constitute  an  accord  and 
satisfaction  both  as  a  fact  and  also  as  a  conclusion  of  law. 

The  referee  found  aflfirmatively  that  many  items  relating  to 
construction  which  appeared  upon  the  defendant's  books  were 
not  properly  charged;  that  the  moneys  therein  set  forth  had 
not  been  expended,  and  that  "  such  books  of  accoimt  did  not 
exhibit  a  true  and  correct  statement  of  accounts  between  the 
plaintiff  and  defendant  of  moneys  that  had  been  expended  for 
the  purposes  of  constructing  and  transforming  the  said  railroad 
into  an  electric  railroad." 

It  is  not  necessary  that  fraud  should  be  characterized  as 
such  if  the  evidence  and  findings  fairly  justify  the  inference  of 
its  existence.  However  these  findings  be  construed,  it  is  clear 
that  this  court  can  lay  hold  of  the  evidence,  if  it  exist,  to  sup- 
port the  conclusion  reached  by  the  referee,  even  though  he  has 
made  no  affirmative  finding  of  such  fact. 

In  this  case  we  think  the  evidence  justifies  the  conclusion 
that  the  accounts  reported  by  Swin  and  Bogardus  and  repre- 
sented in  the  yellow  sheet  were  fictitious  in  fact  and  known  by 
them  to  be  such.  They  were  according  to  fair  inference  fraud- 
ulent in  fact.  This  appears  upon  their  face  when  coupled  with 
the  entire  proof  concerning  the  state  of  the  accounts.  It  may 
be  that  the  defendant  did  not  have  actual  knowledge  of  this  fact 
*  at  the  time  of  the  execution  of  the  tripartite  agreement,  but  it 
adopted  the  act  as  its  own,  received  the  accruing  benefits,  and 
is  bound  by  such  agreement.  The  most  favorable  view  to 
defendant  and  also  to  the  officers  of  the  plaintiff  in  charge  at 
this  time  is,  that  they  were  laboring  under  a  mistake  of  fact, 
concerning  the  indebtedness  recited  in  the  agreement,  and  the 
mistake  would  furnish  abundant  ground  to  sustain  the  finding 
of  the  referee  that  the  agreement  did  not  operate  as  an  accord 
and  satisfaction  quite  aside  from  the  adverse  interest  of  plain- 
tiff's board  of  directors  and  officers.  {Arthur  v.  Homestead 
Fire  Ins.  Co.,  78  N.  Y.  462,  467;  Kirchner  v.  N.  H.  8.  M. 
Co.,  135  id.  182.) 

It  is  a  settled  rule  of  law  that  where  an  answer  contains  new 
matter  constituting  a  defense,  not  by  way  of  counterclaim  but 
by  way  of  avoidance,  it  is  deemed  to  be  controverted  by  the 
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adverse  party  by  traverse  or  avoidance  as  the  case  requires. 
(Code  Civ.  Proc.  §  522;  Jackson  v.  Brown,  76  Hun,  41.) 

In  Flynn  v.  Equitable  Life  Ins,  Co.  (78  N.  Y.  568)  it  was 
said:  "Many  of  the  distinctions  between  courts  of  law  and 
equity  as  to  the  admission  of  evidence  have  necessarily  become 
obliterated  when  these  jurisdictions  are  blended,  and  are  exer- 
cised by  the  same  tribunal.  In  principle  written  instruments 
can  have  no  greater  sanctity  in  courts  of  law  than  in  courts  of 
equity,  and  when  authority  exists  for  administering  justice  in 
either  court  there  is  no  soimd  reason  why  the  evidence  for  that 
purpose  should  not  be  received  in  either  court." 

This  rule  is  abimdantly  supported  by  many  authorities. 
{Argall  v.  Jacobs,  87  N.  Y.  110;  Sullivan  v.  Traders*  Ins. 
Co.,  169  id.  213;  Wilcox  v.  Am.  Tel.  &  Tel.  Co.,  176  id.  115; 
Smith  V.  Ryan,  191  id.  452.) 

It  seems  to  be  admitted  by  the  appellant  that  if  the  referee 
had  found  that  the  execution  of  the  tripartite  agreement  was 
procured  by  actual  fraud,  and  the  evidence  justified  the  find- 
ing, the  decision  could  be  sustained  under  the  issue  as  it  was 
raised.  As  we  have  seen  upon  the  facts  and  the  findings  in 
this  case,  it  comes  quite  close,  if  it  does  not  embrace  within  it 
every  essential  fact  necessary  to  authorize  the  application  of 
this  rule.  But  assuming  that  we  would  not  be  so  justified,  we 
think  the  principle  upon  which  the  referee's  ruling  must  be 
sustained  is  the  same. 

In  Kirchner  v.  N.  H.  S.  M.  Co.  (135  N.  Y.  182)  it  is  said: 
''If  the  plaintiff  can  show  that  by  a  mutual  mistake  of  the 
parties,  or  by  what  is  its  equivalent,  a  mistake  on  his  part  and 
fraud  on  the  part  of  his  adversary,  the  present  cause  of  action 
is  embraced  in  the  release,  contrary  to  the  intent  of  the  parties, 
or  contrary  to  his  intent  in  case  fraud  is  proven,  he  is  entitled 
to  an  instruction  to  the  jury  to  the  effect  that  the  release  does 
not  bar  his  light  to  recover.^' 

Under  these  rules  it  must  be  true  that  any  defense  and  any 
evidence  which  would  be  available  to  defeat  and  set  aside  an 
instrument  in  an  action  in  equity  is  equally  available  when 
the  same  instrument  is  set  up  as  a  defense  in  an  action  at 
law. 

Applying  this  rule  to  the  present  case,  it  is  clear  that  the 
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statement  of  account  contained  in  the  yellow  sheet,  so  called, 
was  erroneous,  fictitious  and  did  not  exist  in  fact  as  a  claim 
against  the  plaintiff  even  if  plaintiff's  officers  had  been  author- 
ized to  bind  it.  The  officers  and  parties  then  representing 
the  plaintiff  and  the  defendant  both  acted  upon  the  supposi- 
tion that  these  figures  and  this  account  were  correct.  This 
assumption  was  false.  It  necessarily  follows  that  if  they  or 
the  defendant  knew  them  to  be  false  they  were  guilty  of  a  gross 
fraud  upon  the  plaintiff.  If  they  did  not  know  them  to  be 
false  then  they  acted  under  a  clear  mutual  mistake  of  fact, 
and  such  mistake  operated  to  the  distinct  injury  of  the  plain- 
tiff. The  situation  does  not  admit  of  any  middle  ground  in 
this  aspect.  It  presents  a  clear  case  of  either  mistake  or  fraud, 
and  in  either  case  the  plaintiff  is  entitled  to  the  benefit  of  an 
adjudication  that  the  agreement  does  not  operate  as  a  bar. 
But  for  the  reasons  above  stated  plaintiff's  officers,  when  they 
executed  the  tripartite  agreement,  were  not  authorized  to  bind 
it.  There  was,  therefore,  no  assent  to  the  contract  therein 
stated.  In  such  cases  there  is  question  that  it  may  be  avoided 
at  law.     {Smith  v.  Ryan,  supra.) 

The  defendant  further  contends  that  a  demand  or  request 
for  expenditure  on  conversion  was  absolutely  necessary  before 
it  could  be  held  in  default.  We  have  pointed  out  the  facts 
and  findings  rendering  a  demand  unnecessary,  viz.,  that  the 
plaintiff  was  rmder  the  control  of  officers  and  directors  acting 
for  the  defendant,  whose  individual  financial  advancement  lay 
not  in  guarding  the  interests  of  the  plaintiff  but  in  the  pros- 
perity and  betterment  of  the  defendant.  In  addition  to  this, 
the  answer  expressly  admits  the  averment  of  the  complaint 
"  that  the  plaintiff  from  time  to  time,  prior  to  September  30, 
1894:,  requested  the  expenditure  by  the  defendant  of  the  said 
last-mentioned  sum  [S6, 000, 000]  in  payment  of  the  cost  of  con- 
verting the  said  railroads  so  demised  into  an  electric  railroad," 
and  the  undisputed  evidence  shows  that  on  March  17,  1894r, 
defendant's  executive  committee  adopted  a  resolution,  which 
it  thereafter  adhered  to,  determining  to  retain  in  its  possession 
such  cash  fimds  as  it  then  held.  This  action  by  the  defendant 
is  a  practical  declaration  that  it  would  not  advance  further 
funds,  and  obviates  the  necessity  of  a  formal  demand,  which 
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would  be  useless  and  without  results,  and  from  the  making  of 
which  the  law  relieved  the  plaintiff.  {People  v.  Merchants' 
Trust  Co.,  116  App.  Div.  41;  affd.,  187  N.  Y.  298;  Hanna  v. 
Lycm,  179  id.  107;  Niles  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co,, 
176  id.  124;  Sage  v.  Culver,  147  id.  241;  Jacobson  v.  Brooklyn 
Lumber  Co.,  184  id.  152.) 

In  answer  to  this  it  is  urged  hj  the  appellant:  First,  that 
the  referee  having  found  that  no  such  request  was  made,  his 
finding  is  controlling,  and,  second,  that  the  admission  referred 
to  was  coupled  with  and  limited  bj  the  further  allegation  that 
defendant  had  in  fact  expended  a  greater  sum  than  the  amount 
requested,  or  for  which  it  was  obligated,  under  which  con- 
struction the  language  used  could  not  be  held  to  be  an  admis- 
sion of  an  uncomplied-with  request  for  expenditure.  This  con- 
tention ignores  the  fact  that  the  complaint  had  no  relation  to 
expenditures  made  before  the  lease  became  effective  by  deliv- 
ery of  possession  of  the  roads,  and  cannot  be  sustained.  The 
defendant  must  be  held  concluded  by  the  admission  of  its 
answer,  and  this  being  so,  the  question  of  whether  or  not  a 
demand  was  made  was  not  one  of  the  issues  sent  to  the 
referee  to  hear  and  determine,  and  any  finding  of  his  indicat- 
ing that  no  such  request  or  demand  was  made  is  immaterial 
and  may  be  disregarded.  It  is  not  necessary  to  the  support  of 
the  judgment  that  admissions  in  the  pleadings  be  made  part 
of  the  findings  {Jacobson  v.  Brooklyn  Lumber  Co.,  supra, 
158),  and  the  findings  of  a  referee  upon  any  issue  not  referred 
to  him  are  without  force  or  effect.  {Savage  v.  Sherman,  87  N.  Y. 
277,  286;  Ballou  v.  Parsons,  11  Hun,  602;  Wright  v.  Dela- 
field,  25  N.  Y.  266,  268.)  It  is  a  well-known  principle  of  law, 
in  support  of  which  citation  of  authorities  is  unnecessary,  that 
if  the  findings  do  not  conform  to  the  cause  of  action  alleged, 
but  establish  a  different  cause  of  action,  the  judgment  based 
thereon  must  be  reversed.  Upon  the  same  principle,  findings 
of  fact  contrary  to  the  admissions  of  the  answer,  which  but 
for  the  answer  would  constitute  a  defense,  would  not  support 
a  judgment  for  defendant.  In  the  case  at  bar,  a  judgment 
for  the  defendant,  on  the  ground  that  there  was  no  demand 
by  plaintiff  of  defendant  for  the  expenditure  of  the  money 
for  conversion,  such  demand  being  admitted  by  the  answer. 
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could  not  be  sustained  in  case  of  an  appeal  by  plaintiff.  It 
follows  that  the  judgment  for  plaintiff,  disregarding  the  finding 
that  there  was  no  such  request,  cannot  be  reversed  because  of 
such  finding,  in  view  of  the  admission  in  the  answer. 

It  is  not  controverted  that  the  defendant  expended  for  con- 
version between  February  14,  1893,  the  date  of  the  execution 
of  the  lease,  and  June  sixth  following,  the  time  the  prop- 
erty was  taken  over  by  the  plaintiff,  the  simi  of  $1,481,057.58. 
The  referee  so  found,  but  refused  to  give  the  defendant  credit 
for  such  expenditure  upon  its  contract  obligation  of  $6,000,000, 
which  it  is  contended  presents  reversible  error.  The  lease  is 
dated  February  14,  1893,  and  was  executed  and  acknowledged 
on  that  day.  It  was  duly  approved  by  plaintiff's  stockholders 
on  that  day  and  by  the  stockholders  of  defendant  on  the  day 
following.  On  April  seventeenth  the  parties  delivered,  each 
to  the  other,  a  duplicate  copy  of  such  lease,  article  47  of  which 
provides:  ^*  It  is  mutually  covenanted  and  agreed  between  the 
lessor  and  lessee  that  this  lease  shall  not  be  binding  or  valid 
as  to  either  of  the  parties  hereto  imtil  approved  by  the  vote  of 
the  stockholders  of  the  lessor  and  lessee  as  required  by  law, 
and  that  if  so  approved,  this  lease  shall  be  delivered  to  the 
lessee  at  such  time  and  upon  such  terms  and  conditions  as  shall 
be  agreed  upon  by  the  Board  of  Directors  of  said  lessor  and 
lessee,  but  notwithstanding  such  approval  and  deUvery,  this 
lease  shall  not  go  into  effect  nor  shall  the  lessee  be  entitled  to 
enter  into  possession  of  the  premises  and  property  by  this  lease 
demised  until  said  four  million  dollars  ($4,000,000)  shall  have 
been  actually  deposited  either  in  cash  or  in  securities,  or  both, 
pursuant  to  the  terms  of  this  lease,  with  said  Brooklyn  Trust 
Company  or  companies  designated  by  said  lessor  and  lessee, 
nor  until  a  certificate  of  said  Brooklyn  Trust  Company  or  such 
companies  to  that  effect  is  endorsed  hereon  or  attached  hereto, 
which  certificate  shall  be  duly  executed  by  said  Trust  Com- 
pany or  companies  under  its  or  their  corporate  seals,  and  shall 
state  that  said  four  milUon  dollars  ($4,000,000),  or  such  portion 
thereof  as  they  respectively  hold,  is  held  upon  the  trusts  and 
subject  to  the  terms,  covenants  and  stipulations  and  conditions 
in  this  lease  contained  with  respect  thereto."  Prior  to  such 
delivery  the  terms  and  conditions  provided  for  in  this  subdivi- 
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sion  of  the  lease  were  agreed  upon  and  reduced  to  writing. 
The  1st  and  2d  sections  provide  for  the  deUvery  and  acceptance 
of  the  lease  on  April  17,  1893.  The  3d  section  is  as  follows: 
"  Third.  It  is  mutually  agreed  that  notwithstanding  the  deUv- 
ery and  acceptance  of  said  lease,  the  same  shall  not  go  in  effect 
nor  shall  the  party  of  the  second  part  be  entitled  to  enter  into 
possession  of  the  premises  and  property  by  said  lease  demised 
imtil  the  Four  million  dollars  ($4,000,000)  required  by  the  terms 
of  said  lease  to  be  deposited  as  a  guarantee  fund  shall  have 
been  actually  deposited  either  in  cash  or  in  securities  pursuant 
to  the  terms  of  said  lease,  with  the  Brooklyn  Trust  Company, 
or  companies  designated  by  the  parties  hereto,  nor  until  a  cer- 
tificate of  said  Brooklyn  Trust  Company,  or  such  companies,  to 
that  effect  is  endorsed  on  or  attached  to  said  lease,  which  cer- 
tificate shall  be  duly  executed  by  said  Trust  Company  or  com- 
panies under  its  or  their  corporate  seal,  and  shall  state  that 
said  Four  million  dollars  ($4,000,000),  or  such  portion  thereof 
as  they  respectively  hold,  is  held  upon  the  trust  and  subject  to 
the  terms,  covenants,  stipulations  and  conditions  in  said  lease 
contained  with  respect  thereto." 

The  $4,000,000  guaranty  fund  required  by  the  lease  and 
referred  to  in  the  agreement  was  deposited  on  June  6,  1893, 
and  the  plaintiff  upon  that  day  took  possession  of  the  demised 
property.  The  work  of  converting  the  railroad  and  extensions 
composing  the  leased  property  into  an  electric  railroad  had 
been  commenced  by  the  defendant  in  July,  1892  —  more  than 
six  months  before  the  execution  of  the  lease  —  and  was  con- 
tinued by  defendant  after  such  execution  down  to  the  time  the 
plaintiff  caused  the  required  deposit  to  be  made  and  took  pos- 
session at  a  cost  and  expense  to  it  of  $1,481,057.58. 

It  is  the  contention  of  counsel  for  the  defendant  that  on  the 
approval  of  the  lease  by  the  stockholders  of  the  respective  par- 
ties, its  provisions  became  operative  and  took  effect,  possession 
only  being  deferred;  that  upon  its  delivery  the  lease  became 
valid  and  obUgatory  and  operated  to  transfer  to  the  defendant 
the  legal  title  to  the  leased  property,  but  that  before  it  should 
become  an  operative  transfer  and  possession  thereunder  be 
taken,  there  should  be  deposited  by  or  for  the  plaintiff  a  guar- 
anty fund  of  $4,000,000;   that  at  the  very  latest  the  lease 
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became  binding  and  obligatory  upon  the  parties  on  its  delivery 
on  April  17,  1893;  that  the  time  when  the  money  was  to  be 
advanoed  and  paid  by  defendant  for  conversion  purposes  is 
not  fixed  by  the  lease,  and  that  the  evidence  establishes  a  fix- 
ing of  such  time  by  parol,  as  well  as  an  agreement  between  the 
parties  that  the  defendant  should  continue  the  conversion  of 
the  road,  prior  to  possession  being  taken  by  plaintiff,  and  that 
its  expenditure  in  so  doing  should  be  credited  upon  and  applied 
to  the  reduction  of  its  contract  obligation  of  $6,000,000.  The 
respondent  contends  that  neither  upon  the  approval  of  the 
stockholders  nor  the  deUvery  of  the  lease  did  it  become  opera- 
tive or  go  into  effect  for  any  purpose  whatever;  that  none  of  its 
provisions  became  operative  until  the  deposit  of  the  guaranty 
fund  on  June  6,  1893;  that  it  was  not  until  that  time  that  the 
contract  became  final  and  its  provisions  obligatory  upon  the 
parties,  and  that  the  defendant  was  obligated  to  thereafter 
expend  the  $6,000,000  provided  by  the  lease  and  cannot  have 
credit  for  any  conversion  expenditure  made  before  that  time. 

The  learned  referee  adopted  the  contention  of  the  plaintiff, 
and  in  so  doing  we  think  he  is  sustained  by  the  evidence.  He 
refused  to  find,  as  requested  by  defendant,  that  at  a  consulta- 
tion between  HoUins  &  Co.  and  defendant's  president  on  Feb- 
ruary 16,  1893,  ^*  it  was  agreed  that  the  moneys  expended  by 
the  defendant  in  payment  of  the  cost  of  conversion  after  Feb- 
ruary 15th,  1893,  should  be  credited  to  the  $6,000,000  fund 
provided  by  the  lease  to  be  expended  by  the  defendant  in  the 
work  of  conversion."  We  think  this  refusal  is  supported  by 
the  evidence,  and  we  are  unable  to  find,  either  in  the  evidence 
or  findings,  any  facts  sustaining  the  respondent's  contention  of 
the  making  of  an  oral  agreement  that  the  expense  of  continu- 
ing the  conversion  of  the  road  by  defendant  after  the  execution 
of  the  contract  and  before  the  deposit  of  the  guaranty  f imd, 
and  taking  possession  of  the  demised  property  by  plaintiff, 
should  be  credited  to  the  defendant  as  a  payment  upon  its  con- 
tract obligation  to  expend  $6,000,000  in  such  work;  nor  do  we 
find  any  evidence  of  an  oral  agreement  fixing  the  time  when 
such  expenditure  should  commence.  The  lease  went  into  effect 
on  June  6,  1893,  and  the  rights  of  the  parties  are  governed  by 
its  provisions,  unaffected  by  their  conversations,  consultations 
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or  acts  after  its  execution  on  February  fourteenth.  Even  if  the 
parties  had  the  conversations  detailed,  no  one  of  the  persons 
present  and  taking  part  therein  was  an  officer  or  director  of 
plaintiff,  or  in  any  way  authorized  by  its  board  of  directors  to 
make  such  an  agreement  on  its  part  or  in  its  behalf.  So  far  as 
appears,  they  were  wholly  without  authority  or  power  to  obli- 
gate the  plaintiff  by  any  agreement  they  might  make.  The 
contention  that  the  acts  of,  and  agreements  claimed  to  have 
been  entered  into  by  Hollins  &  Co.  with  the  president  of  the 
defendant,  bound  the  plaintiff,  rests  upon  the  assumption  that 
such  firm  was  the  owner,  at  the  time  the  agreement  is  said  to 
have  been  made,  of  the  entire  stock  of  the  plaintiff,  bringing 
the  case  within  the  rule  that  where  all  of  the  stockholders  of 
a  corporation  unite  in  an  agreement  within  the  general  scope 
of  its  business,  the  transaction  will  be  upheld  as  consti- 
tuting, in  practical  effect,  the  act  of  the  corporation,  and 
the  party  asserting  the  agreement  is  not  called  upon  to 
prove  formal  action  of  the  board  of  directors  of  the  corporation 
authorizing  the  same.  As  we  have  hereinbefore  pointed  out, 
the  assumption  upon  which  this  contention  rests,  viz.,  that 
Hollins  &  Co.  was  the  owner  of  all  of  plaintiff's  stock,  is  not 
warranted  by  the  evidence  or  true  in  fact,  for  which  reason  the 
argument  and  authorities  cited  on  this  branch  of  the  case  have 
no  application  to  the  facts  presented.  It  follows  that  the  lease 
first  became  operative  on  Jime  6,  1893;  that  the  referee's  con- 
clusions of  law  that  the  defendant  was  not  entitled  to  deduct 
from  the  $6,000,000  the  money  expended  between  the  time  the 
lease  was  executed  and  the  time  of  its  taking  effect,  and  that 
such  expenditure  does  not  constitute  a  counterclaim  in  favor  of 
the  plaintiff  against  the  defendant,  are  correct.  ThiB  learned 
referee  has  awarded  interest  from  September  1, 1894,  amount- 
ing to  $1,616,680.15.  Under  the  common  law  interest  was  not 
allowed  unless  the  amount  of  the  principal  was  actually  ascer- 
tained and  liquidated.  This  rule  has  been  modified,  but  the 
extent  of  the  modification  is  that  if  the  amount  due  is  capable 
of  being  ascertained  by  mere  computation,  the  allowance  of 
interest  is  proper.  {Excelsior  Tei^a  Cotta  Co.  v.  Harden  181 
N.  Y.  11,  14.)  While  the  respondent  concedes  the  rule  so 
stated  to  be  the  law  controlling  its  right  to  interest,  it  contends 
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that  the  evidence  establishes  in  the  case  at  bar  that  the  amount 
due  from  defendant  under  the  provisions  of  the  lease  was  capa- 
ble of  ascertainment  by  mere  mathematical  computation  and, 
therefore,  bore  interest  from  the  date  of  its  expenditure  by  the 
plaintiff,  found  by  the  referee  to  be  the  26th  of  October,  1894. 
This  result,  counsel  says,  "is  reached  by  adding  up  various 
columns  of  figures  and  taking  out  various  other  sums."  We 
cannot  agree  with  this  contention.  The  judgment  is  based 
upon  two  factors:  Firsts  the  amoimt  which  the  defendant 
failed  to  expend  of  the  $6,000,000,  representing  its  contract  Ua- 
bility;  and,  second^  the  amount  which  on  October  26,  1894, 
the  plaintiff  had  expended  upon  railroad  conversion  over  and 
above  the  amounts  advanced  by  defendant.  We  think  it 
clearly  apparent  that  the  existing  account  between  the  parties, 
and  the  amount  due  the  plaintiff  upon  an  adjustment  thereof, 
was  unliquidated,  uncertain  and  incapable  of  ascertainment, 
within  the  rule  cited.  In  its  March,  1900,  letter  the  plaintiff 
says,  referring  to  the  conversion  charges  against  the  $6,000,000 
fund,  other  than  the  $778,493.38  of  "journal  entry  items,  "that 
it  had  not  "  the  entire  information  at  hand  which  is  necessary 
for  an  accurate  determination  as  to  the  propriety  and  justice  of 
the  charges."  It  had  not  acquired,  and  did  not  possess,  such 
information,  nor  was  it  able  accurately  to  determine  the 
amount  of  its  expenditures  in  excess  of  its  reimbursement,  and 
consequently  the  amoimt  of  defendant's  indebtedness  when  it 
commenced  this  action,  notwithstanding  its  experts  and 
accountants  had  long  before  repeatedly  and  minutely  exam- 
ined the  books  and  papers  of  both  parties,  for  it  alleged  that  it 
had  paid  out  for  conversion,  for  which  the  defendant  was 
chargeable,  over  and  above  its  reimbursement,  before  Septem- 
ber 30, 1894,  $2,000,000,  for  which  sum,  with  interest  thereon 
from  said  date,  it  demanded  judgment.  After  a  trial  lasting 
eight  years  the  referee  found  that  it  had  never  paid  out  the 
sum  of  $2,000,000  for  which  the  defendant  was  liable,  but  that 
such  sum  and  indebtedness  was  $259,741.62  less  than  the 
plaintiff  had  determined  and  demanded. 

No  accounting  was  ever  had  between  the  parties  except  that 
evidenced  by  the  tripartite  agreement.  On  April  24,  1903, 
three  years  after  this  action  was  commenced,  and  after  skilled 
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accountants  employed  by  both  parties  had  thoroughly  and 
exhaustively  gone  over  defendant's  books  aa  well  as  its  own, 
the  plaintiff  tendered  a  stipulation  to  defendant  from  which  it 
appears  that  after  diligent  examination  and  inquiry  by  its 
mathematical  experts,  assisted  by  the  investigations  and  efforts 
of  its  accountants  and  attorneys,  it  had  reached  the  conclusion 
that  the  defendant  was  only  entitled  to  be  allowed  for  its 
expenditures,  made  after  June  6,  1893,  $4,228,881.47,  yet  the 
referee  found  and  allowed  such  net  advances  at  $4,259,741.62. 
One  of  the  factors  producing  this  result  was  that,  after  June  6, 
1893,  the  defendant  had  paid  for  many  things  which  had  been 
done  before  that  date  and  what  the  total  amount  so  paid  was 
had  to  be  determined,  not  by  calculation,  but  by  the  testimony 
of  witnesses  given  upon  the  trial.  The  stipulation  tendered 
states  that  of  the  amoimt  expended  by  the  defendant,  after 
June  6,  1893,  $218,528.12  represents  "items  of  materials  fur- 
nished and  labor  performed,  as  to  the  date  of  deUvery  or  furnish- 
ing  of  which  the  plaintiff  and  defendant  differ,  and  as  to  these 
items  the  plaintiff  will  offer  proof. "  Another  element  rendering 
ascertainment  of  the  amount  of  defendant's  indebtedness  to 
plaintiff  impossible  by  computation,  after  years  of  careful  and 
thorough  study  of  the  books  of  the  parties  by  skilled  expert 
accountants,  were  journal  entries  amounting  to  $673,542.92, 
as  to  which  the  proposed  stipulation  says:  "Plaintiff  denies 
that  any  portion  thereof  is  a  proper  credit  on  the  defend- 
ant's obligation  to  expend  the  aforesaid  sum  of  $6,000,000," 
yet  after  the  proofs  were  taken  the  plaintiff  was  compelled  to 
allow  $17,674.15  of  the  challenged  entries  as  having  been 
expended  for  conversion  done  after  June  6,  1893.  Evidence, 
not  computation,  was  required  to  determine  what  portion  of 
the  contested  journal  entries  the  defendant  was  entitled  to 
credit  for  upon  its  $6,000,000  obligation,  and  until  such  deter- 
mination the  amoimt  of  defendant's  indebtedness  to  the  plain- 
tiff was  not  capable  of  ascertainment.  In  the  stipulation  (refer- 
ring to  the  items  contained  in  defendant's  bill  of  particulars) 
the  plaintiff  claimed  that  it  had  expended  $46,454.02  for  defend- 
ant's benefit  in  the  payment  of  its  debts  not  contracted  for 
construction  and  conversion  of  the  leased  railroad.  It  was 
credited  on  defendant's  books  with  but  $41,349.95  expended 
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for  such  purposes.  Evidence  was  given  upon  this  subject, 
after  which,  at  plaintiff's  instance,  the  referee  found  the  cor- 
rect amount  to  be  $42,532.84.  Plaintiff's  letter  of  March  2, 
1900,  written  to  defendant  only  four  days  before  the  com- 
mencement of  the  action,  demanded  payment  of  $778,683.34, 
journal  entries  on  defendant's  books,  not  because  they  repre- 
sented work  done  before  Jime  6,  1893,  but  because  they  were 
not  proper  charges  to  construction  accoimt  or  "properly 
chargeable  as  expenditures  of  the  said  [$6,000,000]  fimd."  Of 
those  entries  $106,432.18  was  not  attacked  or  challenged  on 
the  trial,  and  of  the  remaining  items  the  referee  found  that 
$234, 377. 84  were  proper  charges. 

Without  further  analysis  of  the  evidence,  it  is  apparent  that 
the  ascertainment  of  what  portion  of  the  $6,000,000  fund 
had  not  been  expended  by  the  defendant  for  work  done  after 
June  6,  1893,  upon  which  depended  in  part  the  amoimt  of 
defendant's  indebtedness  to  plaintiff,  was  more  than  a  mere 
matter  of  computation  and  not  ascertainable. thereby.  The 
same  is  true  of  the  amount  and  value  of  the  work  done  by 
plaintiff  in  excess  of  the  amoimts  advanced  by  defendant. 

The  learned  referee  first  found  that  $1,740,258.38,  over  and 
above  expenditures  for  which  plaintiff  had  been  reimbursed  by 
defendant,  had  been  expended  by  the  plaintiff  prior  to  Sep- 
tember 1,  1894.  Under  no  conceivable  computation  could  this 
conclusion  be  sustained  and  by  a  supplemental  finding  the  date 
was  changed  to  October  26,  1894.  That  the  latter  date  is  also 
erroneous  appears  from  the  finding  showing  the  computation 
producing  this  amoimt  of  indebtedness  on  the  date  named, 
from  which  there  appears  to  be  deducted  from  the  $559,506.70 
conceded  reimbursements  to  plaintiff  for  the  expenditures 
recited  in  such  finding  the  amoimt  of  the  $308,340.35  note 
given  to  defendant  by  plaintiff  and  the  Long  Island  Traction 
Company,  under  the  provisions  of  the  tripartite  agreement, 
which  note  was  not  paid,  as  the  referee  finds,  until  Jime  25, 
1895,  eight  months  after  its  amount  was  deducted  by  the 
referee  from  the  conceded  reimbursements  to  establish  the 
amount  owing  by  the  defendant  to  plaintiff  on  October  26, 
1894. 

Another  question  not  determinable  by  mere  calculation  is 
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presented  by  the  collateral  trust  notes  executed  by  the  plaintifif 
and  the  Long  Island  Traction  Company  and  secured  by  mort- 
gages which  were  foreclosed  and  the  property  sold  in  one  parcel 
and  the  avails  used  in  payment  of  the  secured  indebtedness 
without,  as  the  agreement  of  March  24,  1896,  says,  "any 
adjustment  of  the  respective  proportions  of  such  indebtedness 
which  said  two  companies  may  be  deemed  to  have  paid."  (Of 
this  indebtedness  $862,964.75  was  claimed  by  the  plaintiff  to 
have  been  made  by  its  disbursing  committee  for  construction 
and  conversion  prior  to  October  26,  1894.) 

Without  considering  the  question  further,  it  is  clear  that  the 
amount  of  the  defendant's  indebtedness  to  plaintiff  was  not 
susceptible  of  determination  by  computation,  at  the  time  it  is 
claimed  to  have  accrued  or  at  any  time  thereafter,  imtil  the 
questions  stated  and  referred  to  and  involved  in  such  deter- 
mination were  supported  or  refuted  by  evidence  and  determined 
by  the  referee. 

The  judgment  must  be  modified  by  deducting  therefrom  the 
interest  included  therein,  and  as  so  modified  affirmed,  without 
costs  to  either  party  in  this  court. 

Jenks,  p.  J.,  Burr,  Carr  and  Woodward,  JJ.,  concurred. 

Judgment  modified  in  accordance  with  opinion,  and  as  so 
modified  affirmed,  without  costs. 


Bertha  Fox  and  Pauline  Lewkowitz,  Appellants,  v.  Elu 

B.  BAiNBRmGE,  as  Executrix,  etc.,  of  Maria  Louise  Beeck- 

MAN,  Deceased,  Known  also  as  Louise  M.  Beeckman,  and 

Others,  Defendants,  Impleaded  with  Thomas  H.  Beeckman, 

Respondent. 

Second  Department,  June  7,  1912. 

Foreclosure— burden  of  proof— failure  to  prove  ownership. 

A  plaintiff  suing  to  foreclose  a  mortgage  must  prove  his  ownership  of  the 
bond  and  mortgage  in  order  to  recover. 

Suit  to  foreclose  a  mortgage.  Evidence  examined,  and  field,  that  the 
plaintiff,  having  assigned  the  bond  and  mortgage,  failed  to  estahlish 
ownership  by  virtue  of  a  subsequent  reassignment  and  that  the  com- 
plaint was  properly  dismissed. 

Carr  and  Woodward,  JJ.,  dissented. 


Digitized  by  VjOOQIC 


Fox  V.  Bainbridge.  511 


App.  Div.]  Second  Department,  June,  1912. 

Reabgument  of  an  appeal  by  the  plaintiflfs,  Bertha  Fox  and 
another,  from  a  judgment  of  the  County  Court  of  Kings  county, 
entered  in  the  office  of  the  clerk  of  said  county  on  the  17th  day 
of  August,  1911,  dismissing  the  complaint.  (See  149  App.  Div. 
958.) 

Charles  Ooldzier^  for  the  appellants. 

D.  B.  Wilmotj  for  the  respondent. 

Rich,  J. : 

The  plaintiffs  appeal  from  a  judgment  dismissing  their 
CDmplaint  in  an  action  of  foreclosure.  It  was  incumbent 
upon  them  to  establish,  among  other  things,  ownership  of  the 
bond  and  mortgage  before  they  were  entitled  to  recover.  They 
both  testified  to  ownership,  and  introduced  the  bond  and  mort- 
gage in  evidence  upon  the  trial.  Upon  the  cross-examination 
of  Mrs.  Fox  it  appeared  that  in  March,  1909,  the  plaintiffs 
united  in  an  absolute  assignment  of  the  bond  and  mortgage  to 
one  David  Schwartz.  This  unrecorded  assignment  was  upon 
the  demand  of  counsel  for  respondent  produced  by  the  plain- 
tiffs and  put  in  evidence  by  the  respondent.  It  appeared, 
without  contradiction,  that  the  bond  and  mortgage  had  never 
been  reassigned;  that  immediately  following  the  date  of  the 
assignment  Schwartz  notified  Mrs.  Beeckman,  one  of  the  mort- 
gagors, now  dead,  in  writing  that  he  owned  the  mortgage, 
extended  payment  for  one  year  and  directed  payment  of  the 
interest  thereafter  as  it  became  due  to  him.  The  assignment  is 
dated  March  17,  1909.  On  that  day  Mrs.  Beeckman  executed 
an  instrmnent  stating  the  amount  unpaid  upon  the  bond  and 
mortgage,  and  that  there  were  no  defenses  or  setoffs  thereto, 
which  undoubtedly  preceded  the  assignment  to  Schwartz  and 
was  executed  for  his  benefit  and  protection.  On  September 
20,  1909,  the  interest  was  paid  to  Schwartz  and  he  receipted 
for  it.  The  interest  due  the  following  March  was  paid  to 
Henry  Fox,  husband  of  the  plaintiff  Bertha  Fox,  and  he 
receipted  for  it  for  Schwartz.  Thereafter  the  interest  seems 
to  have  been  paid  to  Fox,  who  receipted  for  it  in  his  own 
name.  On  March  24,  1910,  the  Grerman  American  Insurance 
Company,  following  Mrs.  Beeckman's  decease,  indorsed  by 
direction  of  Fox  upon  a  policy  of  insurance  procured  by  respond- 
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ent  upon  the  buildings  upon  the  mortgaged  premises,  the 
following:  "This  company  hereby  recognizes  the  transfer  of 
title  of  the  herein  described  property  to  estate  of  Maria  Louise 
Beeckman,  loss  if  any  to  the  extent  of  $1,000  payable  to  David 
Schwartz  as  mortgagee,  subject  to  mortgagee  clause  attached." 
This  was  only  nine  months  before  the  commencement  of  this 
action,  and  no  testimony  was  given  of  any  notice  thereafter  to 
the  company  of  any  change  in  Schwartz's  ownership  of  the 
mortgage  or  right  to  payment  in  the  event  of  loss  by  fire  of  the 
insured  buildings.  •  The  plaintiffs  admit  that  Mrs.  Fox  pro- 
cured some  money  from  Schwartz.  She  testifies  that  she  bor- 
rowed it  and  gave  the  assignment  as  collateral  security  for  the 
loan.  Her  husband  testifies  that  the  mortgage  was  sold  to 
Schwartz  and  he  advanced  some  money  towards  its  purchase; 
that  in  the  expectation  that  he  would  do  as  he  agreed  the 
assignment  was  executed  but  not  dehvered;  that  Schwartz  was 
unable  to  raise  the  amount  of  money  required  to  take  the  mort- 
gage, and  later  Mrs.  Fox  repaid  the  borrowed  money  and  the 
transaction  was  closed;  that  Schwartz  never  owned  the  bond 
and  mortgage,  because  of  his  failure  to  pay  for  it,  and  that 
upon  the  subsequent  repayment  to  him  all  his  rights  were 
extinguished;  that  the  assignment  never  became  operative  and 
the  ownership  never  passed  from  the  plaintiffs.  Fox  testified: 
"  Mr.  Schwartz  did  not  pay  all  of  the  thousand  dollars  to  the 
plaintiffs,  and  the  assignment  was^  therefore^  returned  to  the 
plaintiffs."  This  language  would  seem  to  indicate  a  delivery 
of  the  assignment  to  Schwartz,  and  of  its  subsequent  return  to 
plaintiffs,  and  this  presumption  is  strengthened  by  the  fact 
that  more  than  a  year  after  the  assignment  was  executed  Fox, 
who  seems  to  have  acted  for  the  owner  of  the  mortgage  in 
receiving  the  interest  as  it  matured,  procured  the  indorsement 
to  be  made  upon  the  insurance  policy. 

I  think  there  is  sufficient  evidence  in  this  case  to  sustain  the 
conclusion  of  the  learned  trial  judge  that  the  plaintiffs  had 
failed  to  establish  ownership,  and  that  for  that  reason  the 
defendant's  motion  to  dismiss  was  properly  granted. 

There  is  another  peculiar  circumstance  connected  with  the 
trial  of  this  action.  When  the  assignment  was  executed 
Schwartz  lived  in  Brooklyn  and  there  is  no  evidence  showing 
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any  change  in  his  residence.  The  answer  alleges  that  plain- 
tiffs are  not  the  owners  of  the  bond  and  mortgage.  The  trial 
was  commenced  on  July  7,  1911.  On  that  day  the  facts  con- 
nected with  the  assignment  were  disclosed  and  the  assignment 
produced  and  put  in  evidence.  In  the  afternoon  the  trial  was 
adjourned  to  July  fourteenth  following.  This  gave  a  full  week 
after  the  attention  of  the  plaintiffs  had  been  specifically  directed 
to  what  would  be  claimed  from  the  assignment,  in  which  to 
procure  the  attendance  of  Schwartz.  He  was  not  produced. 
I  think  the  judgment  should  be  affirmed,  with  costs. 

JenkS;  p.  J.,  and  Hirschberg,  J.,  concurred;  Carr  and 
Woodward,  JJ.,  dissented. 

Judgment  of  the  Coimty  Court  of  Kings  county  af&rmed  on 
reargument,  with  costs. 


Carouke  p.  Hogg,  Appellant,  v,  Amelia  T.  Lindrtoge  and 
Others,  Respondents. 

Second  Department,  June  7,  1912. 

Huaband  and  wife —separation  agreement  —  provision  in  lieu  of  dower 
—  election  between  pecuniary  provision  and  dower  —  rescission  of 
separation  agreement  —  complaint  in  action  for  dower. 

A  wife  entered  into  a  separation  agreement  with  her  husband  in  and  by 
which  he  agreed  to  pay  her  the  sum  of  $5,200  per  annum  during  her  life 
or  until  her  remarriage,  and  that  he  would  provide  by  his  will  for  the 
payment  of  said  sum  to  her  yearly  after  his  death  if  she  survived  him. 
The  wife  covenanted  that  at  the  request  of  her  husband  she  would  unite 
with  him  at  any  time  in  the  execution  of  deeds  of  any  real  property  he 
then  owned  or  might  thereafter  acquire,  **  without  compensation  or  pay- 
ment other  than  hereinbefore  provided,"  and  such  covenant,  with  all 
other  provisions  of  the  agreement,  is  to  apply  to  and  be  binding  upon 
the  heirs,  etc.,  of  the  parties.  The  husband  executed  his  will  pursuant 
to  the  agreement. 

Held^  that  the  agreement  extinguished  the  wife's  right  of  dower; 

That  the  wife,  having  received  and  retained  the  pecuniary  provision  pro- 
vided in  the  agreement  for  a  period  of  six  years,  and  not  having  returned 
or  offered  to  return  the  same,  elected  to  accept  it  in  lieu  of  dower. 

A  wife,  when  asking  for  the  rescission  of  such  a  contract  must,  as  a  con- 
dition precedent,  return  or  offer  to  return  any  balance  of  such  payments 
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remaining  in  her  hands  unexpended  for  her  support,  or  allege  extraor- 
dinary circumstances  excusing  such  return. 

Complaint  alleging  fraud  in  the  execution  of  a  separation  agreement  and 
claiming  dower,  examined,  and  Tield,  to  be  insufficient. 

Motion  for  leave  to  appeal  to  CJourt  of  Appeals  denied. 

Motion  for  leave  to  appeal  to  the  Court  of  Appeals. 

Woody  Cooke  &  SettZy  for  the  motion. 

Stewart  &  Shearer  and  Henry  W.  Simpsoriy  opposed. 

Rich,  J. : 

The  complaint  alleges  that  on  or  about  January  28, 1905,  the 
plaintiff  entered  into  an  agreement  of  separation  with  her 
husband,  Charles  B.  Hogg  (now  deceased),  in  and  by  which  he 
agreed  to  pay  her  the  sum  of  $5,200  per  annum  during  her 
life  or  until  her  remarriage,  and  that  he  would  effectually  pro- 
vide by  his  last  will  and  testament  for  the  payment  of  said 
amount  to  her  yearly  after  his  death  if  she  survived  him;  that 
at  the  time  of  such  agreement  she  did  not  know  and  had  no 
means  of  ascertaining  the  condition  or  value  of  her  husband's 
property  or  income;  that  her  husband  and  his  attorneys  falsely 
and  fraudulently  represented  to  her  that  he  possessed  only  a 
moderate  fortune,  not  more  than  $300,000  or  thereabouts,  and 
derived  an  income  therefrom  of  not  more  than  $15,000  per 
annum,  and  was  consequently  unable  to  make  a  larger  provi- 
sion for  her;  that  she  believed  such  statements  and,  relying 
thereon,  was  thereby  induced  to  execute  the  agreement  secur- 
ing to  her  the  yearly  payment  aforesaid;  that  the  representa- 
tions so  made  were  false  and  fraudulent  in  that  her  said 
husband's  net  estate,  when  said  agreement  was  executed, 
was  of  a  value  exceeding  $1,000,000,  from  which  he  derived 
an  annual  income  of  between  $70,000  and  $100,000;  that 
thereafter  her  said  husband  prepared  and  executed  his  will, 
in  and  by  which  he  secured  to  her  the  payment  of  said 
yearly  sum  of  $5,200  during  her  life  or  until  her  remarriage, 
but  provided  that  such  bequest  should  be  in  lieu  of  dower  in 
any  real  property  of  which  he  might,  die  seized.  It  is  alleged 
that  this  provision  is  a  violation  of  the  separation  agreement; 
that  certain  trusts  attempted  to  be  created  by  the  will  are  void, 
because  the  estate  does  not  vest  in  the  trustee  in  possession 
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immediately  on  the  death  of  the  testator,  but  is  postponed 
while  being  administered  by  the  executor,  and  the  relief 
demanded  is  that,  notwithstanding  the  terms  of  the  will,  the 
plaintiff  is  entitled  to  dower  in  the  real  estate  of  her  deceased 
husband;  that  the  trust  referred  to,  and  remainders  limited 
thereon,  be  adjudged  void;  that  she  be  permitted  to  exercise  a 
right  to  elect  whether  or  not  she  will  rescind  the  separation 
agreement  ^^  with  the  same  force  and  effect  as  if  she  had  so 
elected  on  the  31st  day  of  January,  1905,"  the  date  of  the  will 
and  three  days  after  the  date  of  the  separation  agreement;  that 
upon  such  election  she  be  adjudged  entitled  to  such  interest  in 
the  estate  of  her  deceased  husband  as  she  would  have  been 
entitled  to  had  he  died  intestate,  and  that  she  recover  damages 
for  the  fraud  and  deceit  practiced  upon  her,  and  for  the  viola- 
tion by  her  deceased  husband  of  the  provisions  of  said  separation 
agreement. 

I  think  the  terms  of  this  agreement  establish  conclusively 
the  imderstanding  and  intent  of  the  parties  that  the  payment 
of  the  sum  therein  provided  should  extinguish  the  plaintiff's 
right  of  dower.  The  plaintiff  covenanted  that  at  the  request 
of  her  husband  she  would  unite  with  him  at  any  time  in  the 
execution  of  deeds  of  any  real  property  he  then  owned  or 
might  thereafter  acquire,  ^*  without  compensation  or  payment 
other  than  hereinbefore  provided,"  and  such  covenant,  with  all 
the  other  provisions  and  agreements  in  the  instrument,  is  to 
apply  to,  bind  and  be  obligatory  upon  the  heirs,  executors, 
administrators,  personal  representatives,  successors  and  assigns 
of  the  parties,  or  either  of  them,  ^'  whether  so  expressed  or  not." 
It  seems  clear  that  the  executors  of  the  deceased  husband  could 
compel  the  plaintiff  to  unite  with  them,  under  the  provisions 
of  the  agreement,  in  conveyances  of  all  of  the  real  property  of 
which  he  died  seized,  without  compensation  other  than  the  pay- 
ment of  the  annuity  provided,  and  while  the  agreement  does 
not,  in  terms,  release  the  wife's  inchoate  right  of  dower,  such 
is  the  effect  of  the  provisions  referred  to.  Having  received  and 
retained  the  pecuniary  provision  provided  in  such  instrument 
for  a  period  of  six  years,  and  not  having  returned  or  offered  to 
return  the  same,  she  must  be  held  to  have  elected  to  accept  it 
in  lieu  of  dower;  she  cannot  have  both  the  pecuniary  pro- 
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vision  and  dower,  and  I  regard  her  claim  to  dower  barred  in 
equity.  (Real  Prop.  Law  [Consol.  Laws,  chap.  60;  Laws  of 
1909,  chap.  52],  §  199;  Jones  v.  Fleming,  104  N.  Y.  418,  432.) 
The  complaint  does  not  allege  facts  sufficient  to  support  an 
action  for  dower  (Code  Civ.  Proc.  §  1606)  or  for  damages  aris- 
ing out  of  the  alleged  fraud,  which  action,  if  one  exists,  must 
be  at  law  and  not  in  equity.  There  is  no  averment  that  the 
money  paid  under  the  agreement,  amounting  to  upwards  of 
$31,000,  has  been  wholly  expended  in  her  support,  or  for  any 
other  purpose,  nor  does  it  allege  an  impossibiUty  or  hardship 
in  returning  the  unexpended  portion  or  extraordinary  circum- 
stances taking  the  case  out  of  the  general  rule  that  a  wife  when 
asking  for  the  rescission  of  a  contract  for  her  separate  support 
must,  as  a  condition  precedent  to  such  rescission,  return  or  offer 
to  return  &dj  balance  of  such  payments  remaining  in  her 
hands  imexpended  for  her  support.  {Hungerford  v.  Hunger- 
ford,  161  N.  Y.  550.)  I  think  the  trust  is  valid  for  the  reasons 
stated  by  the  learned  trial  justice  in  his  memorandum  opinion. 
No  good  reason  is  shown  why  this  motion  should  be  granted, 
and  it  ought  to  be  denied,  without  costs. 

Jenks  p.  J.,  Burr,  Thomas  and  Woodward,  JJ.,  concurred. 

Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied. 


Gjeruld  Olsen,  Appellant,  v.  The  Singer  Manupacturino 
Company,  Defendant,  Impleaded  with  Edward  Boche, 
Respondent. 

Second  Department,  June  7,  1012. 

Pleading  — denial  upon  information  and  belief — presumptive  knowl- 
edge of  evidence. 

Where  in  an  action  to  recover  for  personal  injuries  sustained  by  the  plaintiff 
in  the  State  of  New  Jersey  in  consequence  of  the  negligence  of  the 
defendants,  the  answer  alleges  that  when  the  cause  of  action  accrued  the 
plaintiff  was  not  a  resident  of  the  State  of  New  York  but  was  a  resi- 
dent of  the  State  of  New  Jersey,  a  reply  which,  in  effect,  says,  **  I  am 
informed  and  believe  that  I  do  not  reside  in  the  State  of  New 
Jersey,"  is  sufficient  to  present  an  issue  as  to  plaintiff^s  residence. 
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Appeal  by  the  plaintiff,  Gjeruld  Olsen,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant  Edward  Roche, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
24th  day  of  November,  1911,  pursuant  to  an  order  made  at  the 
Kings  County  Special  Term  and  entered  in  said  clerk's  office 
on  the  22d  day  of  November,  1911,  dismissing  the  complaint 
upon  the  merits  as  to  said  defendant,  and  also  from  the  said 
order  directing  the  dismissal  of  the  complaint. 

Sumner  B,  Stiles,  for  the  appellant. 

Alfred  T.  Davison,  for  the  respondent. 

EiCH,  J. : 

The  question  presented  by  this  appeal  is  not  the  same  as 
those  considered  on  the  appeal  by  the  other  defendant  {Olsen 
V.  Singer  Manufacturing  Co.,  143  App.  Div.  142)  from  a  simi- 
lar order  granting  defendant's  motion  for  judgment  on  the 
pleadings,  and  the  decision  in  that  case  cannot  be  regarded  as 
controlling  here. 

The  action  was  to  recover  for  a  personal  injury  sustained  by 
the  plaintiff  in  the  State  of  New  Jersey  in  consequence  of  the 
negligence  of  defendants.  Both  defendants  alleged  the  New 
Jersey  two-year  Statute  of  Limitations  as  a  bar.  In  the  reply 
of  the  plaintiff  to  this  affirmative  defense  of  the  defendant 
Singer  Manufacturing  Company,  he  pleaded  that  he  had  no 
knowledge  or  information  sufficient  to  form  a  belief  thereof 
We  held  such  denial  not  permissible  and  not  controverting  the  . 
allegation  of  the  answer  that  the  laws  of  New  Jersey  did  pro- 
vide a  two-year  statute  of  limitations.  The  answer  also  alleged 
that  when  the  cause  of  action  accrued  the  plaintiff  was  not  a 
resident  of  the  State  of  New  York  but  then  was  a  resident  of 
the  State  of  New  Jersey.  The  reply  averred  that  as  to  such 
alleged  fact  the  plaintiff  had  no  knowledge  or  information 
sufficient  to  form  a  belief.  We  held  that  the  plaintiff  could 
not  be  permitted  to  deny  knowledge  of  a  fact  presumptively 
within  his  actual  knowledge;  that  he  must  be  presuiried  to 
know  where  he  claimed  his  residence  to  be  when  the  cause  of 
action  accrued,  and  consequently  that  the  defendant's  motion 

Digitized  by  VjOOQIC 


518  People  v.  La  Scala. 


Second  Department,  June,  1912.  [VoL  15L 

for  judgment  on  the  pleadings  was  properly  granted.  The 
answer  of  the  respondent  in  the  case  at  bar  contains  the  same 
allegations  as  to  the  plaintifif's  residence,  but  the  plaintiffs 
reply  denies  "  upon  information  and  belief."  This  reply  in 
effect  says:  "  I  am  informed  and  believe  that  I  do  not  reside  in 
the  State  of  New  Jersey."  This  allegation  is  sufficient  to  pre- 
sent the  issue  of  plaintiff's  residence. 
The  judgment  must  be  reversed,  with  costs. 

Jenks,    p.    J.,   Thomas,    Cabb    and   Woodward,    JJ., 

concurred. 


Judgment  reversed,  with  costs. 


The  People  of  the  State  op  New  York,  Respondent,  r. 
Joseph  La  Scala,  Appellant. 

Second  Department,  June  7,  1912. 
Hxusband  and  wife  —  disorderly  person  —  abandonment  —  evidence. 

Proceeding  to  adjudge  a  husband  a  disorderly  person  in  having  aban- 
doned his  wife  and  child.  Evidence  examined,  and  held^  insufficient  to 
sustain  a  finding  that  the  husband  neglected  to  support  his  wife  and 
child,  or  that  they  were  in  danger  of  becoming  a  burden  upon  the 
public. 

Garr,  J.,  dissented. 

Appeal  by  the  defendant,  Joseph  La  Scala,  from  an  order  of 
the  County  Court  of  Kings  county,  entered  in  the  office  of  the 
clerk  of  said  county  on  the  27th  day  of  October,  1911, 

Henry  Siegristy  for  the  appellant. 

Herman  Sttefel  [Archibald  B.  Watson  with  him  on  the 
brief],  for  the  respondent. 

Rich,  J. : 

This  is  an  appeal  from  an  order  of  the  Couniy  Court  of  Kings 
county,  affirming  an  oi-der  made  by  the  Second  Division  of  the 
Domestic  Relations  Court  of  the  city  of  New  York,  adjudging 
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the  defendant  to  be  a  disorderly  person  in  having  abandoned 
his  wife  and  child  without  adequate  support  and  leaving  them 
in  danger  of  becoming  burdens  upon  the  public.  The  proceed- 
ing was  brought  under  the  provisions  of  section  685  of  the  char- 
ter of  the  city  of  New  York  (Laws  of  1901,  chap.  466),  under 
which  actual  abandonment  is  necessary  to  constitute  the 
offense.  The  deposition  of  defendant's  wife,  upon  which  the 
warrant  issued,  charges  actual  abandonment  to  have  taken 
place  on  May  25,  1911.  The  evidence  shows  that  the  defend- 
ant and  his  wife  had  lived  separate  and  apart  from  each  other 
from  October  26,  1910.  It  is  not  shown  why  the  parties  ceased 
to  live  together,  or  which  one  was  responsible  for  the  separa- 
tion. On  February  27,  1911,  a  similar  proceeding  was  dis- 
missed by  a  city  magistrate,  "No  abandonment  shown." 
This  must  be  given  the  effect  of  an  adjudication  that  the 
defendant  was  not  legally  chargeable  and  that  his  conduct 
did  not  constitute  an  actual  abandonment.  They  did  not 
live  together  at  any  time  after  such  adjudication,  nor  did 
any  change  occur  in  their  relations  from  the  time  of  the 
original  separation  down  to  the  day  on  which  the  defendant 
was  foimd  guilty  of  the  offense  of  actual  abandonment. 
Defendant's  wife  testified  that  on  May  twenty-fifth,  the  date 
of  the  alleged  abandonment,  she  said  to  him:  *^  I  am  ready,  I 
want  to  come  to  you,  I  want  to  see  you.  *  *  *  Listen, 
Joe,  I  want  to  come  with  you,  *  *  *  the  baby  is  always 
calling  for  papa  and  she  don't  see  papa; "  in  response  to  which 
defendant  said,  "Go  on,  get  away  from  here,  don't  bother  me 
—  if  you  don't  go  away  from  here,  I  will  kick  you  in  the 
face,"  and  that  he  did  then  spit  in  her  face.  The  defendant 
denied  this  testimony,  and  testified  without  contradiction  that 
at  the  hearing  in  the  prior  proceeding  he  offered  to  live  with 
her  ^  husband  and  wife;  that  such  offer  was  made  by  his 
attorney,  and  the  defendant  made  the  same  offer  on  the  hear- 
ing in  this  proceeding.  It  is  also  proven  that  from  the  time  of 
the  separation  the  complainant  has  been  supported  by  her 
parents,  with  whom  she  has  resided. 

The  evidence  is  wholly  insufficient  to  sustain  the  conviction. 
{People  V.  CroiLse,  86  App.  Div.  352;  People  ex  rel.  Demos  v. 
Demos,  115  id.  410;  People  v.  Neyer,  79  N.  Y.  Supp.  367.)    I 
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concur  in  the  conclusion  reached  by  Mr.  Justice  Garretson  at 
Special  Term,  in  considering  the  appellant's  application  for  a 
certificate  of  reasonable  doubt,  that  upon  the  evidence  there 
was  no  abandonment  by  the  appellant  of  his  wife  and  child; 
that  the  evidence  does  not  warrant  or  sustain  a  finding  that 
the  appellant  neglected  or  refused  to  properly  support  his  wife 
and  child  or  that  they  were  in  danger  of  becoming  burdens 
upon  the  public. 
The  judgment  must  be  reversed  and  defendant  discharged. 

Jenks,  p.  J.,  Thomas   and  Woodward,  JJ.,   concurred; 
Carr,  J.,  dissented. 

Judgment  of  the  Coimty  Court  of  Kings  couniy  reversed, 
and  defendant  discharged. 


Catherine    Murphy,    Kespondent,   v.   Buckley    Newhall 
Company,  Appellant. 

Second  Department,  June  14,  1912. 

Master  and  servant  —  liabUity  for  assault  committed  by   servant— 
implied  authority  of  servant. 

Where  a  servant  engaged  in  collecting  debts  for  his  master  was  given 
explicit  instructions  either  to  collect  the  debt  or  to  report  to  the  master 
the  explanation  of  any  debtor  who  failed  to  pay,  the  master  is  not  liable 
for  an  assault  and  battery  committed  by  the  servant  in  retaking  goods 
from  a  debtor. 

Such  act  of  the  servant  was  not  within  the  scope  of  his  employment. 

Authority  to  retake  goods  cannot  be  implied  from  authority  to  collect  the 
amount  due  thereon. 

Appeal  by  the  defendant,  Buckley  Newhall  Company,  from 
a  judgment  of  the  Supreme  Court  m  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
the  24th  day  of  November,  1911,  upon  the  verdict  of  a  jury  for 
$1,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  29th  day  of  November,  1911,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 
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SoL  A.  Hymariy  for  the  appellant. 

Oeorge  F.  Hickey  [M,  P.  O^  Connor  with  him  on  the  brief], 
for  the  respondent. 

Jenks,  p.  J. : 

This  appeal  is  from  a  judgment  against  a  master  for  an 
assault  and  battery  committed  by  its  servant  when  retaking 
from  the  plaintiff  certain  goods  which  the  master  had  sold  and 
delivered  to  her  on  credit.  We  think  that  the  evidence  did 
not  justify  a  finding  that  the  act  of  the  servant  was  committed 
in  the  course  of  his  emplojonent.  There  is  evidence,  credible 
and  uncontradicted,  that  the  servant  was  a  collector  of  debts 
due  the  master.  Authority  to  retake  the  goods  cannot  be 
implied  from  such  a  calUng.  {Feneran  v.  Singer  Manufactur- 
ing Co.  J  20  App.  Div.  574.)  There  is  evidence,  credible  and 
imcontradicted,  that  the  expUcit  instructions  given  to  the 
servant  were  either  to  collect  the  debt  or  to  report  to  the  mas- 
ter the  explanation  of  any  debtor  who  failed  to  pay.  There  is 
similar  evidence  that  upon  a  debtor's  default  the  servant  was 
not  authorized  to  retake  the  goods  or  to  demand  them,  much 
less  to  retake  them  against  the  will  of  the  debtor.  There  is  no 
evidence  sufficient  to  raise  an  issue  of  fact  as  to  the  authority  of 
the  servant.  The  plaintiff's  version  is  that  when  she  refused 
the  demand  of  the  servant  upon  the  ground  that  she  had  dis- 
charged the  debt,  and  when  she  had  offered  to  go  to  the  shop- 
keeper for  explanation,  the  servant  with  violent  langfuage, 
without  her  consent  and  against  her  effort  to  prevent  him, 
committed  the  assault  and  battery  and  seized  and  carried  away 
the  goods.  An  affirmance  upon  the  record  would  hold  the 
master  for  an  act  of  the  servant  not  within  the  scope  of 
his  employment,  and  hence  cast  Uability  when  none  exists. 
{Feneran  v.  Singer  Manufacturing  Co.,  supra;  McGrath  v. 
Michaels,  80  App.  Div.  458;  Weinstein  v.  Singer  Manufactur- 
ing Co.y  121  id.  708.)  The  cases  cited  by  the  learned  counsel 
for  the  respondent  can  be  discriminated  in  that  they  declare 
the  Uability  of  the  master  because  the  respective  servants  were 
acting  within  the  scope  of  their  employment,  and  hence  the 
master  was  Uable  even  though  the  act  complained  of  was  neg- 
ligent, wanton  or  willful.     And  they  might  be  germane  to  the 
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case  at  bar  if  there  had  been  authority  in  the  servant  to  retake 
the  goods  upon  default  of  payment  therefor.  (See  McOrath 
V.  MichaelSy  supra,  and  cases  cited.) 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
must  be  granted,  costs  to  abide  the  event. 

HiRSCHBERG,  BuRR,  Thomas  and  Carr,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  co^ts  to 
abide  the  event. 


Agnes  Mary  Hendrick,  Respondent,  v.  Laura  Biggar, 

Appellant. 

Second  Department,  June  14,  1912. 

Husband  and  wife  — alienation  of  affections  —  evidence  — judgment  xoU 
in  prior  action  for  divorce  — excessive  verdict. 

Where  in  an  action  for  divorce  the  corespondent  appeared  by  attorney 
but  did  not  serve  an  answer,  the  judgment  roll  may  be  introduced  in 
evidence  in  a  subsequent  action  brought  by  the  plaintiff  against  the 
corespondent  to  recover  damages  for  the  alienation  of  the  affections  of 
her  husband,  for  the  purpose  of  showing  the  conduct  of  the  plaintiff's 
husband  and  the  corespondent. 

Where  one  comes  into  a  divorce  action  by  voluntary  appearance  as  a 
corespondent,  a  decision  and  judgment  in  that  action  are  admissible  in 
evidence  thereafter  against  him  as  to  any  material  facts  affecting  his 
conduct  which  were  decided  in  the  action  as  basis  for  the  entry  of  a 
judgment. 

Verdict  for  $60,000  in  an  action  for  alienation  of  affections,  Ti^ldy  excessive, 
and  reversed  unless  reduced  to  $30,000. 

Appeal  by  the  defendant,  Laura  Biggar,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  14th  day  of 
April,  1910,  upon  the  verdict  of  a  jury  for  $75,000,  which  was 
reduced  by  stipulation  of  the  plaintiff  to  $50,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  5th  day  of  April, 
1910,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 
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Samuel  L  Frankenstein,  for  the  appellant. 

Charles  Ooldzier  [Moses  H.  Orossman  with  him  on  the 
brief],  for  the  respondent. 

Carr,  J. : 

The  defendant  appeals  from  a  judgment  entered  against  her 
in  the  Supreme  Court  in  Kings  county  on  the  verdict  of  a  jury 
in  favor  of  the  plaintiff.  The  action  was  brought  by  the  plain- 
tiff to  recover  damages  against  the  defendant  for  the  alienation 
of  the  affections  of  the  plaintiff's  husband,  and  loss  of  consor- 
tiuniy  through  the  alleged  malicious  acts  of  the  defendant. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of 
$75,000,  which  was  reduced  by  the  trial  court  to  $60,000  under 
a  stipulation  of  the  plaintiff.  A  judgment  was  entered  upon 
the  reduced  verdict,  and  from  it  this  appeal  has  been  taken. 

The  plaintiff's  husband  was  a  physician,  who  resided  in  the 
State  of  New  Jersey,  where  she  lived  with  him  for  some  time. 
He  had  a  position  as  a  health  inspector  in  the  town  in  which 
they  lived.  According  to  the  plaintiff's  testimony,  he  came  to 
her  one  day,  when  she  was  pregnant  with  child,  she  having 
already  several  small  living  children,  and  he  told  her  that 
smallpox  had  broken  out  in  the  neighborhood  and  there  would 
be  great  danger  to  her  and  her  children,  as  he  had  to  go  among 
the  people  affected  with  that  disease.  He  advised  her  to  leave 
her  residence  and  go  to  live  with  her  mother  until  the  plague 
had  disappeared.  She  did  so.  While  she  was  absent  she  sent 
him  several  letters  which  he  answered,  and  then  to  several  of 
her  later  letters  came  no  answer.  She  read  in  the  newspapers 
that  he  had  been  arrested  together  with  one  Laura  Biggar,  an 
actress,  who  is  the  defendant  herein,  on  some  criminal  charge, 
and  was  confined  in  jail  at  Freehold,  N.  J.  She  went  to  the  jail 
and  saw  the  defendant  and  her  husband  there.  Becriminations 
took  place  between  the  wife  and  husband  in  the  presence  of  the 
defendant.  The  defendant  and  the  plaintiff's  husband  were 
discharged  from  custody,  but  the  husband  did  not  return  to 
the  plaintiff.  According  to  her  story,  she  went  to  some  theater 
in  New  York  city  where  the  defendant  was  performing,  was 
admitted  to  her  dressing  room,  and  the  defendant  informed 
her  that  the  husband  would  not  return  to  her,  the  plain- 
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tiff,  but  declared  that  he  would  live  with  her,  the  defendant, 
and  she  offered  to  the  plaintiff  to  pay  the  rent  of  a  small  flat 
to  be  occupied  by  the  plaintiff  while  she,  the  defendant,  was 
living  with  the  plaintiff's  husband.  The  plaintiff  likewise  tes- 
tified that  before  the  disappearance  of  the  husband  under  the 
pretext  of  smallpox  having  broken  out  in  the  neighborhood, 
their  domestic  life  had  been  a  happy  one.  The  defendant  pro- 
duced witnesses  who  testified  to  the  contrary.  As  to  this 
question,  the  issue  was  for  the  jury,  and  their  finding  for  the 
plaintiff  cannot  be  said  to  be  against  the  weight  of  evidence. 
As  a  part  of  the  plaintiff's  proof,  to  show  the  conduct  of  the 
defendant,  and  her  husband,  she  offered  in  evidence  a  judgment 
roll  in  which  a  divorce  for  adultery  was  decreed  in  her  favor 
against  the  husband,  which  decree  was  based  upon  findings  of 
the  Supreme  Court  in  Kings  county  that  the  husband  commit- 
ted adultery  with  one  Laura  Biggar  at  various  times  and 
places,  which  times  were  subsequent  to  the  departure  of  the 
husband  from  the  plaintiff's  household.  The  complaint  con- 
tained an  allegation  of  the  adultery  of  the  husband  with  Laura 
Biggar  at  various  times  and  places.  Proof  was  given  that 
Laura  Biggar  appeared  in  the  action  by  attorney,  who  served 
a  notice  of  appearance  but  served  no  answer  to  the  complaint. 
The  chief  ground  presented  on  this  appeal  is,  whether  it  was 
error  to  admit  this  judgment  roll  against  the  defendant  in  this 
action.  The  judgment  roll  was  not  admitted  in  evidence  as  a 
bar  against  the  defendant  Laura  Biggar  in  favor  of  the  plain- 
tiff as  to  the  cause  of  action  set  forth  in  the  complaint  in  this 
action,  but  simply  as  evidence  in  support  of  the  cause  of  action, 
as  showing  an  adjudication  as  to  certain  conduct  between  the 
plaintiff's  husband  and  the  defendant  Laura  Biggar.  The 
learned  tidal  court  instructed  the  jury  repeatedly  and  quite 
fully  that,  from  the  mere  fact  that  Laura  Biggar  had  oomjnit- 
ted  adultery  with  the  plaintiff's  husband,  a  verdict  could  not  be 
rendered  in  favor  of  the  plamtiff  in  this  action.  They  were 
instructed  that  they  could  consider  the  fact  of  the  alleged  adul- 
tery in  combination  with  such  other  facts  as  were  shown  by  the 
plaintiff  to  establish  the  alienation  of  the  affections  of  the  plain- 
tiff's husband  by  the  defendant  Laura  Biggar.  It  seems  to  us 
that  there  is  no  question  whatever  that,  if  it  were  shown  in 
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connection  with  the  other  facts  proved  by  the  plaintiff,  that 
Laura  Biggar  and  the  plaintiff's  husband  had  been  guilty  of 
adultery,  the  evidence  would  have  been  entirely  competent  as 
tending  to  support  the  claim  of  the  plaintiff  as  to  the  alienation 
of  the  affections  of  her  husband.  This  action  did  not  resolve 
itself  into  a  trial  for  crim.  con.,,  for  the  materiality  and  effect 
of  the  charges  of  adultery  were  carefully  explained  to  the  jury 
by  the  trial  court.  So>  then,  we  are  brought  to  an  examination 
of  the  question  whether  or  not  the  judgment  roll  in  the  divorce 
action  was  admissible  as  evidence  of  the  commission  of  the  acts 
of  adultery  between  the  plaintiff's  husband  and  the  defendant 
Laura  Biggar.  A  judgment  roll  may  be  admissible  as  evidence 
of  the  facts  adjudicated  in  an  action,  even  where  it  may  not  be 
admissible  as  a  complete  bar.  {Krekeler  v.  RitteVy  62  N,  Y.  372.) 
Such  is  the  rule  here  were  Laura  Biggar  to  be  considered  as  a 
party  to  the  divorce  action.  She  was  not  named  as  a  party 
defendant  in  the  summons  nor  in  the  complaint  in  that  action. 
She  was,  however,  named  in  the  complaint  as  the  person  with 
whom  the  various  acts  of  adultery  had  been  committed,  and  in 
that  respect  she  was  the  corespondent  in  the  action.  Under 
section  1757  of  the  Code  of  Civil  Procedure  it  is  provided  that 
the  plaintiff  may  serve  a  copy  of  the  summons  and  complaint 
in  a  divorce  action  on  the  corespondent  named  therein,  and 
that  such  person  may  appear  in  the  action  either  in  person 
or  by  attorney  and  ''may  appear  to  defend  such  action,  so 
far  as  the  issues  affect  such  corespondent.''  The  defendant 
in  this  action  did  not  need  to  appear  in  the  divorce  action, 
nor  to  present  any  defense,  but  she  had  this  privilege,  and 
if  she  did  appear  therein  she  became  to  all  practical  purposes 
a  party  to  the  action.  She  had  the  right  to  answer  and  the 
right  to  appear  at  the  trial,  and  cross-examine  witnesses  and 
object  to  and  except  to  the  admission  of  evidence,  and  to  take 
an  appeal  from  any  judgment  that  was  rendered  based  upon  a 
finding  that  she  was  the  person  with  whom  the  defendant  in 
that  action  had  committed  adultery. 

It  should  be  the  rule,  and  we  think  it  is,  that  where  one 
comes  into  a  divorce  action  by  voluntary  appearance  as  a 
corespondent,  a  decision  and  judgment  in  that  action  are 
admissible  in  evidence  thereafter  against  him  as  to  any  mate- 
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rial  facts  affecting  his  conduct  which  were  decided  in  the 
action,  as  basis  for  the  entry  of  a  judgment.  It  is  urged  that 
it  has  been  held  to  the  contrary  in  Boiler  v.  Boiler  (111  App. 
Div.  240).  That  authority  does  not  seem  to  us  in  point,  for 
while  there  is  considerable  discussion  in  the  majority  opinion 
of  the  court  in  that  case  as  to  the  status  in  a  divorce  action  of 
a  corespondent  who  had  appeared  therein  after  a  trial  was  had, 
and  at  which  he  had  testified  as  a  witness,  all  that  was  actually 
decided  was  that  a  corespondent  who  appeared  in  such  an 
action  under  such  circumstances  was  not  entitled  to  have 
the  trial  reopened  in  order  that  an  entirely  new  trial  of  the 
issues  might  be  had.  Even  from  that  decision  there  was  a 
strong  dissent  by  two  of  the  justices. 

It  is  unnecessary  to  consider  here  whether  the  judgment  in 
the  divorce  action  was  conclusive  or  prima  facie  evidence. 
For  here  the  defendant  did  not  attempt  to  give  any  evidence  to 
rebut  the  chargesof  adultery.  So,  if  the  judgment  roU  was  wn- 
"plj  prima  facie  evidence,  there  being  no  attempt  to  rebut  theevi- 
dence,  it  would  have  become,  so  far  as  the  jury  were  concerned, 
conclusive  evidence  on  the  trial  as  to  the  acts  in  question.  The 
judgment  in  this  action  is  a  large  one,  even  as  it  stands,  and, 
under  the  facts  shown  in  the  record,  apparently  excessive. 
In  cases  of  this  class  there  is  a  large  measure  of  discretion  in 
the  jury  as  to  the  amount  of  damages,  and  a  verdict  is  not  to 
be  interfered  with  lightly  on  the  claim  that  it  is  excessive. 
At  the  same  time  it  is  the  duty  of  the  trial  court  and  of  this 
court  to  consider  such  question  wherever  it  arises  properly. 
Every  case  of  this  character  is  somewhat  a  rule  unto  itself. 

We  think  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event,  on  the  ground 
that  the  verdict  was  excessive,  unless  the  plaintiff  stipulate 
within  twenty  days  to  reduce  the  damages  to  the  sum  of 
$30,000,  with  interest,  exclusive  of  the  costs  taxed  on  the  entry 
of  the  judgment;  in  which  event  the  judgment  as  so  reduced 
and  the  order  are  affirmed,  without  costs  of  this  appeal. 

Present— Jenks,  P.  J.,  HmscHBERG,  Thomas,  Cakb  and 

WOODWABD,  JJ. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event,  on  the  ground  that  the  verdict  was  excessive, 


Digitized  by  VjOOQIC 


Matthews  v.  Brooklyn  Savings  Bank.  527 

App.  Div.  Second  Department,  June,  1912. 

tinlees  plaintiff  stipulate  within  twenty  days  to  reduce  the 
damages  to  the  sum  of  $30,000,  with  interest,  exclusive  of  the 
costs  taxed  on  the  entry  of  the  judgment;  in  which  event  the 
judgment  as  so  reduced  and  the  order  are  unanimously 
afiSrmed,  without  costs  of  this  appeal. 


Mabgabet  Matthews,  Appellant,  v.  The  Brooklyn  Savings 
Bank,  Defendant,  Impleaded  with  Catherine  McKenna, 
Individually  and  as  Executrix  of  and  Trustee  under  the 
Last  Will  and  Testament  of  Mart  Eelly,  Deceased, 
Bespondent. 

Second  Department,  June  14,  1912. 

Qift — deposit  in  savizLgs  bank  in  trust — delivexy  of  pass  book — notice 

to  beneficiary. 

In  an  action  to  recover  certain  moneys  alleged  to  have  been  deposited  by 
Mary  Kelly,  now  deceased,  in  trust  for  the  plamtiff,  it  appeared  that  the 
deceased  accompanied  by  the  plaintiff  went  to  the  defendant  savings 
bank  and  opened  an  account  in  the  name  of  ^^Mary  Kelly,  in  trust  for 
Margaret  Matthews  (cousin),  ^^  and  delivered  the  pass  book  to  the  plaintiff 
for  "safe  keeping,"  who,  after  about  ten  months,  returned  it;  that  six 
years  thereafter,  and  just  before  her  death,  the  deceased,  having  been 
making  withdrawals  for  nearly  three  years,  had  the  balance  of  the 
account  transferred  to  another  account,  which  stood  in  her  name 
individually. 

Held^  that  the  opening  of  the  account  in  the  form  stated  and  the  delivery 
of  the  pass  book  constituted  notice  to  the  beneficiary  rendering  the 
trust  irrevocable; 

That  a  judgment  dismissing  the  complaint  should  be  reversed  and  a  new 
trial  granted. 

Burr,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Margaret  Matthews,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  27th  day 
of  May,  1911,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  same  day  dismissing  the 
complaint  upon  the  merits. 
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Charles  Harwood  [Martin  A.  DriscoU,  Jr.^  with  him  on 
the  brief],  for  the  appellant. 

Lewis  C  Orover  [James  W.  Redmond  with  him  on  the 
brief],  for  the  respondent. 

Carr,  J.  : 

This  is  an  appeal  from  a  judgment  of  the  Special  Term  in 
Kings  coimty  that  dismissed  the  complaint  of  the  plaintiff  after 
a  trial  of  the  issues.  The  action  was  brought  by  the  plaintiff 
to  recover  certain  moneys  which  had  been  deposited  in  a  sav- 
ings bank  in  Brooklyn  in  the  name  of  "Mary  Kelly,  in  trust 
for  Margaret  Matthews."  The  facts  appearing  upon  the  trial, 
in  the  evidence  offered  by  the  plaintiff,  were  as  follows:  Mary 
Kelly  during  her  lifetime  was  unmarried,  and  quite  advanced 
in  years  at  the  time  of  the  transaction  in  question.  She  had  had 
a  sister,  Annie  Kelly,  likewise  unmarried  and  advanced  in  years. 
Sometime  prior  to  July,  1904,  Annie  Kelly  died,  leaving  a 
bank  accoimt  in  the  Brooklyn  Savings  Bank  in  form  as  follows: 
"Annie  Kelly,  in  trust  for  Mary  Kelly."  On  July  26,  1904, 
Mary  Kelly  went  to  the  savings  bank  in  question  and  trans- 
ferred the  account  formerly  existing  in  the  name  of  "  Annie 
Kelly,  in  trust  for  Mary  KeUy,"  to  a  new  account,  in  form  as 
follows:  "Mary  Kelly,  in  trust  for  Margaret  Matthews 
(cousin)." 

When  this  account  was  opened  Margaret  Matthews  was  pres- 
ent at  the  savings  bank  with  Mary  Kelly,  and  saw  the  bank 
book  representing  the  new  account.  The  learned  trial  court 
found  that  on  said  26th  day  of  July,  1904,  Mary  Kelly  deliv- 
ered the  pass  book  of  the  savings  bank  account  in  question  to 
Margaret  Matthews  for  "safe  keeping,"  and  that  Margaret 
Matthews  retained  possession  of  said  pass  book  until  about  the 
2d  day  of  May,  1905,  when  it  was  redelivered. to  Mary  Kelly, 
who  retained  possession  of  the  book  thereafter  until  the  account 
was  closed. 

In  1907  Mary  Kelly  began  to  make  withdrawals  from  the 
amoimt  originally  deposited  "  in  trust  for  Margaret  Matthews." 
These  withdrawals  continued  at  intervals  until  April  23,  1910, 
when  the  account  was  finally  closed  and  the  balance  remaining 
therem,  to  wit,  $1,744.30,  was  transferred  by  Mary  Kelly  to 
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another  account  in  the  same  bank  which  stood  in  her  own  name 
individually.  Therefore,  at  the  time  of  the  death  of  Mary- 
Kelly,  in  May,  1910,  no  part  of  the  original  deposit  "  in  trust  for 
Margaret  Matthews  *'  remained  to  the  credit  of  said  account. 

It  appears  that  Mary  Kelly  left  a  last  will  and  testament  at 
the  time  of  her  death,  in  which  the  defendant  Catherine 
McKenna  was  appointed  as  executrix.  The  instrument  in 
question  was  not  offered  in  evidence,  and  there  is  nothing  in 
the  record  before  this  court  to  show  its  provisions. 

The  plaintiff  gave  in  evidence  the  testimony  of  several  wit- 
nesses as  to  declarations  of  the  decedent  Mary  Kelly  after  the 
opening  of  the  original  account,  as  to  her  purpose  in  opening 
such  account  ^^  in  trust  for  Margaret  Matthews."  The  learned 
trial  court  evidently  refused  credence  to  the  witnesses  who  testi- 
fied in  behalf  of  the  plaintiff  as  to  the  alleged  declarations  of 
Mary  Kelly,  deceased,  although  as  to  one  witness  it  gave  cre- 
dence as  to  one  transaction  she  testified  to,  and  refused  it  as  to 
another  transaction  as  to  which  she  testified. 

It  is  contended  on  this  appeal  that,  on  the  findings  of  fact 
made  by  the  trial  court,  judgment  should  have  been  awarded 
in  favor  of  the  plaintiff. 

It  would  serve  no  very  useful  purpose  to  attempt  to  review 
the  numerous  cases  which  appear  in  our  reports  in  relation  to 
these  savings  bank  trust  accounts,  in  view  of  the  elaborate  con- 
sideration given  to  all  preceding  authorities  by  the  Court  of 
Appeals  in  Matter  of  Totten  (179  N.  Y.  112).  In  that  case 
the  Court  of  Appeals  plainly  endeavored  to  lay  down  a  rule  to 
cover  all  future  controversies  in  court,  in  regard  to  cases  of 
this  character.  This  rule  was  announced  in  language  as  fol- 
lows: "  A  deposit  by  one  person  of  his  own  money,  in  his  own 
name  as  trustee  for  another,  standing  alone,  does  not  establish 
an  irrevocable  trust  during  the  lifetime  of  the  depositor.  It  is 
a  tentative  trust  merely,  revocable  at  will,  until  the  depositor 
dies  or  completes  the  gift  in  his  Ufetime  by  some  unequivocal 
act  or  declaration,  such  as  dehvery  of  the  pass  book  or  notice 
to  the  beneficiary.  In  case  the  depositor  dies  before  the  bene- 
ficiary without  revocation,  or  some  decisive  act  or  declaration  of 
disaffirmance,  the  presumption  arises  that  an  absolute  trust  was 
created  as  to  the  balance  on  hand  at  the  death  of  the  depositor." 
App.  Div.  -Vol.  CLI.        34 
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The  real  question  in  this  case  is  whether,  within  tibe  rule  so 
declared  in  the  Totten  case,  the  plaintiff  has  made  out  a  cause 
of  action.  It  is  true,  as  was  declared  by  the  learned  trial 
court  that  while  there  was  a  deUvery  of  this  pass  book  to 
Margaret  Matthews  by  Mary  Kelly,  it  was  not  necessarily  a 
delivery  for  the  purpose  of  divesting  title,  for  it  was  accom- 
panied at  the  same  time  by  the  deliveiy  of  another  pass  book 
in  which  Margaret  Matthews  had  clearly  no  interest  whatever, 
tentative  or  actual,  and  that  both  books,  under  the  testimony 
so  far  as  the  trial  court  would  give  it  credence,  may  be  con- 
sidered as  having  been  delivered  to  Margaret  Matthews  simply 
for  the  pupose  of  ^  ^  safe  keeping. "  But  within  the  rule  declared 
in  Matter  of  TotteUy  delivery  of  the  pass  book  was  not  the  only 
unequivocal  act  that  might  make  the  transaction  an  actual 
and  consummated  trust.  Among  the  acts  which  might  pro- 
duce this  result,  as  specified  by  the  court  in  that  case,  was 
"  notice  to  the  beneficiary." 

It  is  true  that  just  what  form  this  ^^ notice"  should  take 
was  not  specified  by  the  Court  of  AppeaJs,  and  wisely  so,  for 
each  case  of  this  character  is  dependent  upon  its  own  facts. 
Concededly  there  was  notice  here  given  by  the  depositor  to  the 
alleged  beneficiary.  The  notice,  so  far  as  the  testimony  goes, 
extended  simply  to  the  opening  of  the  account  in  the  form  in 
which  it  was  opened.  The  learned  trial  court  thought  that 
this  was  not  enough,  but  that  proof  should  be  given  to  show 
that  when  the  beneficiary  was  notified  of  the  opening  of  the 
account,  there  was  some  additional  statement  or  declaration 
by  the  depositor  as  to  her  intention  in  the  opening  of  the 
account  in  that  form,  or  otherwise  the  so-called  trust  would  be 
nothing  more  than  a  tentative  trust,  revocable  by  withdrawal 
of  the  fund  on  the  part  of  the  trustee  during  her  lifetime. 

In  Matter  of  Davis  (119  App.  Div.  35)  a  savings  bank 
account  had  been  opened  by  one  Marian  Davis,  in  trust  for 
William  H.  Davis.  The  apparent  beneficiary  had  died  before 
the  depositor  and  trustee.  After  his  death  the  pass  book  rep- 
resenting the  account  in  question  was  found  in  a  safe  deposit 
vault  rented  by  the  beneficiary.  It  was  held  by  this  court 
that  the  fact  of  finding  the  pass  book  in  question  in  the  safe 
deposit  vault  of  the  beneficiary  was  proof  that  he  had  received 
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from  the  depositor  or  trustee  notice  of  the  opening  of  the  trust 
account,  and  that,  therefore,  the  trust  became,  not  tentative 
and  revocable,  but  absolute  in  favor  of  the  apparent 
beneficiary. 

On  the  strength  of  this  authority  this  court  is  obliged  to 
hold  that  on  the  facts  found  by  the  learned  trial  court,  both  in 
its  decision  and  at  the  request  of  the  plaintiff,  the  conclusion 
of  law  dismissing  the  complaint  of  the  plaintiff  was  not 
justifiable. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

HmscHBERG,  Thomas  and  Woodward,  J  J.,  concurred; 
Burr,  J.,  read  for  affirmance. 

Burr  J.  (dissenting): 

I  dissent.  Whether  when  Mary  Kelly  opened  an  account  with 
the  Brooklyn  Savings  Bank,  in  form  "  Mary  Kelly,  in  trust  for 
Margaret  Matthews  (cousin),"  her  intention  was  to  create  an 
irrevocable  oi:  only  a  tentative  trust,  is  a  question  of  fact. 
{Matter  of  Totten,  179  N.  Y.  112.)  While  delivery  of  the  pass 
book  to  the  suggested  beneficiary,  or  notice  to  her  of  the  opening 
of  an  account  in  such  form,  are  evidential  facts  bearing  upon 
the  question  of  intent,  I  do  not  think  that  they  are  necessarily 
conclusive.  Particularly  is  this  so  when,  as  here,  a  court  has 
found  that  the  delivery  to  plaintiff  was  not  an  absolute  and 
unqualified  one,  but  only  as  custodian.  As  against  the  evi- 
dential facts  of  delivery  of  such  a  character,  and  notice,  are 
the  facts  which  are  inconsistent  with  an  intent  to  create  an 
irrevocable  trust,  viz.,  that  the  pass  book  was  redelivered  to 
the  depositor,  and  that  in  her  lifetime  she  withdrew  the  whole 
of  the  sum  on  deposit  and  redeposited  the  same  to  the  credit  of 
an  account  in  her  individual  name.  The  burden  of  proof  was 
upon  plaintiff  to  establish  depositor's  intent.  I  think  that  the 
most  that  plaintiff  can  claim  is  that  the  circumstances  pointed 
as  much  in  the  direction  of  an  irrevocable  as  of  a  tentative 
trust.     That  is  not  sufficient  to  entitle  her  to  recover. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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John  R.  Carpenter  Company,  Respondent,  v.  Thomas  G. 
Ellsworth,  Appellant. 

Second  Department,  June  14,  1912. 

Contract  —  building      contract  —  substantial    performance  —  cost    of 
remedying  defects  or  completing  contract. 

The  doctrine  of  substantial  compliance  in  building  contracts  contem- 
plates absolute  good  faith  on  the  part  of  the  contractor  and  there  is  not 
such  a  compliance  where  the  contract  is  performed  in  '*a  somewhat 
careless  and  negligent  manner." 

Wlien  defects  or  omissions  appear  in  the  performance  of  a  contract  the 
contractor  in  an  action  to  recover  the  amount  due  must  show  not  only 
that  they  were  unsubstantial  and  unintentional,  but  also  the  amount 
needed  to  make  them  good,  so  that  it  can  be  deducted  from  the  contract 
price. 

Appeal  by  the  defendant,  Thomas  G.  Ellsworth,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Queens  on  the 
14th  day  of  June,  1911,  upon  the  report  of  a  referee. 

William  Rasquin^  Jr.  [Frederick  M.  Van  Nostrand  with 
him  on  the  brief),  for  the  appellant. 

William  W.  Oillen,  for  the  respondent. 

Woodward,  J.  : 

The  complaint  is  based  upon  an  equitable  assignment  of  a 
portion  of  the  moneys  to  become  due  to  a  contractor,  one  Fred 
B.  Zittel,  for  the  construction  of  a  dwelling  house  at  Bayside, 
Queens  coimty,  for  the  defendant.  The  complaint  alleges,  in 
addition  to  the  assignment  and  other  material  matters,  that 
"  said  building  erected  for  the  defendant  is  in  all  respects  com- 
pleted according  to  contract  so  as  to  entitle  this  plaintiff  and  the 
said  Fred  B.  Zittel  to  the  payment  of  the  sum  mentioned  in  said 
assignment,  and  that  the  aforesaid  payment  [has]  long  since 
been  and  is  now  due  and  unpaid."  There  is  no  suggestion  here 
of  substantial  performance,  or  of  waiver  of  performance.  The 
cause  of  action  alleged  is  that  the  contract  has  been  fully  per- 
formed. The  evidence  is  to  the  effect  that  the  contract  has  not 
been  fully  performed,  and  yet  the  learned  referee  has  found 
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that  there  was  a  substantial  compliance  with  the  provisions  of 
the  contract,  and  after  deducting  for  amounts  which  the 
defendant  established  had  been  expended  in  completing  the 
contract,  gave  judgment  to  the  plaintiff  for  the  remainder. 

In  a  memorandum  handed  down  with  the  decision  the 
learned  referee,  after  accounting  for  an  alleged  structural 
defect  to  his  own  satisfaction,  says:  "Other  than  this  there 
does  not  appear  to  have  been  any  material  structural  defects, 
but  it  does  clearly  appear  that  in  a  number  of  instances  the 
contractor  did  not  comply  with  the  specifications.  Most  of 
these  were  small  in  their  nature,  and  the  owner  did  not  have 
the  work  done,  and  no  satisfactory  proof  was  offered  as  to  what 
would  be  the  cost  of  doing  the  same.  *  *  *.  It  is  my  opin- 
ion that  the  defendant  should  be  allowed  for  the  locust  posts 
$11.00,  for  the  boiler,  bath  and  laimdry  tubs  $115.00;  for  the 
doors  $7. 50,  for  the  outside  door  $4.00,  and  for  the  straightening 
of  the  angles  in  the  ceiling  $7.00,  and  for  the  outside  painting 
$25.00.  There  were  a  number  of  other  minor  defects  as  stated, 
but  no  proof  as  to  the  cost  of  suppljdng  them  was  given.  The 
contract  was  fulfilled  in  a  somewhat  careless  and  negligent 
manner,  but  it  seems  to  me  that  the  testimony  is  sufficient 
to  show  substantial  compliance." 

This  is  clearly  not  the  law.  The  doctrine  of  substantial 
compUance  in  building  contracts  contemplates,  first  of  all, 
absolute  good  faith,  and  the  performance  of  a  contract  for  the 
construction  of  a  man's  home  is  not  fulfilled  when  the  contract 
is  performed  in  "  a  somewhat  careless  and  negligent  manner." 
Carelessness  and  negUgence  in  the  construction  of  a  building 
for  a  home  is  not  consistent  with  that  good  faith  which  induces 
the  courts  to  overlook  trifling  variations,  where  the  contractor 
takes  it  upon  himself  to  show  the  difference  in  the  cost,  and 
makes  allowances  for  the  same.  Here  the  learned  referee  has 
not  only  condemned  the  defendant  to  the  acceptance  of  a 
building,  the  construction  of  which  is  concededly  marked  by 
carelessness  and  negUgence,  but  he  has  decreed  that  the 
defendant  shall  pay  the  full  contract  price  in  every  instance  in 
which  the  evidence  does  not  disclose  the  cost  of  making  them 
according  to  contract.  In  other  words  he  has  held,  in  effect, 
that  the  plaintiff,  by  constructing  the  building  in  '*asome- 
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what  careless  and  negligent  manner,"  has  imposed  upon  the 
defendant  the  obligation  of  paying  the  contract  price  for  such 
building  in  all  particulars  in  which  the  defendant  has  failed  to 
show  what  the  cost  of  making  the  building  what  it  was 
expected  to  be  under  the  contract  would  be.  Unsubstantial 
defects  may  be  cured,  but  at  the  expense  of  the  contractor,  not 
of  the  owner.  The  contractor  cannot  recover  the  entire  con- 
tract price  when  defects  or  omissions  appear,  for  he  must  show, 
not  only  that  they  were  imsubstantial  and  unintentional,  but 
also  the  amoimt  needed  to  make  them  good,  so  that  it  can  be 
deducted  from  the  contract  price  and  a  recovery  had  for  the 
balance  only.  This  is  an  essential  part  of  substantial  per- 
formance, and  hence  the  proof  should  be  furnished  by  the  one 
who  claims  substantial  performance.  When  the  plaintiff  shows 
that  he  performed  his  contract  he  is  entitled  to  judgment  for 
the  contract  price,  but  when  he  shows  that  he  performed  his 
contract  except  that  through  inadvertence  he  omitted  to  do 
some  unsubstantial  thing,  he  is  not  entitled  to  recover  any 
thing  until  he  shows  that  the  thing  omitted,  if  worthy  of  any 
attention  whatever,  can  be  supphed  for  a  comparatively  small 
sum,  in  which  event  he  can  recover  the  contract  price  after 
deducting  the  sum.  This  rule  is  liberal  to  the  contractor,  for 
it  allows  him  to  recover  when  he  has  not  fully  performed,  and 
it  cannot  be  extended  without  danger  to  the  integrity  of  the 
contract.  As  he  does  not  show  full  performance  it  is  not 
requiring  too  much  of  him  to  show  what  it  will  cost  to  remedy 
the  defects  in  order  to  permit  him  to  recover  the  contract  price 
less  the  sum  allowed  for  defective  performance.  {Spence  v. 
Ham,  163  N.  Y.  220,  226,  227.) 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  final  award  of  costs. 

Jenks,  p.  J.,  HmscHBERG,  Thomas  and  Carr,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
final  award  of  costs. 
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Home    Life   Insurance   Company,  Plaintiflf,   v,  Minnie   E. 
O'SuLLiVAN  and  Others,  Defendants. 

Minnie  E.  Kallman,  Eeceiver,  Appellant;  Madalena  Sisia, 

Eespondent. 

Second  Department,  June  14,  1912. 

Landlord  and  tenant — lease  subject  to  mortgage  —  foreclosure  — parties 
defendant  —  right  of  receiver  to  rents. 

A  tenant  of  premises  subject  to  a  mortgage  deposited  a  monthly  install- 
ment of  rent  with  the  landlord  upon  the  execution  of  a  lease  with  a 
provision  that  said  amount  was  to  be  applied  in  payment  of  the  last 
month's  rent  provided  the  tenant  faithfully  performed  the  covenants  of 
the  lease.  A  receiver  of  the  rents  and  profits  of  the  mortgaged  premises, 
appointed  in  a  foreclosure  action,  demanded  payment  of  the  last 
month's  rent,  which  was  refused  by  the  tenant  upon  the  ground  that 
she  had  not  been  made  a  party  defendant  to  fhe  foreclosure  action  and 
that  she  was  relieved  from  such  payment  by  the  provisions  of  the  lease. 

Held^  that  since  it  was  not  sought  to  disxx>bse8S  the  tenant,  it  was  not 
necessary  to  make  her  a  party,  and  that  the  provision  in  the  lease  did 
not  release  her  from  payment  of  the  rent  to  the  receiver. 

A  tenant  of  mortgaged  premises  is  bound  to  answer  to  a  receiver, 
appointed  in  a  suit  of  foreclosure,  for  rent  which  may  be  due  or  which 
may  accrue  after  the  receiver's  appointment. 

The  tenant's  remedy  is  against  the  landlord  for  any  relief  to  which  she 
may  be  entitled. 

Appeal  by  Minnie  E.  Kallman,  as  receiver,  from  an  order 
of  the  County  Court  of  Kiags  coimty,  entered  in  the  ofl&ce  of 
the  clerk  of  said  county  on  the  16th  day  of  February,  1912, 
denying  an  application  for  an  order  to  compel  one  Madalena 
Sisia  to  turn  over  the  sum  of  $180,  being  the  rent  of  certain 
premises. 

Henry  Hetkin^  for  the  appellant. 

Leroy  W.  Boss,  for  the  respondent. 

Woodward,  J. : 

This  action  was  brought  to  foreclose  a  mortgage  made  by 
Mary  A.  McKenna  and  others  to  the  plaintiff  for  the  sum  of 
$2,500  on  the  18th  day  of  December,  1896,  and  duly  recorded 
in  Kings  county  on  the  19th  day  of  December  of  the  same  year. 
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On  the  3d  day  of  March,  1909,  Madalena  Sisia  entered  into  a 
lease  with  Mary  A.  McKenna,  individually  and  as  life  tenant 
imder  the  last  will  and  testament  of  James  McKenna,  deceased, 
for  a  period  of  two  years,  at  a  yearly  rental  of  $2,160,  payable 
in  monthly  installments  of  $180,  and  upon  the  execution  of  said 
lease  she  claims  to  have  deposited  with  the  landlord  the  sum 
of  $180,  imder  a  provision  of  the  lease  which  acknowledges  the 
receipt  of  that  sum,  *' deposited  by  the  Tenant  as  security  for 
the  faithful  performance  by  the  Tenant  of  the  covenants  and 
conditions  herein,  and  the  Landlord  agrees  to  apply  the  said 
sum  in  payment  of  the  rent  for  the  last  month  of  the  tenancy 
provided  the  Tenant  shall  faithfully  perform  the  covenants  and 
conditions  on  her  part  to  be  performed."  Subsequently  Mary 
A.  McKenna  died,  and  the  lease  was  renewed  and  ratified  by 
her  heirs  at  law  imder  the  same  terms  and  conditions,  and 
Madalena  Sisia  was  in  possession  down  to  the  1st  day  of  March, 
1912,  as  a  holdover  tenant. 

On  the  5th  of  January,  1912,  the  plaintiff  moved  for  the 
appointment  of  a  receiver  of  the  rents  of  the  mortgaged  prem- 
ises, and  the  appellant  Minnie  E.  Kalhnan  was  appointed  and 
duly  qualified.  On  taking  possession  appellant  found  Mada- 
lena Sisia  in  possession  under  the  above-mentioned  lease.  The 
tenant  was  notified  of  the  appointment  of  the  appellant  as 
receiver,  and  the  latter  demanded  the  rent  collected  by  Sisia 
for  the  month  of  January.  This  was  refused,  whereupon  the 
appellant  secured  an  order  to  show  cause  why  Sisia  should 
not  pay  over  the  rent  to  her  as  receiver,  and  upon  the  return 
day  Sisia  appeared  by  counsel  and  opposed  the  motion,  but  was 
ordered  to  pay  over  the  same.  No  appeal  was  taken  from  this 
order.  When  the  appellant  demanded  the  February  rents  she 
was  met  by  a  like  refusal,  and  upon  the  return  of  an  order  to 
show  cause  the  learned  County  Court  refused  to  compel  the 
payment.  The  objections  raised  in  behalf  of  Sisia  were: 
(1)  That  she  was  not  made  a  party  defendant  in  this  foreclosure 
action;  (2)  that  she  was  relieved  from  paying  said  rent  by  reason 
of  the  provision  of  the  lease  above  mentioned,  it  being  contended 
that  February  was  the  last  month  of  her  leasehold  possession, 
and  that  the  sum  had  already  been  paid. 

The  lease  under  consideration  provided  that  it  was  "imder- 
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stood  and  agreed  that  the  rights  of  the  lessee  under  this  lease 
are  subject  and  subordinate  to  all  existing  mortgages  and  to 
an  additional  mortgage  to  be  hereafter  executed  in  a  sum  not 
to  exceed  three  thousand  dollars,"  and  we  are  imable  to  dis- 
cover any  reason  why  Sisia  should  have  been  made  a  party  to 
the  foreclosure  proceeding,  so  long  as  it  was  not  the  purpose  of 
the  foreclosure  action  to  dispossess  her.  Failure  to  make  her  a 
party  to  the  foreclosure  merely  operated  to  ratify  the  lease 
under  which  she  was  in  possession,  but  it  in  no  wise  relieved 
her  of  the  obhgation  of  paying  the  rent  to  the  person  legally 
entitled  to  the  same,  and  no  question  is  here  presented  as  to  the 
regularity  of  the  appointment  of  the  appellant.  The  foreclos- 
ure did  not  affect  any  right  of  Sisia;  it  was  of  no  importance 
to  her  w^hether  she  paid  rent  to  the  appellant  or  to  the  landlord, 
so  long  as  its  payment  operated  to  discharge  the  obligation  of 
her  lease  contract. 

This  mortgage,  made,  executed  and  delivered  in  1896,  gave 
the  mortgagee  the  equitable  right  in  a  proper  case  to  a  receiver 
of  the  rents  and  profits  upon  the  commencement  of  the  fore- 
closure action  {HoUenbeck  v.  Donnelly  94  N.  Y.  342;  Buther- 
furd  Realty  Co.  v.  Cook^  198  id.  29,  34),  and  the  lease  to  Sisia, 
being  made  subject  to  the  existing  mortgages,  was  of  course 
subject  to  the  right  of  the  mortgagee  to  demand  the  rent  for 
the  term,  and  the  question  of  whether  Sisia  had  performed 
all  of  the  covenants  on  her  part  to  be  performed  could  not 
be  determined  at  the  first  of  February,  for  the  term  did  not 
end  until  the  first  day  of  March,  at  which  time  she  was  to 
deliver  the  premises  in  as  good  condition  as  when  she  came 
into  possession,  subject  only  to  the  action  of  the  elements. 
But  passing  over  the  point  that  it  could  not  be  determined 
whether  the  covenants  had  been  fully  performed,  it  is  enough 
that  a  receiver  appointed  at  the  instance  of  a  mortgagee,  under 
a  mortgage  executed  and  recorded  prior  to  a  lease,  stands  in  a 
very  different  position  to  the  tenant  from  that  held  by  the  land- 
lord. A  tenant  imder  a  subsequent  lease  takes  with  notice  of 
all  the  rights  which  the  mortgagee  has  imder  the  mortgage. 
{Derby  v.  Brandt^  99  App.  Div.  257.)  He  is  boimd  to  know 
that  if  the  security  is  deemed  inadequate  and  the  mortgagee 
seeks  equitable  relief  he  is  entitled  to  a  receivei-ship.    Therefore, 
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whatever  may  be  the  relations  between  Sisia  and  her  landlord, 
as  between  herself  and  the  receiver,  she  is,  as  the  occupier  of  real 
property,  subject  to  a  mortgage  under  foreclosure  in  an  action 
wherein  a  receiver  has  been  appointed,  boimd  to  answer  to 
such  receiver  for  rent  which  may  be  due  or  which  may  accrue 
after  such  receiver's  appointment.  In  making  her  advance 
payment,  as  recited  in  the  lease,  she  took  the  chances  of  a 
foreclosure  and  of  the  appointment  of  a  receiver  of  the 
rents  and  profits,  and  she  has  no  right  to  attempt  to  withhold 
from  the  plaintiff  the  full  measure  of  his  security.  The 
plaintiff  is  enforcing  a  legal  and  equitable  right  which 
belonged  to  him  long  prior  to  the  lease  in  question,  "  and  as 
part  of  his  remedy,  where  the  security  is  inadequate  and  the 
terms  of  the  mortgage  permit  it,  he  is  entitled  during  the 
pendency  of  the  action  to  receive  either  the  rent  or  the  occupa- 
tion value  of  the  premises  upon  which  his  mortgage  is  a  lien; 
and  the  rights  which  the  tenant  under  his  lease  may  have 
against  the  landlord  are  necessarily  subordinate  to  the  right 
and  remedies  which  the  plaintiff  has  imder  his  mortgage." 
{Derby  v.  Brandt^  supra.)  There  is  here  no  question  of  dis- 
possessing the  tenant.  The  question  is  as  to  the  rights  of  a 
mortgagee  upon  the  foreclosure  of  his  mortgage,  made  and 
recorded  prior  to  the  lease,  and  we  have  no  doubt  that  the 
plaintiff  has  the  right  to  have  the  rents  and  profits  delivered 
to  its  receiver,  and  that  Sisia's  remedy  is  against  her  landlord 
for  any  reUef  to  which  she  may  be  entitled.  Otherwise  the 
plaintiff  will  be  deprived  of  that  measure  of  security  which  the 
law  gave  in  the  mortgage  now  in  process  of  foreclosure. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  without 
costs. 

Jenks,  p.  J.,  HmscHBERG,  Thomas  and  Carr,  JJ.,  concurred. 

Order  of  the  County  Court  of  Kings  county  reversed,  with 
ten  dollars  costs  and  disbursements,  and  motion  granted, 
without  costs. 
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In  the  Matter  of  the  Appraisal  of  Property  under  a  Deed  of 
Trust  Dated  August  21,  1909,  Made  by  Martha  A.  Webber 
to  Morris  E.  Webber  and  John  Webber,  Eespondents, 
under  the  Acts  in  Relation  to  the  Taxable  Transfers  of 
Property. 

William  Sohmer,  Comptroller  of  the  State  of  New  York, 

Appellant. 

Second  Department,  June  14,  1912. 

Tax  —  transfer  tax  on  property  passing  under  trust  deed. 

The  law  in  effect  at  the  time  that  the  right  of  succeBsion  under  a  trust  deed 
becomes  fixed  is  the  law  which  governs  in  fixing  the  amount  of  the  trans- 
fer tax.  The  time  when  the  beneficiaries  actually  come  into  the  enjoy- 
ment of  the  fund  is  of  no  consequence. 

The  tax  upon  property  passing  under  such  a  deed  should  be  CLSsessed  under 
the  statute  in  force  at  the  date  of  the  delivery  of  the  deed;  not  under  an 
amendment  in  force  at  the  grantor^s  death. 

Appeal  by  William  Sohmer,  Comptroller  of  the  State  of  New 
York,  from  an  order  of  the  Surrogate's  Court  of  the  county  of 
Westchester,  entered  in  said  Surrogate's  Court  on  the  2l8t  day 
of  February,  1912,  modifying  and  amending  an  order  of  said 
court  entered  on  the  16th  day  of  June,  1911,  fixing  and  assess- 
ing a  transfer  tax. 

Winfield  L.  Morse  [John  J.  Sinnott  with  him  on  the  brief], 
for  the  appellant. 

Edgar  L.  Ryder^  for  the  respondents. 

WooDWAitt),  J. : 

John  Webber  died  on  the  15th  day  of  June,  1909,  leaving  all 
of  his  estate,  both  real  and  personal,  to  his  widow,  Martha  A. 
Webber,  and  the  transfer  tax  upon  this  succession  has  been 
paid.  On  the  21st  day  of  August,  1909,  Martha  A.  Webber, 
the  widow  of  the  said  John  Webber,  made,  executed  and  deliv- 
ered to  Morris  E.  Webber  and  John  Webber  a  deed  in  trust, 
reserving  to  herself  the  income  of  the  estate  transferred  by  such 
deed  during  her  natural  life.  This  deed  was  made  for  the  pur- 
pose of  giving  effect  to  a  proposed  will  which  John  Webber, 
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deceased,  had  failed  to  execute,  and  appears  to  have  been  the 
result  of  a  mutual  arrangement.  The  trust  deed,  after  provid- 
mg  for  the  expenses  of  the  trust  and  other  like  matters,  with  a 
life  use  of  the  income,  gave  three-sixteenths  to  Morris  E. 
Webber  absolutely,  and  a  like  sum  to  John  Webber  absolutely, 
and  then  provided  for  certain  trusts  for  the  benefit  of  other 
members  of  the  family,  with  provisions  for  the  distribution  of 
the  same  upon  the  terminations  of  the  trust  periods,  the 
details  not  being  essential  to  the  question  here  presented.  At 
the  time  of  the  delivery  of  said  trust  deed  on  the  2l8t  day  of 
August,  1909,  the  Tax  Law  (Consol.  Laws,  chap.  60  [Laws  of 
1909,  chap.  62]  §  221),  relating  to  taxable  transfers,  fixed  a  tax 
of  one  per  centum  upon  the  clear  market  value  of  such  prop- 
erty passing  to  or  for  the  use  of  children.  Martha  A.  Webber 
died  in  October,  1910,  and  in  July  of  that  year  chapter  706  of 
the  Laws  of  1910,  which  amended,  among  other  provisions, 
section  221  of  the  Tax  Law,  came  into  effect,  largely  increas- 
ing the  transfer  tax,  and  the  question  presented  upon  this 
appeal  from  an  order  of  the  surrogate  of  Westchester  coimty, 
finally  fixing  the  transfer  tax  under  the  provisions  of  chapter 
62  of  the  Laws  of  1909,  which  was  the  law  in  effect  at  the 
time  of  the  making  and  dehvery  of  the  trust  deed,  is  whether 
the  tax  should  be  fixed  as  of  the  date  of  the  making  and  deliv- 
ery of  the  deed,  under  the  then  existing  law,  or  imder  the 
provisions  of  the  law  as  it  existed  at  the  time  of  the  death  of 
Martha  A.  Webber. 

We  are  clearly  of  the  opinion  that  the  learned  surrogate  has 
properly  disposed  of  this  question.  When  the  trust  deed  was 
made  and  delivered,  without  reserving  any  right  to  change 
the  same,  the  right  of  succession  became  fixed,  and  it  is  this 
right  of  succession,  and  not  the  property,  which  is  the  subject 
of  this  tax.  {Matter  of  Swift,  137  N.  Y.  77,  88.)  The  law  in 
effect  at  the  time  that  the  right  of  succession  became  fixed  is 
the  law  which  governs  in  a  case  of  this  kind,  and  the  question 
as  to  when  the  beneficiiaries  actually  come  into  the  enjoyment 
of  the  fund  is  of  no  consequence.  The  beneficiaries  under  this 
trust  deed  took  their  rights  as  of  the  day  of  the  delivery  of  the 
deed;  their  rights  were  fully  established,  subject  to  the  con- 
tingencies provided  therein,  and  those  who  should  finally  take 
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became  entitled  thereto  upon  the  payment  of  the  tax  provided 
for  the  transfer  at  the  date  of  the  deUvery  of  the  deed,  and 
there  can  be  no  justification  for  construing  chapter  706  of  the 
Laws  of  1910  to  relate  back  to  this  transfer  and  to  fix  the  tax 
therefor.  The  fact  that  the  deed  was  made  in  contemplation 
of  death,  if  this  be  true,  operates,  of  course,  to  give  a  right  of 
taxation  upon  the  succession  (Tax  Law,  §§  220,  221),  but  it 
does  not  operate  to  make  this  deed  in  effect  a  will,  to  become 
operative  upon  the  death  of  Martha  A.  Webber.  The  deed 
became  operative  immediately  upon  its  delivery  with  the  inten- 
tion of  vesting  title  in  the  trustees  for  the  purposes  of  the 
trust,  which  provided  for  the  final  distribution  of  the  property, 
and  only  the  benefits  were  postponed  to  the  happening  of  a 
particular  event,  and  the  law  of  that  contract  must  be  deter- 
mined by  the  law  as  it  existed  when  the  deed  became  effective. 
The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Burr,  Thomas  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not 
voting. 

Order   of   the    Surrogate's   Court  of  Westchester   county 
affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  op  New  York  ex  rel.  Arthur  E. 
Keating,  Appellant,  v.  Whxiam  A.  Prenderoast,  as  Comp 
troller  of  the  City  of  New  York,  Respondent. 

Second  Department,  June  14,  1913. 

Kandamus  — peremptory  writ  commanding  cancellation  of  tax  sale  — 
petition  on  information  and  belief. 

A  i)eremptory  writ  of  mandamus  commanding  the  comptroller  of  the  city 
of  New  fork  to  accept  payment  of  certain  unpaid  taxes  upon  lands 
described  in  the  petition  and  to  cancel  the  record  of  sale,  will  not  be 
issued  upon  a  petition  based  on  information  and  belief. 

Such  a  petition  does  not  show  conclusively  that  the  petitioner  has  a  clear 
legal  right  to  the  relief  demanded. 

Appeal  by  the  relator,  Arthur  E.  Keating,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special 
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Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Queens  on  the  22d  day  of  April,  1912,  denying  the  relator's 
motion  for  a  peremptory  writ  of  mandamus  commanding  the 
respondent  to  accept  payment  of  certain  unpaid  taxes  upon 
lands  described  in  the  petition  and  to  cancel  the  record  of  sale 
of  said  lands. 

J.  J.  Kramer y  for  the  appellant. 

James  D.  Bell  [Sanders  Shanks  and  Archibald  R,  Watson 
with  him  on  the  brief],  for  the  respondent. 

Woodward,  J. : 

The  learned  court  at  Special  Term  has  refused  to  grant 
a  peremptory  writ  of  mandamus  to  compel  the  respondent  to 
receive  the  taxes  and  to  cancel  the  record  of  sale,  and  it  is 
sufficient  reason  for  affirming  the  order  that  the  petition  does 
not  show  conclusively  that  the  petitioner  has  a  clear  legal  right 
to  the  reUef  which  he  demands.  The  petition  alleges  on 
information  and  belief  that  "  during  the  years  1866  to  1883, 
inclusive,  the  said  property  was  owned  by  a  non-resident  of  the 
tax  district  in  which  said  lands  were  located,"  and  then  points 
out  objections  to  the  assessment  and  subsequent  sale.  But  if 
the  property  was  not  owned  by  a  non-resident,  many  of  the 
objections  would  be  without  force,  and  a  peremptory  writ  of 
mandamus  can  issue  properly  only  where  the  legal  right  ig 
clear  and  distinct. 

The  relator  has  a  perfect  remedy  through  an  equitable 
action,  where  all  of  the  questions  can  be  tried  out,  and  a 
peremptory  writ  ought  not  to  issue  upon  a  petition  based  on 
information  and  belief.  An  alternative  writ  issued  in  the  first 
instance  in  People  ex  rel.  Cooper  v.  Registrar  of  Arrears 
(114  N.  Y.  19),  and  upon  the  facts  being  established  a  per- 
emptory writ  was  issued,  but  here  the  petitioner  demands 
relief  upon  the  facts  which  he  has  stated,  and  these  facts  are  not 
so  certain  that  a  court  would  be  justified  in  granting  the  writ. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Jenks,  p.  J.,  Burr,  Thomas  and  Rich,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Robert  B.  Brower,  Respondent,  v.  Cornelius  E.  Byrne, 

Appellant. 

Second  Department,  June  21,  1912. 

Evidence  —  action  on  quantum  meruit  for  work,  labor  and  materials  — 
refreshing  recoUection  of  witness  —  method  of  proof. 

In  an  action  to  recover  on  a  quantum  meruit  for  work,  labor  and  mate- 
rials  fumished  in  the  moving  of  certain  houses  owned  by  the  defendant, 
the  answer  put  in  issue  the  value  of  the  work  and  materials  sued  for  and 
set  up  the  defense  of  payment.  On  a  trial  before  a  referee  it  appeared 
that  the  plaintiff  was  not  familiar  from  his  own  observation  with  the 
progress  of  the  work  from  day  to  day;  that  he  made  entries  in  his  books 
aeoording  to  the  reports  of  his  men  of  the  amount  of  time  consumed  in 
the  work,  but  did  not  produce  these  men  as  witnesses;  that,  although 
he  had  no  personal  recollection  of  the  details  of  the  labor  performed  and 
the  time  consiuned,  he  was  allowed  to  refresh  his  recollection  from  an 
abstract  of  his  book,  and  that  no  testimony  was  given  to  show  that  the 
items  of  labor  performed  were  necessary  and  proper. 

Held,  that  the  plaintifT  failed  to  make  out  &  prima  facie  case  and  that 
his  complaint  should  have  been  dismissed. 

A  paper  which  does  not  contain  facts  within  the  original  knowledge  of  the 
witness  cannot  be  used  by  him  to  refresh  his  recollection. 

The  usual  method  of  proving  such  a  case  is  to  give  evidence  of  the  actual 
work  performed,  and  then  expert  evidence  as  to  its  reasonable  value  aA 
a  whole. 

Appeal  by  the  defendant,  Cornelius  E.  Byrne,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  coimty  of  Nassau  on  the  6th  day  of 
December,  1911,  upon  the  report  of  a  referee. 

John  T.  McOovem,  for  the  appellant. 

Frederick  L.  Gilbert,  for  the  respondent. 

Per  Cxjkiam: 

The  plaintiff  has  recovered  a  judgment  against  the  defend- 
ant for  the  sum  of  $1,340.45,  entered  upon  the  report  of  a 
referee  that  awarded  damages  in  the  sum  of  $1,033.82,  and 
taxable  costs.  The  action  was  brought  to  recover  on  a  quan- 
tum meruit  for  work,  labor  and  materials  fumished  at  the 
request  of  the  defendant,  in  the  moving  of  certain  houses 
owned  by  the  defendant  located  at  Long  Beach,  L.  I. 
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The  answer  put  in  issue  the  allegation  of  the  complaint  as 
to  the  reasonable  value  of  the  work  and  materials  sued  for,  and 
set  up  a  defense  that  the  work  in  question  had  been  done 
imder  a  contract  for  a  specified  price,  the  whole  amount  of 
which  had  been  paid  for  by  the  defendant.  When  the  plain- 
tiff came  to  make  his  proof,  he  did  not  follow  the  usual  course 
of  giving  evidence  as  to  the  actual  work  done,  and  then  expert 
evidence  as  to  its  reasonable  value  as  a  whole.  He  endeavored 
to  prove  his  cause  of  action  by  giving  proof  as  to  a  number  of 
separate  items  of  work  and  materials  furnished,  and  the  cost 
thereof.  An  examination  of  the  record  shows  that  by  far  the 
greater  part  of  the  claim  for  which  the  plaintiff  has  recovered 
judgment  was  made  up  of  items  of  labor  of  men  and  teams. 

It  appears  that  the  plaintiff  resided  a  considerable  distance 
away  from  where  the  work  was  being  done,  and  that  he  did 
not  visit  the  work  every  day  and  was  not  familiar  from  his 
own  observation  with  the  progress  of  the  work  from  day  to 
day.  He  stated  in  his  testimony :  "  I  didn't  see  those  buildings, 
but  my  men  told  me  every  night  what  they  did." 

He  apparently  made  entries  in  his  books  according  to  the 
reports  of  the  men  to  him  of  the  amoimt  of  time  consimied  in 
the  work.  On  the  trial  he  produced  none  of  these  men  to  give 
any  testimony  in  the  case.  It  was  apparant  that  he  had  no 
personal  recollection  of  the  details  of  the  labor  performed  and 
the  time  necessarily  consumed  therein,  and  he  so  stated,  but 
he  was  allowed  to  refresh  his  recollection  from  a  paper  which 
he  held  in  his  hand  and  which  he  said  was  an  abstract  of  his 
book.  No  doubt  he  could  use  it  if  it  was  in  any  way  con- 
nected with  the  transaction,  if  it  could  in  any  way  refresh  his 
recollection  as  to  things  which  were  within  his  original  knowl- 
edge. But  here  he  was  testifying  about  things  as  to  much  of 
which  he  had  no  original  knowledge,  and  the  purpose  of  refer- 
ring to  the  paper,  which  contained  an  abstract  from  his  book, 
was  not  a  refreshing  of  his  recollection  in  any  sense  of  the 
word.  Assuming,  however,  that  this  method  of  proof  was 
suflBcient  so  far  as  it  went,  he  gave  no  testimony  whatever  to 
show  that  the  items  of  labor  for  which  he  was  charging  were 
necessarily  and  properly  required  in  the  doing  of  the  work  in 
question.     He  did  say  that  a  certain  number  of  days'  labor 
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were  ^'  put  in  on  this  work,"  but  nothing  as  to  the  propriety  or 
necessity  of  the  time  so  *'  put  in."  In  other  words,  he  did  not 
make  out  s,  prima  facie  case  on  the  hearing  before  the  referee, 
and  his  complaint  should  have  been  dismissed  on  that  ground, 
on  the  motion  made  by  the  defendant  when  the  plaintiff  closed 
his  case.  A  little  more  care  and  attention  to  the  long-existing 
and  well-understood  rules  of  evidence  might  have  avoided  the 
defects  of  this  fruitless  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted 
at  Trial  Term,  costs  to  abide  the  event. 

Thomas,  Carr  and  Rich,  JJ.,  concurred;  Woodward,  J., 
concurred  in  result;  Jenks,  P.  J.,  not  voting. 

Judgment  reversed  and  new  trial  granted  at  Trial  Term, 
costs  to  abide  the  event. 


Esther  Jennie  Johnson,  Appellant,  v,  Wilbur  C.  Johnson, 
Respondent,  Impleaded  with  John  F.  Carson,  Defendant. 

Second  Department,  June  21,  1912. 

Hiuband  and  wife  —  counsel  fees,  when  allowed  —  reformation   of 
separation  agreement. 

Although  the  necessity  for  granting  counsel  fees  in  an  action  affecting  the 
marital  relation  must  appear,  the  mere  fact  that  the  wife  has  some 
money  or  property  under  her  control,  even  though  it  may  be  sufficient 
in  amount  to  defray  counsel  fees  if  the  whole  were  applied  thereto,  does 
not  necessarily  compel  the  denial  of  her  application. 

As  the  granting  of  such  an  application  depends  upon  equitable  considera- 
tions, all  the  circumstances  should  be  taken  into  consideration,  not 
alone  the  amount  of  such  money  and  property,  but  also  the  reasonably 
probable  claims  that  may  be  made  thereon,  and,  under  certain  circum- 
stances, the  source  from  which  it  was  derived. 

Evidence  examined,  and  held,  that  an  allowance  of  counsel  fees  should 
be  granted. 

Woodward,  J.,  dissented. 

Appeal  by  the  plaintiff,  Esther  Jennie  Johnson,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  Coimty  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
App.  Div.— Vol.  CLI.        35 
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Kings  on  the  8th  day  of  May,  1912,  denying  the  plaintiff's 
motion  for  coimsel  fees. 

E,  Crosby  Kitidleberger,  for  the  appellant. 

Henry  Smith  [James  S.  Darcy  with  him  on  the  brief],  for 
the  respondent. 

Burr,  J. : 

The  nature  of  this  action  is  set  forth  in  the  opinion  of  this 
court  upon  the  previous  appeal.  {Johnson  v.  Johnson,  150 
App.  Div.  306.)  Inasmuch  as  the  order  then  reviewed,  which 
denied  plaintiff's  application  for  a  coimsel  fee  to  enable  her  to 
maintain  this  action,  was  based  upon  a  supposed  want  of 
power,  when  the  order  was  reversed  the  proceedings  were 
remitted  to  the  Special  Term  of  this  court  to  consider  the 
merits.  From  an  order  denying  plaintiff's  application  upon  the 
merits  this  appeal  comes. 

To  justify  a  court  in  requiring  a  husband  to  pay  to  his  wife 
a  sum  of  money  to  enable  her  to  carry  on  or  defend  an  action 
between  them  affecting  the  marriage  relation,  the  necessity 
therefor  must  appear.  {Osgood  v.  Osgood,  2  Paige,  621;  Rose 
V.  Rose,  11  id.  166;  Collins  v.  Collins^  80  N.  Y.  1;  Lake  v. 
Lake,  194  id.  179.)  If  a  wife  has  money  under  her  control 
which  she  is  entitled  to  use  for  that  purpose,  which  is  sufficient 
to  carry  on  or  defend  such  action,  the  settled  principles  of  equity 
will  not  permit  the  court  to  direct  the  husband  to  pay  to  her 
any  further  sums  of  money  for  such  purpose.  {Lake  v.  Lake, 
supra.)  But  the  mere  fact  that  she  has  some  money  or  prop- 
erty under  her  control,  even  though  it  may  be  sufficient  in 
amount  to  defray  counsel  fees  if  the  whole  were  applied 
thereto,  should  not  necessarily  compel  the  denial  of  her  appli- 
cation. As  the  granting  or  withholding  of  an  order  requiring 
payment  by  the  husband  depends  upon  equitable  considera- 
tions {Collins  V.  Collins,  supra),  all  the  circumstances  should 
be  taken  into  consideration,  not  alone  the  amoimt  of  such 
money  and  property,  but  also  the  reasonably  probable  claims 
that  may  be  made  thereon,  and  imder  certain  circumstances 
the  source  from  which  it  was  derived.  {Waterman  v.  Water- 
many  147  App.  Div.  464;  EarU  v.  Earle,  Id.  930;  Merritt 
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V.  Merrttty  99  N.  Y.  643.)  Plaintiff  avera  concerning  her 
property  that  of  principal  she  has  $3,000  on  deposit  in  one 
savings  bank  and. $400  in  another;  the  greater  portion  of 
which  she  received  from  her  mother's  estate.  Besides  this 
she  has  furniture,  including  an  old  piano,  worth  altogether  not 
to  exceed  $275  in  value.  Her  statement  that  this  comprises 
all  of  her  property  is  not  disputed  by  defendant.  Her  income 
consists  of  the  allowance  paid  to  her  by  her  husband  imder  the 
separation  agreement  which  is  the  subject  of  this  action, 
amounting  to  $1,300  a  year,  and  the  interest  on  her  savings 
bank  deposits,  amoimting  to  about  $120  a  year.  Her  state- 
ment as  to  the  amount  of  her  income  is  not  disputed,  except 
that  defendant  alleges  that  she  earns  some  money  by  giving 
music  lessons.  This  statement  plaintiff  denies.  Out  of  her 
income  she  pays  $300  a  year  for  the  rent  of  the  apartment  occu- 
pied by  herself  and  her  daughter,  now  about  fifteen  years  of 
age,  the  sole  surviving  issue  of  her  marriage  with  defendant, 
and  provides  food  and  clothing  for  both.  It  is  not  difficult  to 
believe  her  statement  that  it  is  only  by  the  strictest  economy 
that  she  is  able  to  meet  her  household  expenses  and  the  bills 
for  clothing  herself  and  her  daughter.  It  is  apparent  that 
without  encroaching  upon  her  principal  she  has  no  means  with 
which  to  compensate  her  counsel,  wHo  assert  that  up  to  this  time 
they  have  been  paid  nothing  for  their  services.  Plaintiff  asserts 
with  regard  to  defendant's  capital  that  he  owns  a  seat  upon 
the  New  York  Cotton  Exchange  of  the  value  of  nearly  $20,000, 
and  has  capital  invested  in  his  business  to  an  amount  imknown 
to  her,  and  owns  real  estate  at  Eidgewood,  N.  J.,  and  at  John- 
son Point,  N.  Y. ;  that  he  also  owns  an  automobile,  and  a  sail- 
ing yacht  over  fifty  feet  in  length,  which  is  in  commission  in 
the  summer  time.  Defendant  admits  the  ownership  of  a  seat 
on  the  Cotton  Exchange,  but  alleges  that  its  value  does  not 
exceed  $14,500.  He  admits  that  he  has  some  capital  invested 
in  his  business,  but  neglects  to  inform  the  court  as  to  the 
amount  thereof.  He  admits  that  he  owns  land  at  Johnson 
Point  and  at  Eiver  Edge  (not  Eidgewood),  N.  J.  He  states 
that  the  latter  is  of  small  value,  and  that  he  has  unsuccessfully 
attempted  to  sell  it  for  $350;  and  he  asserts  that  the  land  at 
Johnson  Point  is  worthless.     He  admits  that  he  owns  and 
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operates  an  automobile,  and  a  yacht  which,  however,  is  only 
thirty-six  feet  long  instead  of  fifty  feet,  as  alleged  by  plaintiff. 
Without  specifying  the  items,  he  avers  that  the  sum  total  of 
all  his  possessions  does  not  exceed  in  value  about  $20,000. 
With  regard  to  his  income,  plaintiff  asserts  that  his  business 
yields  him  from  $10,000  to  $15,000  a  year.  Defendant  denies 
that  it  equals  this  sum,  but  omits  to  state  what  his  average 
profits  from  his  business  amount  to,  although  he  does  state 
that  in  some  years  he  does  not  clear  the  amount  which  he  pays 
to  plaintiff  under  the  separation  agreement.  With  regard  to 
his  manner  of  life,  plaintiff  asserts  that  defendant  belongs  to 
three  clubs,  dresses  handsomely,  entertains  lavishly,  travels 
to  some  extent,  and  in  1910  went  upon  a  trip  aroimd  the  world, 
remaining  away  for  about  eight  months,  at  an  estimated 
expense  of  at  least  $6,000.  Defendant,  admitting  membership 
in  the  clubs,  asserts  that  the  dues  are  small,  admits  that  he 
dresses  well,  entertains  and  travels  to  some  extent,  but  not 
extravagantly;  and  while  admitting  that  he  did  take  a  trip 
around  the  world,  asserts  that  it  was  "partly  business,''  and 
denies  that  it  cost  him  the  sima  stated  by  plaintiff.  He  omits 
to  state  how  much  he  did  expend  on  this  occasion,  nor  is  there 
any  specific  statement  either  as  to  the  amount  of  his  income  or 
of  his  annual  expenditures. 

Under  such  circumstances  is  plaintiff  called  upon  to  diTnim'sli 
the  comparatively  smaU  sum  which  she  has  on  deposit  in  the 
savings  banks  in  order  to  pay  her  counsel  for  services  ren- 
dered in  this  action  ?  We  think  not.  In  view  of  the  fact  that 
plaintiff's  principal  is  small  in  amount,  and  if  sickness  should 
overtake  either  herself  or  her  daughter,  or  accident  befall 
either,  it  would  doubtless  be  necessary  to  make  use  of  a  por- 
tion thereof  to  defray  expenses  in  connection  therewith;  in 
view  of  the  fact  that  defendant's  principal  is  concededly  many 
times  as  great  as  that  of  plaintiff,  taking  into  consideration 
the  fact  that  his  manner  of  Uving  is  much  more  luxurious  and 
expensive  than  that  possible  to  plaintiff  and  her  daughter,  and 
in  view  of  the  unsatisfactory  character  of  his  denial  as  to  the 
amoimt  of  his  income,  we  think  that  a  case  is  presented  where 
it  is  "necessary"  that  the  husband  should  pay  the  wife's 
expenses  of  this  litigation.     We  think  that  the  order  should 
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be  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
motion  granted;  and,  following  the  practice  adopted  in  Vin- 
cent V.  Vincent  (160  App.  Div.  912),  we  fix  the  amount  of  the 
counsel  fee  at  three  hundred  and  fifty  dollars. 

Thomas  and  Eich,  JJ.,  concurred;  Woodward,  J.,  dis- 
sented; Jenks,  p.  J.,  not  voting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs,  and  counsel  fee 
fixed  at  the  sum  of  three  himdred  and  fifty  dollars. 


E.  Young  Brothers  Feed  Company,  Eespondent,  r.  Wttjjam 
Seymour,  Appellant. 

Second  Department,  June  21,  1912. 

Sale —  action  to  recover  balance  due  — counterclaim  — implied  war- 
ranty of  fitneaa  for  food  —  acceptance  —  duty  of  vendee  to  inspect. 

In  an  action  to  recover  the  balance  due  upon  the  contract  price  of  a 
quantity  of  oats  sold  and  delivered,  the  defendant  pleaded  as  a  coun- 
terclaim a  breach  of  an  implied  warranty  that  the  oats  were  fit  to  be 
used  for  food,  and  that  three  of  his  horses  died  as  a  result  of  eating  the 
same,  and  demanded  as  damages  the  value  of  such  horses.  The  evi- 
dence established  that  a  casual  inspection  would  have  disclosed  that 
the  oats  were  mixed  with  barley  and  were  sold  as  a  mixture. 

ffeld^  that  under  the  evidence  the  Verdict  for  the  plaintiff  for  the  con- 
tract price  of  -the  oats,  less  the  value  of  one  horse,  should  be  affirmed. 

If  there  is  an  implied  warranty  that  articles  sold  to  be  used  as  food 
for  animals  are  fit  for  the  purpose,  such  warranty  will  not  survive 
acceptance. 

It  is  the  duty  of  the  vendee  of  such  merchandise  to  exercise  reasonable 
diligence  in  ascertaining  its  grade  and  condition,  provided  an  inspec- 
tion will  reveal  this,  and  to  reject  it  promptly  if  it  prove  to  be  unfit. 

Appeal  by  the  defendant,  WiUiam  Seymour,  from  a  judg- 
ment of  the  County  Court  of  Westchester  county  in  favor  of 
the.  plaintiff,  entered  in  the  office  of  the  clerk  of  said  county  on 
the  8th  day  of  May,  1911,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  same  day 
denying  the  defendant's  motion  for  a,  new  trial  made  upon  the 
minutes. 
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Humphrey  J.  Lynch,  for  the  appellant. 

Clinton  T.  Taylor  [Arthur  I.  Strang  with  him  on  the  brief], 
for  the  respondent. 

Burr,  J. : 

Plaintiff  sues  to  recover  a  balance  remaining  unpaid  upon 
the  contract  price  of  a  quantity  of  oats  sold  and  delivered  to 
defendant  between  May  4  and  August  23,  1909.  These  oats 
were  fed  to  defendant's  horses.  Defendant  pleads  as  a 
coimterclaim  a  breach  of  an  implied  warranty  that  the  oats 
were  fit  to  be  used  for  food,  and  that  three  of  his  horses  died 
as  a  result  of  eating  the  same,  and  demands  as  damages  the 
value  of  such  horses.  The  jury  found  a  verdict  for  plaintiff 
for  the  contract  price  of  the  oats,  less  the  value  of  one  horse. 
Defendant  appeals,  asserting  that  as  the  jury  must  have  found 
that  the  oats  were  imfit  for  food,  and  that  as  the  special  dam- 
ages proved  exceeded  the  amount  of  plaintiff's  claim,  no  recovery 
should  be  allowed.  The  oats  in  question  were  graded  as  No.  2 
oats.  Defendant  claims  that  they  were  adulterated  with  bar- 
ley. Plaintiff  admitted  that  barley  was  mixed  with  the  oats, 
and  the  weight  of  evidence  would  tend  to  establish  the  fact 
that  it  was  sold  as  a  mixture.  However  that  may  be,  there 
was  not  a  witness  called  on  either  side  of  this  controversy, 
and  the  defendant  may  be  included  in  the  number,  who  did  not 
testify  that  an  almost  casual  inspection  would  disclose  that 
this  food  was  a  mixture  of  oats  and  barley.  If  there  is  an 
implied  warranty  that  articles  sold  to  be  used  as  food  for 
animals  are  fit  for  the  purpose  (see  35  Cyc.  407,  408),  such  war- 
ranty will  not  survive  acceptance.  {Waeber  v.  Talbot,  167 
N.  Y.  48.)  It  is,  therefore,  the  duty  of  a  vendee  of  such  mer- 
chandise to  exercise  reasonable  diligence  in  ascertaining  its 
grade  and  condition,  provided  an  inspection  will  reveal  this, 
and  to  reject  it  promptly  if  it  prove  to  be  unfit.  {Ferguson  v. 
Netter,  204  N.  Y.  505.)  Defendant  must  take  one  horn  of  the 
dilemma  or  the  other.  Either  he  examined  the  mixture  and 
was  satisfied  with  it,  or  he  neglected  to  examine  it  and 
accepted  it  without  examination  and  made  use  of  it.  If, 
therefore,  the  mixture  was  imfit  to  feed  to  horses,  his  cause  of 
action  upon  the  breach  of  the  implied  warranty  is  gone.     The 
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great  weight  of  the  evidence  in  this  case  is  to  the  effect  that 
the  mixture  was  not  deleterious  to  health.  We  will  not  decide 
whether,  if  there  had  been  a  breach  of  an  implied  warranty 
which  had  survived  to  defendant  at  the  time  of  this  action, 
the  damages  claimed  for  the  death  of  the  three  horses  is  not  too 
remote,  for  there  is  no  evidence  upon  which  a  jury  could  predi- 
cate a  verdict  that  the  death  of  either  of  the  horses,  except  the 
one  which  last  died,  was  the  result  of  the  use  of  this  food,  and 
even  as  to  that  the  evidence  is  somewhat  doubtful.  We  think 
that  the  learned  county  judge  would  have  been  justified  on  the 
evidence  in  this  case  in  directing  a  verdict  for  the  full  amount 
claimed.  If  any  error  was  committed  it  was  not  to  the  prejudice 
of  the  appellant. 

The  judgment  and  order  of  the  County  Court  of  Westchester 
county  should  be  affirmed,  with  costs. 

Woodward  and  Eich,  JJ.,  concurred;  Thomas,   J.,   con- 
curred in  result;  Jenks,  P.  J.,  not  voting. 

Judgment  and  order  of  the  Coimty  Court  of  Westchester 
county  affirmed,  with  costs. 


John  Boyle,  Eespondent,  v.  Bush  Terminal  Eailroad  Com- 
pany, Appellant,  Impleaded  with  The  New  York  Central 
AND  Hudson  Eiver  Eailroad  Company,  Defendant. 

Second  Department,  June  21,  1912. 

Common  carrier  —  restrictions  on  liability  in  bill  of  lading  —  failure  of 
consignee  to  read  biU  of  lading. 

Where  household  goods  are  shipped  by  rail  under  a  bill  of  lading  which 
restricts  the  valuation  to  **  $5  per  100  "  and  provides  that  "  The  consignor 
of  this  property  has  the  option  of  shipping  same  at  a  higher  rate  without 
limitation  as  to  value  in  case  of  loss  or  damage  from  causes  which  would 
make  the  carrier  liable,  but  agrees  to  the  specified  valuation  named  in 
case  of  loss  or  damage  from  causes  which  would  make  the  carrier  liable, 
because  of  the  lower  rate  thereby  accorded  for  transportation,"  and 
there  is  no  agreement  contemplating  free  carriage  on  condition  of  a 
limited  liability,  the  consignor  does  not  limit  the  liability  of  the  original 
carrier  and  connecting  carriers  to  a  fixed  amount  for  any  loss  arising 
from  any  cause  including  their  own  negligence. 

Hence,  where  such  goods  were  damaged  by  the  sinking  of  a  float  of  a 
connecting  carrier  and  were  later  destroyed  by  fire  while  in  a  warehouse 
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belonging  to  such  carrier,  the  consignee's  recovery  should  not  be  limited 
to  the  value  stated  in  the  bill  of  lading. 
The  acceptance  of  a  bill  of  lading  by  the  consignor  binds  him  whether  he 
read  it  or  not. 

Appeal  by  the  defendant,  the  Bush  Termmal  Eaih'oad  Com- 
pany, from  a  judgment  of  the  Siipreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  ofl&ce  of  the  clerk  of  the  coimty  of 
Kings  on  the  24th  day  of  June,  1911,  upon  the  verdict  of  a  jury 
for  $1,600,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  26th  day  of  June,  1911,  denying  the  said  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Edward  D,  Kelly,  for  the  appellant. 

Wilmot  L,  Morehouse,  for  the  respondent. 

Carr,  J. : 

On  January  23, 1907,  the  plaintiff  deUvered  to  the  defendant 
the  New  York  Central  and  Hudson  Eiver  Railroad  Company 
a  number  of  household  articles  to  be  shipped  from  Kingston, 
N.  Y.,  to  Bush's  dock  at  Brooklyn,  N.  Y.  The  goods  were 
carried  over  the  West  Shore  line  to  its  terminal  on  the  bay 
front  in  New  Jersey,  and  were  thence  carried  by  the  defend- 
ant the  Bush  Terminal  Company  on  its  floats  to  its  docks  or 
terminal  in  Brooklyn.  Shortly  after  the  arrival  of  the  float  at 
the  Bush  docks,  and  before  the  plaintiff  had  an  opportunity  to 
receive  the  goods,  the  float,  while  in  a  slip,  sank  to  the  bottom 
of  the  East  river,  from  causes  which  do  not  appear  in  this 
record.  After  the  float  was  brought  to  the  surface  the  plaintiff 
came  and  examined  some  of  the  packages  and  the  contents 
were  found  to  be  either  wholly  or  greatly  destroyed.  He 
demanded  that  the  goods  be  examined  and  inventoried.  The 
defendant  the  Bush  Terminal  Company  refused  to  make  any 
examination  or  inventory,  but  directed  the  plaintiff  to  take 
them  away  as  they  were  and  put  in  his  claim  afterwards.  On 
his  refusal  to  do  so,  the  terminal  company  placed  them  in 
one  of  its  storage  warehouses,  which  shortly  thereafter  was 
destroyed  by  fire  and  the  goods  consumed  entirely.  The  plain- 
tiff thereupon  brought  this  action  against  both  defendants  to 
recover  damages.  The  complaint  was  dismissed  as  to  the  rail- 
road company,  and  a  verdict  was  rendered  by  the  jury  at  the 
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trial  against  the  terminal  cx)mpany  in  favor  of  the  plaintiff  for 
the  sum  of  $1,600,  and  from  the  judgment  entered  thereon  the 
terminal  company  appeals. 

The  more  important  question  arising  upon  this  appeal  is 
whether  the  plaintiff  had,  by  special  contract  with  the  origi- 
nal carrier,  limited  the  Uability  of  all  the  carriers  to  a  fixed 
amount  for  any  loss  arising  from  any  cause  including  neg- 
Ugence  of  the  carriers.  When  the  goods  were  delivered  to 
the  original  carrier  at  Kingston  a  bill  of  lading  was  made 
out,  on  which  was  indorsed  a  special  contract  signed  by  the 
shipper  and  of  which  what  purported  to  be  a  copy  was  deliv- 
ered to  the  shipper.  This  bill  of  lading  was  on  the  usual 
printed  form,  with  provisions  on  the  face  and  back  thereof, 
containing  on  its  face  various  blank  spaces  to  be  filled  in  writ- 
ing. These  blank  spaces  were  in  three  separate  columns.  The 
first  column  as  filled  out  reads  as  follows:  *'  Marks:  Consignee 
John  Boyle,  Bushes  Dock,  Place  46th  St.,  County  Brooklyn, 
State  Eeleased  to  $5.  per  100."  The  second  column  was 
headed  *' Description  of  Articles"  and  contained  the  words 
**  Sixty  (60)  pc  H.  H.  Goods."  The  third  column  was  headed 
"  Weight,  Subject  to  Correction "  and  contained  the  figures 
"  3750."  In  the  second  column  was  printed  by  rubber  stamp 
words  as  follows:  ^' The  consignor  of  this  property  has  the 
option  of  shipping  same  at  a  higher  rate  without  Umitation  as 
to  value  in  case  of  loss  or  damage  from  causes  which  would 
make  the  carrier  liable,  but  agrees  to  the  specified  valuation 
named  in  case  of  loss  or  damage  from  causes  which  would 
make  the  carrier  liable,  because  of  the  lower  rate  thereby 
accorded  for  transportation."  This  clause  was  signed  by  the 
plaintiff  as  shipper.  There  was  likewise  a  signed  receipt  on 
the  face  of  the  bill  of  lading  for  the  sum  of  eight  dollars  and 
sixty-three  cents  ''  to  apply  in  prepayment  of  the  charges  on 
the  property  described  above."  The  copy  of  the  bill  of  lading 
delivered  to  the  shipper  was  identical  in  form  and  contents 
save  that  the  special  contract  in  the  second  column  was  written 
out  in  ink  and  that  the  copyist,  unintentionally  no  doubt, 
omitted  therefrom  parts  of  the  original  as  it  appeared  in 
rubber  stamp  on  the  original  bill  of  lading,  so  that  it  read  as 
follows:  ^'The  Consignor  of  this  property  has  the  option  of 
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shipping  same  at  a  higher  rate  without  limitation  as  to  value 
in  case  of  loss  or  damage  from  causes  which  would  make  the 
carrier  liable  because  the  lower  rate  thereby  accorded  for  trans- 
portation."   This  was  signed  likewise  by  the  shipper. 

At  the  trial  the  plaintiff  testified  that  he  had  not  read  the 
bill  of  lading,  but  its  acceptance  by  him  bound  him  whether 
he  had  read  it  or  not.  {Hill  v.  Syracuse,  B.,  &  N.  Y.  R.  R, 
Co.,  73  N.  Y.  351;  Wheeler  v.  Oceanic  Steam  Navigation 
Co.,  72  Hun,  5;  affd.,  149  N.  Y.  576;  Tewes  v.  North  German 
Lloyd  S.  S.  Co.,  186  id.  151.) 

The  learned  trial  court  held  as  a  matter  of  law  that  the 
terms  of  the  bill  of  lading  were  not  sufficient  to  limit  the  lia- 
bility of  the  carrier  against  damage  arising  from  its  own  neg- 
ligence, and  that  the  sinking  of  the  float,  without  explanation 
from  the  defendant,  gave  rise  to  a  presumption  of  negligence. 
Thus,  imder  this  theory,  the  only  question  for  the  jury  was  an 
assessment  of  damages  on  the  proofs  presented  as  to  value  of 
the  articles  destroyed  by  the  sinking  of  the  float.  Within  the 
rule  laid  down  by  this  court  in  Bermel  v.  New  York,  N.  H.  & 
H.  R.  R.  Co.  (62  App.  Div.  389;  affd.,  on  opinion  below,  172 
N.  Y.  639),  the  learned  trial  court  was  correct  in  its  ruling, 
unless  that  authority  did  not  control.  It  was  there  held  that 
a  contract  between  a  carrier  and  a  shipper  which  attempted  to 
Umit  the  liability  of  the  shipper  could  not  exempt  or  limit 
the  liability  of  the  shipper  for  its  own  negligence,  unless 
the  contract  plainly  and  unequivocally  made  reference  to  the 
negligence  of  the  shipper  as  one  of  the  causes  of  damage  as  to 
which  there  was  a  limitation  of  liability.  While  that  case  was 
affirmed  in  the  Court  of  Appeals  on  the  opinion  written  for 
this  court  by  Woodward,  J.,  there  was  nevertheless  a  dis- 
senting opinion  in  the  higher  court.  A  few  years  thereafter 
the  Court  of  Appeals  had  before  it  a  somewhat  similar  or  quite 
analogous  question  in  Tewes  v.  North  German  Lloyd  S.  S. 
Co.  (186  N.  Y.  151).  In  that  case  it  was  held,  by  a  divided 
court,  that  a  passenger  who  had  deUvered  baggage  to  the 
defendant  for  transportation  could  not  recover  damages  beyond 
the  amoimt  stipulated  in  the  i)assage  ticket,  even  where  the 
cause  of  loss  was  the  negligence  of  the  carrier  and  no  refer- 
ence had  been  made  in  the  stipulation  as  to  negligence  a^ 
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a  cause  of  loss.  In  that  case  the  stipulation  was  as  fol- 
lows: "It  is  also  agreed  that  neither  the  shipowner,  nor 
the  passage  broker  or  agent,  nor  the  ship,  is  in  any  way- 
liable  for  loss  of  or  injury  to  or  delay  in  delivery  of  luggage 
or  personal  effects  of  the  passengers  beyond  the  amount  of 
fifty  dollars,  unless  the  value  of  the  same  in  excess  of  that  sum 
be  declared  at  or  before  the  issue  of  this  contract,  or  at  or  before 
the  delivery  of  said  luggage  to  the  ship,  and  freight  at  current 
rates  for  every  kind  of  property  is  paid  thereon."  In  that  case 
no  declaration  as  to  excess  value  had  been  made.  In  the  Tewes 
case  the  court  makes  no  reference  to  its  earher  decision  in  the 
Bermel  case,  and  the  briefs  of  counsel  as  they  appear  in  the 
reports  likewise  contain  no  reference  to  it.  Later,  and  quite 
recently,  the  same  question  came  again  before  the  Court  of 
Appeals  in  Gardiner  v.  N.  Y.  C.  <&  H.  R.  B.  B.  Co.  (201 
N.  T.  387),  and  the  decision  was  again  by  a  divided  cowct 
on  a  vote  of  four  to  three  of  the  judges  thereof.  In  that 
case  the  passenger  sued  for  loss  of  baggage.  She  was  the 
holder  of  a  "fifiy-trip  family  ticket,"  issued  at  reduced  rates. 
The  ticket  contained  a  number  of  conditions,  "  In  consideration 
of  the  reduced  fare  at  which  this  ticket  is  sold."  One  of  them 
was  as  foUows:  ''That  this  company's  liability  for  baggage 
belonging  to  each  passenger  shall  not  exceed  fifty  dollars 
($50)."  It  was  held  that  this  stipulation  or  condition  was 
effective  to  limit  damages  even  where  the  loss  occurred  through 
the  neghgence  of  the  carrier.  In  that  case  its  former  decision 
in  the  Bermel  case  was  called  to  the  court's  attention  and 
it  was  observed  in  the  majority  opinion  of  the  court:  "The 
case  of  Bermel  v.  N.  F.,  N.  H.  <&  H,  B.  B.  Co.  (62  App. 
Div.  389;  affirmed,  172  N.  Y.  639)  must  be  regarded  either  as 
decided  on  the  special  features  of  that  case  or  else  as  limited  in 
its  application  to  a  case  like  the  present  one  by  our  decision  in 
the  Tewes  case."  The  "  special  features"  of  the  Bermel  case 
are  practically  the  same  as  those  in  the  case  at  bar.  K  the 
Bermel  case  is  yet  authoritative  as  to  its  "special  features,"  it 
should  control  in  the  case  at  bar.  Has  it  been  so  limited  by  the 
Tewes  case  as  not  to  apply  here  ?  In  the  Tewes  case  the  stipu- 
lation as  to  limited  hability  is  quite  different  in  form.  There 
the  agreement  between  the  parties  was  in  essence  that  the  car- 
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rier  should  not  be  liable  above  the  sum  of  fifty  dollars  unless  the 
passenger  paid  freight  at  current  rates  upon  his  baggage  so  far 
as  its  value  exceeded  fifty  dollars.  In  other  words,  the  carrier 
was  to  transport  free  of  freight  charges  the  baggage  of  the  pas- 
senger provided  its  liability  was  limited  to  fifty  dollars  for  any 
cause  of  loss.  Again,  in  the  Oardiner  case,  the  baggage  was 
practically  carried  free  of  charge  up  to  a  valuation  of  fifty  dol- 
lars. For,  as  it  is  well  known,  whether  the  passenger  on  these 
reduced  fare  tickets  brings  baggage  with  him  or  not,  the  rate 
of  fare  is  the  same.  This  circumstance  was  recognized  by  the 
majority  of  the  court  in  the  Oardiner  case,  for,  as  was  said  by 
HiscocK,  J.,  in  his  opinion  for  the  majority,  in  reference  to  the 
interpretation  of  the  condition  set  forth  in  the  ^  ^  fifty-trip  family 
ticket " :  "  The  choice  is  between  an  interpretation  that  this  was 
a  mere  general  clause  releasing  the  carrier  from  Uability  without 
any  reference  to  the  character  and  value  of  the  goods  and  one 
that  it  fixed  the  amount  and  value  of  free  baggage  which  a  pas- 
senger could  check  on  this  ticket  and  limited  the  carrier's  liability 
to  that  amoimt. "  And  of  these  two  interpretations,  the  majority 
of  the  court,  speaking  through  HiscooK,  J.,  chose  the  latter. 
If  this  be  so,  then  the  authority  of  the.  Bermel  case  as  to  its 
own  or  similar  facts  remains  unshaken  and  controls  in  this 
case,  for  here  there  is  no  agreement  contemplating  free  carriage 
on  condition  of  a  limited  Uability.  As  to  the  other  questions 
presented  by  the  appellant  as  to  its  liability  as  *'  a  warehouse- 
man "  and  as  to  the  sufficiency  of  the  proof  as  to  value  of  the  goods 
destroyed,  we  see  no  sufficient  reason  for  interference  with  the 
judgment.  The  nature  of  the  goods  in  question  was  such  that 
they  were  destroyed  practically  for  all  purposes  by  their  immer- 
sion in  the  river  when  the  float  sank  to  the  bottom,  and  they 
were  nothing  but  wreckage  when  the  float  was  lifted  to  the 
surface.  The  proof  as  to  the  value  of  the  various  articles  was 
probably  the  best  that  could  be  given  under  the  circumstances. 
The  jury  made  a  very  large  cut  in  the  values  claimed. 
The  judgment  and  order  should  be  affirmed,  with  costs. 

Present  —  Jenks,  P.  J.,   Hirschberg,  Thomas,  Carr  and 
Rich,  JJ. 

Judgn^ent  and  order  unanimously  affirmed,  with  costs. 
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AsTOR  Mortgage  Company,  Respondent,  v.  Milton  Con- 
struction Company  and  Others,  Defendants,  Impleaded 
with  CoLWELL  Lead  Company  and  Hudson  Mantel  and 
Mirror  Company,  Appellants. 

Second  Department,  June  21, 1912. 

Foreclosure — chattels  annexed  under  subsequent  contract  of  condi- 
tional sale  —  failure  to  refile  conditional  contract  during  pendency  of 
action. 

PlombLng,  mantels  and  mirrors,  placed  in  a  house  under  contracts  of  con- 
ditional sale  duly  filed,  are  not  subject  to  the  lien  of  a  prior  mortgage. 

Failure  of  the  conditional  vendor  to  refile  his  contract  at  the  end  of  the 
year  and  during  the  pendency  of  the  action,  does  not  affect  his  rights  as 
they  existed  at  the  commencement  of  the  action. 

Appeal  by  the  defendants,  Colwell  Lead  Company  and 
another,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  oflfice  of  the  clerk  of  the  county  of 
Kings  on  the  17th  day  of  May,  1911,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Kings  County  Special  Term, 
barring  and  foreclosing  all  rights  and  liens  of  the  appellants 
in  certain  mortgaged  premises. 

Henry  Hetkin,  for  the  appellant  Colwell  Lead  Company. 

Samvsl  Bitterman,  for  the  appellant  Hudson  Mantel  and 
Mirror  Company. 

Jacob  Marx,  for  the  respondent. 

Woodward,  J. : 

This  action  was  brought  to  foreclose  a  purchase-money 
mortgage  assigned  to  the  plaintiff.  The  defendants  Hudson 
Mantel  and  Mirror  Comany  and  the  Colwell  Lead  Company 
had,  subsequent  to  the  mortgage,  furnished  plumbing,  mantels 
and  mirrors  used  in  the  construction  of  certain  houses  upon 
the  premises  covei-ed  by  the  mortgage,  but  these  materials  had 
been  placed  imder  contracts  of  conditional  sale,  which  contracts 
were  duly  filed  according  to  law,  and  the  question  here  pre- 
sented is  whether  the  plaintiff  is  entitled  to  hold  these  mate- 
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rials  as  a  part  of  the  mortgage  security,  or  whether  they 
belong  to  the  appeahng  defendants. 

So  far  as  the  Hudson  Mantel  and  Mirror  Company's  claim  is 
concerned,  it  cannot  be  distinguished  from  the  case  of  Barwin 
Realty  Company  v.  Union  Stove  Works  (146  App.  Div.  319), 
and  the  judgment,  in  so  far  as  it  cuts  off  said  company,  should, 
of  course,  be  reversed. 

The  only  distinction  we  are  able  to  discover  between  the  claim 
of  the  Colwell  Lead  Company  and  that  involved  in  the  Barwin 
Realty  Company  Case  {supra)  is  that  while  the  defendant's 
original  conditional  contract  was  duly  filed  as  required  by  law, 
and  was  on  record  at  the  time  of  the  commencement  of  the 
action,  it  appears  that  the  same  was  not  redocketed  at  the  end 
of  the  year  and  during  the  pendency  of  the  action.  (See  Pers. 
Prop.  Law  [Consol.  Laws,  chap.  41;  Laws  of  1909,  chap.  45], 
§  62  et  seq.)  Just  how  this  could  operate  to  give  the  plaintiff 
a  right  to  take  materials  which  belonged  to  the  defendant  Col- 
well Lead  Company  at  the  time  the  action  was  commenced 
does  not  occur  to  us.  The  Utigation  relates  to  the  facts  as 
they  existed  when  the  action  was  commenced,  and  at  that  time 
the  defendant  had  not  parted  with  title.  Being  a  party  to  the 
action,  the  defendant  was  not  called  upon  to  redocket  its  con- 
ditional sales  contract  to  preserve  its  rights,  for  title  could  not 
vest  in  the  Milton  Construction  Company  under  the  contract  in 
any  event,  though  a  third  party,  dealing  with  that  company 
without  notice  of  the  conditional  contract,  might  gain  rights 
which  could  not  be  divested. 

The  judgment,  in  so  far  as  it  affects  the  defendants  Col- 
well Lead  Company  and  the  Hudson  Mantel  and  Mirror  Com- 
pany, should  be  reversed,  with  costs,  upon  the  authority  of  the 
case  above  cited. 

Thomas,  Carr  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not 
voting. 

Judgment,  in  so  far  as  it  affects  the  defendants  Colwell  Lead 
Company  and  the  Hudson  Mantel  and  Mirror  Company, 
reversed  and  new  trial  granted,  costs  to  abide  the  final  award 
of  costs. 
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Hugh  McMasters,  Respondent,  v.  Ralph  T.  Allcutt,  Indi- 
vidually and  as  Trustee  for  Whjjam  R.  WHiSGN  and  Richard 
W.  Favh^l,  Trading  and  Doing  Business  as  the  Security 
Storage  Warehouse,  Appellant. 

Second  Department,  June  21,  1912. 

Practice  —  replevin — failure  to 'file  aummona  and  complaint — motion 
for  judgment  for  defendant  under  rule  87  of  the  General  Kulea  of 
Practice  —  failure  to  file  anawering  affldavita  within  time  limited  — 
filing  nunc  pro  tunc. 

Li  an  action  for  replevin,  no  summons  or  complaint  having  been  filed,  the 
defendant  about  one  month  after  the  seizure  of  the  goods  caused  a  notice 
of  appearance  and  a  demand  to  be  served  on  plalntifTs  attorney  and  also 
a  demand  for  the  return  of  the  goods  and  damages.  About  three  months 
thereafter  and  on  the  18th  of  April,  1912,  no  further  papers  having  been 
served,  a  notice  of  motion  for  an  order  directing  judgment  in  favor  of 
defendant  was  duly  served  under  rule  37  of  the  General  Rules  of  Prac- 
tice, and  in  that  notice  a  demand  was  made  that  answering  affidavits 
should  be  served  not  later  than  April  27,  1912.  No  answering  affidavits 
were  served.  The  motion  for  judgment  was  denied  on  condition  that 
the  complaint  be  served  within  five  days  and  an  order  duly  entered. 
Thereafter  plaintiff  procured  an  order  resettling  the  former  order  and 
reciting  an  affidavit  verified  on  April  twenty-ninth  and  permitting  it  to 
be  filed  nunc  pro  tunc. 

Heldy  that  both  orders  should  be  affirmed  and  the  plaintiff  permitted  to 
file  his  affidavit  and  serve  his  complaint. 

The  court  has  discretionary  power  under  rule  37  to  permit  answering  affi- 
davits in  a  proper  case,  even  though  not  served  by  the  moving  party 
within  the  time  limited. 

Appeal  by  the  defendant,  Ealph  T.  Allcutt,  individually  and 
as  trustee,  etc.,  from  an  order  of  the  Supreme  Court,  made  at 
the  Elings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  Ist  day  of  May,  1912,  deny- 
ing the  defendant's  motion  for  judgment,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  6th  day  of  May,  1912, 
resettling  the  prior  order  and  granting  plaintiff  leave  to  file  an 
answering  affidavit  nunc  pro  tunc, 

Robert  Stewart  [P.  Henry  Delehanty  with  him  on  the  brief], 
for  the  appellant. 

William  C,  Davis,  for  the  respondent. 
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Woodward,  J. : 

This  action  is  in  replevin.  The  transactions  between  the 
parties  are  complex,  and  it  does  not  appear  necessary  to  incmn- 
ber  the  books  with  a  recital  of  them.  A  motion  was  made  to 
dismiss  a  prior  action  in  replevin,  which  motion  was  duly 
granted,  the  ground  being  a  failure  on  the  part  of  the  plaintiff 
to  prosecute  the  same.  Immediately  thereafter,  and  about  the 
14th  day  of  December,  1911,  the  plaintiff  verified  an  affidavit 
in  replevin  and  caused  the  goods  to  be  seized  by  the  sheriff  of 
Kings  county,  and  the  goods  were  taken  into  his  custody  and 
he  still  holds  the  same.  The  only  papers  filed  in  the  clerk's 
office  in  Kings  county  are  this  affidavit  of  the  plaintiff,  the 
requisition,  undertaking  and  the  sheriff's  return.  No  summons 
or  complaint  was  filed.  Defendant  waited  until  the  3d  day  of 
January,  1912,  when  he  caused  a  notice  of  appearance  and 
demand  herein  to  be  served  on  plaintiff's  attorney,  and  a 
demand  likewise  for  the  return  of  the  goods  and  for  damages, 
as  provided  by  the  Code.  Objection  appears  to  have  been  made 
to  the  form  of  these  notices,  and  on  the  eighth  of  January  other 
notices  were  served.  On  the  ISth  of  April,  1912,  no  further 
papers  having  been  served,  a  notice  of  motion  for  an  order 
directing  judgment  in  favor  of  defendant  was  duly  served  upon 
plaintiff's  attorney,  under  rule  37  of  the  General  Rules  of  Prac- 
tice, and  in  that  notice  a  demand  was  made  that  answering 
affidavits  should  be  served  not  later  than  April  27,  1912.  No 
answering  affidavits  were  served.  The  motion  for  judgment 
was  denied  on  condition  that  the  complaint  be  served  within 
five  days.  An  order  was  duly  entered,  and  thereafter  plaintiff 
procured  an  order  to  show  cause  why  the  order  should  not  be 
resettled  to  recite  an  affidavit  verified  by  his  attorney  on  April 
twenty-ninth,  and  why  that  affidavit  should  not  be  filed  nuTic 
pro  tunc.  This  motion  was  granted.  The  defendant  appeals 
from  both  orders. 

We  think  under  rule  37  that  the  court  has  discretionary 
power  to  permit  answering  affidavits  in  a  proper  case,  even 
though  not  served  within  the  time  hmited  by  the  moving 
party,  and  if  this  affidavit  is  properly  before  the  court,  there 
would  seem  to  be  no  doubt  that  the  court  was  justified  in 
permitting  the  plaintiff  to  put  in  his  complaint.    Matters  of 
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this  character,  going  to  the  details  of  the  practice,  rest  largely 
in  the  discretion  of  the  court  at  Special  Term  and  ought  not 
to  be  the  subject  of  appeal  luiless  the  substantial  rights  of  the 
parties  are  affected.  The  plaintiff,  generally  speaking,  has  a 
right  to  a  full  opportunity  to  present  his  case  to  the  court, 
and  where  defects  in  the  practice  are  explained  in  apparent  good 
faith,  the  court  is  justified  in  refusing  to  direct  a  judgment. 

The  orders  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Burr,  Thomas  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not 
voting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  Eichard  F. 
Price,  Eelator,  v.  Patrick  Hayes,  as  Warden  of  New  York 
County  Penitentiary,  Respondent. 

Second  Department,  June  21,  1912. 
Habeas  corpus  — writ  denied  —  conclusiveness  of  court  record. 

Habeas  corpus  is  not  a  writ  of  review,  and  errors  of  law  and  mere  irregu- 
larities or  errors  of  judgment  committed  by  the  court,  whose  judgment, 
decree  or  process  is  in  question,  cannot  be  inquired  into  or  corrected 
thereunder. 

Where  it  appears  from  the  return  to  a  writ  of  habeas  corpus  that  the 
relator  was  indicted  for  grand  larceny  in  the  first  degree  as  a  second 
offense;  that  he  was  arraigned  upon  this  indictment  and  pleaded  *'  not 
guilty  "  with  leave  to  demur  or  withdraw;  that  subsequently  he  with- 
drew his  plea  of  not  guilty  and  **  pleads  that  he  is  guilty  of  the  crime  of 
X)etit  larceny,"  and  by  order  of  the  county  judge  was  remanded  for  judg- 
ment of  sentence,  and  it  appears  from  an  extract  from  the  minutes  of 
the  court  that  the  relator  was  duly  sentenced,  the  writ  should  be  dis- 
missed, although  the  relator  alleges  that  he  never  withdrew  his  plea  of 
not  guilty  as  charged  in  the  indictment  or  pleaded  guilty  of  the  lesser 
crime,  and  thus  attempts  to  raise  a  question  of  fact. 

This  question  was  in  issue  before  the  court  which  sentenced  the  relator, 
and  its  record,  certifying  to  the  existence  of  the  plea  and  showing  the 
other  jurisdictional  facts,  is  conclusive. 

App.  Drr.— Vol.  CLI.        36 
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Eeturn  of  a  writ  of  habeas  corpus. 

Richard  F,  FricCj  relator,  in  person,  and  Nathan  B.  Chadsey, 
for  the  writ. 

Hersey  Egginton,  Assistant  District  Attorney  [James  C. 
Cropsey,  District  Attorney ^  with  him  on  the  brief],  opposed. 

Woodward,  J. : 

This  is  a  writ  of  habeas  corpus  made  returnable  before  this 
court,  to  inquire  into  the  cause  of  the  imprisonment  and  deten- 
tion of  the  relator  Price  in  the  New  York  County  Penitentiary. 

The  writ  of  habeas  corpus  is  regulated  by  the  Code  of  Civil 
Procedure.  By  section  201 G  it  is  provided  that  a  person  is 
not  entitled  to  the  writ  '*  Where  he  has  been  committed,  or  is 
detained,  by  virtue  of  the  final  judgment  or  decree,  of  a  compe- 
tent tribunal  of  civil  or  criminal  jurisdiction,"  and  by  section 
2019  it  is  prescribed  that  the  petition  must  state,  among  other 
things,  that  the  petitioner  *'has  not  been  committed,  and  is 
not  detained,  by  virtue  of  any  judgment,  decree,  final  order,  or 
process,  specified  in  section  2016  of  this  act." 

K  the  imprisonment  is  alleged  to  be  illegal  the  petition  must 
state  in  what  the  alleged  illegality  consists  (§  2019),  and  if  it 
appears  that  the  prisoner  is  detained  in  custody  by  virtue  of 
the  final  judgment  or  decree  of  a  competent  tribimal  of  civil  or 
criminal  jurisdiction,  the  court  or  judge  must  make  a  final 
order  to  remand  him  (§  2032). 

The  relator  avera  in  his  petition  herein  that  '^  he  is  not  com- 
mitted or  detained  by  virtue  of  any  process  or  mandate  issued 
by  any  court  of  the  United  States,  or  by  any  judge  thereof, 
nor  is  he  committed  by  virtue  of  any  valid  or  legal  final  judg- 
ment or  decree  of  a  competent  tribunal  of  civil  or  criminal  juris- 
diction," but  that  he  is  detained  and  imprisoned  solely  by  vir- 
tue of  *'  a  certain  false  and  void  judgment  of  the  Coimty  Court 
of  the  Coimty  of  Kings,  State  of  New  York,"  etc.  What  pur- 
ports to  be  a  copy  of  the  judgment  is  set  out  in  the  petition, 
from  which  it  appears  that  relator  was  convicted  of  petit  lar- 
ceny upon  his  own  confession  and  plea  of  guilty  imder  an 
indictment  charging  him  with  grand  larceny,  first  degree,  aa 
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a  second  offense,  and  was  sentenced  to  the  New  York  County 
Penitentiary  for  the  term  of  eleven  months  and  twenty-nine 
days  and  to  pay  a  fine  of  $500,  in  default  of  which  fine  to  be 
further  imprisoned  for  a  term  not  to  exceed  one  day  for  each 
dollar  of  the  fine. 

Relator  sets  forth  in  his  petition  that  on  Jime  11,  1909,  he 
pleaded  *^not  guilty"  to  the  indictment  upon  wfiich  he  was 
so  convicted,  which  plea,  he  avers,  he  "  has  never  withdrawn, 
altered  or  changed,  and  which  plea  of  not  guilty  does  in  truth 
and  in  fact  still  stand  unaltered  to  this  day." 

It  further  appears  from  the  petition  that  two  other  indict- 
ments were  foimd  against  relator  in  November,  1909,  by  the 
grand  jury  of  Kings  county,  in  each  of  which  he  was  charged 
with  grand  larceny  in  the  second  degree  as  a  second  offense, 
one  of  which  was  found  upon  the  complaint  of  Hattie  Chris- 
tensen  and  the  other  upon  the  complaint  of  one  Boekleman,  and 
relator  admits  that  he  offered  the  plea  of  petit  larceny  in  the 
Christensen  matter,  and  avers  that  the  offer  was  accepted,  and 
that  he  thereafter  withdrew  his  former  plea  of  not  guilty  and 
plead  guilty  to  petit  larceny  in  accordance  with  his  offer,  and 
that  he  was  before  that  informed  and  believed  that  the  indict- 
ment under  which  he  was  afterward  convicted  and  sentenced 
was  to  be  dismissed  by  the  court. 

It  is  averred  in  the  petition  that  the  indictments  foimd 
in  November,  1909,  were  procured  by  trickery  and  fraud 
and  that  they  were  dismissed  by  the  court  after  relator  was 
sentenced. 

It  further  appears  from  the  petition  that  relator  has  here- 
tofore sued  out  four  separate  writs  of  habeas  corpus,  and 
that  in  each  instance  the  writ  was  dismissed  and  the  relator 
remanded. 

Habeas  corpus  is  not  a  writ  of  review,  and  errors  of  law  and 
mere  irregularities  or  errors  of  judgment  committed  by  the 
court  whose  judgment,  decree  or  process  is  in  question  cannot 
be  inquired  into  or  corrected  thereunder.  They  must  be 
corrected  by  the  court  issuing  the  process,  or  in  appellate 
proceedings. 

Persons  committed  or  detained  by  virtue  of  the  final  judg- 
ment or  decree  of  any  competent  tribunal  of  civil  or  criminal 
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jurisdiction,  or  by  virtue  of  any  execution  issued  upon  such 
judgment  or  decree,  are  expressly  excluded  from  the  benefit  of 
the  writ.  No  inquiry  into  the  *'legaUty  or  justice"  of  any 
mandate  is  permitted,  except  as  those  terms  include  the  ques- 
tions of  jurisdiction  or  power.  (Code  Civ.  Proc.  §  2032;  People 
ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  559,  569;  People  ex  rel. 
Farrington  v.  Mensching,  187  id.  8,  27;  People  ex  rel.  Scharff 
V.  Frosty  198  id.  110,  115;  People  ex  rel.  Young  v.  Stout,  81 
Hun,  336;  aflfd.,  144  N.  Y.  699;  People  ex  rel  Patrick  y.  Frost, 
133  App.  Div.  179,  185.) 

It  appears  from  the  return  to  the  writ  in  this  case  that 
the  relator  was  indicted  by  the  grand  jury  of  the  couniy  of 
Kings  for  the  crime  of  grand  larceny  in  the  first  degree  as  a 
second  offense;  he  was  arraigned  upon  this  indictment  on 
June  1 1,  1909,  at  a  term  of  the  Coimty  Court  of  Kings  county 
and  pleaded  '^not  guilty  "  with  leave  to  demur  or  withdraw; 
that  at  a  term  of  said  County  Court  held  on  the  7th  day  of 
March,  1910,  he  again  appeared  and  withdrew  his  plea  of  not 
guilty  and  **  pleads  that  he  is  guilty  of  the  crime  of  petit  lar- 
ceny," and  by  order  of  the  county  judge  was  remanded  for 
judgment  of  sentence. 

It  appears  from  an  extract  trom  the  minutes  of  the  County 
Court  of  Kings  county  that  on  the  28th  day  of  March,  190t>, 
relator  was  brought  up  before  the  county  judge  for  sentence 
and  the  following  took  place: 

''Proclamation  Made  and  Court  Opened.  Indicted  for 
Grand  Larceny,  1st  Degree,  Second  Offense,  and  convicted  of 
Petit  Larceny  upon  his  own  confession  and  plea  of  guilty. 
Being  personally  present  and  sworn  says:  My  true  name  is 
Eichard  F.  Price;  I  am  38  years  of  age;  I  was  bom  in  Iowa; 
I  reside  at  108  Schermerhom  St. ;  I  am  a  Eeader;  I  am  Mar- 
ried; I  can  read  and  write;  I  am  a  Catholic;  My  Parents  are 
dead;  I  am  Temperate;  I  have  been  convicted  of  Grand  Lar- 
ceny. Being  asked  if  he  had  anything  to  say  why  the  judg- 
ment of  the  law  should  not  be  pronounced  against  him  and  he 
having  nothing  to  say  than  what  he  hath  heretofore  said,  the 
Court  pronounced  judgment  as  follows:  Whereupon  it  is 
Ordered  and  Adjudged  by  the  Court  that  the  said  Richard  F. 
Price,  for  the  offense  aforesaid,  whereof  he  is  convicted,  be 
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imprisoned  in  the  New  York  County  Penitentiary  for  a  term 
of  Eleven  months  and  twenty-nine  days  and  pay  a  fine  of  Five 
himdred  dollars.  In  default  of  payment  of  said  fine  to  be  fur- 
ther imprisoned  in  the  New  York  County  Penitentiary  one  day 
for  each  dollar  of  said  fine." 

And  he  was  thereupon  sentenced  by  the  court  to  be  impris- 
oned in  the  New  York  County  Penitentiary  for  the  term  of 
eleven  months  and  twenty-nine  days  and  to  pay  a  fine  of  $500, 
and  in  default  of  payment  of  said  fine  to  be  further  imprisoned 
in  said  penitentiary  for  a  term  not  to  exceed  one  day  for  each 
and  every  dollar  of  said  fine.  It  appears  from  the  petition 
that  the  term  of  imprisonment  for  eleven  months  and  twenty- 
nine  days  has  expired,  and  the  relator  is  now  detained  by  rea- 
son of  his  default  in  the  payment  of  the  fine  imposed.  When 
produced  upon  the  return  of  the  writ  the  relator  made  answer 
to  the  return  under  oath,  in  which  he  denies  the  vahdity  and 
truth  of  the  return  of  the  defendant  in  each  and  every 
particular  thereof. 

It  is  not  contended  that  the  County  Court  of  Kings  county, 
by  which  the  judgment  of  conviction  was  rendered  and  the 
sentence  imposed,  did  not  have  jurisdiction  of  the  crime  charged 
in  the  indictment,  or  of  the  person  of  the  relator,  or  that  the 
court  was  incompetent  by  reason  of  any  statutory  disabiUty  of 
the  judge  who  presided  thereat. 

As  to  the  jurisdiction  of  the  court  to  pronounce  judgment, 
the  only  claim  is  that  it  was  without  jurisdiction  for  the  want 
of  a  plea  of  guilty;  that  the  court  in  pronoimcing  judgment 
and  sentence  transcended  the  law  and  was  without  jurisdiction 
because  the  relator  had  entered  to  the  indictment  against  him 
his  plea  of  not  guilty,  and  had  had  no  trial  thereon. 

Jurisdiction  by  the  court  to  render  the  particular  judgment 
as  well  as  jurisdiction  of  the  person  of  the  defendant  are 
prerequisites  to  a  valid  judgment  in  a  criminal  action 

The  County  Court  of  the  county  of  Kings  has  original  juris- 
diction to  try  and  determine  indictments  found  therein  or  sent 
thereto  by  the  Supreme  Court,  including  those  for  crimes  pun- 
ishable with  death.     (Code  Crim.  Proc.  §§  11,  39.) 

The  relator  having  been  indicted  for  grand  larceny,  a  crime 
consisting  of  diflferent  degrees,  he  might  have  been  convicted 
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of  a  degree  inferior  thereto  (Code  Crim.  Proc.  §  444),  or  of 
any  crime  the  commission  of  which  was  necessarily  included 
in  that  with  which  he  was  charged  (Code  Crim.  Proc.  §  445), 
and,  therefore,  a  jury  might  have  found  him  guilty  of  petit 
larceny;  or,  he  might  be  sentenced  therefor  upon  his  plea  of 
guilty.     (Code  Crim.  Proc.  §§  332-335.) 

It  appears  from  the  return  to  the  writ  that  relator  first  plead 
not  guilty,  with  leave  to  demur  or  withdraw,  and  that  whei 
subsequently  arraigned  for  trial  he  withdrew  the  plea  of  not 
guilty  and  plead  guilty  to  the  crime  of  petit  larceny,  for  which 
crime  he  was  subsequently  sentenced. 

Belator  alleges  that  he  never  withdrew  the  plea  of  not  guiliy 
as  charged  in  the  indictment,  or  pleaded  guilty  of  the  lesser 
crime,  and  thus  attempts  to  raise  a  question  of  fact. 

This  question  was  in  issue  before  the  court  which  rendered 
the  judgment  and  pronounced  the  sentence,  and  its  record 
certifying  to  the  existence  of  the  plea,  and  showing  clearly  and 
indisputably  the  other  jurisdictional  facts,  is  conclusive. 

By  that  record  the  jurisdiction  of  the  court  as  challenged 
must  be  determined,  and  this  court  will  not  assume  to  go  back 
of  it  to  determine  the  disputed  question  of  fact.  {People 
ex  rel.  Tweed  v.  Liscomby  supra ;  O^Donoghue  v.  Boies,  159 
N.  Y.  87,  99;  People  ex  rel.  Hvbert  v.  Kaiser ,  160  App.  Div. 
541;  People  ex  rel.  Kemmler  v.  Durston,  119  N.  Y.  569; 
People  ex  rel.  Scharffv.  Frosty  supra.) 

It  is  presumed  that  the  doings  of  a  court  of  record  are  regu- 
lar and  proper,  that  its  jurisdiction  was  properly  acquired, 
that  its  proceedings  are  legal  and  valid,  and  that  its  decisions 
are  well  founded  and  free  from  error. 

The  judgment  in  question  here  is  regular  on  its  face  and  is 
fully  supported  by  the  record. 

It  is  further  contended  by  relator  that  the  sentence  exceeds 
the  maximum  penalty  allowed  by  law  for  the  offense  of  petit 
larceny,  and  is,  therefore,  illegal  and  void,  and  that  the  court 
did  not  have  jurisdiction  or  power  to  pronounce  a  sentence  of 
imprisonment  for  default  in  the  payment  of  the  fine  imposed. 

This  contention  is  without  merit.  The  punishment  pre- 
scribed for  petit  larceny  by  the  Penal  Law  (§§  1299,  1937)  is 
imprisonment  in  a  penitentiary  or  county  jail  for  not  more 
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than  one  year,  or  by  a  fine  of  not  more  than  $500,  or  by 
both. 

It  is  prescribed  by  the  Code  of  Criminal  Procedure  (§  484) 
that  a  judgment  that  the  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  the  fine  be  satisfied,  specifying  the 
extent  of  the  imprisonment,  "  which  cannot  exceed  one  day 
for  every  one  dollar  of  the  fine,"  and  by  section  487,  that  if  the 
judgment  be  a  fine  and  imprisonment  until  it  be  paid,  the 
defendant  must  forthwith  be  committed  to  the  custody  of  the 
proper  officer,  and  be  by  him  detained  until  the  judgment  be 
complied  with. 

The  sentence  and  commitment  are  in  exact  accord  with  these 
provisions  of  law,  and  the  punishment  prescribed  thereby 
applies  to  a  person  convicted  of  petit  larceny.  {People  v. 
McTaiJieney,  30  Him,  505;  Matter  of  Hallenbecky  65  How.  Pr. 
401.) 

'But  if  the  sentence  had  been  erroneous,  or  one  which  the 
court  had  not  the  power  to  pronounce,  it  would  not  entitle 
relator  to  relief  by  habeas  corpus.  {People  ex  rel.  Devoe  v. 
Kelly,  97  N.  Y.  212;  People  ex  rel.  Woolfy.  Jacobs,  66  id.  8; 
People  ex  rel.  Scharff  v.  Frost,  supra ;  People  ex  rel.  St. 
Clair  V.  Davis,  143  App.  Div.  579;  People  ex  rel.  Bretton  v. 
Schleth,  68  Misc.  Rep.  307;  People  ex  rel.  TrainorY.  Baker, 
89  N.  Y.  460.) 

The  writ  should  be  dismissed  and  relator  remanded  to  the 
custody  of  the  warden. 

Thomas  and  Rich,  JJ.,  concurred;  Burr,  J.,  concurred  in 
result;  Jenks,  P.  J.,  not  voting. 

Writ  dismissed  and  relator  remanded  to  the  custody  of  the 
warden. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Phcebe  a.  D.  Boyle  and  John  Neuscheler,  Two  of  the 
Executors  Named  in  the  Last  Will  and  Testament  of  John 
Boyle,  Deceased,  Respondents. 

John  H.  B.  Boyle,  Individually  and  as  Executor,  etc.,  of 
John  Boyle,  Deceased,  Appellant. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Phcebe  A.  D.  Boyle  and  John  Neuscheler,  Two  of  the 
Executors  Named  in  the  Last  Will  and  Testament  of  John 
Boyle,  Deceased,  Respondents. 

John  H.  B.  Boyle,  Individually  and  as  Executor,  etc.,  of 
John  Boyle,  Deceased,  Appellant. 

Second  Department,  June  21,  1912. 

Ezecutors  and  admin igtrators  —  failure  of  executor  to  appear  upon 
accounting  by  coexecutors  —  waiver  of  right  to  object  to  decree  — 
right  to  commiBsions. 

An  executor  who,  although  cited,  does  not  appear  on  an  accounting  by 
two  coexecutors  until  after  the  report  of  the  referee  overruling  objec- 
tions to  the  account  has  been  affirmed  by  the  surrogate,  and  then 
appears  upon  the  settlement  of  the  decree  before  the  surrogate  for  the 
sole  purpose  of  securing  commissions,  althougli,  so  far  as  the  record 
shows,  he  has  not  received  or  disbursed  any  of  the  moneys  of  the 
estate,  is  not  entitled  to  open  the  decree  entered  upon  the  report  of  the 
referee. 

An  executor  or  trustee  is  only  entitled  to  commissions  upon  acting  as  such 
in  receiving  and  paying  out  moneys  of  the  estate. 

Appeal  by  John  H.  B.  Boyle,  individually  and  as  executor, 
etc.,  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
Kings,  entered  in  said  Surrogate's  Court  on  the  17th  day 
of  July,  1911,  and  also  from  an  order  of  said  court,  entered  on 
the  ir)th  day  of  September,  1911,  denying  the  appellant's 
motion  to  resettle  the  decree  theretofore  entered  herein. 

Louis  Frankel  [J.  Holley  Clark,  Jr,,  with  him  on  the  brief], 
for  the  appellant. 

Eugene  Z>.  Boyer  [Charles  Strauss  with  him  on  the  brief], 
for  the  respondents. 
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Woodward,  J. : 

On  the  25th  day  of  February,  1909,  John  Neuscheler  (now 
deceased)  filed  in  the  Surrogate's  Court  an  account  duly  veri- 
fied by  him,  purporting  to  set  forth  the  joint  acts  of  himself 
and  his  coexecutor,  Phoebe  A.  D.  Boyle,  as  executors  and  trus- 
tees under  the  will  of  John  Boyle,  deceased,  from  the  date  of  * 
testator's  death  to  December,  1908.  John  H.  B.  Boyle,  the 
appellant,  was  named  as  one  of  the  executors  and  trustees 
under  the  will,  but  the  accoimting  does  not  purport  to  deal  with 
any  of  his  transactions  with  the  estate.  He  does  not  sign  or 
verify  the  account,  and,  although  cited,  did  not  appear  in  con- 
nection with  the  accountiQg  in  any  manner  until  after  the 
same  had  been  sent  to  a  referee  to  try  the  issues  raised  by  objec- 
tions to  the  account  by  a  special  guardian  and  a  daughter  of 
the  decedent,  and  the  report  of  such  referee  overruling  the  objec- 
tions had  been  made  and  confirmed  by  the  surrogate.  On  the 
8th  day  of  May,  1911,  after  the  report  was  made  and  confirmed 
by  the  surrogate,  John  Boyle,  the  appellant,  appeared  upon  the 
settlement  of  the  decree  before  the  surrogate.  The  sole  object 
of  this  appearance,  as  is  conceded  by  the  appellant,  was  to 
secure  for  himself  commissions,  although  he  was  not  a  party  to 
the  accounting,  and,  so  far  as  the  record  shows,  he  has  not 
received  or  disbursed  any  of  the  moneys  of  the  estate.  In  con- 
nection with  this  appearance  for  commissions  only  the  appel- 
lant submitted  two  affidavits,  one  of  them  verified  on  the  1st 
day  of  May,  19il,  and  the  other  on  the  sixth  day  of  June  of 
the  same  year,  and  the  question  presented  in  the  non-enumer- 
ated motion,  argued  in  connection  herewith,  grows  out  of  the 
refusal  of  the  learned  surrogate  to  resettle  the  decree  and 
include  a  recital  of  these  various  affidavits,  which  is  necessary 
to  give  any  kind  of  a  foundation  to  this  appeal.  Without  the 
presence  of  these  affidavits,  which  have  been  included  in  the 
published  record,  although  not  recited  in  the  decree,  there 
would  be  nothing  to  show  that  the  api)ellant  made  any  objec- 
tion to  the  decree,  from  which  he  has  appealed.  We  will,  for 
the  purposes  of  these  appeals,  consider  the  affidavits  as  being  in 
the  record,  and  if  it  shall  appear  that,  notwithstanding  their 
presence,  the  appellant  is  not  entitled  to  a  revei-sal  of  the 
decree,  it  will  follow  that  he  has  suffered  no  grievance  from  a 
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refusal  of  the  surrogate  to  grant  his  motion,  and,  therefore,  that 
the  order  in  the  non-enumerated  motion  should  be  affirmed. 

It  seems,  to  us  entirely  clear  that  upon  the  filing  of  the 
account  of  two  of  the  three  executors  and  trustees,  and  the  issu- 
ing of  a  citation,  it  became  the  duty  of  the  appellant,  as  well  as 
others  interested,  to  appear  in  the  proceeding  and  to  raise  any 
questions  which  were  properly  involved  in  an  accounting, 
including  his  right  to  share  in  the  commissions.  If  he  was  an 
acting  executor  or  trustee  he  had  a  right  to  have  his  account 
adjusted  in  connection  with  the  others,  and  it  is  only  upon  his 
acting  as  such  executor  or  trustee  that  he  would  be  entitled  to 
any  commissions  whatever.  (Matter  of  Rutledge,  162  N.  Y. 
31.)  Objections  to  the  account  were  duly  filed  by  other  parties, 
and  the  issues  were  sent  to  a  referee  for  trial,  and  upon  such 
trial,  it  may  be  assumed,  it  was  established  that  the  accounting 
executors  and  trustees  had  received  and  paid  out  the  sums 
which  entitled  them  to  the  commissions  which  have  been 
directed  to  be  paid,  for  it  is  upon  this  basis  of  receiving  and 
paying  out  moneys  that  conamissions  are  authorized  to  be  paid. 
(Code  Civ.  Proc.  §§  2730,  2802;  Matter  of  Rutledge,  supra.) 
This  presented  an  issue  of  fact  upon  which  the  decree  must  be 
based,  and  the  determination  of  the  jeferee,  confirmed  by  the 
surrogate,  would  seem  to  be  conclusive  upon  this  question, 
particularly  as  it  is  conceded  by  the  appellant  that  he  was  in 
default,  and  that  he  does  not  here  attempt  to  question  any 
finding  of  the  referee  upon  the  issues  before  him.  The  theory 
of  the  appellant  appears  to  be  that  he  can  take  the  determina- 
tion of  the  referee,  as  confirmed  by  the  surrogate,  and  super- 
impose his  affidavits,  showing  the  perfoimance  of  some  of  the 
duties  of  executor  or  trustee,  and  compel  the  surrogate  to 
award  commissions  to  him,  notwithstanding  that  the  confirm- 
ing of  the  account,  as  made,  has  judicially  determined  that 
the  accounting  executors  and  trustees  have  received  and  paid 
over  the  moneys  on  which  the  commissions  have  been  awarded. 
It  seems  to  us  that  the  appellant  is  fundamentally  wrong  in 
his  practice;  that  he  is  not  in  a  position,  without  a  record  con- 
taining a  case  duly  settled  by  the  trial  court,  to  bring  up  for 
review  the  question  of  his  commissions,  for  the  reason  that  the 
issue  of  fact  upon  which  the  right  to  grant  commissions  has 
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been  determined  against  him;  it  has  been  determined  that  the 
account  as  stated  is  correct,  and  upon  that  account  the  com- 
missions are  based.  The  facts  thus  determined  in  the  manner 
pointed  out,  the  gippellant  being  in  default,  he  could  not  be 
permitted  to  in  effect  open  the  decree  upon  affidavits  and  take 
away  the  rights  which  the  respondents  had  under  the  decision 
of  the  surrogate. 

There  are  no  exceptions  to  any  rulings  of  the  referee  or  of 
the  surrogate.  Indeed,  it  is  distinctly  asserted  by  the  appel- 
lant that  he  finds  no  fault  with  anything  done  before  the  ref- 
eree or  the  surrogate,  in  so  far  as  the  decision  in  reference  to 
the  account  is  concerned;  he  is  merely  seeking  to  stand  upon 
the  accounting  as  made  and  confirmed  by  the  referee  and  the 
surrogate,  and  then  to  have  it  held  as  a  matter  of  law  that  he 
is  entitled  to  commissions  upon  his  affidavits  showing  that  he 
had  performed  some  services.  We  think  this  is  not  the  law, 
and  that  the  appellant,  if  he  had  desired  to  assert  his  rights  as 
one  of  the  executors  and  trustees,  should  have  appeared  in  the 
proceeding  before  the  referee,  and  that,  having  defaulted,  he 
is  not  entitled  to  open  the  decree  entered  upon  the  report  of  the 
referee. 

The  decree  and  order  appealed  from  should  be  affirmed,  with 
costs  in  each  case. 

Burr,  Thoiias  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not 
voting. 

Decree  of  the  SuiTogate's  Court  of  Kings  county  affirmed, 
with  costs.  Order  of  the  Surrogate's  Court  of  Kings  county 
affirmed,  with  ten  dollars  costs  and  disbursements. 
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In  the  Matter  of  the  Application  and  Petition  of  Seth  Lott 
and  Others,  Constituting  the  Board  of  Rapid  Transit  Rail- 
road Commissioners  of  the  City  of  New  York,  etc..  Respond- 
ents, Relative  to  Acquiring  a  Perpetual  Underground  Right, 
Easement  and  Right  of  Way  under  Joralemon  Street  from  a 
Point  Therein  between  the  East  River  and  Purman  Street 
to  Its  Intersection  with  Fulton  Street,  etc.  (Mynders,  Net- 
man  and  Abbott  Parcels.) 

WnxiAM  R.  Wellcox  and  Others,  Constituting  the  Public 

Service  Commission  of  the  State  of  New  York  for  the  First 

District,  Appellants. 

Second  Department,  June  21,  1912. 

Eminent  domain — construction  of  subway  in  city  of  New  York  —  costs 

and  counsel  fees. 

The  court  in  a  proceeding  to  acquire  lands  for  a  subway  in  the  city  of 
New  York  has  authority,  both  under  the  city  charter  and  the  Rapid 
Transit  Act,  to  allow  costs  and  counsel  fees  to  the  persons  to  whom 
damages  have  been  awarded. 

BuBB,  J.,  dissented. 

Appeal  by  William  E.  Willoox  and  others,  constituting  the 
PubUc  Service  Commission  of  the  State  of  New  York  for  the 
First  District,  as  successors  to  the  Board  of  Rapid  Transit  Eail- 
road  Commissioners,  from  certain  parts  of  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Kings  on 
the  25th  day  of  May,  1911. 

Clarence  L.  Barber  [Terence  Farley  and  Archibald  JR. 
Watson  with  him  on  the  brief],  for  the  appellant. 

George  W.  Hinckley,  Charles  W.  West  and  Frederick  B. 
Campbell,  for  the  respondents. 

Rich,  J.: 

The  Public  Service  Commission  of  the  State  of  New  York  for 
the  First  District,  successors  of  the  Rapid  Transit  Railroad  Com- 
missioners, appeal  from  an  order  of  the  Special  Term  granting 
costs  and  allowances  to  the  respondents,  to  whom  damages  have 
been  awarded  for  property  rights  taken  for  the  construction  and 
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operation  of  a  subway  under  Joralemon  street,  in  the  city  of  New 
York. 

There  are  no  disputed  facts  presented  by  the  record,  and  the 
only  question  to  be  considered  is  whether  or  not  the  court 
possessed  authority  and  power  to  make  the  order  appealed 
from.  This  question  came  before  this  court  in  this  same  pro- 
ceeding in  1908,  on  an  appeal  from  an  order  of  the  Special 
Term  denying  costs  and  allowances  on  the  ground  of  lack  of 
power  in  the  court.  It  was  contended  by  the  appellants  that 
such  power  was  given  both  by  the  provisions  of  the  charter  of 
the  city  and  by  the  Rapid  Transit  Act.  This  court  sustained 
this  contention,  holding  that  the  case  now  presented  was 
within  the  provisions  of  the  charter  (Laws  of  1901,  chap.  466, 
§  998,  as  amd.  by  Laws  of  1904,  chap.  T36),  authorizing  the 
payment  of  allowances,  counsel  fees,  etc.,  in  proceedings  for 
"  the  acquisition  of  property  for  any  public  purpose,  in  the  city 
of  New  York,"  and  that  costs  and  allowances  were  also  author- 
ized by  the  provisions  of  the  Rapid  Transit  Act  (Laws  of 
1891,  chap.  4,  and  acts  amendatory  thereof).  {Hatter  of  Board 
of  Rapid  Transit  Railroad  Commissioners,  128  App.  Div. 
103.)  That  case  was  taken  to  the  Court  of  Appeals,  but  the 
question  of  whether  such  costs,  disbursements  and  allowances 
were  not  authorized  by  the  provisions  of  the  charter  was  not 
parsed  upon  by  that  court.  {Matter  of  Rapid  Transit  R.  R. 
Comrs.,  197  N.  Y.  81,  110,  111.)  Our  determination  that 
under  the  provisions  of  the  charter  authority  exists  for  the 
granting  of  costs  and  allowances,  standing  unreversed,  is  so 
far  as  the  Special  Term  and  this  court  is  concerned  the  law  of 
the  case,  and  controls  the  disposition  of  this  appeal  in  favor  of 
the  respondents. 

The  order  appealed  from  is  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Jenks,  p.  J.,  HmscHBERG  and  Woodward,  JJ.,  concurred; 
Burr,  J.,  read  for  reversal. 

Burr,  J.  (dissenting): 

I  dissent.  In  the  absence  of  a  statute  providing  for  costs 
or  allowances  for  expenses  in  condemnation  proceedings  to 
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those  pei-sons  whose  property  is  taken,  none  can  be  allowed. 
{Matter  of  Rapid  Transit  R.  R.  Comrs.,  197  N.  Y.  81,  110; 
Matter  of  City  of  Brooklyn,  148  id.  107.)  It  has  been  urged 
that  an  act  authorizing  the  exercise  of  the  right  of  eminent 
domain  which  contains  no  provision  for  such  costs  or  allow- 
ances, would  violate  the  constitutional  requirement  for  "just 
compensation  "  to  be  made  in  connection  therewith.  (Const, 
art.  1,  §  6;  Matter  of  City  of  New  York  {Town  of  Hempstead), 
125  App.  Div.  219;  Matter  of  Board  of  Rapid  Transit  Rail- 
road Commissioners,  128  id.  103, 126.)  If  that  were  so  (which 
I  do  not  admit),  we  would  not  be  justified  in  writing  into  a 
statute  words  which  the  Legislature  had  not  included  therein, 
in  order  to  give  it  validity.  That  the  Eapid  Transit  Act  (Laws 
of  1891,  chap.  4)  and  the  acts  amendatory  thereof  (Laws  of 
1892,  chaps.  102,  656;  Laws  of  1894,  chaps.  528,  752;  Laws  of 
1895,  chap.  519;  Laws  of  1896,  chap.  729;  Laws  of  1900,  chap. 
616;  Laws  of  1901,  chap.  587;  Laws  of  1902,  chaps.  538,  542, 
544,  584;  Laws  of  1904,  chaps.  562,  564;  Laws  of  1905,  chaps. 
599,  631;  Laws  of  1906,  chaps.  472,  606,  607;  Laws  of  1907, 
chaps.  429,  534;  Laws  of  1908,  chap.  472;  Laws  of  1909,  chap. 
498;  Laws  of  1910,  chap.  505;  Laws  of  1911,  chap.  888;  Laws 
of  1912,  chap.  226)  contain  no  provision  for  costs  or  allowances 
to  defendants,  is  no  longer  open  to  question.  {Matter  of  Rapid 
Transit  R.  R.  Comrs.,  supra.)  Defendants  now  turn  to  the 
city  charter,  and  seek  to  find  therein  such  necessary  authority. 
When  the  question  of  the  power  to  grant  costs  or  allowances 
in  this  proceeding  was  previously  considered  by  the  court, 
although  reference  was  made  to  the  charter  provisions  in  the 
opinion  then  deUvered,  as  I  read  such  opinion,  the  decision  did 
not  rest  upon  any  language  therein  contained  referring  thereto, 
but  solely  upon  the  provisions  of  the  Rapid  Transit  Act.  The 
form  of  the  question  thereafter  certified  to  the  Court  of 
Appeals  confirms  this  impression.  If  it  were  otherwise,  proper 
judicial  subordination  would  compel  me  to  follow  that  decision, 
whatever  my  individual  views  upon  the  subject  might  be. 
Under  the  circumstances  I  feel  free  to  consider  the  question 
an  open  one. 

Chapter  21  of  the  Greater  New  York  Charter  (Laws  of  1901, 
chap.  466,  §§  1435-1448)  is  entitled  ''The  Acquisition  of  Lands 
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and  Interests  therein  for  Public  Pm-poses."  It  provides  in  sec- 
tion 1435  that  ^^  Whenever  The  City  of  New  York,  or  any  of 
the  departments,  including  the  department  of  education,  boards 
or  officers  of  the  said  city  government,  shall  be  authorized  by 
law  to  acquire  title  to  real  estate  or  any  tenements,  heredita- 
ments, corporeal  or  incorporeal  rights  in  the  same,  for  any  pub- 
lic use  or  purpose  by  condemnation,  the  proceeding  for  that  pur- 
pose shall  be  taken  and  conducted  in  the  manner  prescribed  in 
this  title,  except  as  provided  in  section  foui-teen  hundred  and 
forty-eight  of  this  act."  Section  1448  is  to  the  effect  that  ''  The 
provisions  of  this  chapter  shall  not  apply  to  any  proceedings  for 
the  purpose  of  opening  any  streets,  avenues  or  pubUc  places, 
parks  or  parkways,  or  to  any  proceedings  for  the  improvement 
of  or  in  connection  with  the  water  supply  of  The  City  of  New 
York,  or  for  the  acquisition  of  lands  for  sewers  or  drains  as 
provided  in  section  three  hundred  and  ninety-six  of  this  act, 
or  for  the  acquisition  of  wharf  property  for  the  improvement 
of  the  water-front  of  said  city,  or  to  any  proceedings,  of  any 
nature,  instituted  prior  to  the  time  of  the  taking  effect  of  this 
act,  ajid  such  proceeding  shall  be  conducted  in  all  respects  as 
if  this  act  had  not  been  passed."  Inasmuch  as  these  proceed- 
ings were  not  commenced  until  January  22,  1903,  I  conclude 
that  this  proceeding  is  not  among  those  excepted  by  the  sec- 
tion last  quoted.  It  may  be  noted  that  chapter  21  requires 
that  proceedings  shall  be  "  taken  and  conducted  in  the  manner 
prescribed  in  this  title.^^  (§  1435.)  Chapter  21  seems  to  be 
neither  subdivided  into  ^Hitles,"  nor  a  subdivision  of  a 
*'  title,"  but  construing  the  word  "  title  "  as  if  it  were  **  chap- 
ter," it  seems  to  me  clear  that  this  portion  of  the  charter  has 
no  application  to  these  proceedings.  The  Rapid  Transit  Act 
itself  prescribes  the  course  of  procedure  for  the  acquisition  of 
lands.  (Laws  of  1891,  chap.  4,  as  amd.  supra,)  If  it  should 
be  claimed  that  notwithstanding  this  the  proceedings  here 
taken  were  for  the  acquisition  of  land  by  the  city  of  New 
York,  within  the  meaning  of  section  1435  of  the  charter, 
and  that  two  courses  of  procedure  were  open  to  the  city,  the 
one  provided  in  the  Rapid  Transit  Act  and  the  other  provided 
by  the  charter,  it  is  sufficient  to  defeat  defendants'  conten- 
tion   to  say,  firsts   that    the   proceedings    here    taken    were 
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conceded  to  be  under  the  Eapid  Transit  Act,  and,  second, 
that  nowhere  in  chapter  21  of  the  charter  is  there  to  be  found 
any  statutory  authority  for  the  granting  of  costs  or  allowances 
to  defendants. 

The  only  other  portion  of  that  somewhat  unscientific  piece 
of  legislation  known  as  the  Greater  New  York  charter  which 
seems  to  bear  upon  the  question  of  costs  or  allowances  of  this 
character  is  found  in  chapter  17,  title  4,  sections  970  to  1011. 
The  only  section  therein  contained  relating  to  costs  or  allow- 
ances is  section  998.  The  provisions  of  that  section  are  lim- 
ited, first y  to  proceedings  taken  under  said  title,  and,  second, 
to  costs  and  allowances  to  ''commissioners  or  oilers."  This 
proceeding  was  not  taken  imder  that  title.  An  examination  of 
the  remaining  sections  thereof  clearly  shows  that  the  words 
"  or  others  "  have  relation  to  clerks  or  other  persons  employed 
by  the  corporation  counsel  to  assist  the  commissioners  of  esti- 
mate and  assessment  in  the  performance  of  their  duties,  and 
not  to  counsel  for  the  landowners.  This  section  was  amended 
in  1904  (Laws  of  1904,  chap.  736)  by  adding  a  provision  that 
*'  in  any  proceedings  instituted  pursuant  to  the  provisions  of 
this  title  or  pursuant  to  the  provisions  of  any  other  act  or  law 
providing  for  the  acquisition  of  property  for  any  pubUc  pur- 
pose, in  the  city  of  New  York,"  certain  additional  allowances 
might  be  made.  Defendants  contend  that  a  proceeding  under 
the  Eapid  Transit  Act  is  a  proceeding  under  "any  other  act 
or  law  providing  for  the  acquisition  of  property  for  any  public 
purpose,  in  the  city  of  New  York,"  and  that  notwithstanding 
the  additional  allowances  referred  to  are  expressly  stated  to 
be  to  the  commissioners,  and  are  to  be  made  in  connection  with 
proceedings  to  tax  the  costs  and  expenses  of  the  commissioners, 
because  in  a  preceding  clause  of  the  same  section  there  is  a 
provision  that  ''  Except  as  hereinbefore  otherwise  provided,  no 
costs  or  charges  of  the  said  commissioners,  or  others,  shall  be 
paid,"  etc.,  the  latter  clause  must  be  extended  in  its  meaning 
so  as  to  include  extra  allowances  to  others  than  commissioners. 
It  may  be  that  in  the  opinion  of  this  court,  when  this  case  was 
here  for  the  first  time  {Matter  of  Board  of  Rapid  Transit  Rail- 
road Commissioners,  128  App.  Div.  103,  125),  there  is  a  dictum 
which  would  sustain  the  contention  that  the  Rapid  Transit  Act 
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is  an  act  providing  for  the  acquisition  of  property  for  any  pub- 
lic purpose  in  the  city  of  New  York.  But,  if  they  were  so,  the 
amendment  of  1904  could  not  be  extended  so  as  to  authorize 
allowances  to  persons  whose  land  was  taken  for  a  public  use. 
The  act  is  entitled  ^'  An  act  to  amend  section  nine  hundred  and 
ninety-eight  of  the  Greater  New  York  charter,  relative  to  addi- 
tional allowance  to  commissimiers  in  condemnation  proceed- 
ings." The  authoritative  portion  of  the  section  is  that  "the 
court  may  upon  taxing  the  costs  and  expenses  of  commissioners 
make  such  additional  allowances  to  any  or  all  of  said  commis- 
sioners as  may  to  it  appear  just  and  equitable  upon  such  proof 
as  may  be  submitted  concerning  the  nature  and  extent  of  the 
services  thus  rendered  by  the  conmiissioners."  It  would  be 
difficult  to  employ  language  which  more  definitely  limited 
the  power  to  grant  extra  allowances  to  any  other  persons 
than  those  expressly  designated. 

Finally,  in  1906,  by  a  law  passed  in  that  year  (Laws  of  1906, 
chap.  658,  §  22),  section  998  of  the  charter  was  again  amended 
by  striking  out  all  provisions  for  additional  allowances,  and  at 
the  time  when  this  appUcation  was  made  and  the  order  entered 
fixing  the  costs  and  allowances  of  the  defendants  there  was  no 
authority  under  section  998  to  grant  extra  allowances  to  any 
person.  While  the  claim  of  defendants  to  compensation  for 
expenses  incurred  by  them  for  counsel  fees  in  this  difficult  and 
imusual  proceeding  may  be  meritorious  in  character,  I  see  no 
possible  way  of  affording  them  relief.  My  attention  has  not 
been  called  to  any  other  provision  of  the  charter,  nor  have  I 
been  able  to  find  any  other  than  those  above  referred  to,  which 
relate  to  the  subject. 

Order  in  so  far  as  appealed  from  affirmed,  with  ten  dollars 
costs  and  disbursements. 

App.  Div.— Vol.  CLI. 
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Jaaies  Petur,  by  His  Guardian  ad  Litem,  Samuel  Petur, 
Appellant,  v.  The  Erie  Railroad  Company,  Respondent. 

Second  Department,  June  21,  1912. 

Railroad  —  negligence  —  injury  to  trespasser  crossing  tracks  —  when 

railroad  not  liable. 

The  fact  that  the  employees  of  a  railroad  company  crossed  its  tracks  at 
various  times  to  reach  the  shops  where  they  were  employed  does  not 
create  an  invitation  or  license  to  the  public  to  cross,  where  there  are  no 
streets  intersecting  the  tracks,  nor  any  highway  between  the  tracks 
and  the  company^s  shops,  which  it  maintains  on  its  own  land. 

Hence,  there  can  be  no  recovery  for  injuries  received  by  a  boy  who  was 
run  down  by  a  railroad  train  while  attempting  to  cross  the  tracks,  he 
being  a  trespasser,  if  no  wanton  or  reckless  conduct  on  the  part  of  the 
defendant's  employees  be  shown. 

Under  the  circumstances  the  defendant  cannot  be  held  negligent  for  a 
failure  to  maintain  a  fence  between  its  tracks  and  a  highway  running 
parallel  thereto. 

Under  the  conditions  the  railroad  had  the  superior  right  of  way  on  its 
tracks,  and  its  employees  in  operating  trains  or  switching  cars  were  not 
required  to  be  actively  vigilant  in  discovering  trespassers. 

Appeal  by  the  plaintiff,  James  Petur,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
ofl&ce  of  the  clerk  of  the  county  of  Orange  on  the  18th  day 
of  December,  1911,  upon  the  dismissal  of  the  complaint  at  the 
close  of  plaintiff's  case  by  direction  of  the  court  on  a  trial  at 
the  Orange  Trial  Term,  and  also  from  an  order  entered  in  said 
clerk's  ofl&ce  on  the  same  day  dismissing  the  complaint. 

Leonard  F.  Fish  [James  O.  Graham  with  him  on  the  brief], 
for  the  appellant. 

Elbert  N.  Oakes,  for  the  respondent . 

Rich*  J. : 

The  accident  occurred  upon  defendant's  right  of  way  in  the 
city  of  Port  Jervds,  at  a  point  where  it  has  fifteen  tracks  run- 
ning substantially  parallel,  two  of  which  are  east  and  west- 
bound main  tracks  and  the  others  freight,  switch  and  repair 
tracks.  To  the  south  of  all  the  tracks,  and  running  i)arallel 
with  them,  is  Eailroad  avenue,  a  pubUc  street,  -with  a  sidewalk 
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on  its  south  side,  farthest  from  defendant's  roadbed.  Pike 
street  crosses  the  tracks.  To  the  west  of  Pike  street  Brown 
and  Thompson  streets  intersect  Raih-oad  avenue  but  do  not 
cross.  There  are  no  streets  on  the  northerly  side  of  defendant's 
tracks  opposite  Brown  or  Thompson  streets,  and  no  street 
adjoining  and  running  parallel  with  the  tracks,  the  land  being 
owned  by  the  defendant  and  occupied  by  its  shops.  There  is 
no  public  crossing  of  the  tracks  between  Thompson  and  Pike 
streets,  and  cars  are  being  constantly  switched  on  the  side 
tracks.  The  plaintiff,  a  boy  ten  years  old  at  the  time  of  the 
accident,  started  from  Railroad  avenue  to  cross  the  tracks 
diagonially.  He  had  crossed  three  or  four  tracks  when  he 
saw  some  coal  cars  in  motion  and  approaching;  he  could  not 
see  whether  there  was  an  engine  attached  to  the  cars  or  not. 
In  endeavoring  to  get  off  the  track  his  foot  caught  and  the 
cars  ran  over  his  leg,  inflicting  the  injuries  for  which  he 
sought  to  recover  in  this  action.  There  was  no  brakeman 
in  sight  on  the  coal  cars  and  no  one  knew  of  plaintiff's 
presence  on  the  track,  or  injury,  imtil  after  the  accident. 
It  is  apparent  from  the  testimony  that  the  pubUc  were  not 
licensed  to  cross  defendant's  tracks  at  any  point  between 
Thompson  and  Pike  streets.  Although  it  was  shown  that 
employees  of  defendant  crossed  the  tracks  at  times  to  and 
from  the  defendant's  shops  in  which  they  were  employed, 
climbing  under,  over  and  going  around  cars  standing  on  the 
tracks,  such  user  did  not  create  an  invitation  or  Ucense  to 
the  general  public.  Proof  was  given  of  a  few  isolated  cases 
where  persons  other  than  employees  had  crossed  the  tracks 
opposite  Thompson  and  Brown  streets,  but  no  general  custom 
charging  the  defendant  with  notice  of  such  use  was  shown. 
The  contention  of  the  appellant  that  the  failure  to  fence 
between  Railroad  avenue  and  defendant's  tracks  constitutes 
and  establishes  defendant's  actionable  negUgence,  is  without 
merit.  {Boherton  v.  Mayor ^  etc.y  7  Misc.  Rep.  645;  149  N.  Y. 
609.)  I  think  the  testimony  establishes  that  the  plaintiff  was 
a  trespasser.  No  wanton  or  reckless  conduct  on  the  part  of 
defendant's  employees  was  shown.  The  defendant  having  the 
superior  right  of  way  and  use  of  its  tracks,  its  employees 
operating  trains  or  engaged  in  switching  cars  were  not  required 
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to  be  actively  vigilant  in  discovering  trespassers  upon  the 
tracks.  The  difference  between  active  and  passive  negligence, 
Tinder  such  conditions  and  circumstances,  is  clearly  stated  in 
Rosenthal  v.  N.  Y,,  Susquehanna  &  Western  JB.  R.  Co.  (112 
App.  Div.  431).  (See,  also,  Neuherger  v.  Long  Island  R.  R. 
Co.y  131  App.  Div.  885.)  The  learned  trial  justice  properly 
dismissed  the  complaint,  and  the  judgment  and  order  must  be 
aflBrmed,  with  costs. 

Present  —  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
ElCH,  JJ. 

Judgment  and  order  unanimously  aflirmed,  with  costs. 


In  the  Matter  of  Horace  Barnard,  an  Attorney,  Respondent. 

First  Department,  June  7,  1912. 
Attorney  at  law  censTired. 

Attorney  at  law  severely  censured  for  certifying  to  the  acknowledgment 

in  this  State  of  instruments  signed  by  persons  when  they  were  without 

the  State,  and  who  did  not  appear  before  him. 
The  discipline  is  limited  to  censure,  as  under  the  circumstances  there  was 

no  intent  to  injure  or  defraud,  but  if  such  offense  be  repeated,  the  court 

will  act  with  great  severity. 

Charges  against  the  respondent,  an  attorney,  instituted  by 
the  Association  of  the  Bar  of  the  City  of  New  York. 

Einar  Chrystie,  for  the  petitioner. 

,  for  the  respondent. 

Ingraham,  p.  J. : 

The  respondent  was  admitted  to  practice  in  April,  1892,  and 
since  that  time  has  practiced  law  in  the  city  of  New  York. 
The  respondent  is  also  a  notary  public,  and  from  the  year  181)7 
was  the  attorney  for  the  trustees  under  the  will  of  Augustus 
Zerega,  who  was  the  respondent's  grandfather.  There  were 
four  trustees  appointed  by  the  will,  the  testator's  wife,  two 
sons  and  the  respondent's  mother,  who  was  a  daughter.  The 
respondent    was   charged  with    having,    between  December 
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3,  1902,  and  February  16,  1906,  certified  to  the  acknowledg- 
ment of  certain  instruments  in  relation  to  the  property 
of  the  trust  estate,  in  which  he  certified  that  George  T.  Zerega 
or  John  Zerega,  the  respondent's  imcles,  had  personally 
appeared  before  him  and  had  acknowledged  the  execution 
of  said  instruments  when  the  person  making  such  acknowledg- 
ments was  not  within  the  State  of  New  York,  and  did  not 
appear  before  the  respondent  and  acknowledge  the  execution  of 
the  instruments.  These  instruments  were  aU  in  the  nature  of 
extension  of  mortgages  and  satisfaction  of  mortgages;  they 
were  executed  in  the  ordinary  administration  of  the  estate; 
there  was  no  question  but  what  the  persons  purporting  to  exe- 
cute the  instruments  executed  them;  and  there  was  no  fraud  in 
relation  to  the  transaction  and  no  loss  occurred  either  to  the 
estate  or  to  any  of  these  parties  having  transactions  with  it. 
Before  the  referee  the  respondent  admitted  the  truth  of  these 
charges.  His  uncle  George  T.  Zerega,  who  was  one  of  the 
trustees,  lived  in  Washington.  When  an  extension  of  a  mort- 
gage, a  satisfaction  piece  or  any  other  instnunent  in  connection 
with  the  management  of  this  estate  was  necessary  to  be  signed 
the  respondent  sent  it  to  his  uncle,  who  would  sign  and  return 
it  to  the  respondent,  and  he  then,  when  the  paper  was  exe- 
cuted by  the  other  parties  and  when  it  was  signed  by  all  the 
trustees,  would  affix  to  it  his  certificate  of  acknowledgment. 
It  would  appear  that  these  instruments  would  be  returned  by 
Greorge  T.  Zerega  from  Washington  or  wherever  he  would  hap- 
pen to  be,  with  a  letter,  saying  that  he  had  signed  the  instru- 
ments, and  in  these  letters  generally  George  T.  Zerega  returned 
to  the  respondent  a  siun  of  money  for  his  notary  fees  in  taking 
the  acknowledgment. 

The  respondent  admitted  that  he  had  signed  these  acknowl- 
edgments when  the  parties  acknowledging  them  did  not  appear 
before  him  and  stated  that  he  had  conducted  the  affairs  of  this 
estate  in  this  way  by  sending  these  papers  to  be  acknowledged 
to  the  trustees,  and,  upon  receiving  them  back  -with  a  letter 
stating  that  they  had  signed  them,  putting  the  certificates  of 
acknowledgment  upon  them.  When  asked  what  was  the  con- 
trolling inducement  which  led  him  to  conduct  the  business  in 
this  way  he  said  it  was  for  the  convenience  not  only  of  himself 
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but  of  George  T.  and  John  A.  Zerega  when  they  were  away; 
that  it  was  not  always  convenient  for  them  to  go  before  a 
notary  public;  and  he  did  it  in  order  to  expedite  the  matters; 
that  George  T.  Zerega  died  November  6,  1907;  that  during 
George  T.  Zei^ega's  Ufe,  while  there  were  four  trustees,  the  other 
three  trustees  always  appeared  before  him;  that  after  the  death 
of  George  T.  Zerega  the  two  surviving  trustees  other  than 
John  always  appeared  before  the  respondent  and  acknowledged 
the  instruments,  and  John  did  usually.  The  grandmother  of 
the  respondent,  who  had  a  life  estate,  died  in  March,  1909. 

The  referee  reports  that  the  charges  were  duly  established  by 
the  evidence  and  frankly  conceded  by  the  respondent.  The 
referee  then  calls  attention  to  section  510  of  the  Penal  Code, 
now  section  885  of  the  Penal  Law,  which  makes  a  person  who 
willfully  certifies  falsely  to  the  proof  or  acknowledgment  before 
him  of  the  execution  of  an  instrument  which  by  law  may  be 
recorded  guilty  of  forgery  in  the  first  degree,  and  section  163 
of  the  Pena,l  Code,  now  section  1861  of  the  Penal  Law,  which 
makes  a  public  ofl&cer  who,  being  authorized  by  law  to  make 
or  give  a  certificate  or  other  writing,  knowingly  makes  and 
delivers  as  true  such  a  certificate  or  writing  containing  any 
false  statement  which  he  knows  to  be  false,  guilty  of  a  mis- 
demeanor. The  referee  then  states  that  it  is  conceded  that  the 
signatures  of  George  Theodore  Zerega  and  John  A.  Zerega  to 
all  the  instruments  referred  to  are  genuins;  that  they  intended 
to  sign  and  acknowledge  the  same;  that  no  harm  has  arisen  or 
ever  can  arise  to  the  trust  estate  by  reason  of  the  irregular 
manner  in  which  the  acknowledgments  were  certified;  that  no 
complaint  ever  has  been  made  by  any  person  in  interest  or 
othei-wise  of  any  harm  sustained  or  apprehended  by  reason 
thereof,  and  that  no  advantage  accrued  or  could  accrue  to  the 
respondent  from  his  irregular  practice.  After  smnming  up  the 
case  the  learned  referee  said:  *'Upon  this  ix)int  I  have  to  say 
that  the  respondent  by  his  frank  admission  in  the  course  of  the 
hearing  before  me  greatly  assisted  towards  bringing  the  investi- 
gation to  an  early  close,  and  as  it  was  clearly  shown  that,  aside 
from  the  offenses  herein  charged  against  him,  he  is  a  man  of 
excellent  character  and  good  professional  and  social  standing, 
and  that  the  acts  complained  of  produced  no  harm  in  any  way 
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or  manner,  I  beg  leave  to  recommend  that  such  clemency  be 
extended  to  him  as  imder  all  the  circmnstances  the  court  may- 
deem  proper." 

This  case  has  been  the  cause  of  very  serious  consideration  by 
the  court.  The  offense  charged  against  the  respondent,  an 
attorney  at  law,  is  a  most  serious  one.  Upon  the  regularity 
of  acknowledgments  of  this  character  depend  the  title  to  all 
the  real  estate  in  the  city  of  New  York  and  much  personal 
property.  The  law  prescribes  with  great  particularity  the 
duty  of  an  officer  authorized  to  take  acknowledgments  of 
deeds  to  be  recorded  and  the  strict  compUance  with  that  law  is 
necessary  for  the  protection  of  property.  It  is  difficult  to 
understand  how  an  attorney  at  law  of  the  standing,  position 
and  education  of  the  respondent  should  have  been  guilty  of  such 
an  offense,  and  he  cannot  be  too  severely  censured  for  his  con- 
duct. The  referee  in  his  report  has  commented  upon  the 
excellent  character  of  this  respondent  in  all  other  respects; 
that  the  offense  was  committed  without  the  slightest  attempt 
to  deceive  or  defraud  anybody;  and  that  no  possible  harm 
could  come  to  the  estate  which  the  respondent  represented  or 
any  of  those  interested  in  it,  or  any  of  those  dealing  with  it,  by 
the  irregularity  complained  of.  The  entire  absence  of  improper 
motive  and  the  desire  which  no  doubt  prompted  the  offense 
being  to  save  his  imcles  trouble  in  procuring  an  acknowledg- 
ment to  be  taken  in  Washington,  or  wherever  either  of  them 
happened  to  be,  takes  the  case  out  of  the  category  of  those 
where  an  offense  has  been  committed  by  an  attorney  with 
intent  to  injure  or  defraud  his  client  or  others,  and  while  we 
cannot  too  severely  censure  the  respondent  for  his  conduct  we 
are  disposed  in  this  case  to  exercise  the  clemency  recommended 
hy  the  referee,  and  we  confine  our  discipline  of  the  respondent 
to  this  censure.  In  adopting  this  recommendation  of  the  offi- 
cial referee,  we  wish  to  state  that  if,  after  this  expression  of 
our  views,  such  an  offense  should  be  committed,  we  should 
consider  it  our  duty  to  act  with  greater  severity. 

McLAuara^iN,  Clarke,  Scott  and  Dowling,  JJ.,  concurred. 

Eespondent  censured.     Order  to  be  settled  on  notice. 
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Barton  Sewell,  Respondent,  v,  Frederic  J.  Swift, 

Appellant. 

First  Department,  June  7,  1912. 

Bills    and   notes — agreement   not   altering    obligation   of    maker  — 
limitation  of  actions — demand  note. 

Action  upon  promissory  notes  payable  upon  demand.  The  maker  con- 
tended that  they  were  executed  and  delivered  under  a  mutual  under- 
standing that  they  were  not  to  be  regarded  as  promissory  notes  obligat- 
ing him  to  pay,  but  as  mere  evidence  of  an  indebtedness  in  the  event  of 
his  death,  etc.  Evidence  examined,  and  heldy  that  the  collateral  agree- 
ment between  the  parties  did  not  modify  the  obligation  of  the  maker 
of  the  notes,  and  that  the  holder  was  entitled  to  recover  upon  such 
as  were  not  barred  by  the  Statute  of  Limitations. 

The  Statute  of  Limitations  upon  a  promissory  note  payable  upon  demand 
begins  to  run  from  its  date,  when  the  right  to  make  the  demand  occurs. 

Lauqhlin,  J.,  dissented  in  part,  with  memorandum. 

Appeal  by  the  defendant,  Frederic  J.  Swift,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  coimty  of  New  York  on  the  12th 
day  of  Jime,  1911,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  19th  day  of  June,  1911,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutee. 

Frederic  J,  Swift,  in  person,  appellant. 

D'Cady  Herrick,  for  the  respondent. 

Ingraham,  p.  J. : 

The  action  is  to  recover  upon  five  promissory  notes,  the  first 
dated  May  11,  1904,  by  which,  on  demand,  the  defendant  prom- 
ised to  pay  to  the  order  of  the  plaintiff  $4,000,  at  No.  71  Broad- 
way, New  York,  with  interest  at  six  per  cent;  the  second  dated 
New  York,  June  14,  1904,  by  which,  on  demand  after  date,  the 
defendant  promised  to  pay  to  the  order  of  the  plaintiff  $4,000, 
at  No.  71  Broadway,  with  interest  at  six  per  cent;  the  third 
dated  June  14,  1905,  by  which,  on  demand,  the  defendant 
promised  to  pay  to  the  order  of  the  plaintiff  $1,000,  at  No.  71 
Broadway,  New  York;  the  fourth  dated  August  30,  1905, 
by  which  the  defendant,  on  demand,  promised  to  pay  to  the 
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order  of  the  plaintiff  $5,000,  at  No.  71  Broadway,  New  York; 
and  the  fifth  dated  October  2,  1906,  whereby  the  defendant,  on 
demand  after  date,  promised  to  pay  to  the  order  of  the  plaintiff 
$6,000,  at  No.  71  Broadway,  New  York  city.  The  defendant 
in  hifi  anflwer  does  not  deny  the  making  and  delivery  of  these 
notes,  but  alleges  that  the  said  alleged  promissory  notes  were 
placed  in  the  hands  of  the  plaintiff  under  a  mutual  under- 
standing and  agreement  that  they  wei-e  not  to  be  regarded  as 
promissory  notes  obligating  the  defendant  to  pay  the  same, 
but  were  to  be  held  by  the  plaintiff  as  evidence  of  indebted- 
ness in  the  event  of  the  defendant's  death  pending  the  forma- 
tion of  a  company  to  take  over  an  invention  known  as  the  typo- 
telegi-aph  or  the  sale  of  said  invention,  an  invention  in  which 
the  plaintiff  and  the  defendant  were  jointly  interested,  and 
in  the  development  of  which  the  money  represented  by  the 
alleged  promissory  notes  was  used  by  the  defendant  for  the 
joint  benefit  of  the  plaintiff  and  himself,  and  then  sets  up  the 
Statute  of  Limitations. 

On  the  trial  the  plaintiff  intix)duced  these  notes  in  evidence 
and  also  introduced  in  evidence  a  check  drawn  by  the  plaintiff 
to  the  order  of  the  defendant  dated  in  each  case  the  day  the 
notes  were  dated  and  which  were  indorsed  by  the  defendant 
and  paid  to  him.  The  plaintiff  called  as  a  witness  his  private 
secretary  who  testified  that  the  plaintiff  instructed  him  to 
make  out  a  note  for  defendant's  signature  and  make  out 
the  check  produced  in  exchange  for  the  note  when  signed 
by  the  defendant;  that  he  gave  the  check  to  the  defendant 
and  the  defendant  signed  the  note  and  delivered  it  to  the 
witness.  The  plaintiff  then  introduced  a  letter  from  the 
defendant  to  the  plaintiff  dated  May  11,  1904,  the  date  of 
the  first  note.  This  letter,  addressed  to  the  plaintiff,  is 
as  follows:  '*I  enclose  my  note  for  $4,000.  So  that  your 
interests  may  be  protected,  and  in  order  that  the  relations 
existing  between  us  may  be  in  written  form  in  case  of  the  death 
of  either  of  us,  I  herewith  state  that  this  and  such  future  loans 
as  you  may  make  me  are  for  the  purpose  of  assisting  me  in 
perfecting  the  invention  known  as  the  Typo-telegraph,  and  in 
which  you  are  to  become  interested  in  the  formation  of  the 
company.     The  advances  are  made  to  me  pending  the  forma- 
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tion  of  such  company,  or  the  sale  of  the  invention,  and  I  bind 
myself  for  their  payment  in  case  of  the  failure  to  dispose  of  said 
invention  as  stated;  and  upon  the  formation  of  said  company. 
or  said  sale  I  am  to  repay  the  amount  thereof  out  of  my  profits 
immediately  upon  their  receipt  by  me.  These  advances  are  made 
to  me  personally  and  are  irrespective  of  such  interests  as  you 
may  acquire  in  said  invention  by  participation  in  the  formation 
of  said  company  or  said  sale."  The  plaintiff  then  rested  and 
the  defendant,  called  as  a  witness  on  his  own  behalf,  testified 
that  in  1903  he  was  interested  in  the  invention  known  as  the 
typo-telegraph;  that  during  the  summer  and  fall  of  1903  the 
defendant  had  been  endeavoring  to  induce  the  plaintiff  to 
become  interested  in  this  invention;  that  on  the  thirtieth  of 
November  the  defendant  had  succeeded  in  getting  an  agree- 
ment or  option  from  the  other  parties  interested  in  the  inven- 
tion and  the  plaintiff  said  he  would  advance  defendant  for  the 
promotion  of  this  typo-telegraph  up  to  $50,000,  or  such  sum  as 
was  necessary  for  its  promotion  up  to  that  sum;  that  upon  the 
eleventh  of  May  or  prior  thereto  the  defendant  had  asked  the 
plaintiff  for  $4,000;  that  a  note  that  he  had  at  the  Oriental 
Bank  was  coming  due  and  the  defendant  needed  the  money  to 
pay  on  account  of  that;  that  the  plaintiff  demanded  a  note 
which  the  defendant  objected  to  giving,  to  which  plaintiff  said 
that  if  defendant  died  he  would  have  nothing  to  show  for  it,  so 
the  defendant  said  he  would  give  the  note  if  he,  defendant, 
could  give  an  agreement  which  would  state  the  conditions,  to 
which  plaintiff  said,  ''All  right,  you  draw  up  an  agreement.*' 
This  was  the  letter  of  May  eleventh,  which  he  sent  to  plain- 
tiff and  the  next  day  he  received  the  $4,000  represented  by  the 
first  note;  that  about  June  fourteenth  the  defendant  applied 
to  the  plaintiff  for  another  loan,  and  on  June  fourteenth  plain- 
tiff gave  him  the  $4,000  represented  by  the  second  note.  About 
the  thirtieth  of  August  the  defendant  applied  to  plaintiff  for 
$5,000  additional,  and  on  the  thirtieth  of  August  plaintiff 
advanced  defendant  the  $5,000  represented  by  the  third  note; 
that  on  October  2, 1906,  the  defendant  received  from  the  plain- 
tiff $G,000  represented  by  the  note  of  that  date.  After  the 
panic  of  October,  1907,  the  plaintiff  dechned  to  make  further 
advances.     The  defendant  then  offered  correspondence  between 
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the  parties  which  related  to  the  efforts  of  the  defendant  to  form 
a  corporation  to  operate  under  this  patent  and  persons  to  whom 
the  defendant  should  apply  to  become  interested  in  the  inven- 
tion. The  defendant  then  rested  and  the  court  directed  a  ver- 
dict for  the  plaintiff  for  the  full  amount. 

This  action  was  commenced  on  December  20,  1910.  The 
notes  on  their  face  require  the  absolute  payment  of  a  siun  of 
money  on  demand.  The  written  undertaking  of  the  defend- 
ant delivered  to  the  plaintiff  at  the  time  the  first  note  was 
given  recognized  that  the  money  paid  by  the  plaintiff  to  the 
defendant  which  these  notes  represented  were  loans  made  by 
the  plaintiff  to  the  defendant;  that  the  advances  were  made  to 
the  defendant  pending  the  formation  of  a  corporation  or  the 
sale  of  the  invention,  and  the  defendant  bound  himself  to  repay 
the  amount  of  the  advances  to  the  plaintiff  out  of  the  first 
money  that  he  received  upon  the  formation  of  the  said  com- 
pany or  sale  of  the  invention.  There  was  no  agreement,  how- 
ever, express  or  implied,  that  the  notes  should  not  be  payable 
before  the  formation  of  the  company  or  the  sale  of  the  inven- 
tion, nor  did  the  defendant  testify  that  there  was  any  such 
agreement;  on  the  contrary,  the  letter  itself  states  that  the 
advances  were  made  to  the  defendant  personally,  and  defend- 
ant bound  himself  for  the  payment  of  the  notes  in  case  of  a 
failure  to  dispose  of  the  invention  as  stated,  and  these  advances 
were  irrespective  of  such  interest  as  the  plaintiff  may  acquire 
in  the  invention  by  participation  in  the  formation  of  said  com- 
pany or  said  sale.  There  is  nothing  in  this  letter  nor  in  the 
understanding  between  the  parties  as  to  which  there  is  any  tes- 
timony that  would  prevent  the  plaintiff  from  calling  on  the 
defendant  at  any  time  for  the  repayment  of  the  advances  rep- 
resented by  these  notes.  By  making  these  advances  the  plain- 
tiff acquired  no  interest  in  the  invention  and  no  right  to  any 
part  of  the  profits  that  the  defendant  could  secure  by  either 
the  formation  of  the  company  or  the  sale  of  the  invention. 
Tfie  plaintiff's  interest  was  evidently  to  be  determined  by  a 
further  agreement  between  the  parties.  There  was  no  post- 
ponement, therefore,  of  the  right  of  the  plaintiff  to  demand  at 
any  time  the  payment  of  these  notes,  and  nothing  in  the  testi- 
mony to  justify  a  finding  that  the  obligation  of  the  defendant 
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to  pay  was  postponed  until  the  formation*  of  the  company  or 
the  sale  of  the  invention.  Assuming  that  this  agreement  of  the 
defendant  was  to  become  effective  only  upon  the  death  of  either 
of  the  parties  to  these  transactions,  it  left  the  notes  as  the  only 
evidence  of  the  agreement  between  the  parties  and  imposed  upon 
the  defendant  an  absolute  obligation  to  pay  on  demand.  It  is 
quite  clear  that  this  letter  was  not  itself  an  agreement,  but 
simply  stated  in  writing  the  arrangement  between  the  parties 
under  which  the  loans  were  made.  It  was  put  in  writing  to 
furnish  evidence  of  the  existing  agreement  and  the  evidence  of 
the  agreement  which  actually  existed  was  as  competent  to 
prove  the  agreement  before  as  after  the  death  of  either  of  the 
parties.  It  did  not  in  terms  modify  in  any  particular  the  obli- 
gation assmned  by  the  defendant  in  the  delivery  of  the  notes 
which  was  to  repay  the  amount  advanced  on  demand.  I 
think,  therefore,  these  notes  must  be  treated  as  demand  notes 
when  delivered  and  the  obligation  of  the  defendant  limited  by 
the  terms  of  the  instruments  themselves.  By  section  410  of 
the  Code  of  Civil  Procedure  it  is  provided  that  where  a  right 
exists  but  a  demand  is  necessary  to  entitle  a  person  to  main- 
tain an  action,  the  time  within  which  the  action  must  be  com- 
menced must  be  computed  from  the  time  when  the  right  to 
make  the  demand  is  complete.  The  statute,  therefore,  com- 
menced to  nm  from  the  date  of  the  notes.  The  first  note  was 
dated  May  11,  1904,  and  the  second  note  June  14,  1904.  The 
statute  ran  against  these  two  notes  six  years  after  that  date 
and  the  action  was  not  commenced  until  December  20,  1910. 
If  we  are  right  in  our  construction  of  the  agreement  between 
the  parties,  the  first  two  notes  were  barred  by  the  statute,  and 
plaintiff  is  entitled  to  recover  upon  the  other  notes. 

It  follows,  therefore,  that  the  judgment  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event,  tmless  the  plaintiff  stipulates  to  reduce  the  judgment 
by  deducting  the  sum  of  $8,000  and  interest  thereon  from  the 
amount  of  the  verdict  as  directed,  and  in  case  of  the  plaintiff 
so  stipulating  the  judgment  be  modified  accordingly,  and  as 
modified  aflfirmed,  without  costs. 

McLaughlin,  Miller  and  Dowtjng,  JJ.,  concurred; 
Laughlin,  J.,  dissented. 
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Laughun,  J.  (dissenting):     . 

I  dissent  from  the  affirmance  of  the  judgment,  as  modified 
if  the  stipulation  for  reduction  be  given  and  vote  for  uncon- 
ditional reversal. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  imless  plaintiff  stipulates  to  reduce 
the  judgment  by  deducting  $8,000  and  interest  from  the 
amount  of  the  verdict,  in  which  event,  judgment  as  so  modi- 
fied affirmed,  without  costs.    Order  to  be  settled  on  notice. 


In  the  Matter  of  Henry  A.  Eobinson,  an  Attorney,  Respondent. 

First  Department,  June  14, 1912. 

Attorney  disbarred  —  payment  of  money  to  witnesses. 

Attorney  at  law  disbarred  for  misconduct  in  participating  in  and  authoriz- 
ing the  payment  of  sums  of  money  by  a  street  railway  company,  of  which 
he  was  general  counsel,  to  detectives  or  investigators  for  use  in  influ- 
encing witnesses  and  court  officers  in  actions  for  personal  injuries 
wherein  the  company  was  defendant. 

Charges  by  the  Association  of  the  Bar  of  the  City  of  New 
York  against  the  respondent  of  professional  misconduct. 

Tompkins  Mcllvaine^  for  the  petitioner. 

Edward  W.  Hatch y  for  the  respondent. 

Ingraham,  p.  J. : 

The  respondent  is  charged  with  misconduct  in  participating 
in  and  authorizing  the  payment  of  sums  of  money  by  the 
Metropolitan  Street  Eailroad  Company  to  employees  who  were 
called  detectives  or  investigators  in  relation  to  litigation  before 
the  courts  wherein  the  railroad  company  was  defendant.  The 
charges  were  referred  to  a  referee  who,  after  a  most  careful 
and  impartial  investigation,  has  reported  to  the  court  that  the 
charges  were  to  a  large  extent  sustained  by  the  evidence,  and 
the  matter  is  now  before  us  for  final  disposition. 

The  Metropolitan  Street  Railroad  Company  during  the  period 
covered  by  this  investigation  was  opei^ating  a  street  railroad 
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system  over  a  large  portion  of  the  city  of  New  York.  The 
respondent  was  its  general  attorney,  having  specially  in  charge 
litigation  arising  out  of  the  injuries  caused  to  individuals  by 
reason  of  the  operation  of  its  road.  The  litigation  of  this 
character  had  become  very  large,  many  persons  having  been 
injured  in  the  course  of  the  operation  of  the  defendant's  rail- 
road system,  resulting  in  a  great  number  of  claims  being 
presented  against  the  railroad  company,  many  of  which 
were  followed  by  actions  to  recover  damages  for  the  injuries 
sustained.  The  railroad  company  maintained  a  large  number 
of  so-called  detectives  or  investigators,  whose  duiy  it  was  to 
investigate  the  accidents  which  resulted  in  personal  injuries 
and  to  secure  the  names  of  witnesses  who  could  testify  or 
assist  the  respondent  and  the  other  attorneys  employed  by  the 
company  in  the  defense  of  these  actions.  The  disbursements 
of  these  investigators  or  detectives  were  paid  by  vouchers 
presented  by  them  and  which  had  been  approved  by  the 
respondent  as  the  general  attorney  for  the  company.  These 
charges  are  based  upon  vouchers  that  were  approved  by  the 
respondent  and  paid  by  the  company.  It  appears  that  but  a 
sinall  proportion  of  the  vouchers  that  were  actually  approved  by 
the  respondent  have  been  procured  and  form  the  basis  of  these 
charges.  Whether  the  other  vouchers  were  of  the  same  char- 
acter as  those  that  have  been  procured  does  not  appear.  I 
think  it  may  fairly  be  said  that  the  character  of  the  payments 
made  by  these  investigators  or  detectives  in  connection  with 
the  litigation  against  the  said  railroad  company  represented 
the  general  method  adopted  by  those  in  charge  of  the  litiga- 
tion against  the  Metropolitan  Street  Eailroad  Company  in 
meeting  and  defeating  the  claims  of  those  who  had  made 
claims  against  the  railroad  company  to  recover  for  injuries 
that  had  been  sustained.  In  this  case,  it  is  more  the  system 
adopted  by  the  respondent  as  the  general  attorney  for  the  rail- 
road company,  and  the  methods  adopted  in  defeating  Utigants 
who  had  claims  against  his  client  that  are  before  us  for  con- 
sideration, than  the  fact  that  any  particular  payment  was 
made  and  approved. 

The  MetropoUtan  Street  Railroad  Company  had  presented 
against  it  each  year  a  very  large  number  of  claims  for  corn- 
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pensation  for  personal  injuries.  It  is  undoubtedly  true  that 
the  officials  of  that  company  were  satisfied  that  a  considerable 
portion  of  these  claims  were  fraudulent  and  without  merit, 
and  undoubtedly  the  protection  of  the  company  required  a 
thorough  investigation  of  each  claim  as  soon  as  notice  of  it  was 
called  to  the  attention  of  its  officers.  The  legitimate  expenses 
of  such  an  investigation  would  undoubtedly  be  justified,  and 
neither  the  general  officers  of  the  pompany  nor  the  respondent, 
its  attorney,  could  be  criticised  for  doing  their  utmost  to  defeat 
fraudulent  claims  and  prevent  unfounded  demands  against  the 
company  being  successfully  prosecuted;  but  the  necessities  of 
the  corporation  could  not  justify  an  approval  t>t  the  bribery  of 
witnesses  who  could  give  testimony  which  would  be  material 
to  the  trial  of  the  action,  or  of  the  payment  of  money  to  public 
officials  who  had  connection  with  either  the  investigation  of 
the  validity  of  the  claims  or  with  the  determination  of  the 
actions  brought  against  the  company  by  the  claimants.  It  is 
suggested  that  many  claims  against  this  company  were  not 
only  fraudulent,  but  were  attempted  to  be  sustained  by  fraud- 
ulent practices  on  the  part  of  those  presenting  them,  and  that 
the  respondent  was  justified  in  '^  fighting  fire  with  fire."  We 
cannot  accept  any  such  excuse  for  the  reprehensible  conduct  of 
which  he  is  accused  and  has  been  found  guilty.  These  charges 
relate  to  the  action  of  the  respondent,  an  attorney  at  law  and 
an  officer  charged  by  the  State  to  assist  in  the  disposition  of 
the  legal  business  of  his  client.  Over  the  officers  of  the  rail- 
road company  or  its  investigators  or  detectives  we  have,  in  this 
proceeding,  no  jurisdiction.  What  is  charged  here  is  that  this 
respondent,  who  had  assumed  the  responsibiUties  of  an  attor- 
ney at  law,  has  by  his  action  approved  and  justified  the  pay- 
ment of  large  sums  of  money  by  his  client  for  purposes  which 
tended  to  impede  and  obstruct  the  administration  of  justice, 
and  which  were  made  for  that  purpose.  Every  one  who  has 
had  to  do  with  the  litigation  in  actions  to  recover  for  personal 
injuries  is  constantly  impressed  with  the  perjury  and  fraud 
that  are  connected  with  these  cases.  Case  after  case  arises  in 
which  the  testimony  is  based,  not  upon  the  actual  recollection 
of  the  witnesses,  but  upon  what  seems  to  be  necessary  to  secure 
the  success  of  the  party  in  whose  behalf  the  witness  has  been 
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called  to  testify.  So  far  it  seems  to  have  been  impossible  to 
devise  any  effectual  method  by  which  witnesses  committing  the 
most  evident  perjury,  or  those  engaged  in  inducing  such  wit- 
nesses to  commit  perjury,  can  be  made  accountable.  But  what 
the  courts  can  do  is  to  see  to  it  that  its  officers  who  appear  for 
the  various  parties  to  these  controversies  shall  have  no  hand 
in  this  bribery  of  witnesses  or  subornation  of  perjury,  and  to 
hold  its  officers,  the  attorneys  who  appear  for  the  parties 
to  a  Utigation  and  represent  them  on  the  trial  of  cases, 
to  a  strict  accountability  for  their  acts  in  relation  to  the 
Utigation  that  comes  before  the  court.  It  will  not  do  for 
an  attorney  who  seeks  to  justify  himself  against  charges 
of  this  kind  to  show  that  he  has  escaped  criminal  respon- 
sibiUty  under  the  Penal  Law,  nor  can  he  blindly  shut  his 
eyes  to  a  system  which  tends  to  suborn  witnesses;  to  fsro- 
duce  perjured  testimony,  and  to  suppress  the  truth.  He  has 
an  active  affiirmative  duty  to  protect  the  administration  of 
justice  from  perjury  and  fraud,  and  that  duty  is  not  per- 
formed by  allowing  his  subordinates  and  assistants  to  attempt 
to  subvert  justice  and  procure  results  for  his  clients  based  upon 
false  testimony  and  perjured  witnesses.  The  seriousness  of 
this  case  is  that  a  large  corporation,  having  an  immense  mass 
of  litigation  before  the  court,  had  adopted  a  system  by  which 
large  sums  of  money  were  paid  for  the  purpose  of  influencing 
witnesses  who  were  to  appear  either  on  its  own  behalf  or  on 
behalf  of  its  opponents  so  that  their  testimony  would  be  favor- 
able to  the  respondent's  client.  It  would  appear  that  these 
investigators  or  detectives  were  under  the  immediate  control  of 
the  respondent  as  the  general  attorney  for  the  MetropoHtan 
Street  Eailroad  Company;  to  him  they  reported  the  result  of 
their  investigations;  to  him  they  presented  their  bills  or  state- 
ments of  expenses  that  they  had  incurred  in  the  performance  of 
their  duties;  and  it  was  his  approval  of  the  bills  and  accounts 
that  enabled  them  to  obtain  the  money  which  they  claimed 
from  the  Metropolitan  Street  Railroad  Company.  When  one 
of  these  investigators  pi^esented  an  accoimt  showing  payments 
for  a  particular  purpose,  and  asked  for  the  respondent's 
approval  of  that  account,  he  had  an  affirmative  duty  to  per- 
form to  see  to  it  that  the  money  had  been  properly  expended  on 
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behalf  of  his  client  and  that  his  chent  should  make  the  repay- 
ments, and  he  also  had  a  further  duty  to  the  court  and  to  the 
public  to  see  to  it  that  his  assistants  who  were  employed  by 
him  to  aid  in  the  defense  of  these  actions  had  not  used  the 
money  of  his  chent  to  obstruct  the  administration  of  justice  or 
to  induce  false  testimony  from  perjured  witnesses.  Where  it 
appears  upon  the  face  of  these  vouchers  that  his  subordinates 
had  spent  the  money  of  his  client  to  accomplish  such  results,  it 
was  his  clear  duty  to  the  court  and  to  the  profession  to  do  all 
that  was  possible  to  discourage  such  practices.  He  cannot 
escape  responsibility  for  his  acts  by  claiming  an  excess  of  work 
when  he  deliberately  approved  the  apphcation  of  his  chent's 
money  for  such  purposes  and  by  that  approval  secured  payment 
to  the  agents  and  investigators  who  had  applied  the  money  for 
the  purpose  indicated.  We  have  again  and  again  expressed 
our  conception  of  the  duty  resting  upon  an  attorney  in  rela- 
tion to  the  procuring  of  false  testimony  and  allowing  perjured 
witnesses  to  give  their  testimony  When  the  attorney  knew  it  to 
be  false  {Matter  of  Hardenhrooh,  135  App.  Div.  634;  affd., 
199  N.  Y.  6S9i  Matter  of  Schapiro,  144  App.  Div.  1;  Matter 
of  Flanneryy  150  id.  369);  and  in  considering  the  facts  proved  in 
this  case  we  wish  this  to  be  borne  in  mind,  that  we  are  not 
basing  our  determination  alone  upon  finding  this  respondent 
guilty  of  approving  any  one  of  the  specified  payments  that  it  is 
admitted  he  approved,  but  upon  his  general  course  of  approv- 
ing the  conduct  of  these  investigators  and  detectives  who  were 
acting  imder  him,  and  in  approving  the  payment  by  the  rail- 
road company  of  its  money  for  the  purposes  disclosed  by  the 
various  vouchers  that  he  did  approve.  It  is  well  to  call  specific 
attention  to  the  fact  that  the  approval  of  the  respondent  to 
these  vouchers  was  not  a  mere  j>ro/orma  approval  upon  which 
he  was  not  expected  to  have  personal  knowledge,  but  the 
approval  apparently  was  essential  to  the  payment  of  the  vouch- 
ers, and  the  railroad  company  depended  upon  his  knowledge  of 
the  propriety  of  the  payments  to  justify  its  applying  the  money 
for  the  purposes  specified.  It  was  proved  that  a  considerable 
number  of  these  vouchers  were  either  partly  or  wholly  in  the 
reepondent's  own  handwriting,  and  some  of  such  vouchers  were 
for  payments  which  were  the  most  objectionable.  It  is  quite 
App.  Div.-  Vol  CLI.        38 
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true  that  the  respondent  might  not  be  chargeable  with  the 
actual  payment  of  the  money  called  for  by  the  vouchers  for 
the  purposes  specified;  but  by  approving  the  vouchers  he 
approved  the  application  of  the  corporation's  money  to  the  pur- 
poses specified  in  the  vouchers,  and  it  made  no  difference  as  to 
the  respondent's  position  whether  or  not  these  investigators  or 
detectives  had  cheated  the  company  in  putting  in  vouchers  for 
payments  which  had  not  in  fact  been  made.  We  do  not  think 
it  necessary  to  exanline  in  detail  the  pajmients  which  were 
approved  in  these  vouchers.  A  general  statement  of  the  char- 
acter of  these  payments  will  be  suflBcient. 

The  first  subject  to  which  attention  wiU  be  called  related  to 
the  charge  of  the  improper  payments  by  the  respondent's  detec- 
tives to  the  plaintiff's  witnesses  in  actions  against  the  railroad 
company.  In  connection  with  these  payments  it  must  be 
remembered  that  the  great  mass  of  these  claimants  were  poor 
people  who  had  been  injured  in  the  operation  of  the  railroad 
for  which  the  respondent  was  the  general  attorney.  Generally 
in  cases  of  that  character  the  witnesses  are  in  humble  walks  of 
hfe,  to  whom  a  small  amount  of  money  is  of  considerable 
importance.  From  these  vouchers  it  would  appear  that  these 
investigators  or  detectives  were  constantly  in  the  habit  of 
interviewing  and  working  upon  those  who  might  be  expected 
to  be  witnesses  favorable  to  the  plaintiffs  in  the  support  of  their 
claims  against  the  railroad  company.  Thus  in  one  voucher  an 
investigator  was  allowed  for  disbursements:  "  Night  work  rop- 
ing plaintiff  and  locating  and  interviewing  his  witness  and 
learning  strength  of  his  case  "  —  eighteen  dollars  and  twenty- 
five  cents.  Another  was  for  "  suppers  with  plaintiff's  witnesses 
and  two  men  from  P.  O.  Department,  where  he  works,  on  Feb- 
ruary 16  and  17,  and  general  incidentals  in  getting  them 
right"  —  sixteen  dollars  and  fifty  cents.  Another:  "Paid  to 
plaintiff 's  two  witnesses  for  their  incidentals  and  lunches"  — 
seven  dollars  and  fifty  cents.  Another:  "  Expended  at  night 
*  *  *  with  plaintiff's  two  witnesses,  * .  *  *  and  with 
their  friends  for  puipose  of  keeping  them  away  from  home  " — 
eleven  dollars  and  sixty  cents.  "  Their  hotel  bills,  suppers  and 
breakfasts" — five  dollars  and  fifty  cents.  Another:  "Expended 
with  plaintiff's  two  witnesses  on  two  evenings  before  trial  of 
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case  in  order  to  properly  prepare  for  trial" — eight  dollars. 
Again:  "Expenses  of  visit  to  Astoria,  L.  I.,  expenses  there  in 
search  for  and  interviewing  plaintiff's  only  witness,  with  detec- 
tive from  Long  Island  City  who  knew  him;  expenses  in  New 
York  with  them  both  during  evening  and  morning  "  —  eighteen 
dollars.  Th^e  are  illustrations  of  the  methods  adopted  by  the 
railroad  company's  employees  in  getting  at  the  plaintiflf's  wit- 
nesses, and  from  these  vouchers  a  considerable  sum  of  money 
seems  to  have  been  paid  to  those  who  were  understood  to  be 
plaintiff's  witnesses,  or  for  their  benefit.  There  could  have 
been  but  one  object  in  the  expenditure  of  this  money  and  that 
was  to  break  down,  as  far  as  possible,  the  plaintiff's  case,  to 
influence  his  witnesses  favorably  to  the  railroad  company,  or 
extort  from  them  admissions,  or  lay  the  foundation  of  testimony 
that  would  contradict  their  testimony. 

A  considerable  number  of  these  vouchers  represented  dis- 
bursements to  or  with  the  defendant's  witnesses  by  these 
investigators  or  detectives,  and  there  seem  to  be  many  cases 
where  sums  of  money  were  paid  far  in  excess  of  any  proper 
compensation  to  witnesses  for  the  time  lost  in  attendiag  court. 
Thus  on  October  20,  1909,  there  was  paid  in  the  Nowak  case 
three  hundred  and  thirty-five  dollars  to  different  witnesses, 
the  amoimt  paid  to  each  ranging  from  sixty-five  dollars  to  ten 
dollars.  In  another  case  one  hundred  dollars  was  paid  to  a 
witness  for  time  lost  and  expenses  attending  court,  and  pay- 
ments of  twenty-five  dollars  and  ten  dollars  to  witnesses  were 
quite  numerous.  These,  standing  alone,^  might  not  justify 
action,  but  they  tend  to  sustain  the  conclusion  that  the  pay- 
ments were  made  in  these  cases  out  of  all  proportion  to  the 
proper  allowance  to  a  witness  for  lost  time  or  expenses  in 
attending  court. 

There  is  then  a  series  of  payments  made  to  court  officers, 
clerks  and  attendants  by  these  iovestigators  and  detectives.  In 
some  iQstances  these  vouchers  name  a  specific  case  in  relation 
to  which  clerks  or  other  officials  were  paid  money  by  the 
respondent.  In  other  instances  no  case  is  mentioned  but  the 
expenses  were  called  "general."  Thus  one  clerk  was  paid 
$75  for  ^'preparation  of  cases  for  trial."  There  are  other 
charges  of  $150  and  over  which  are  specified  as  amoimt  of 
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special  expenses  for  clerks,  assistant  clerks,  etc.,  for  a  six 
months'  period  from  January  to  July.  Payments  to  ''Calen- 
dar Clerk,  City  Court; "  to  ''  Court  attendants  who  remained 
in  charge  of  jury,"  and  general  payments  to  court  officers. 
According  to  these  vouchers  a  large  number  of  the  officials 
connected  with  the  courts  seem  to  have  received  either  money 
or  refreshments  from  these  investigators  or  detectives,  and 
amounts  are  allowed  for  "  expense  with  jurors  "  and  ''  expense 
with  secretary  of  judge"  and  lunches  with  witnesses  and 
court  officials.  It  certainly  cannot  be  assmned  that  this 
respondent  would  have  authorized  payments  of  this  kind  with- 
out expecting  that  his  client  was  to  receive  some  advantage  from 
his  connection  with  these  court  officials,  and  if,  in  consequence 
of  these  payments,  the  defendant  did  i-eceive  advantage  in 
relation  to  the  litigation  in  the  court,  it  was  certainly  at  the 
expense  of  the  adverse  party.  We  have  disciplined  an  attor- 
ney for  having  paid  to  the  clerk  of  a  court  a  sum  of  money 
for  the  purpose  of  influencing  the  clerk  in  placing  a  case  upon 
the  calendar  {Matter  of  Boland,  127  App.  Div.  746);  but 
here  was  not  an  isolated  instance  of  a  payment  to  a  clerk,  but 
a  course  of  conduct  continued  for  years  in  which  the  clerks 
and  attendants  and  those  engaged  in  assisting  in  the  administra- 
tion  of  justice  became  the  recipients  of  constant  gratuities  from 
this  corporation,  the  defendant  in  many  cases  before  the  court. 
There  are  then  among  these  vouchers  payments  to  poUce 
officers  aggregating  the  total  amount  of  over  $650  to  thirty- 
four  poUcemen.  Policemen  are  public  officers,  charged  with 
public  duties,  and  receiving  from  the  public  compensation  for 
the  services  which  they  render.  When  accidents  in  the  streets 
happen  they  are  either  witnesses  of  the  accident  itself  or 
appear  upon  the  scene  very  soon  after  the  accident,  and  are 
often  important  witnesses  as  to  the  particular  facts  in  relation 
to  the  accident.  Their  official  position  gives  them  a  credi- 
bility that  in  the  trial  of  these  cases  is  often  of  the  utmost 
importance.  And  yet  there  are  in  the  evidence  before  us  the 
cases  of  thirty-four  policemen  who  were  paid  various  sums  of 
money,  amounting  to  $100,  in  a  particular  case,  to  each  of  two 
policemen  who  figured  therein.  It  is  noticed  that  in  most  of 
the  cases  in  which  these  sums  were  paid  the  policemen  were 
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called  as  witnesses  for  the  defendant.  The  pretense  that  these 
sums  were  paid  to  these  policemen  in  looking  up  witnesses  for 
the  defendant,  or  in  giving  the  defendant  the  correct  names 
of  the  witnesses  to  the  accidents  as  ascertained  by  them,  is 
puerile.  What  the  defendant  railroad  company  wanted  was 
the  active  co-operation  of  these  police  officers  to  defeat  the  plain- 
tiff's claim,  and  whether  these  public  officers  were  bribed  for 
the  purpose  of  giving  false  testimony  or  giving  the  defendant 
railroad  company  the  advantage  of  ascertaining  who  the  wit-  . 
nesses  to  the  accident  were,  which  information  was  withheld 
from  the  plaintiff,  it  was  equally  reprehensible.  The  respond- 
ent himself  stated  in  answer  to  a  question  whether  he  meant 
that  the  police  officers  would  not  tell  the  truth  if  they  did  not 
get  the  money:  ''Well,  they  tell  it  more  cheerfully  when  they 
are  good  natured  and  friendly  with  the  company  than  when  they 
are  antagonistic;"  that  it  was  intended  to  keep  them  good 
natured  and  sympathetic  with  the  defendant  railroad  company. 
With  witnesses  about  to  be  called  for  a  party  on  the  trial, 
that  explanation  of  the  object  for  which  this  money  was 
paid  is  quite  suggestive.  The  payment  of  smns  of  money  by  a 
large  corporation  under  such  circumstances  is  most  improper. 
It  demoralizes  the  poUce  force;  justifies  them  in  expecting  pay- 
ment for  services  which  the  law  requires  them  to  perform  for 
the  compensation  which  they  receive  from  the  pubUc;  and  it 
was  clearly  the  duty  of  any  attorney,  when  any  attempt  was 
made  to  extort  money  by  public  officers,  to  inform  the  public 
officials  rather  than  by  acceding  to  the  demand  to  obtain  the 
advantage  of  a  public  officer's  assistance. 

We  then  have  a  series  of  payments  made  to  physicians  for 
the  plaintiffs  in  Utigations  against  this  railroad  company,  and 
many  of  those  payments  seem  to  us  to  be  reprehensible.  We 
recognize  the  importance  on  the  trial  of  the  testimony  of  a 
physician  as  to  the  plaintiff's  injuries  and  it  is  difficult  to  con- 
ceive any  justification  for  a  party  to  an  action  paying  to  the 
physician  of  the  adverse  party  whose  testimony  is  necessary  to 
such  party  a  sum  of  money  for  his  special  expenses,  or  for  the 
acceptance  by  a  reputable  physician  of  such  a  payment  from 
his  patient's  opponent.  The  referee  calls  special  attention  to 
the  Nowak  case,  where  the  case  was  once  tried  and  where  the 
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house  surgeon  of  the  hospital  to  which  the  plaintiff  was  taken 
was  sworn  as  a  witness  for  the  plaintiff.  Within  a  month 
after  that  trial,  the  doctor  who  had  thus  been  called  as  a  wit- 
ness for  the  plaintiff  received  a  payment  from  the  defendant 
of  $100,  and  the  orderly  who  attended  the  i)atient  in  the  hos- 
pital received  a  payment  of  $25.  The  case  was  retried  a  few 
months  later,  when  this  house  surgeon  and  orderly  were  both 
called  as  witnesses  for  the  defendant  and  the  defendant  received 
the  verdict. 

There  are  also  many  payments  to  hospital  employees,  and 
the  total  amount  paid  to  these  doctors  and  hospital  employees 
amounted  to  several  himdred  dollars.  Certainly  the  act  of 
the  respondent  in  approving  payments  to  physicians  and 
employees  of  hospitals  where  a  litigant  had  been  taken  after 
an  accident,  without  the  shghtest  evidence  that  these  payments 
were  for  any  expert  or  proper  services  rendered  to  the  defend- 
ant, cannot  be  justified. 

There  then  come  a  series  of  vouchera  showing  disburse- 
ments of  quite  large  amounts  of  money,  aggregating  over 
$7,000,  wherein  no  particular  object  for  the  disbursement  of 
the  money  is  stated.  They  all,  however,  relate  to  litigations. 
Sometimes  the  particular  case  is  mentioned  in  the  voucher  and 
sometimes  the  disbursements  are  called  '^  general,"  all  relat- 
ing, however,  to  htigations  in  which  the  Metropolitan  Street 
Eailroad  Company  was  involved.  The  payment  of  these  sums 
of  money  by  investigators  or  detectives  employed  to  assist 
in  the  trial  of  actions,  without  specifying  the  purposes  for 
which  the  payments  were  made,  considering  the  detail  with 
which  the  same  investigators  or  detectives  entered  on  other 
vouchers  the  specific  purposes  for  which  they  asked  reimburse- 
ment, is  certainly  suggestive.  No  satisfactory  explanation 
as  to  why  these  large  sums  of  money  were  paid  to  these  per- 
sons, without  a  detailed  statement  of  the  purpose  for  which 
the  money  was  used,  is  given.  There  is  not  even  a  statement 
as  to  the  general  purpose  for  which  the  payment  was  made,  or 
the  particular  case  in  which  it  was  expended,  which  would  cer- 
tainly have  been  the  case  if  the  reason  for  neglecting  to  state 
it  was  that  the  investigator  had  merely  forgotten  the  use  to 
which  the  money  had  been  applied.    What  these  investigators 
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did  with  this  large  sum  of  money  paid  to  them  by  the  corpo- 
ration, and  what  induced  the  corporation  to  pay  such  sums  of 
money  to  employees  of  this  kind  engaged  in  such  investiga- 
tions, is  not  disclosed,  and  the  explanation  of  the  respondent 
in  making  these  pajnnents  is  certainly  most  unsatisfactory. 

I  have  thus  stated  the  general  nature  of  the  system  estab- 
lished by  this  railroad  company  and  carried  out  and  operated 
by  this  respondent  as  its  attorney  in  relation  to  the  Utigated 
cases  which  were  before  the  court  and  involved  claims  against 
the  respondent's  client  for  damages.  Under  it  the  railroad 
company  paid  through  its  attorney,  who  appeared  for  it  to 
defend  actions  against  it,  thousands  of  dollars  in  tampering 
with  and  attempting  to  influence  those  whom  they  expected 
would  be  the  witnesses  against  it  and  the  public  officials  con- 
nected with  some  of  the  tribunals  which  tried  and  disposed  of 
the  Utigation  against  it.  It  was  a  system  that  deliberately  con- 
duced to  bribery  and  subornation  of  perjury.  And  the  respond- 
ent and  those  connected  with  him  in  making  these  payments 
could  have  had  no  possible  justification  in  applying  the  rail- 
road company's  money  in  makiag  those  pajnnents.  It  was  not 
one  isolated  fact,  or  a  payment  in  one  isolated  action,  but  a 
system  established  by  which  the  railroad  company's  employees 
were  justified  in  spending  the  railroad  company's  money  to 
defeat  recoveries  by  methods  which,  if  they  did  not  fall  directly 
within  the  criminal  law,  were  designed  to  accomplish  the 
purposes  which  the  provisions  of  the  criminal  law  were  enacted 
to  prevent.  These  investigators  would  deem  themselves  justi- 
fied in  expending  money  thus  placed  in  their  hands  for  the 
advantage  of  the  defendant  irrespective  of  the  particular  means 
used.  And  when  we  see  that  these  large  sums  of  money  were 
placed  in  their  hands  without  requiring  them  to  specifically 
account  for  the  use  that  they  made  of  the  money,  it  would 
justify  the  assumption  that  it  was  to  be  used  in  any  manner 
that  was  necessary  to  accomplish  the  defeat  of  those  presenting 
claims  against  the  company.  The  court  cannot  in  this  case,  or 
any  other  case,  lay  down  a  line  which  separates  the  proper  or 
improper  expenditure  of  money  in  the  prosecution  or  defense 
of  a  legal  claim.  The  matter  was  discussed  at  length  in  Matter 
of  Schapiro  (144  App.  Div.  1). 
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To  procure  the  testimony  of  witnesses  it  is  often  necessary  to 
pay  the  actual  expenses  of  a  witness  in  attending  court  and  a 
reasonable  compensation  for  the  time  lost.  It  is  often  neces- 
sary to  pay  a  reasonable  fee  to  an  expert  in  preparing  to  testify 
for  a  party  in  an  action.  And  there  are  many  incidental 
expenses  in  relation  to  the  prosecution  or  defense  of  an  action 
at  law  which  can  with  propriety  be  paid  by  a-  party  to  the 
action.  But  on  the  other  hand,  the  payment  of  a  sum  of 
money  to  a  witness  to  testify  in  a  particular  way;  the  payment 
of  money  to  prevent  a  witness'  attendance  at  a  trial;  the  pay- 
ment of  money  to  a  witness  to  make  him  ''  sympathetic  "  with 
the  party  expecting  to  call  him;  these  are  all  payments  which 
are  absolutely  indefensible  and  which  are  really  included  in  the 
general  definition  of  subornation  of  perjury.  The  payment  of 
a  sum  of  money  to  a  witness  to  '*  tell  the  truth ''  is  as  clearly 
subversive  of  the  proper  administration  of  justice  as  to  pay  him 
to  testify  to  what  is  not  true.  The  prevalence  of  perjury  is  a 
serious  menace  to  the  administration  of  justice,  to  prevent 
which  no  means  have  as  yet  been  satisfactorily  devised.  But 
there  certainly  can  be  no  greater  incentive  to  perjury  tl;ian  to 
allow  a  party  to  make  payments  to  its  opponent's  witnesses 
under  any  guise  or  on  any  excuse,  and  at  least  attorneys  who 
are  officers  of  the  court  to  aid  it  in  the  administration  of  justice 
must  keep  themselves  clear  of  any  connection  which  in  the 
slightest  degree  tends  to  induce  witnesses  to  testify  in  favor  of 
their  clients.  The  action  of  the  i-espondent  in  controlling  and 
managing  a  system  which  had  a  direct  tendency  to  accomplish 
that  purpose  is  one  that  we  cannot  too  severely  condemn. 
Attorneys,  whether  representing  corporations  or  individuals, 
must  clearly  understand  that  any  conduct  which  tends  to  par- 
ticipate in  or  approve  the  payment  of  money  to  witnesses  or 
public  officials  to  influence  the  administration  of  justice  will  be 
most  severely  condemned  and  considered  a  case  for  disbarment. 

The  respondent  is  not  a  young  attorney  whose  youth  and 
inexperience  would  justify  an  inference  that  he  did  not  under- 
stand or  appreciate  the  necessary  consequences  of  his  acts.  He 
was  admitted  to  the  bar  in  1882,  and  thereafter  was  associated 
with  well-known  and  reputable  attorneys.  He  had  defended 
various  street  railroad  companies  until  1898,  when  he  was 
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appointed  attorney  for  certain  street  railroads  which  were  sub- 
sequently consolidated  into  the  Metropolitan  Street  Railroad 
Company.  Whether  the  respondent  devised  the  objectionable 
method  of  meeting  accident  claims,  or  inherited  and  developed 
it,  is  immaterial.  In  either  case  he  was  equally  culpable. 
When  the  respondent  took  charge  of  the  affairs  of  the  Metro- 
politan Street  Railroad  Company  as  the  head  of  its  legal 
department,  and  thereafter  conducted  the  legal  affairs  for  that 
company,  he  was  under  no  obligation  to  continue  or  develop  a 
system  the  tendency  of  which  would  be  to  subvert  the  adminis- 
tration of  the  law  and  directly  tend  to  subornation  of  perjury. 
We  cannot  possibly  justify  conduct  of  this  kind  in  an  officer  of 
the  court,  and  it  becomes  our  imperative  duty  to  say  that 
any  attorney  who  takes  part  in  such  conduct  should  no  longer 
continue  a  member  of  the  profession. 
The  respondent  is,  therefore,  disbarred. 

McLaughlin,  Clarke,  Scott  and  Dowling,  JJ.,  concurred. 
Respondent  disbarred. 


Louis  Oppenheimer,  Appellant,  t\  Emanuel  Van  Raalte  and 
Zealie  Van  Raalte,  Copartners,  Doing  Business  under  the 
Firm  Name  of  S.  Oppenheimer  &  Levy,  Respondents. 

First  Department,  June  28, 1912. 

Discovery  —  examination  of  defendant  before  trial  —  accounting — 
sufficiency  of  affidavit. 

Where  in  an  action  to  recover  a  balance  of  salary  due  under  a  written  con- 
tract by  which  the  plaintiff  was  employed  for  the  years  1908  and  1909, 
and  was  to  receive  as  salary  three  per  cent  of  the  net  profits  of  the  busi- 
ness of  the  defendants  for  each  of  said  years,  the  defendant  guarantee- 
ing that  plaintiff  should  receive  at  least  $6,000  each  year,  and  the  plain- 
tiff alleges  that  the  profits  for  the  year  1909  were  in  excess  of  $400,000, 
and  that  he  was  entitled  to  receive  $6,000  in  addition  to  the  amount  i>aid 
him  as  salary  for  that  year,  he  is  entitled  as  a  matter  of  right  to  examine 
the  defendants  before  trial. 

The  plaintiff  cannot  maintain  an  action  for  an  accounting  under  such  a 
contract. 

It  is  not  necessary  to  allege  expressly  that  the  applicant  intends  to  use  the 
deposition  upon  the  trial.  If  it  appear  from  the  whole  affidavit  that 
the  only  object  of  examining  the  adverse  party  is  to  obtain  evidence 
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which  is  material  upon  the  trial  for  the  party  making  the  application, 
the  affldavit  is  sufficient. 

A  mere  statement  in  the  affidavit  of  the  attorney  for  the  applicant  that 
if  the  testimony  should  fail  to  prove  the  facts  sought  to  be  proven  by 
the  examination  it  would  not  be  read,  does  not  justify  the  vacation  of 
the  order,  where  from  other  facts  alleged  it  appears  that  the  witness 
must  have  knowledge  of  material  facets. 

DowLiNO,  J.,  dissented. 

Appeal  by  the  plaintiff,  Louis  Oppenheimer,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Tenn 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  26th  day  of  April,  1912,  vacating  an  order  for  the 
examination  of  the  defendants  before  trial. 

Emery  H,  Sykes,  for  the  appellant. 

Charles  Trosk,  for  the  i-espondents. 

Ingraham,  p.  J. : 

This  action  was  to  recover  the  balance  of  salary  due  to  the 
plaintiff  imder  a  written  contract  by  which  the  plaintiff  was 
employed  for  the  years  1008  and  1909  and  was  to  receive  as 
salary  three  per  cent  of  the  net  profits  of  the  business  of  the 
defendants  for  each  of  said  years,  the  defendants  guaranteeing 
that  plaintiff  should  at  least  receive  $6,000  each  year.  For  the 
year  1908  the  plaintiff  was  paid  $11,847.31  which  would  show 
a  net  profit  for  that  year  of  nearly  $400,000.  For  the  second 
year,  although  the  plaintiff  swears  that  the  business  had  con- 
tinued without  substantial  decrease,  the  defendants  claimed 
that  their  profits  were  not  in  excess  of  $200,000,  and  refused 
to  make  any  payment  above  the  $6,000,  which  the  plaintiff 
was  paid.  The  plaintiff  alleges  that  the  profits  for  the  year 
1909  were  in  excess  of  $400,000,  and  that  he  was  entitled  to 
receive  $6,000  in  addition  to  the  amount  that  was  paid  him  as 
salary  for  that  year. 

The  mere  statement  of  this  cause  of  action  is  sufficient  to 
establish  that  the  only  method  the  plaintiff  has  of  proving  his 
cause  of  action  is  to  examine  the  defendants  before  trial.  The 
plaintiff  has  no  recoixls  of  the  defendants'  business,  and  the 
defendants  alone  can  supply  the  legal  proof  to  show  what  their 
net  profits  were  for  the  year  1909  to  which  the  plaintiff  was 
entitled  to  a  percentage.    The  plaintiff  cannot  maintain  an 
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action  for  an  accounting  under  such  a  contract,  but  is  required 
to  bring  an  action  at  law,  and  for  the  court  to  refuse  to  allow 
him  to  examine  the  defendants  before  trial  so  as  to  prove  his 
cause  of  action  would  be  to  prevent  the  plaintiff  from  having 
a  recovery,  although  if  such  testimony  had  been  allowed  he 
would  have  a  good  cause  of  action.  It  is  conceded  that  upon 
these  papers  the  materiality  of  the  testimony  of  the  defendants 
clearly  appears,  and  that  the  plaintiff  would  certainly  be  enti- 
tled to  subpcEna  the  defendants  at  the  trial  and  to  prove  by  the 
testimony  of  his  witnesses  or  by  the  enforced  production  of 
the  defendants'  books  what  the  actual  net  profits  of  the  busi- 
ness for  the  year  1909  were.  Section  870  of  the  Code  of  Civil 
Procedure  provides  that  the  deposition  of  a  party  to  an  action 
pending  in  a  court  of  recordmay  be  taken  at  his  own  instance  or 
at  the  instance  of  an  adverse  party  at  any  time  before  or  during 
the  trial  as  prescribed  in  this  article.  Section  872  provides  that 
the  person  desiring  to  take  a  deposition  as  prescribed  in  this 
article  may  present  to  a  judge  of  the  court  in  which  the  action 
is  pending  an  affidavit  settiag  forth  among  other  thiags  the 
name  and  residence  of  the  person  to  be  examined,  and  that  the 
testimony  of  such  person  is  material  and  necessary  for  the 
party  making  such  application  or  the  prosecution  or  defense  of 
such  action.  Section  873  provides  that  the  judge  to" whom 
such  an  affidavit  is  presented  must  grant  an  order  for  the 
examination  if  an  action  is  pending.  I  think  the  plaintiff  in 
this  case  has  brought  himself  clearly  within  these  "sections  of 
the  Code  of  Civil  Procedure  and  is,  therefore,  entitled  as  a 
matter  of  right  to  examine  the  defendants  before  trial.  The 
facts  and  circumstances  showing  the  materiality  of  the  defend- 
ants' evidence  is  stated,  and  it  is  apparent  from  the  nature  of 
the  action  and  the  facts  stated  that  the  evidence  of  the  defend- 
ants upon  this  examination  is  necessary  to  enable  plaintiff  to 
prove  the  amoimt  to  which  he  was  entitled.  (Gen.  Eules  Pr., 
rule  82.)  I  think  the  plaintiff  was,  therefore,  entitled  to  the 
order  that  was  granted,  and  it  should  not  have  been  vacated. 
One  of  the  few  objections  to  these  orders  which  has  sur- 
vived is  that  it  is  necessary  that  it  should  appear  from  the 
affidavit  that  the  party  applying  for  the  examination  of  his 
adverse  party  intended  to  use  the  deposition  upon  the  trial  of 
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the  action.  It  is  not  necessary  that  an  express  allegation 
to  that  effect  should  appear  in  the  affidavit,  but  if  it  appears 
from  the  whole  affidavit  that  the  only  object  of  examining  the 
adverse  party  was  to  obtain  evidence  which  was  material  upon 
the  trial  of  the  action  for  the  party  making  the  appUcation  the 
order  was  properly  granted.  In  this  case  the  affidavit  of  the 
plaintiff  upon  which  the  order  for  the  examination  of  the  defend- 
ants was  obtained  states  that  ^Hhe  testimony  of  each  of  the 
defendants  is  material  and  necessary  for  me  as  plaintiff  in  the 
prosecution  of  this  action,  since  I  am  obliged  to  prove  by  their 
testimony  the  profits  which  were  actually  made  by  the  defend- 
ants in  their  business  during  1909,  and  the  value  and  efficiency 
of  my  services.  This  information  is  wholly  within  the  posses- 
sion of  the  defendants,  who  are  the  exclusive  proprietors  of 
their  business."  I  think  this  allegation  would  have  been  suffi- 
cient to  have  justified  the  court  in  granting  the  application. 
The  attorney  for  the  plaintiff,  however,  supplements  this  affi- 
davit by  a  statement:  ''If  such  examination  is  delayed  until 
the  trial  of  the  action  the  trial  will  require  a  long  time,  books 
will  be  examined  during  its  progress  and  the  time  of  the  court 
will  be  greatly  wasted.  It  is  our  purpose  to  read  this  testi- 
mony in  evidence  at  the  trial  of  this  action,  unless  it  is  of  a 
character  very  different  from  what  we  anticipate."  And  it 
was  said  by  the  court  below  and  is  claimed  by  counsel  on 
this  appeal  that  because  of  this  statement  in  the  affidavit 
of  the  attorney  for  the  plaintiff  this  order  was  improperly 
granted.  We  have  held  under  ordinary  circumstances  that 
the  party  must  make  the  affidavit  and  it  is  upon  his  statement 
of  the  object  of  the  examination  that  the  court  was  justified  in 
proceeding.  As  before  stated,  his  affidavit  was  sufficient  to 
justify  the  court  granting  this  application.  His  attorney  states 
his  intention  as  to  the  use  of  the  deposition  of  the  defendants 
when  taken.  He  states  that  it  is  their  intention  to  use  it  on 
the  trial  unless  it  is  different  from  what  they  anticipate  it  will 
be,  a  qualification  which  seems  to  me  to  be  entirely  immaterial, 
as  in  every  case  when  an  intention  to  use  a  deposition  on  the 
trial  is  made  it  is  of  course  subject  to  the  qualification  that  if 
for  any  reason  the  deposition  should  not  prove  the  fact  that 
the  party  stated  he  expects  to  prove  by  the  examination  of  the 
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witness  it  would  be  useless  to  read  the  deposition,  as  it  would 
not  tend  to  prove  the  cause  of  action  and  it  would  not  be 
competent  evidence.  The  statute  does  not  require  a  party 
taking  a  deposition  before  trial  to  read  the  evidence  taken  on 
the  trial,  but  by  section  881  of  the  Code  of  Civil  Procedure 
it  is  provided  that  the  deposition  or  a  certified  copy  thereof 
may  be  read  in  evidence  by  either  party  at  the  trial  of  or 
upon  the  assessment  of  damages,  by  writ  of  inquiry,  or  upon 
a  reference,  or  otherwise,  in  the  action  or  in  any  special 
proceeding  specified  in  the  original  affidavit  or  stipulation,  or 
in  any  other  action  or  special  proceeding  thereafter  brought 
between  the  same  parties  or  between  any  parties  claiming 
under  them  or  either  of  them,  thus  allowing  either  party  to  use 
the  testimony  of  a  witness  taken  under  an  order  provided  for 
in  this  article  of  the  Code  but  without  requiring  either  party 
to  read  such  deposition.  It  must,  of  course,  appear  from  the 
papers  presented  that  the  application  is  made  in  good  faith  for 
the  purpose  of  obtaining  testimony  to  be  used  upon  the  trial  of 
the  action,  and  the  facts  tending  to  show  that  the  testimony  of 
the  witness  is  material  and  necessary  to  be  used  on  the  trial 
must  appear  to  justify  the  taking  of  evidence;  but  where  it 
does  appear  that  the  testimony  that  the  witness  can  give  will 
be  material  to  the  party  making  the  apphcation,  and  that  the 
application  is  made  id  good  faith  for  the  purpose  of  obtaining 
testimony  to  be  used  upon  the  trial,  a  mere  statement  in  the  affi- 
davit of  the  attorney  for  the  party  making  the  apphcation  that 
if  the  testimony  should  fail  to  prove  the  facts  which  the  party 
making  the  application  has  sought  to  prove  by  the  examination 
it  would  not  be  read,  where  from  other  facts  alleged  it  appears 
that  the  witness  must  have  knowledge  of  the  facts  which  are 
material,  does  not  justify  the  vacation  of  the  order. 

It  follows,  therefore,  that  the  order  appealed  from  must  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
motion  to  vacate  the  order  for  the  examination  of  the  defend- 
ants denied,  with  ten  dollars  costs. 

Laughlix,  Clarke  and  Mn.LER,  JJ.,  concurred;  Dowling, 
J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied^  with  ten  doUars  costs. 
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In  the  Matter  of  the  Carnegie  Trust  Company,  in  Liquidation. 

In  the  Matter  of  the  AppUcation  of  the  Superintendent  of 
Banks  op  the  State  of  New  York,  Eespondent,  for  Leave 
to  Declare  and  Pay  a  Supplemental  First  Dividend  to  the 
Creditors  of  Said  Carnegie  Trust  Company. 

John  J.  Kennedy,  State  Treasurer  of  the  State  of  New  York, 
Appellant;  Nineteenth  Ward  Bank,  Eespondent. 

First  Department,  June  7,  1912. 

Debtor  and  creditor  — -  priority  of  claim  of  State  to  moneys  on  deposit  in 
insolvent  trust  company. 

The  State,  being  a  depositor  in  and  creditor  of  an  insolvent  trust  com- 
pany, is  entitled  under  the  common  law  to  a  preference  in  payment  over 
unsecured  general  creditors. 

The  common-law  rule  giving  the  State  priority  of  payment  over  unse- 
cured creditors  has  not  been  impliedly  repealed  by  the  failure  of  the 
Banking  Law  to  provide  for  such  priority. 

Appeal  by  John  J.  Kennedy,  State  Treasurer  of  the  State  of 
New  York,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  12th  day  of  March,  1912, 
denying  a  preference  to  the  Treasurer  of  the  State  of  New 
York  as  a  depositor  in  and  creditor  of  the  Carnegie  Trust 
Company. 

Robert  P.  Beyer,  Deputy  Attorney-General^  for  the  appellant. 

Frank  M.  Patterson,  for  the  respondent  State  Superintend- 
ent of  Banks. 

Tompkins  Mcllvaine,  for  the  respondent  Nineteenth  Ward 
Bank. 

Scott,  J. : 

This  appeal  presents  but  the  single  question  whether  or  not 
the  State,  being  a  depositor  in  and  creditor  of  an  insolvent 
bank  or  truat  company,  is  entitled  to  a  preference  in  payment 
over  misecured  general  creditors.  There  is  no  dispute  as  to 
the  facts.     The  Carnegie  Trust  Company  of  New  York  city, 
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incorporated  by  this  State,  failed  and  went  into  liquidation  on 
January  7, 1911.  It  had  then  on  deposit  the  sum  of  $135,839.90 
belonging  to  the  State  of  New  York,  all  but  a  few  thousand 
dollars  of  which  was  part  of  a  special  fund  known  as  the 
canal  fund.  As  security  for  the  amounts  so  deposited  the  trust 
company  had  filed  with  the  State  authorities  two  bonds  in  the 
aggregate  smn  of  $265,000,  one  a  bond  of  the  United  States 
Fidelity  and  Guaranty  Company  of  Baltimore,  Md.,  for  $75,000, 
and  the  other  a  bond  of  the  ^tna  Indemnity  Company  of 
Hartford,  Conn.,  for  $190,000.  The  United  States  Fidehty  and 
Guaranty  Company  has  paid  to  the  State  of  New  York  the  sum 
of  $38,471.12,  which  was  accepts  in  full  satisfaction  of  its 
obligations  under  its  bond.  This  amount  was  applied  by  the 
State  Treasurer  first  to  the  payment  in  full  of  the  deposit  of 
the  general  funds  of  the  State,  and  the  balance,  amounting  to 
$35,048.24,  was  applied  to  the  payment  of  the  canal  fund  on 
deposit  with  said  trust  company,  leaving  a  balance  due  of  such 
canal  fund  of  $97,372.73,  and  the  State  now  claims  to  be  enti- 
tled to  a  preferential  payment  of  this  sum.  It  does  not  appear 
that  the  ^tna  Indemnity  Company  has  paid  anything  on 
account  of  its  obligations. 

There  is  no  doubt  that  at  conmaon  law  the  sovereign  was 
entitled  to  a  preference  in  the  payment  of  debts  due  to  him  by 
an  insolvent.  "It  is  perfectly  clear  that  at  common  law  the 
King  has  very  peculiar  prerogatives,  much  beyond  the  conunon 
right  of  a  subject  for  the  collection  of  his  debts.  Of  these 
(not  to  mention  others  which  are  not  to  the  present  purpose)  one 
was  that  where  one  was  indebted  to  the  King  and  likewise  to 
other  persons,  the  King's  debt  was  to  be  preferred  in  payment, 
that  is,  the  King  was  to  be  paid  before  any  other  creditor  of 
the  party,  and  consequently  to  be  preferred  in  an  execution 
(Mad.  Exch.  183,  Chap.  C  23  s  7).  The  general  rule  is,  and 
this  has  been  acknowledged  in  all  cases,  that  when  the  right 
of  the  King  and  that  of  his  subject  concurred,  that  of  the  King 
shall  prevail."  {Giles  v.  Grover,  9  Bmg.  128, 183.)  That  this 
prerogative  preferential  right  of  payment  existed  at  common 
law  on  April  19,  1775,  is  indisputable  and  undisputed.  By  the 
first  Constitution  of  this  State,  adopted  in  1777,  it  was  provided 
"That  such  parts  of  the  common  law  of  England,  and  of  the 
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statute  law  of  England  and  Great  Britain,  and  of  the  acts  of 
the  Legislature  of  the  Colony  o^  New  York,  as  together  did 
form  the  law  of  the  said  Colony  on  the  19th  day  of  April,  in 
the  year  of  Our  Lord  one  thousand  seven  hundred  and  seventy- 
five,  shall  be  and  continue  the  law  of  this  State,  subject  to 
such  alterations  and  provisions  as  the  Legislature  of  this  State 
shall,  from  time  to  time,  make  concerning  the  same."  (§  35.) 
The  same  provision  has  been  continued  in  each  succeeding  Con- 
stitution, its  present  form  being  as  follows:  '^Such  parts  of 
the  common  law,  and  of  the  acts  of  the  Legislature  of  the 
Colony  of  New  York,  as  together  did  form  the  law  of  the  said 
Colony,  on  the  nineteenth  day  of  April,  one  thousand  seven 
hundred  and  seventy-five,  and  the  resolutions  of  the  Congress 
of  the  said  Colony,  and  of  the  convention  of  the  State  of  New 
York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  altered;  and  such  acts  of  the  Legislature  of 
this  State  as  are  now  in  force,  shall  be  and  continue  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature 
shall  make  concerning  the  same."    (Art.  1,  §  16.) 

A  similar  pi-ovision  is  to  be  found  in  many  other  State  Con- 
stitutions. '^In  adopting  the  common  law  of  England  the 
people  of  this  State  took  over  such  of  its  rules  as  were  applica- 
ble to  and  consistent  with  their  condition  and  circumstances. 
It  became  and  is  the  law  of  the  State  and  the  basis  of  its  juris- 
prudence, except  so  far  as  its  principles  and  niles  of  action 
have  been  modified  by  Constitution,  statutes  or  usages;  or  were 
inapplicable  to  our  situation."  {Fulton  L,,  H.  &  P.  Co.  v. 
State  of  New  York,  200  N.  Y.  400,  412.) 

Among  other  consequences  of  this  adoption  of  the  common 
law  of  England  as  the  fundamental  basis  of  our  jurisprudence 
was  the  devolution  upon  the  people  of  the  State  of  the  preroga- 
tives of  the  English  sovereign,  held  and  enjoyed  by  him  for  the 
public  benefit.  The  preferential  right  of  the  State  to  be  paid 
taxes  due  it  has  been  frequently  recognized  and  enforced  and 
is  traceable  directly  to  the  devolution  upon  the  State  of  the 
prerogative  of  the  English  sovereign.  In  Central  Trust  Com- 
pany V.  New  York  City  &  N.  R.  R.  Co.  (110  N.  Y.  250)  it 
was  said:  *' We  reiterate  the  statement  of  Porter,  J.,  in  /n  re 
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Receivership  of  Columbian  Insurance  Company  (3  Abb.  Ct.  of 
App.  Dec.  239),  that  there  is  great  force  in  the  claim  that  *  the 
State  has  succeeded  to  all  the  prerogatives  of  the  British  Crown 
so  far  as  they  are  essential  to  the  efficient  exercise  of  powers 
inherent  in  the  nature  of  civil  government,  and  that  there  is 
the  same  priority  of  right  here,  in  respect  to  the  payment  of 
taxes,  which  existed  at  common  law  in  favor  of  the  public 
treasury. ' "  Again  this  court  said  in  Matter  of  Atlas  Iron  Con- 
struction Co.  (19  App.  Div.  415,  419):  ''The  right  of  the  people 
of  the  State  to  collect  a  tax  imposed  directly  by  the  State  is  cer- 
tainly equal  to  the  right  of  the  poUtical  divisions  of  the  State — 
which  are  merely  poUtical,  and  organized  for  the  convenience 
of  administration  —  to  a  priority  over  the  general  creditors  of 
the  corporation.  Such  tax  is  imposed  by  the  State  sovereignty 
for  the  purpose  of  providing  for  the  State  and  local  govern- 
ment; and  as  was  said  by  the  Court  of  Appeals  in  the 
Columbian  Insurance  Co,  Case  (5?ipra):  'The  interest  subse- 
quently acquired  by  the  creditor  was  subject  to  the  prior  rights 
of  the  State;  and  when  the  property,  in  virtue  of  local  process, 
came  to  be  in  custodia  legis,  it  was  the  duty  of  the  court  to 
respect  this  priority  of  right  in  the  application  of  the  funds  of 
the  insolvent  corporation. ' "  There  is  nothing  to  the  contraiy  in 
Wise  V.  Wise  Company  (153  N.  Y.  507).  All  that  was  decided 
in  that  case  was,  in  the  words  of  the  opinion,  that  "Where 
there  is  no  statute  giving  the  preference,  and  no  warrant  or 
process  has  been  issued  for  the  collection  of  a  tax  on  personal 
property,  there  is  no  controlling  authority  for  preferring  such 
a  claim  over  specific  prior  liens  in  favor  of  creditors  obtained 
by  levy  under  attachments  or  executions,*'  Central  Trust  Co. 
V.  Third  Ave.  B.  B,  Co,  (186  Fed.  Rep.  291),  much  relied  on 
by  respondent,  is  to  the  same  effect,  denying  the  State's 
preference  only  as  to  prior  debts  specifically  secured  by  lien. 

In  the  present  case  the  State  makes  no  claim  to  be  preferred 
over  creditors  holding  specific  prior  liens.  We  think  that  it 
may  safely  be  said,  so  far  as  concerns  the  collection  of  taxes, 
that  "  the  weight  of  authority,  even  in  the  absence  of  a  statu- 
tory lien  or  preference,  seems  to  support  the  right  of  the  State 
to  a  preference  where  the  effect  of  the  allowance  thereof  will 
App.  Div.— Vol.  CLI.        39 
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not  displace  specific  prior  liens  obtained  in  favor  of  other  cred- 
itors." (Per  Greenbaum,  J.,  in  Matter  of  Traders  &  Travelers* 
Accident  Co.,  68  Misc.  Rep.  440,  441.)  If  the  State  by  vritue 
of  its  inherent  prerogative  right  is  entitled  to  a  preference  in  the 
payment  of  taxes,  which  are  but  debts  due  to  the  State  created 
by  the  exercise  of  its  arbitrary  power,  it  is  but  a  step  to  hold  that 
it  is  entitled  to  a  preference  in  the  payment  of  other  debts  by 
virtue  of  the  same  prerogative  right.  And  so  it  has  generally 
been  held  in  States  which  have  adopted  the  common  law  of 
England.  {Robinson  v.  Banh  of  Darien,  18  Gra.  165;  Seay  v. 
Bank  of  Roiney  66  id.  609;  Booth  v.  State  of  Georgia,  134  id. 
163;  State  v.  Bank  of  Maryland,  6  GiU  &  J.  [Md.]  205;  Oren 
V.  Wrightson,  61  Md.  34;  State  v.  Northern  Trust  Co.,  70 
Minn.  393;  State  v.  Bell,  64  id.  400;  Ins.  Comr.  v.  Commercial 
Mutual  Ins.  Co.,  20  R.  I.  7.  See,  also,  26  Am.  &  Eng.  Ency. 
of  Law  [2d  ed.],  479,  and  cases  cited.)  The  leading  case 
opposed  to  this  view  is  one  in  New  Jersey  {Freeholders  of  Mid- 
dlesex Co.  V.  State  Bank  of  New  Brunswick,  29  N.  J.  Eq. 
268;  aflfd.  on  opinion  below,  30  id.  311).  The  vice-chancellor 
admitted  that  the  prerogative  right  of  preference  in  payment 
had  always  been  maintained  in  England,  and  conceded  that 
''If  by  the  adoption  of  the  common  law  New  Jersey  became 
invested  with  this  right,  it  holds  it  now  in  all  its  origi- 
nal force,  and  may  wield  it  to-day  in  all  its  iron  vigor."  He 
then  proceeded  to  hold,  upon  a  review  of  the  New  Jersey 
authorities,  that  the  State  of  New  Jersey  had  never  adopted 
this  particular  prerogative  right  from  the  common  law,  being 
mainly  brought  to  this  conclusion  apparently  by  the  circum- 
stances that  until  then  the  State  had  never  attempted  to  exer- 
cise the  right.  As  has  been  shown,  the  exact  contrary  is  true 
in  this  State.  With  respect  to  certain  debts,  to  wit,  taxes  due 
to  it,  the  State  has  uniformly  and  successfully  insisted  upon 
its  preferential  right  to  payment  over  creditors  holding  no 
specific  lien.  The  authority  of  the  New  Jersey  case  above 
referred  to  is  also  much  weakened  by  the  fact  that  the  deci- 
sion as  to  the  State's  preferential  right  was  xmnecessary, 
because  the  vice-chancellor  found  another  quite  sufficient 
reason  for  denying  the  claim  of  the  State  in  the  circumstance 
that  before  it  had  asserted  any  claim  to  a  preference  a  receiver 
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of  the  bank  had  been  appointed  and  the  title  to  all  the  assets 
liad  passed  to  him.  Of  course  all  the  cases  dealing  with  the 
right  of  the  United  States  to  a  preference  in  payment  are  beside 
the  mark,  for  the  United  States  never  adopted  the  common 
law  as  the  foundation  of  its  jurisprudence,  and  any  right 
to  a  preference  which  it  asserts  must  be  f oimd  in  statutory 
authority. 

If  the  right  of  the  State  to  a  priority  of  pajrment  over 
unsecured  creditors  is  acknowledged  as  to  taxes,  as  it  must  be 
in  this  State,  it  is  not  easy  to  see  how,  upon  any  logical  groimd 
that  right  can  be  denied  as  to  indebtedness  arising  out  of  the 
loBS  of  the  State  funds  after  they  have  been  collected.  They 
hoth  rest  upon  the  same  footing.  The  claim  of  the  State  in 
either  case  rests  upon  no  private  right,  but  upon  the  right  of 
all  the  people.  The  money  is  necessary  and  vital  to  the  exist- 
ence of  the  government  and  the  carrying  on  of  the  govern- 
mental functions,  and  as  the  right  of  the  public  is  always  para- 
mount to  that  of  the  individual,  so  its  right  to  collect  and  to 
recover  public  funds  mxist  be  held  to  be  paramoimt.  The  fund 
on  deposit  in  the  trust  company  was  one  created  and  main- 
tained by  unequivocal  acts  of  sovereignty.  It  was  established 
by  act  of  the  people,  and  is  emphatically  a  fund  belonging  to  the 
people  in  their  sovereign  capacity.  {State  v.  SheltoUy  47  Conn. 
400.)  The  government  of  the  State  is  estabhshed  for  the  good 
of  the  whole,  and  can  be  supported  and  carried  on  only  by 
means  of  its  revenues,  which  revenues  the  general  good  requires 
shall  be  protected.  Consequently  a  priority  in  the  payment  of 
dehts  due  to  it  is  necessary  for  the  general  good  to  the  end 
and  that  its  governmental  f  imction  may  be  properly  performed. 
{State  V.  Bank  of  Maryland,  supra.) 

It  is  suggested  by  the  respondent  that  because  the  Banking 
Law  (Consol.  Laws,  chap.  2  [Laws  of  1909,  chap.  10],  as  amd.) 
fails  to  provide  that  the  State  shall  be  entitled  to  priority  of 
payment,  the  State  should  be  deemed  to  have  reUnquished  its 
prerogative  right.  What  is  more  to  the  point  is  that  the 
Banking  Law  has  not  declared  that  the  State  shall  7iot  have 
priority.  Eepeals  by  implication  are  not  favored  {People  ex 
rel.  Brourn  v.  Metz,  119  App.  Div.  271,  276;  Orimmer  v.  Tene- 
ment Hoiise  Department,  204  N.  Y.  370,  378),  and  especially 
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is  this  true  of  implied  repeals  of  the  common  law.  Henoe  the 
well-established  rule  that  statutes  in  derogation  of  the  common 
law  must  be  strictly  construed.  In  Bostn  v.  Lidgerwood  Mfg. 
Co,  (89  App.  Div.  245,  248)  Mr.  Justice  Woodward  said: 
''  Lord  Coke  (2  Coke's  Inst.  200)  lays  down  the  proposition  that 
a  statute  made  in  the  affirmative,  without  any  negative, 
expressed  or  implied,  does  not  take  away  the  common  law, 
and  this  rule  is  now  elementary."  To  the  same  effect,  also 
quoting  Lord  Coke,  is  Hardmann  v.  Botven  (39  N.  Y.  196, 198). 
In  Berths  v.  Nunan  (92  N.  Y.  152),  dealing  with  the  effect  of 
a  conveyance  of  real  property  to  a  husband  and  wife  jointly, 
the  court  said:  **  In  construing  these  statutes  the  rule  must  be 
observed,  and  usually  has  been  observed,  that  statutes  chang- 
ing the  common  law  must  be  strictly  construed,  and  that  the 
common  law  must  be  held  no  further  abrogated  than  the 
clear  import  of  the  language  used  in  the  statutes  absolutely 
requires." 

We  are  unable  to  see  any  significance,  so  far  as  concerns  the 
question  now  under  discussion,  in  the  fact  that  the  State  took 
security  for  its  deposit  in  the  form  of  bonds  of  fidelity  com- 
panies. That  seems  to  have  been  a  mere  precaution  for  greater 
certainty.  We  are,  thei-efore,  of  the  opinion  that  the  State 
was  entitled  to  be  paid  the  balance  of  the  canal  fund  on  deposit 
in  preference  to  any  other  creditor  holding  no  specific  lien  upon 
the  assets  of  the  trust  company.  All  the  facts  are  before  the 
court  in  the  referee  s  report  and  they  cannot  be  changed.  We 
are,  therefore,  in  a  position  to  make  the  order  which  the  Special 
Term  should  have  made,  and  to  enter  an  order  directing  pay- 
ment in  accordance  with  this  opinion. 

Ingraham,  p.  J.,  McLaughlin,  Clarke  and  Dowling,  JJ., 
concurred. 

Order  revei'sed  and  order  entered  as  stated  in  opinion.  Order 
to  be  settled  on  notice. 
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Robert  Reis  and  Company,  Appellant,  v.  John  E.  Volck, 

Respondent. 

First  Department,  June  7,  1912. 

Principal  and  a^nt  —  recovery  by  principal  of  profits  made  by  a^nt 
from  sale  of  competing  line  of  goods  —  action  for  moneys  had  and 
received. 

An  agent  who,  after  contracting  for  a  fixed  compenHation  to  devote  his 
entire  services  to  the  stalling  of  a  certain  line  of  goods  for  his  principal, 
engages  for  his  own  profit  in  selling  a  similar  line  of  goods  in  competi- 
tion with  his  principal's  business,  cannot  be  permitted  to  retain  the 
profits  of  his  unfaithful  acts,  and  the  principal  is  entitled  to  recover 
them  without  proving  damage  to  himself  by  loss  of  profits  or  otherwise. 

An  action  for  moneys  had  and  received  is  an  appropriate  remedy  in  such 
a  case. 

DoWLiNu,  J.,  dissented,  with  memorandum. 

Appeal  by  the  plaintiff,  Robert  Reis  and  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  28th  day  of  October,  ll^ll,  upon  the  dismissal  of  the  com- 
plaint by  direction  of  the  court  at  the  close  of  plaintiff's  case 
on  a  trial  at  the  New  York  Trial  Term. 

Harold  Nathan,  for  the  appellant. 

Robert  H,  Roy,  for  the  respondent. 

Scott,  J. : 

Defendant  was  employed  by  plaintiff  as  a  salesman  upon  a 
drawing  account  and  conamission.  His  employment  was  to  sell 
undei-wear  in  a  specified  territory,  and  he  agreed  to  give  his 
services  exclusively  to  plaintiff,  except  that  he  was  permitted 
to  sell  for  his  own  accoimt  hosiery,  which  did  not  compete  m 
any  way  with  the  goods  he  was  to  sell  for  plaintiff.  In  viola- 
tion of  his  agreement  to  give  plaintiff  his  exclusive  services, 
and  without  the  knowledge  of  plaintiff,  he  carried  for  sale  and 
sold  for  his  own  account  a  line  of  underwear  similar  to  that 
sold  by  plaintiff.  This  action  is  brought  to  recover  the  profits 
made  by  defendant  through  selling  this  competing  line  of  mer- 
rhandise.     The  complaint  is  fmmed  in  a  double  aspect,  and 
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might  have  been  open  to  the  objection  of  duplicity  if  such 
objection  had  been  taken  in  time.  After  stating  the  facts  it  is 
alleged  that  the  plaintiff  lost  profits  which  it  would  have  made 
if  the  defendant  had  properly  performed  its  agreement,  and 
also  that  the  defendant  had  made  large  profits  which  right- 
fully belonged  to  the  plaintiff.  At  the  trial  plaintiff  gave  no 
proof  of  loss  of  profits  and  refused  to  ask  for  nominal  damages, 
as  such,  for  his  breach  of  agreement,  and  rested,  as  it  now 
rests,  upon  its  assertion  of  the  right  to  recover  the  profits  made 
by  defendant  as  money  had  and  received  to  plaintiff's  use. 

If  the  plaintiff,  under  the  facts  proven,  is  entitled  to  recover 
the  profits  realized  by  defendant,  there  is  no  doubt  that  an 
action  for  moneys  had  and  received  is  an  appropriate  remedy. 
"  The  action  for  money  had  and  received  to  the  use  of  another 
is  the  form  in  which  courts  of  common  law  enforce  the  equi- 
table obligation  *  *  *.  Whenever  one  person  has  in  his 
possession  money  which  he  cannot  conscientiously  retain  from 
another,  the  latter  may  recover  it  in  this  form  of  action,  sub- 
ject to  the  restriction  that  the  mode  of  trial  and  the  relief  which 
can  be  given  in  a  legal  action  are  adapted  to  the  exigencies  of 
the  particular  case,  and  that  the  transaction  is  capable  of 
adjustment  by  that  procedure,  without  prejudice  to  the  inter- 
ests of  third  persons.  No  privity  of  conti'act  between  the  parties 
is  I'equired,  except  that  which  results  from  the  circumstances. 
*  *  *  The  right  on  the  one  side,  and  the  correlative  duty  on 
the  other,  create  the  necessary  privity  and  justify  the  implica- 
tion of  a  promise  by  the  defendant  to  do  that  which  justice  and 
equity  require."  {Roberts  v.  Ely,  113  N.  Y.  128.)  If  we  dis- 
i-egard  the  allegation  of  a  loss  of  profits,  as  we  may  do  since 
the  plaintiff  has  abandoned  that  claim,  the  complaint  sets  forth 
a  good  cause  of  action  for  money  had  and  received,  if  its  main 
contention  be  justified  that  the  profits  realized  by  defendant  in 
selling  goods  in  violation  of  his  agreement  are  moneys  which 
in  equity  and  good  conscience  belong  to  plaintiff.  There  is 
nothing,  thei'ef ore,  in  the  form  of  the  complaint  to  prevent  a 
recovery  of  the  profits  as  such. 

On  the  main  proposition  for  which  plaintiff  contends  there 
seems  to  be  no  direct  authority  in  this  State.  The  rigid  rules, 
however,  which  bind  an  agent  to  the  utmost  fairness  in  his 
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dealings  with  respect  to  his  principal's  business  are  imiversal  in 
their  application  and  are  well  understood.  The  only  difficulty 
that  ever  arises  lies  in  their  application  to  the  facts  of  a  particu- 
lar case.  It  has  been  said  that  the  reason  for  these  rigid  rules 
i-especting  agents  is  that  all  temptation  shall  be  removed  from 
one  acting  in  a  fiduciary  capacity  to  abuse  his  trust  or  seek 
his  own  advantage  in  the  position  which  it  affords  him. 
(Meech.  Agency,  §  469.)  One  of  these  rules  is  that  where  an 
agent  contracts  for  his  entire  time  (and  his  entire  services 
stand  on  the  same  basis)  to  his  principal  for  a  fixed  salary, 
the  principal  is  entitled  to  receive  any  money  earned  by  the 
agent  in  performing  services  for  third  persons.  (Meech.  Agency, 
§  4:71.)  More  especially  is  this  true  when  the  business  engaged 
in  is  one  which,  in  its  very  nature,  competes  with  that  of  the 
principal,  for  then  there  is  a  double  breach  of  duty.  Not  only 
is  the  principal  deprived  of  the  services  for  which  he  has  con- 
tracted, but  he  finds  these  services  turned  against  himself.  As 
is  said  in  Cyc.  (Vol.  31,  p.  1433),  summarizing  a  great  num- 
ber of  decisions:  ^^  In  the  absence  of  a  clear  consent  of  the  prin- 
cipal the  agency  relation  denies  to  the  agent  the  right  to  engage 
in  any  business  or  dealings  on  his  own  accoimt  of  the  same 
character  as  the  principal's,  or  of  a  kind  to  take  the  time  he  has 
contracted  to  give  to  the  principal,  although  where  the  agent 
has  not  contracted  to  give  his  full  time  to  the  principal  there  is 
nothing  to  pi'event  him  from  engaging  in  other  busim^ss  or 
having  other  interests  which  do  not  interfere  with  or  thi'eateii 
the  principal's  interests. "  An  instnictive  and  able  opinion  as  to 
the  duty  of  an  agent  to  his  principal  was  that  deUvered  by 
Sanborn,  Circuit  Judge,  for  the  United  States  Circiuit  Coiuliof 
Appeals,  Eighth  Circuit,  in  Trice  v.  Comstock  (121  Fed.  Eep. 
620).  He  said:  '^For  reasons  of  public  policy,  founded  in  a 
profound  knowledge  of  the  human  intellect  and  of  the  motives 
that  inspire  the  actions  of  men,  the  law  peremptorily  forbids 
every  one  who,  in  a  fiduciary  relation,  has  acquired  information 
concerning  or  interest  in  the  business  or  property  of  his  corre- 
late from  using  that  knowledge  or  interest  to  prevent  the  latter 
from  accomplishing  the  purjxjse  of  the  relation.  If  one  ignores 
or  violates  this  prohibition,  the  law  charges  the  interest  or  the 
property  which  he  acquires  in  thi<^  way  with  a  trust  for  the 
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benefit  of  the  other  party  to  the  relation,  at  the  option  of  the 
latter,  while  it  denies  to  the  former  all  commission  or  compen- 
sation for  his  services.  This  inexorable  principle  of  the  law  is 
not  based  upon,  nor  conditioned  by,  the  respective  interests  or 
powers  of  the  parties  to  the  relation,  the  times  when  that  rela- 
tion commences  or  terminates,  or  the  injury  or  damage  which 
the  betrayal  of  the  confidence  given  entails.  It  rests  upon  a 
broader  foundation,  upon  that  sagacious  publio  policy  which, 
for  the  purpose  of  removing  all  temptation,  removes  all  possi^ 
bility  that  a  trustee  may  derive  profit  from  the  subject-matter 
of  his  trust,  so  that  one  whose  confidence  has  been  betrayed 
may  enforce  the  trust  which  arises  under  this  rule  of  law 
although  he  has  sustained  no  damage,  although  the  confiden- 
tial relation  has  terminated  before  the  trust  was  betrayed, 
although  he  had  no  legal  or  equitable  interest  in  the  property, 
and  although  his  correlate  who  acquired  it  had  no  joint  inter- 
est in  or  discretionary  power  over  it.  The  only  indispensable 
elements  of  a  good  cause  of  action  to  enforce  such  a  trust  are 
the  fiduciary  relation  and  the  use  by  one  of  the  parties  to  it  of 
the  knowledge  or  the  interest  he  acquired  through  it  to  prevent 
the  other  from  accomplishing  the  purpose  of  the  relation. 

''  And,  within  the  prohibition  of  this  rule  of  law,  eveiy  rela- 
tion in  which  the  duty  of  fidelity  to  each  other  is  imposed  upon 
the  parties  by  the  established  rules  of  law  is  a  relation  of  tiiist 
and  confidence.  The  relation  of  trustee  and  cestui  que  trusty 
principal  and  agent,  client  and  attorney,  employer  and 
employee,  who  through  the  employment  gains  either  an  interest 
in  or  a  knowledge  of  the  property  or  business  of  his  master,  are 
striking  and  familiar  illustrations  of  the  relation.  Fix)m  the 
agreement  which  underlies  and  conditions  these  fiduciary  rela- 
tions, the  law  both  implies  a  contract  and  imposes  a  duty  that 
the  servant  shall  be  faithful  to  his  master,  the  attorney  to  his 
client,  the  agent  to  his  principal,  the  trustee  to  his  cestui  que 
trust,  that  each  shall  work  and  act  with  an  eye  single  to  tlie 
interest  of  his  correlate,  and  that  no  one  of  them  shall  use  the 
interest  or  knowledge  which  he  acquires  through  the  relation 
so  as  to  defeat  or  hinder  the  other  party  to  it  in  accomplishing 
any  of  the  purposes  for  which  it  was  created." 

The  attempts  on  the  part  of  agents  and  others  engaged  in  a 
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fiduciary  capacity  to  obtain  an  undue  advantage  from  that 
relation  have  taken  many  forms,  restricted  in  number  only  by 
the  limitations  of  himian  ingenuity,  but  the  law  has  never 
faltered  in  its  insistence  that  an  unfaithful  agent  may  not 
retain  and  enjoy  the  fruits  of  his  unf aithf uhiess.  It  is  objected 
that  the  right  to  recover  profits  realized  by  an  agent  is  limited 
to  cases  in  which  he  has  dealt  improperly  with  the  subject  of 
his  agency,  or  has  engaged  in  a  business  competing  with  that 
of  his  principal.  K  that  be  true  we  find  both  elements  exist- 
ing in  the  present  case.  The  subject  of  defendant's  agency 
was  the  sale  of  underwear,  and  while  plaintiff  was  unable  to 
specify  instances  in  which  sales  of  its  underwear  were  inter- 
fered with  and  prevented  by  the  defendant  s  attempts  to  sell 
other  imderwear,  we  are  bound  to  indulge  in  the  presumption 
that  there  was  such  interference.  It  is  contrary  to  the  com- 
mon experience  of  hmnan  nature  to  pi-esume  that  defendant, 
having  underwear  to  sell  for  his  own  profit,  would  give  that 
energy  and  effort  to  the  sale  of  plaintiff's  goods  that  his  con- 
tract and  duty  required.  His  duty  was  to  give  plaintiff  the 
benefit  of  his  exclusive  services  in  selling  underwear,  and  if  he 
failed  to  do  so,  but  devoted  a  part  of  his  efforts  to  selling  other 
underwear,  he  was  using  for  his  own  profit  that  which  he  had 
contracted  to  give  to  plaintiff. 

It  is  also  said  that  the  rule  contended  for  by  plaintiff  is  lim- 
ited to  cases  in  which  the  agent  is  in  receipt  of  a  fixed  salary. 
Without  conceding  that  there  is  any  logical  reason  for  such  a 
limitation,  it  is  a  sufficient  answer  to  the  objection  to  point  out 
that  defendant  was  in  receipt  of  a  fixed  and  certain  salary. 
It  is  called  a  drawing  accoimt,  and  was  chargeable  against  his 
commissions  if  he  earned  so  much.  But  he  was  not  to  repay 
anything  even  if  the  commissions  fell  short  of  the  amount 
stipulated  to  be  drawn,  so  that  his  compensation  really 
amounted  to  a  fixed  salary,  which  might  be  augmented  by 
commissions.  The  case  as  we  find  it,  therefore,  is  that  an 
agent  who  for  a  fixed  and  irreducible  compensation  has  agreed 
to  devote  his  entire  services  to  the  selling  of  a  certain  line  of 
goods  for  his  principal,  has  surreptitiously  engaged  for  his  own 
profit  in  seUing  a  similar  line  of  goods  in  competition  with  his 
porincipal'fl  busineee.    In  our  opinion  he  cannot  be  permitted  to 
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retain  the  profits  of  his  unfaithful  acts,  and  the  principal  is 
entitled  to  recover  them,  without  proving  damage  to  himself 
by  loss  of  profits  or  otherwise. 

The  judgment  appealed  from  is,  therefore,  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin  and  Clarke,  JJ.,  concurred; 
DowLiXG,  J.,  dissented. 

DowLiNG,  J.  (dissenting): 

I  dissent,  upon  the  groimd  that  plaintiff  has  neither  proved 
any  damage  sustained  by  reason  of  defendant's  acts,  nor  are 
the  sales  of  other  goods  made  by  him  proven  to  have  been  made 
to  plaintiff's  prejudice  nor  as  a  substitute  for  possible  sales  of 
plaintiff's  goods. 

Judgment  reversed  and  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


John    Collins,    Respondent,   v.  The  City  op  New  York, 

Appellant. 

First  Departmewt.  June  28,  1913. 

CivU  service  —  New  York  city  —  steam  engineer  —  agreement  waiving 
compensation  for  stated  period  —  salary  not  incident  to  office. 

In  the  year  1908  the  commissioner  of  public  buildings  ami  offices  luider 
the  borough  president  of  the  borough  of  Brooklyn,  found  in  November 
that  he  was  in  danger  of  overrunning  the  appropriation  for  salaries  and 
wages  for  his  department  during  the  year.  He  thereupon  cfllled  a  meet- 
ing of  his  employees  and  explained  the  condition  of  affairs  to  them,  and 
they,  in  consideration  of  being  retained  on  the  list  of  employees,  volun- 
tarily entered  into  an  agreement  with  the  city  waiving  all  right  to 
compensation  for  the  remainder  of  the  yetir. 

Held^  that  a  steam  engmeer  signing  the  agreement  thtTeby  waived  his 
right  to  recover  from  the  city. 

A  steam  engineer  in  the  employ  of  the  city  is  not  an  officer  whose  salary 
is  an  incident  to  his  office. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  an 
order  of  the  Appellate  Term  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
22d  day  of  December,   1911,   affirming  a  judgment  of  the 
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Municipal  Court  of  the  city  of  New  York  in  favor  of  the 
plaintiff. 

Loyal  Leahy  for  the  appellant. 

iS.  John  Blacky  for  the  respondent. 

Scott,  J.: 

Plaintiff  was  a  steam  engineer  in  the  employ  of  the  city  of 
New  York,  borough  of  Brooklyn,  at  the  compensation  of  four 
dollars  and  fifty  cents  per  diem,  and  he  sues  for  payment  at 
that  rate  for  the  period  from  December  16  to  31,  1908. 

In  the  year  1908  the  commissioner  of  public  buildings 
and  offices,  under  the  borough  president  of  the  borough  of 
Brooklyn,  found  in  November  that  he  was  in  danger  of 
overrunning  the  appropriation  for  salaries  and  wages  for  his 
department  during  the  year,  and  that  it  would  be  impossible 
to  continue  during  the  remainder  <rf  the  year  to  pay  the  amount 
of  wages  and  salaries  he  was  then  paying.  He  thereupon 
called  a  meeting  of  his  employees  and  explained  the  condition 
of  affairs  to  them,  stating  that  unless  he  could  procure  more 
money  or  come  to  some  agreement  with  the  employees  he 
would  be  obliged  to  dismiss  a  large  number  of  them  and  send 
their  names  back  to  the  civil  service  Usts.  A  considerable 
number  of  the  employees  expressed  their  reluctance  to  lose 
their  positions  and  have  their  names  sent  back  to  the  civil 
service  lists  with  resulting  uncertainty  as  to  their  reappoint- 
ment and  requested  the  superintendent  to  devise  some  method 
by  which  this  course  would  be  averted. 

AccordiQgly  the  superintendent  drew  up  an  agreement, 
which  was  signed  by  a  large  nmnber  of  the  employees,  includ- 
ing plaintiff.  This  agreement  stated  the  financial  condition  in 
which  the  department  foimd  itself,  as  above  explained,  and 
contained  the  following  waiver  or  agi'eement  on  the  part  of 
the  employees  who  signed  it:  "  Now,  therefore,  I,  the  under- 
signed, being  one  of  the  said  employees  in  question  (to  wit,  an 
engineer),  in  consideration  of  the  above-mentioned  conditions 
and  of  my  being  retained  under  such  circumstances  in  the  list 
of  employees  of  said  Bureau,  and  upon  the  terms  indicated 
(instead  of  being  wholly  dropped  from  said  list  and  reported  to 
the  Civil  Service  Commission  as  no  longer  in  the  service)  do 
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hereby  for  myself  and  for  my  heirs,  executors,  administrators 
or  assigns  freely  and  expressly  consent,  promise  and  agree  that 
for  any  work,  labor  or  service  by  me  to  be  done  or  rendered  as 
such  employee  of  said  Bureau  in  or  about  the  maintenance  of 
the  public  buildings  and  offices  of  the  borough  or  otherwise,  I 
am  to  have,  receive  or  be  entitled  to  no  pay,  salary,  wages  or 
compensation  other  or  greater  than  simply  about  one  equal 
share  of  the  amount  which  the  Borough  President  shall  or  may 
have  in  his  hands  legally  available  for  the  purpose,  and  I 
hereby  waive,  release  and  surrender  any  and  all  actual  or  pos- 
sible right  or  claim  to  demand,  receive  or  recover  from  the  City 
of  New  York  or  the  Borough  of  Brooklyn,  or  any  of  the  officials 
or  representatives  of  said  City  or  Bureau  any  amount  whatso 
ever,  as,  for  or  on  account  of  any  such  pay,  salary,  wages  or 
compensation  for  any  such  services  by  me  as  such  employee 
during  the  remainder  of  the  year  1908." 

By  means  of  transfers  from  other  appropriations  and  the 
issue  of  a  certain  amount  of  revenue  bonds  it  was  found  possi- 
ble to  pay  the  employees  down  to  and  including  the  15th  day 
of  December,  1908,  but  not  to  pay  them  for  the  remainder  of 
the  year.  The  plaintiff  remained  in  the  employ  of  the  city  and 
has  so  continued  ever  since  and  now  seeks  to  repudiate  his 
agreement  and  recover  for  the  period  mentioned. 

The  plaintiff  did  not  hold  an  office  to  which  his  compensation 
attached  as  an  incident.  He  was  merely  a  per  diem  employee, 
and  it  was  fully  competent  for  him  to  contract  with  the  city 
for  a  reduction  or  non-payment  of  his  wages  during  a  stated 
period.  A  similar  case  was  before  this  court  in  Downs  v.  City 
of  New  York  (75  App.  Div.  423;  affd.,173  N.  Y.  651),  and 
what  was  said  then  is  entirely  applicable  to  the  present  case: 
*'  His  [plaintiff's]  consent  to  the  arrangement  was  purely  vol- 
imtary,  and  in  no  sense  compulsory,  and  made  under  circum- 
stances conclusively  showing  that  he  fully  understood  the 
necessity  that  required  the  arrangement  to  be  made.  Every 
consideration  of  equity,  morality  and  propriety  requires  that 
he  should  be  regarded  as  estopped  from  claiming  adversely  to 
his  deliberate  agreement."  That  the  agreement  in  question 
was  voluntary  and  not  compulsory  is  evident.  The  superin- 
tendent made  no  attempt  to  coerce  the  employees.    He  merely 
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stated  to  them  the  facts  as  to  the  appropriation.  If  a  sufficient* 
appropriation  could  not  be  obtained,  or  some  arrangement 
made  by  the  consent  of  the  employees,  it  would  have  been  not 
only  his  right,  but  his  positive  duty,  to  dismiss  sufficient 
employees  to  bring  the  amount  of  wages  to  be  paid  within  the 
limits  of  the  appropriation.  If  he  had  dismissed  them  their 
names  would  have  been  returned  to  the  civil  service  lists  and 
they  would  have  been  obliged  to  take  the  chances  of  a  reappoint- 
ment. This  natm*ally  they  wished  to  avoid  for  they  would 
have  encountered  the  hazard  of  not  finding  re-employment 
within  a  year,  at  the  expiration  of  which  time  their  names 
would  have  been  dropped  from  the  list.  (Gi'eater  N.  Y,  Char- 
ter, §  1543.)  It  was  a  distinct  advantage  to  plaintiff  and  oth- 
ers similarly  situated  to  be  retained  in  the  service,  as  they  could 
not  have  been  but  for  this  agreement,  and  that  advantage 
served  as  a  sufficient  consideration  for  the  agreement  in  ques- 
tion. The  same  question  involved  in  this  appeal  was  considered 
by  Mr.  Justice  Stapleton  in  Kirk  v.  City  of  New  York  (N.  Y. 
L.  J.  Jan.  3,  1911),  and  decided  in  favor  of  the  city  in  a  very 
satisfactory  opinion.  We  have  arrived  at  the  same  conclusion. 
It  follows  that  the  determination  of  the  Appellate  Term  and 
the  judgment  of  the  Municipal  Court  must  be  reversed  and  a 
new  trial  granted,  with  costs  in  all  courts  to  appellant  to  abide 
the  event. 

Ingraham,  p.  J.,  McLaughun,  LAUGHLiNand  Clarke,  JJ., 
concuri'ed. 

Deteimination  reversed  and  new  trial  ordered,  with  costs  in 
all  courts  to  appellant  to  abide  event. 


Thomas  Bobb,  Eespondent,  v.  The  City  of  New  York, 

Appellant. 

First  Department,  June  28,  1012. 

See  head  note  in  Collins  v.  City  of  New  York  (ante,  p.  618). 

Appeal  by  the  defendant,  Tlie  City  of  New  York,  from  an 
order  of  the  Api)ellate  Term  of  the  Supreme  Court,  entert^l  in 
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'  the  office  of  the  clerk  of  the  county  of  New  York  on  the  22d 
day  of  December,  1911,  affirming  a  judgment  of  the  Municipal 
Court  of  the  city  of  New  York  in  favor  of  the  plaintiff. 

Loyal  Leale,  for  the  appellant. 

S.  John  Block  J  for  the  respondent. 

Per  Curiam: 

For  the  reasons  stated  in  Collins  v.  City  of  Netv  York  (151 
App.  Div.  618),  decided  herewith,  the  determination  of  the 
Appellate  Term  and  the  judgment  of  the  Municipal  Court  are 
reversed  and  a  new  trial  granted,  with  costs  in  all  courts  to  the 
appellant  to  abide  the  event. 

Present— Ingraham,  P.  J.,  McLAuamjN,  Laughlix, 
Clarke  and  Scott,  JJ. 

Determination  reversed  and  new  trial  ordered,  with  costs  in  aU 
courts  to  appellant  to  abide  event. 


Mae  Weil,  Appellant,  i\  Sigmund  Weil,  Eespondent. 

First  Department,  June  28,  1912. 

Husband  and  wife — annulment  of  marria^ — inaufflcient  evidence- 
evidence  ~  privileged  communicationa  with  physician— failure  of 
defendant  to  object. 

Action  for  the  annulment  of  a  marriage  dismissed  because  there  was 

no  legal  evidence  of  the  existence  of  the  disability  of  which  plaintiff 

complains. 
The  prohibition  against  a  physician  disclosing  information  acquired  in 

a  professional  capacity  while  attending  a  patient  is  absolute  unless 

expressly  waived  on  the  trial  by  the  patient. 
It  is  of  no  consequence  that  the  defendant  was  not  present  to  object  to 

incompetent  evidence  given  by  his  physician. 

Appeal  by  the  plaintiff,  Mae  Weil,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  19th  day  of 
Februaiy,  1912,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  dismissing  the  complaint 
in  an  action  to  annul  a  marriage,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  4^th  day  of  March,  1912, 
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denying  the  plaintiff's  motion  for  a  new  trial  or  for  leave  to 
submit  further  proof. 

David  C.  Myers,  for  the  appellant. 

No  appearance  for  the  respondent. 

Scott,  J. : 

This  is  an  uncontested  action  for  the  annulment  of  a  mar- 
riage. After  hearing  the  evidence  submitted  by  the  plaintiff, 
the  justice  presiding  at  Special  Term  made  an  order  in  the 
"short  form"  now  authorized  by  section  767  of  the  Code  of 
Civil  Procedure,  as  amended  by  chapter  368  of  the  Laws  of 
1911,  dismissing  the  action.  From  this  plaintiff  appeals  treat- 
ing it  as  a  judgment.  While  we  are  not  convinced  that  the 
action  should  have  been  dismissed  for  the  reason  given  by  the 
justice  at  the  close  of  the  testimony,  we  are  of  opinion  that  the 
dismissal  was  right  because  there  was  no  legal  evidence  of  the 
existence  of  the  disability  of  which  plaintiff  complains.  There 
was  evidence  given  by  a  physician,  but  this  was  clearly  incom- 
petent and  should  not  have  been  received.  Section  834:  of  the 
Code  of  Civil  Procedure  provides  that  a  physician  "shall  not 
be  allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  and  which  was 
necessary  to  enable  him  to  act  in  that  capacity."  That  is  pre- 
cisely what  the  .physician  was  allowed  to  do  in  the  pi'esent  case. 
It  is  of  no  consequence  that  the  defendant  was  not  present  to 
object  to  the  evidence.  The  Code  does  not  provide  that  such 
evidence  may  be  received  if  not  objected  to.  The  prohibition 
is  absolute  that  the  physician  shall  not  be  allowed  to  testify, 
and  it  remains  effective  unless  the  provisions  are  expressly 
waived  on  the  trial  by  the  patient.  (Code  Civ.  Proc.  §  836.) 
The  court  should  have  refused  to  receive  the  evidence,  and, 
if  it  was  received  inadvertently,  should  have  disregarded  it. 
If  it  was  disregarded  there  was  no  evidence  in  the  case  to 
uphold  the  allegations  of  the  complaint.  The  order  was  right 
and  is  affirmed. 

Ingraham,  p.  J.,  McLaughlin,  Miller  and  Dowling,  J  J., 
concun^ed. 

Order  affirmed.     Order  to  be  settled  on  notice. 
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The  People  of  the  State  of  New  York  ex  rel.  Annie  Stein, 
Respondent,  v.  Patrick  A.  Whitney,  as  Commissioner  of 
Correction  of  the  City  of  New  York,  Appellant. 

First  Department,  June  28,  1912. 

Court — inferior  criminal  courts,  city  of  New  York — sentence — li^ht 

to  discharge. 

An  offender  committed  to  the  workhouse  under  subdivision  2  of  section  88 
of  the  Inferior  Criminal  Courts  Act  of  the  city  of  New  York  (Laws  of 
1910,  chap.  659),  ^*for  the  period  of  six  months  until  she  be  thence 
delivered  by  due  course  of  law,"  is  not  entitled  to  be  discharged  under 
section  91  of  said  act. 

Appeal  by  defendant,  Patrick  A.  Whitney,  as  commissioner, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  26th  day  of  April,  1912,  granting  the 
relator's  motion  for  a  premptory  writ  of  mandamus. 

Terence  Farley^  for  the  appellant. 

No  appearance  for  the  respondent. 

Scott.  J.: 

The  relator  was  convicted  by  a  city  magistrate  of  disorderly 
conduct  tending  to  a  breach  of  the  peace  and  was  committed 
to  the  workhouse  "for  the  period  of  six  months  until  she  be 
thence  delivered  by  due  course  of  law."  The  defendant  is  the 
commissioner  of  correction  of  the  city  of  New  York.  The 
command  of  the  mandamus  ordered  to  be  issued  is  that  the 
defendant  ''  forthwith  prepare  and  transmit  a  written  order  to 
the  superintendent,  warden  or  sheriff  in  charge  of  the  work- 
house of  the  City  of  New  York  pm'suant  to  Section  91,  Chapter 
659  of  the  Laws  of  1910,  specif }4ng  the  date  for  the  discharge 
of  Annie  Stein,  who  is  now  committed  at  the  said  workhouse.'* 
The  purpose  of  the  writ  is  to  secure  the  release  of  the  relator 
as  a  first  offender.  It  is  suggested  to  us  by  the  former  counsel 
for  the  relator  that  his  client  has  been  discharged  from  custody 
in  another  proceeding,  and  that  the  question  involved  in  this 
appeal  has,  for  that  reason,  become  academic.  It  appears, 
however,  that  differing  views  upon  the  question  have  been  enter- 
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tained  by  justices  sitting  at  Special  Term,  and  for  that  reason 
it  seems  proper  that  the  question  should  now  be  dealt  with. 

The  two  sections  of  chapter  659  of  the  Laws  of  1910,  known 
as  the  *  *  Inferior  Criminal  Courts  Act  of  the  City  of  New  York, " 
which  relate  to  the  subject  now  under  discussion  are  sections 
88  and  91,  which,  so  far  as  material,  read  as  follows: 

"  §  88.  Commitment  of  persons  convicted  of  public  intoxica- 
tion, disorderly 'conduct  or  vagrancy.  Whenever  any  person, 
other  than  a  child  under  the  age  of  sixteen  years,  is  convicted 
in  the  city  of  public  intoxication,  disorderly  conduct  that  tends 
to  a  breach  of  the  peace,  or  vagrancy,  the  magistrate,  before 
whom  such  conviction  is  had,  shall,  if  he  do  not  suspend  sen- 
tence and  place  on  probation,  impose  upon  the  person  so  con- 
victed one  or  other  of  the  penalties  herein  provided.  *  *  * 
All  other  persons  convicted  upon  a  charge  of  vagrancy,  includ- 
ing persons  convicted  as  prostitutes  except  those  committed 
under  section  seventy-nine  of  this  act  [diseased  prostitutes], 
and  not  committed  to  a  reformatory  as  herein  above  provided, 
shall  be  committed  in  the  boroughs  of  Manhattan  *  *  *,  to 
the  workhouse  on  Blackwell's  island  *  *  *  for  the  term 
of  six  months.  Upon  a  charge  of  public  intoxication  or  of  dis- 
orderly conduct  that  tends  to  a  breach  of  the  peace  (except  in 
the  case  where  the  commitment  is  made  under  section  seventy- 
nine  of  this  act)  the  magistrate  may  impose  a  penalty  as  follows: 

"  1.  Commit  the  person  so  convicted  in  the  boroughs  of  Man- 
hattan, Brooklyn  and  The  Bronx,  to  the  workhouse,  and  in 
the  other  boroughs  of  the  said  city,  to  a  county  jail  or  to  said 
workhouse,  to  be  detained  for  the  term  of  six  months. 

"2.  Commit  the  person  so  convicted  in  the  boroughs  of 
Manhattan,  Brooklyn  and  The  Bronx  to  the  workhouse  and  in 
the  other  boroughs  to  the  county  jails  therein,  for  a  definite 
period,  not  to  exceed  six  months. 

^^3.  Impose  a  fine  not  exceeding  ten  dollars    *    *    *. 

' '  4.  Eequire  any  person  convicted  of  disorderly  conduct  which 
tends  to  be  a  breach  of  the  peace  to  give  sufficient  surety  or 
sureties  for  his  good  behavior  for  a  period  of  time,  to  be  recited 
in  the  commitment,  of  not  more  than  six  months.     *    *    *." 

"§  91.  Time  to  discharge;  how  to  be  ascertained.  Within 
App.  Div.— Vol.  CLI.        40 
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two  days  after  the  commitment  of  any  person  upon  a  convic- 
tion of  vagrancy  or  under  subdivisions  one  and  four  of  section 
eighty -eight  of  this  act  it  shall  be  the  duty  of  the  commissioner 
of  correction  to  ascertain  from  the  aforesaid  records  whether 
such  person  has  been  committed  to  the  workhouse  or  county 
jail  within  two  years  next  preceding  the  date  of  such  commit- 
ment, for  public  intoxication,  disorderly  conduct  that  tends  to 
a  breach  of  the  peace  or  vagrancy,  and  to  make  a  written 
order  specifying  the  date  at  which  such  person  shall  be  dis- 
charged, as  follows,  namely:  In  the  case  of  a  person  who  has 
not  previously  been  committed  for  any  one  of  the  oflfenses 
herein  specified  within  two  years  next  pi-eoeding  the  date  of  hi3 
last  commitment,  the  said  order  shall  direct  that  such  person 
shall  be  discharged  at  the  expiration  of  five  days  from  the 
date  of  his  commitment;  in  the  case  of  a  person  who  has  been 
committed  once  before  within  the  period  of  two  years  next 
preceding  the  date  of  his  commitment  for  any  of  the  offenses 
herein  specified,  the  said  order  shall  direct  that  such  person 
shaU  be  discharged  at  the  expiration  of  twenty  days  from  the 
date  of  his  commitment;  and  in  case  of  a  person  who  has  been 
committed  more  than  once  *  *  *  the  said  order  shall 
direct  that  such  person  shall  be  discharged  at  the  expiration 
of  a  period  equal  to  twice  the  term  of  his  detention  under  the 
last  previous  commitment,  but  not,  in  any  event,  exceeding  one 
himdred  and  eighty  days,  provided,  however:    *    *    *." 

It  is  quite  obvious  that  it  was  the  purpose  of  the  Legislature 
to  vest  a  measure  of  discretion  in  the  city  magistrate  as  to  the 
length  of  imprisonment  to  be  imposed  upon  a  person  convicted 
of  a  breach  of  the  peace.  He  might  commit  the  convicted  per- 
son to  the  workhouse  "to  be  detained  for  the  term  of  six 
months,"  or  '^  for  a  definite  period,  not  to  exceed  six  months." 
Where  the  commitment  is  in  the  form  prescribed  by  subdivi- 
sion 1  of  section  88,  that  is  "for  the  term  of  six  months," 
section  91  of  the  act  appUes,  and  the  actual  length  of  the 
term  of  detention  is  automatically  determined  by  an  ascertain- 
ment of  the  number  of  former  commitments  (if  any)  of  the 
convicted  pei-son  within  the  preceding  two  years.  But  when 
the  magistrate  in  the  exercise  of  his  discretion  sentences  the 
offender  \mder  subdivision  2  of  section  88  "  for  a  definite  period. 
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not  to  exceed  six  months,"  section  91  has  no  application  and 
there  is  no  automatic  limitation  of  the  term  of  detention.  The 
best  evidence  to  determine  imder  which  subdivision  the  com- 
mitment was  made  is  to  be  found  in  the  commitment  itself, 
which  in  the  present  case  is  *'for  the  period  of  six  months.'^ 
This  is  the  language  used  in  subdivision  2  of  section  88,  and 
indicates  that  relator  was  committed  under  that  subdivision. 
She  was  consequently  not  entitled  to  be  discharged  under 
section  91,  and  there  was  no  reason  for  directing  the  defendant 
to  make  the  required  certificate. 

The  order  appealed  from  must  consequently  be  reversed. 

Ingraham,  p.  J.,  McLaughlin,  Miller  and  Dowling,  JJ., 
concurred. 

Order  reversed.     Order  to  be  settled  on  notice. 


Louis  Ginsberg,  as  Administrator,  etc.,  of  DAvro  Ginsberg, 
Deceased,  Respondent,  v.  Automobile  Coaching  Company, 
Defendant,  Impleaded  with  Charles  Burkelman,  Individu- 
ally and  as  Executor,  etc.,  of  Patrick  J.  Ryder,  Deceased, 

Appellant. 

First  Department,  June  28,  1912. 

Corporation  —  action  by  judgment  creditor  to  compel  stockholder  to 
account  —  complaint  —  demurrer. 

Where  the  complaint  in  an  action  ander  section  66  of  the  Stock  Corpora- 
tion Law  to  compel  a  stockholder  of  a  corporation  to  account  for  certain 
personal  property  of  the  corporation,  alleges  that  the  defendant  was  a 
stockholder  and  that  on  July  18,  1907,  the  said  corporation  being  insol- 
vent, executed  chattel  mortgages  to  the  defendant  upon  its  sole  assets; 
that  prior  to  the  1st  day  of  May,  1908,  the  plaintiff  commenced  an  action 
against  the  corporation  for  the  death  of  his  intestate  and  recovered 
judgment  on  said  date,  and  that  execution  has  been  returned  unsatis- 
fied, but  fails  to  allege  that  the  chattel  mortgages  were  given  for  an 
inadequate  consideration,  or  in  payment  of  an  antecedent  debt,  or  that 
the  plaintiff  was  a  creditor  of  the  corporation  on  July  18,  1907,  it  is 
demurrable. 

Although  the  death  of  plaintilTs  intestate  was  caused  before  the  transfer 
and  judgment  was  not  entered  thereon  until  afterwards,  the  plaintiff 
could  have  maintained  the  action  if  he  had  made  such  an  allegation. 
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Appeal  by  the  defendant,  Charles  Burkehnan,  individually 
and  as  executor,  etc.,  from  an  order  of  the  Supreme  Court., 
made  at  the  New  York  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  18th  day  of 
March,  1912,  granting  the  plaintiff's  motion  for  judgment  on 
the  pleadings. 

John  J,  HalpiHy  for  the  appellants. 

Oiistavus  A.  Rogers,  for  the  respondent. 

Scott,  J. : 

This  is  an  action  by  a  judgment  creditor  of  the  defendant 
corporation  to  requh-e  the  individual  defendant  to  account  for 
certain  personal  property  of  the  coiporation  conveyed  to  said 
defendant  through  the  execution  of  chattel  mortgages. 

The  pleadings  consist  of  a  complaint  and  a  demurrer. 

The  action  is  brought  imder  the  provisions  of  section 
66  of  the  Stock  Corporation  Law  (Consol.  Laws,  chap.  59; 
Laws  of  1909,  chap.  61).  The  complaint  alleges  the  recov- 
ery by  plaintiff  on  May  1,  1908,  of  a  judgment  for  dam- 
ages for  the  death  of  his  decedent,  and  that  said  judgment 
was  duly  docketed,  execution  issued  thereon  and  returned 
unsatisfied,  and  that  said  judgment  remains  unpaid.  It  is 
alleged  that  the  individual  defendant  was  a  ''  shareholder  and 
was  otherwise  interested  in  "  the  company,  and  that  on  July  18, 
1907,  the  said  company  being  insolvent  and  in  contemplation 
of  insolvency,  and  with  the  intent  of  giving  a  preference  to 
the  individual  defendant,  executed  and  deUvered  to  said  defend- 
ant chattel  mortgages  upon  automobile  sight-seeing  touring 
cars,  which  were  then  the  property  of  the  company.  It  is  not 
alleged  that  these  chattel  mortgages  were  given  without  con- 
sideration, or  upon  inadequate  consideration,  or  in  pajrment  of 
an  antecedent  debt  due  to  said  defendant.  It  is  alleged  that  at 
the  time  of  the  execution  of  the  mortgages  the  automobiles 
mortgaged  constituted  the  sole  assets  of  the  company,  and  that 
its  Uabilities  exceeded  its  assets.  The  plaintiff  treated  the 
demurrer  as  frivolous,  and  moved  for  judgment  upon  that 
ground,  but,  so  far  is  it  from  being  frivolous,  it  is  clearly  good. 
The  transfers  of  which  plaintiff  complains  are  alleged  to  have 
been  made  on  July  18,  1907,  and  there  is  no  allegation  that  on 
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that  date  plaintiff  was  a  creditor  of  the  corporation  or  held  any 
claim  against  it.  All  that  is  said  on  that  score  is  that  '^  prior 
to  the  first  day  of  May,  1908,"  the  plaintiff  commenced  an 
action,  but  when  the  death  of  plaintiff's  decedent  occurred 
which  gave  rise  to  the  action  does  not  appear.  It  is  probably 
true  that  plaintiff  became  a  creditor  as  soon  as  he  was  appointed 
administrator,  because  the  liabihty  of  the  defendant  corpora- 
tion accrued  when  the  death  occurred.  If  the  death  had  been 
caused  before  the  transfer,  although  judgment  was  not  entered 
thereon  imtil  afterwards,  the  plaintiff  could  maintain  the 
action  {Kain  v.  Lat^kiiij  4  App.  Div.  209),  but  there  is  no  such 
allegation.  We  are  also  of  the  opinion  that  no  cause  of  action 
is  stated  against  Charles  Burkelman  in  his  representative 
capacity.  Even  if  he  held  shares  in  the  defendant  corporation 
as  executor,  and  the  chattel  mortgage  was  in  form  made  to 
him  as  executor,  the  cause  of  action  the  plaintiff  has  attempted 
to  set  out  is  one  against  him  personally,  and  not  against  the 
estate  of  which  he  is  executor. 

It  follows  that  the  order  appealed  from  must  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion  for 
judgment  denied,  with  ten  dollars  costs. 

Ingraham,  p.  J.,  McLaughlin,  Miller  and  Dowling,  JJ., 
concurred. 

Order  reversed,  with  ten  dollai's  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Central  Trust  Company,  as  Trustee,  Appellant,  t*.  Manhat- 
tan Trust  Company,  Respondent,  Impleaded  with  West 
India  Improvement  Company. 

First  Department,  June  28,  1912. 
Appeal — power  of  Appellate  Division  to  make  findings. 

The  Appellate  Division  has  no  power  to  make  findings,  even  upon  undis- 
puted evidence. 

Hence,  although  it  appears  upon  appeal  that  the  plaintiff  proved  and  was 
entitled  to  substantial  instead  of  nominal  damages,  it  can  recover  them 
only  after  a  new  trial,  so  that  the  judgment  finally  rendered  may  be  sup* 
ported  by  appropriate  findings  of  fact. 
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Reargument  of  an  appeal  by  the  plaintiff,  theCentoil  Trust 
Company,  as  trustee,  from  part  of  a  judgment  of  the  Supreme 
Court  entered  upon  the  report  of  a  referee,  and  from  an  order 
denying  a  motion  for  an  extra  allowance.  (See  149  App.  Div. 
941.) 

William  Z>.  Outhrie,  for  the  appellant. 

Henry  W.  Taft,  for  the  respondent. 

Scott,  J. : 

This  appeal  comes  before  us  for  reargument.  The  action  is 
for  conversion  and  the  judgment  appealed  from  while  in  form 
one  in  favor  of  plaintiff,  was  in  reality  favorable  to  defend- 
ant because  it  was  foimd  liable  only  for  nominal  damages. 
This  court,  being  of  the  opinion  that  the  imdisputed  and  appar- 
ently incontrovertible  facts  not  only  established  the  plaintiff's 
right  to  substantial  damages,  but  also  established  the  amount 
of  such  damages,  modified  the  judgment  by  awarding  to  plain- 
tiff substantial  instead  of  nominal  damages,  and  affirmed  it  as 
so  modified.  Our  attention  is  now  called  to  the  fact  that  imder 
existing  rules  of  procedure,  as  construed  by  the  Court  of 
Appeals,  it  was  erroneous  to  modify  the  judgment  in  the  respect 
indicated  because  we  have  at  present  no  power  to  make  find- 
ings, even  upon  undisputed  evidence,  and  the  referee's  finding 
of  fact  that  the  plaintiff  suffered  no  damage  still  stands  and  is 
inconsistent  with  the  judgment  entered  upon  our  modification 
of  the  judgment  appealed  from. 

While,  therefore,  it  is  still  our  opinion  that  the  plaintiff 
proved  and  was  entitled  to  recover  substantial  damages,  yet  as 
above  indicated  it  can  recover  them  only  after  a  new  trial,  so 
that  whatever  judgment  is  finally  rendered  may  be  supported 
by  appropriate  findings  of  fact. 

In  order  that  the  new  referee,  to  whom  the  action  will  of 
necessity  be  referred,  may  not  be  embarrassed  by  our  former 
opinion  as  to  the  quantum  of  the  damages,  it  is  proper  to  say 
that  the  amount  for  which  we  directed  judgment  was  that  for 
which,  upon  the  evidence  then  before  us,  we  considered  that 
the  defendant  was  certainly  liable.  It  does  not  follow,  how- 
ever, that  the  plaintiff  may  not  be  found,  upon  the  evidence  to 
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be  presented  upon  a  new  trial,  to  be  entitled  to  the  recoveiy  of 
a  different  or  even  a  greater  sum.  There  is  no  question  left  in 
the  case  except  as  to  the  amount  of  damages  to  which  the  plain- 
tiff is  entitled.  We  were  of  the  opinion,  and  still  are,  that 
upon  the  evidence  presented  in  the  present  record  the  referee 
erred  in  finding  that  such  damages  were  merely  nominal. 
There  must,  therefore,  be  a  new  trial  when  the  question  as  to 
the  quantum  of  damages  will  be  determined  upon  the  evidence 
then  presented. 

The  judgment  should  be  reversed  and  a  new  trial  granted 
before  another  referee,  with  costs  to  the  appellant  to  abide  the 
event. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Clarke,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted  before  another 
referee,  costs  to  appellant  to  abide  event.  Order  to  be  settled 
on  notice. 


Frederick  W.  Coon,  Respondent,  v,  James  A.  Miller,  Jr., 

Appellant. 

First  Department,  June  28,  1912. 

BiUs  and  notes — action  by  indorsee  against  maker — defense  of  want 
of  consideration — evidence — res  inter  alios  acta  — charge. 

Befendant  made  a  note  to  the  order  of  C.  which,  after  C.'s  indorsement,  he 
procured  his  bank  to  discount,  and  with  the  proceeds  purchased  stock 
in  a  certain  corporation  and  indorsed  and  delivered  tlie  certificates  to  C, 
who  retained  them.  When  the  note  became  due  C.  gave  defendant  a 
check  to  meet  it.  Defendant  then  drew  another  note  whicli  0.  indorsed. 
This  note  was  discounted  and  the  proceeds  placed  to  defendant's  credit, 
who  at  once  repaid  the  amount  to  G.  When  tliis  second  note  became 
due  the  bank  refused  to  renew  it  and  C.  gave  defendant  a  check  to  meet 
it  Defendant  thereupon  made  and  delivered  to  0.  the  note  in  suit 
which  was  drawn  to  C.'s  order  and  payable  at  C.'s  bank  of  dexx>8it. 
This  note  was  indorsed  to  plaintiff  who  brought  this  action  against  the 
maker.  The  defense  was  that  the  note  was  made  for  the  accommodation 
of  G.  to  enable  him  to  purchase  more  stock,  and  that  defendant  received 
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no  oonsideration  for  making  it,  while  C.  claimed  that  the  note  was  eze- 
ented  to  enable  defendant  to  purchase  stock. 

Held,  that  it  was  error  to  admit  evidence  of  the  condition  of  G.'s  account 
in  his  bank  of  deposit  on  the  three  dates  that  notes  were  mada  Such 
evidence  was  of  res  inter  alios  acta,  and  had  no  connection  with  the 
real  issue,  wliich  was,  what  was  the  agreement  between  the  parties. 

It  was  also  error  for  the  court  to  refuse  **to  8i>ecifleally  charge  the  jury 
that  if  they  And  that  the  note  was  delivered  to  Mr.  Miller,  on  condition 
that  Mr.  Coon  as  indorser  would  never  hold  Miller  liable,  and  that 
Coon  would  pay  the  same  at  maturity,  their  verdict  must  be  for  the 
defendant." 

Appeal  by  the  defendant,  James  A.  Miller,  Jr.,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  23d  day  of  November,  1911,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  28th 
day  of  November,  1911,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Emil  Ooldinark,  for  the  appellant. 

George  H,  Taylor,  Jr.,  for  the  respondent. 

Scott,  J. : 

The  action  is  upon  a  promissory  note  made  by  the  defendant  to 
the  order  of  Daniel  W.  Coon  and  indorsed  to  plaintiff.  It  is 
conceded  that  plaintiff  is  an  indorsee,  without  consideration, 
and  that  any  defense  available  against  Daniel  W.  Coon  is 
available  against  plaintiff.  The  defense  is  that  the  note  was 
made  for  the  accommodation  of  said  Daniel  W.  Coon  and  that 
defendant  received  no  consideration  for  making  it.  The  his- 
tory of  the  note  is  not  in  dispute. 

Prior  to  1906  Daniel  W.  Coon  was  vice-president  of  the  Inter- 
national Shift  and  Collar  Company,  and  Miller,  the  defendant, 
was  the  New  York  manager  of  its  business.  Coon  had  a 
large  investment  in  the  business,  and  was  largely  liable  upon 
its  obligations.  In  1906  this  company  became  absorbed  into 
the  corporation  of  Curtis,  Leggett  &  Co.,  which  assumed  the 
liabilities  of  the  International  Company,  thus  reUeving  Coon, 
who  became  the  largest  stockholder  and  vice-president  of  Cur- 
tis, Leggett  &  Co.,  for  whom  Miller  continued  to  be  the  New 
York  manager.     In  August,  1906,  Curtis,  Leggett  &  Co.  pro- 
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posed  to  issue  $250,000  of  preferred  stock  and  Coon  subscribed 
for  $70,000  thereof.  At  this  time  Coon  and  Miller  had  a  con- 
versation regarding  the  purchase  by  Miller  of  some  of  the  pre- 
ferred stock.  Coon  says,  in  effect,  that  Miller  expressed  a 
desire  to  purchase  some  of  the  stock  if  he.  Coon,  would  help 
him  to  do  so. 

Miller  says  that  he  positively  refused  to  purchase  any  stock, 
and  that  Coon  then  asked  his  help  in  purchasing  §5,000  addi- 
tional to  that  for  which  he  had  already  subscribed.  The  whole 
case  turns  upon  which  of  these  versions  is  the  true  one.  The 
subsequent  acts  of  the  parties  would  fit  either  version.  On 
January  14,  1907,  Miller,  who  was  a  depositor  in  the  Fifth 
Avenue  Bank,  made  a  six  months'  note  to  Coon's  order  for 
$5,000,  which  Coon  indoi^sed.  The  Fifth  Avenue  Bank  dis- 
coimted  it,  placing  the  proceeds  to  Millei*'s  credit,  who  there- 
upon drew  a  check  for  $5,000  to  the  order  of  Curtis,  Leggett  & 
Co.,  which  he  sent  to  that  company,  and  in  due  course  received 
a  certificate,  made  out  in  his  name,  for  fifty  shares  of  the  pre- 
ferred stock.  He  indorsed  the  certificate  and  delivered  it  to 
Coon,  who  retained  it.  When  this  fii-st  note  became  due,  in 
July,  1907,  Coon  gave  Miller  a  check  for  $5,000,  which  the 
latter  deposited  in  the  Fifth  Avenue  Bauk  to  meet  the  note. 
Miller  then  drew  another  six  months'  note  for  $5,000,  which 
Coon  indorsed,  and  which  was  again  discounted  by  the  Fifth 
Avenue  Bank  and  the  proceeds  placed  to  Miller's  credit,  who  at 
once  repaid  the  $5,000  to  Coon.  When  this  second  note  became 
due,  in  January,  1908,  the  Fifth  Avenue  Bank  refused  to  renew 
it  and  Coon  gave  Miller  a  check  for  $5,000  to  meet  it.  Miller 
thereupon  made  and  deUvered  to  Coon  the  promissory  note  in 
suit  which  was  drawn  to  Coon's  order,  dated  January  14,  1908, 
and  payable  six  months  after  (iat(^  at  the  Bank  of  the  Metropo- 
lis, which  was  C(X)n's  liank  of  deposit,  but  in  which  Miller  had 
no  account.  Miller  testifies  that  Coon  said  that  he  would  have 
the  note  discounted  by  the  Bank  of  the  Metropolis.  Coon 
denies  this.  At  all  events,  he  did  not  have  it  discoimted.  We 
have,  then,  two  diametrically  opposite  stories  of  the  transac- 
tion, each  story  supported  by  the  oath  of  the  party  telling  it, 
with  little  aid  from  the  uncontroverted  facts.  Coon's  evidence 
was  taken  by  commission.    He  gave  his  version  of  several  con- 
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versations  between  himself  and  Miller,  saying  as  to  each  one, 
or  nearly  every  one,  that  a  Miss  Waldron,  the  bookkeeper,  was 
present.  She  was  called  as  a  witness  and  testified  that  she  had 
not  been  present  at  any  of  the  interviews.  A  witness  named 
Ballingall,  a  certified  public  accountant,  apparently  quite 
indifferent  between  the  parties,  was  called  by  defendant. 
He  had  been  employed  by  the  receiver  of  Curtis,  Leggett  & 
Co.  after  its  failure  to  examine  into  the  condition  of  the  com- 
pany. He  thus  became  acquainted  with  Daniel  W.  Coon  and 
with  the  plaintiff.  He  testified  that  Daniel  W.  Coon  told  him 
that  ''he  had  put  up  $70,000  for  preferred  stock  of  Curtis, 
Leggett  &  Company,  and  in  addition  there  was  $5,000  worth 
of  stock  standing  in  Miller's  name,  which  was  his,  and  unfortu- 
nately it  had  not  been  paid  for  at  that  time."  He  also  testified 
that  plaintiff  had  said  to  him,  speaking  of  Miller's  stock: 
'' WeU,  *  *  *  my  father  owns  that  stock;  it  was  simply 
put  in  Miller's  name."  This  witness  was  not  cross-examined. 
With  this  testimony  uncontradicted  in  the  record,  it  is  difScult 
to  say  that  the  plaintiff's  story  of  Ihe  transaction  was  supported 
by  a  preponderance  of  the  evidence.  At  least  the  defendant's 
version  was  so  well  supported  that  errors  adversely  affecting 
him  assume  an  importance  that  might  not,  imder  other  circum- 
stances, attach  to  them.  The  court  admitted  evidence  of  the 
condition  of  Coon's  account  in  the  Bank  of  the  Metropolis  on 
the  three  dates  that  notes  were  made,  the  object  of  the  evidence 
being  to  show  the  improbability  that  on  those  dates  Coon  would 
have  found  it  necessaiy  to  invoke  Miller's  aid  to  raise  $6,000. 
This  is  assigned  as  error,  and  I  think  that  it  was.  The  evi- 
dence standing  alone  proves  nothing  except  that  on  each  occa- 
sion Coon  had  on  deposit  more  than  $5,000.  What  obhgations 
he  had  to  meet  or  what  uses  he  had  for  money  did  not  appear, 
and  in  the  nature  of  things  could  not  be  shown  by  defendant. 
Not  only  was  the  evidence  that  of  res  inter  alios  acta,  but  it 
had  no  connection  with  or  probative  force  concerning  the  real 
issue  in  the  case,  which  was,  what  was  the  agreement  between 
the  parties.  Its  probable  effect  was  to  draw  away  the  minds 
of  the  jury  from  the  real  issue  in  the  case  and  to  encourage 
them  to  speculate  as  to  the  fact.  It  may  have  been  what  is 
sometimes  called  moral  evidence,  but  it  was  not  legal  evidence. 
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At  the  close  of  the  case  the  defendant  asked  the  court  "  to 
specifically  charge  the  jury  that  if  they  find  that  the  note  was 
delivered  by  Mr.  Miller  on  condition  that  Mr.  Coon  as  indorser 
would  never  hold  Miller  hable,  and  that  Coon  would  pay  the 
same  at  maturity,  then  the  verdict  must  be  for  the  defendant." 
To  which  the  court  replied:  ''  I  will  charge  them  no  differently 
on  that  subject  than  I  have  charged,"  to  which  defendant 
excepted. 

I  think  that  the  defendant  was  clearly  entitled  to  the  charge 
requested,  and  a  reference  to  the  colloquial  charge  shows  that 
the  court  had  nowhere  charged  in  plain  language  the  proposi- 
tion involved  in  the  request.  It  may  be  that  that  was  the  gen- 
eral purport  of  the  charge,  but  it  was  not  plainly  put  so  as  to 
impress  it  upon  the  jury,  and  the  manner  in  which  the  request 
was  refused  may  well  have  led  the  jury  to  believe  that  the 
requested  charge  was  one  to  which  the  defendant  was  not  enti- 
tled. The  request  is  criticised  because  it  contained  the  words 
"on  condition,"  but  the  whole  course  of  the  trial  shows  that 
defendant  had  never  claimed  that  he  had  made  the  note  condi- 
tionally. What  was  plainly  meant  and  what  the  jury  would 
have  understood  was  that  the  note  was  made  upon  the  agree- 
ment that  Coon  would  take  care  of  it.  In  other  words,  that  it 
was  for  Coon's  accommodation. 

In  my  opinion  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

Ingraham,  p.  J.,  McLaughlix,  Miller  and  Dowling,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 
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Anna  Rockowttz,  an  Infant,  by  Abraham  Rockowitz,  Her 
Guardian  ad  Litem,  Appellant,  v.  Harris  Siegel,  Defend- 
ant, Impleaded  with  Pincus  Malzman  and  Harris  Gk)iJ>MAN, 
Respondents. 

First  Department,  June  28,  1912. 
Pleading — denial  upon  information  and  belief. 

Where  the  plaintiff  in  an  a(*ti(>n  against  tlie  lessees  of  a  buildiu|^  to 
recover  for  personal  injuries  sustained  by  reason  of  the  defective  condi- 
tion of  one  of  the  public  stau'cases  alleys  that  at  the  times  mentioned 
the  defendants  were  in  control  and  manaf^ement  of  the  building  and 
reserved  to  themselves  the  vestibules,  halls,  etc.,  which  were  used  in  com- 
mon by  all  the  tenants,  the  defendants  may  deny  such  allegations  upon 
information  and  belief,  notwithstanding  their  unquestionable  knowledge 
of  the  truth  or  falsity  thei-eof. 

A  denial  upon  information  and  belief  may  not  be  stricken  out  as  sham. 

Appeal  by  the  plamtiff ,  Anna  Rockowitz,  an  infant,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  27th  day  of  May,  1912,  denying  the  plaintiff's 
motion  to  strike  out  an  answer  as  sham  or  to  have  the  same 
made  more  definite  and  certain. 

Isidore  Schneider,  for  the  api)ellant. 

William  Sliea,  for  the  respondent. 

Scott,  J. : 

The  action  is  against  the  lessees  of  a  building,  of  which  they 
rented  out  portions  to  various  tenants,  reserving  to  themselves, 
as  it  is  alleged,  the  vestibules,  halls,  lobbies  and  staircases 
which  were  used  in  common  by  all  the  tenants  and  other 
lx>i'sons.  The  plaintiff  was  injured,  as  it  is  said,  by  reason  of 
the  defe<*tive  condition  of  one  of  the  public  staircases. 

Although  the  plaintiff  moved  to  strike  out  the  whole  answer, 
it  appears  by  the  brief  of  her  guardian  that  her  motion  is 
intended  particularly  to  be  addressed  to  the  defendant's 
attempted  denial  of  paragraphs  4  and  6  of  the  complaint. 
The  fibret  of  these  paragraphs  alleges  that,  at  the  times  men- 
tioned, the  defendants  were  in  control  and  management  of  the 
building.  The  second  alleges  that  they  reserved  to  themselves 
the  vestibules,  halls,  ot^.,  Avhich  were  used  in  common  by  all 
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the  tenants.  Of  course  the  defendants  know  whether  these 
allegations  are  true  or  not,  especially  as  they  admit  (by  not 
denying)  that  they  are  lessees  and  in  possession  of  the  build- 
ing, and  rent  or  lease  portions  to  various  tenants.  Notwith- 
standing theu'  unquestionable  knowledge  of  the  truth  or  falsity 
of  paragraphs  4  and  6,  they  aver  in  their  answer  that  *'  upon 
information  and  belief  the  said  defendants  deny  each  and 
every  of  the  allegations  contained  in  "  said  paragraphs  4  and  6. 

The  form  of  denial  adopted  by  defendants  is  one  which  is 
authorized  {Bennett  v.  Leeds  Mfg.  Co.,  110  N.  Y.  150)  and  con- 
stitutes a  good  denial.  The  motion,  therefore,  resolves  itself 
iQto  one  to  strike  out  a  denial  as  sham,  and  this  may  not  be 
done.  {Hopkins  v.  Meyer,  TG  App.  Div.  365;  Oallagher  v. 
Merrill,  13  id.  1S2.)  As  to  the  other  branch  of  the  motion  the 
answer  is  definite  and  certain  enough.  The  only  trouble  with 
it  is  that  it  is  apparently  disingenuous.  Under  the  present 
Hberal  practice  relative  to  the  examination  of  adverse  parties 
before  trial,  the  plaintiff  can  probably  obtain  from  the  defend- 
ants themselves  the  e^adence  of  the  truth  of  the  two  paragraphs 
which  they  have  denied. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Ingraham,  p.  J.,  McLaughlin,  Miller  and  Dowung,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Moses  C.  Migel  and  Gustave  R.  Tuska,  as  Executors,  etc.,  of 
Samuel  A.  Tuska,  Deceased,  Respondents,  r.  Heller,  Hirsh 
&  Company,  Appellant. 

First  Department,  June  28,  1912. 

Contract  —  agreement  by  executors  holding  stock  of  insolvent  company 
to  purchase  property  thereof. 

The  plaintiffs,  as  executors,  holding  and  owning  certain  bonds  and  capital 
stock  of  an  insolvent  oorix)ration  known  as  the  *'  Fisheries  Company," 
entered  into  an  agreement  in  writing  with  Gustave  R  Tuska,  indi- 
vidually, and  with  the  defendant,  a  corporation,  both  of  whom  also 
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owned  bonds  and  stock  in  the  said  company.  This  agreement  contem- 
plated the  purchase  from  the  creditors^  committee  of  said  insolvent  com- 
pany of  certain  property  in  exchange  for  their  stock  and  bonds  of  said 
company,  and  provided  that  the  title  to  the  property  thus  acquired 
should  be  taken  in  the  names  of  James  £.  Heller  and  Adolph  Hirsch, 
who  had  been  succeeded  by  the  defendant,  in  trust,  however,  for  the 
three  parties  to  the  agreement,  whose  proportionate  interests  were 
therein  stated  and  were  approximately  three-Hfths  for  the  defendant 
and  one-fifth  for  each  of  the  other  parties.  The  property  was  to  be 
preserved  and  managed  by  the  trustees  until  sold  by  them  or  trans- 
ferred to  the  parties  in  interest,  or  to  corporations  to  be  formed  for  the 
purpose  of  disposing  of  and  distributing  it  to  their  advantage.  It  was 
further  provided  that  the  net  proceeds  of  a  sale  of  the  property  should 
be  divided  among  the  three  parties  in  proportion  to  their  holdings  of 
bonds,  and  that  upon  demand  of  the  defendant  and  one  of  the  other 
beneficiaries  the  property  should  be  conveyed  by  the  trustees  to  cor- 
porations ''  to  be  created  for  the  purpose  of  distributing  the  interests  of 
the  several  beneficiaries,  but  not  to  carry  on  business.'-  Later  a  cor- 
poration was  formed  to  take  over  the  business  and  dispose  of  the  prop- 
erty axiquired.  A  sale  was  effected  and  a  question  arose  as  to  the  dis- 
position of  the  proceeds  under  the  above  contract  and  other  subsequent 
agreements  between  the  parties. 
In  an  action  to  recover  moneys  alleged  to  have  been  received  by  the 
defendant  to  the  use  of  the  plaintiffs,  contracts  construed,  and  lield^  that 
a  judgment  for  the  plaintiffs  should  be  affirmed. 

Appeal  by  the  defendant.  Heller,  Hirsh  &  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  17th  day  of  May,  1911,  upon  the  verdict  of  a  jury  rendered 
by  direction  of  the  court,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  26th  day  of  May,  1911,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Nathan  D.  Sterriy  for  the  appellant. 
Henry  L.  Scheuennan,  for  the  respondents. 

Laughlin,  J.: 

This  action  was  brought  to  recover  money  alleged  to  have 
been  received  by  the  defendant  to  the  use  of  the  plaintiffs. 

On  the  29th  day  of  April,  1908,  the  plaintiffs,  as  executors, 
held  and  owned  certain  bonds  and  capital  stock  of  a  corporation 
known  as  the  Fisheries  Company,  which  was  insolvent,  and  on 
that  day  they  entered  into  an  agreement,  in  writing,  with 
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Gustave  R.  Tiiska,  individually,  and  with  the  defendant,  a  cor- 
poration, both  of  whom  also  owned  bonds  and  stock  in  the  said 
company.  This  agreement  contemplated  the  purchase  from 
the  creditors'  committee  of  the  Fisheries  Company  of  certain 
property  consisting  of  real  estate  at  Promised  Land,  Long 
Island,  N.  Y.,  and  at  Cape  Charles,  Va.,  for  use  as  fishing 
plants  and  fertilizer  sites  for  extracting  oil  and  making  fer- 
tilizer from  fish,  together  with  eleven  steamers  fitted  out  for 
fishing  purposes,  in  exchange  for  their  stock  and  bonds  of  the 
Fisheries  Company,  and  certain  other  stock  and  bonds  which 
they  were  to  obtain,  and  provided  that  the  title  to  the  property 
thus  acquired  should  be  taken  in  the  names  of  James  E.  Heller 
and  Adolph  Hirsh,  who,  as  copartners  in  business  as  brokers 
and  dealers  in  chemicals  and  fertilizers,  had  been  succeeded 
by  the  defendant,  in  trust,  however,  for  the  three  parties  to 
the  agreement,  whose  proportionate  interests  were  therein 
stated  and  were  approximately  three-fifths  for  the  defendant 
and  one-fifth  for  each  of  the  other  parties.  The  property  was 
to  be  preserved  and  managed  by  the  trustees  until  sold  by  them 
or  transferred  to  the  parties  in  interest,  or  to  corporations  to  be 
formed  for  the  purpose  of  disposing  of  and  distributing  it  to  their 
advantage,  as  therein  provided.  The  property  was  acquired 
as  thus  contemplated.  This  tripartite  agreement  further  pro- 
vided, among  other  things,  that  if  the  property  should  be  sold  the 
net  proceeds,  after  certain  deductions  for  expenses  and  advances 
and  for  certain  other  payments,  should  be  divided  among  the 
three  parties  in  proportion  to  their  holdings  of  bonds,  and  that 
upon  demand  of  the  defendant  and  one  of  the  other  bene- 
ficiaries, the  property  should  be  conveyed  by  the  trustees  to  cor- 
porations ^^  to  be  created  for  the  piu'pose  of  distributing  the 
interests  of  the  several  beneficiaries,  but  not  to  carry  on 
any  business.''  Pursuant  to  the  provisions  of  the  agreement, 
the  Atlantic  Fertihzer  and  Oil  Company  was  incorporated  in 
December,  1908,  to  take  over  the  proi)erty.  The  trustees  had 
prior  to  this  time  disposed  of  the  property  at  Cajx)  Charles  and 
certain  other  property,  and  they  executed  a  conveyance  and 
transfer  of  the  Long  Island  property  and  of  the  remaining 
property  to  the  Atlantic  Fertilizer  and  Oil  Company  bearing 
date  the  Ist  day  of  April,  1900,  and  acknowledged  the  twenty- 
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fourth  day  of  May  thereafter,  and  it  was  duly  recorded  the 
next  day.  The  tripartite  agreement  also  provided  that  the 
conveyance  by  the  trustees  to  the  corporation  should  be  made 
"subject  to  purchase-money  mortgages  to  cover  the  interests 
of  the  said  beneficiaries,"  and  that  bonds  should  be  issued  by 
the  corporation  to  represent  such  interests,  but  it  contained  no 
provision  with  respect  to  the  amount  of  capital  stock  to  be 
issued  by  the  corporations  to  be  formed  or  with  respect  to  who 
was  to  subscribe  therefor  other  than  the  provisions  specifying 
the  purpose  for  which  the  corporations  were  to  be  formed.  On 
the  31st  day  of  March,  1909,  which  was  after  the  incorpora- 
tion, but  prior  to  the  conveyance  to  it,  the  trustees  and  G.  R. 
Tuska,  individually  and  as  executor,  entered  into  another 
agreement  in  writing,  reciting  that  the  trustees  were  about  to 
sell  the  property  to  the  Atlantic  Fertilizer  and  Oil  Company 
pursuant  to  the  tripartite  agreement  and  to  receive  a  mortgage 
and  to  distribute  bonds,  which  were  to  be  secured  thereby,  to  the 
beneficiaries,  and  authorizing  the  transfer  by  the  trustees  and 
containing  certain  provisions  with  respect  to  the  terms  of  the 
mortgage  to  be  executed  and  bonds  to  be  issued.  It  was  therein 
provided  that  the  mortgage,  which  was  to  be  for  $200,000, 
should  secure  bonds  for  that  amoimt  at  six  per  centum  per 
annum,  with  interest  payable  quarterly;  that  the  bonds  should 
become  payable  at  the  option  of  the  holder  on  a  sale  of  the 
mortgaged  property  by  the  company  and  should  be  subject  to 
redemption  out  of  the  profits  of  the  company  in  five  equal 
annual  payments;  that  no  dividends  should  be  paid  any  year 
imtil  the  redemption  of  all  bonds  in  arrears;  that  the  bonds  of 
the  defendant  should,  except  in  the  event  of  a  foreclosure  of 
the  mortgage,  be  subrogated  to  the  bonds  of  the  other  bene- 
ficiaries, but  that  on  the  payment  of  the  bonds  so  preferred 
they  rfiould  be  canceled;  that  if  the  company  should  sell  the 
property  or  its  stock  or  a  controlling  interest  in  the  stocAr 
either  by  corporate  or  individual  action,  the  proceeds^  after 
paying  the  indebtedness  secured  by  the  mortgage  and  any 
other  debt  or  obligation  of  the  company,  "and  the  amount  of 
any  stock  subscription  that  Heller,  Hirsh  &  Co.  may  have 
paid  shall  be  divided  into  two  equal  parts,  one-half  to  go  to 
Mr.  T.  C.  Meadows  and  the  other  half  to  the  beneflciariet^ 
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under  the  Tripartite  Agreement  in  the  proportions  of  their 
interest  as  in  said  agreement  set  forth,"  and  that  if  the  sale 
should  not  take  place  within  two  years  the  estate  of  the  plain- 
tiffs' testator  and  said  Gustave  E.  Tuska  should  share  in  "  said 
fifty  per  cent  of  the  net  proceeds  only  in  the  ratio  that  the 
bonds  under  the  mortgage  aforesaid,  which  they  may  still 
hold,  bears  to  the  total  nimiber  of  bonds  to  be  issued  to  them 
at  the  time  of  the  execution  of  the  mortgage,  it  being  the 
intent  of  this  arrangement  that  the  share  of  these  two  interests 
in  a  moiety  of  the  net  proceeds  aforesaid  shall,  after  the  said  two 
years,  be  proportionate  to  their  actual  interests  as  bondholders. '' 
The  authorized  capital  stock  of  the  Atlantic  Fertilizer  and 
Oil  Company  was  $100,000,  consisting  of  1,000  shares  of  the 
par  value  of  $100  each,  of  which  only  100  shares  were  issued. 
They  were  paid  for  by  the  defendant  and  held  by  it,  with  the 
exception  that  one  share  each  was  issued  in  the  names  of  James 
E.  HeHer,  Adolph  Hirsh  and  Bernard  S.  Heller,  to  quaUfy 
them  to  act  as  directors.  It  was  further  provided  in  the  agree- 
ment of  March  31,  1909,  that  Gustave  E.  Tuska,  iadividually, 
and  the  estate  represented  by  the  plaintiffs  should  be  repre- 
sented by  one  director  on  the  board  of  directors  of  the  com- 
pany. On  March  20,  1909,  eleven  days  prior  to  this  time,  an 
agreement  was  executed  between  T.  0.  Meadows  and  the 
Atlantic  Fertilizer  and  Oil  Company  which  recites  that  the 
company  was  about  to  purchase  said  property  ^'  at  the  instance 
and  request  of  said  Meadows  and  with  a  view  to  establishing  a 
fishing  and  fertilizer  and  oil  manufacturing  business,"  and 
reciting  that  the  company  would  need  funds  for  rebuilding  its 
buildings  and  plant  and  improving  and  repairing  its  steamers 
and  for  operatiag  and  conducting  its  business,  and  Meadows 
agreed  to  advance  funds  to  the  company  to  the  extent  of 
$75,000  for  said  purposes  on  its  promissory  notes,  and  he 
thereby  undertook  to  endeavor  to  sell  the  property  of  the  com- 
pany at  a  price  satisfactory  to  it  in  consideration  of  which  he 
was  to  receive  one-half  of  the  amount  realized  by  the  company 
on  the  sale  over  and  above  $200,000,  the  amount  for  which  its 
bonds  and  mortgage  were  to  be  executed,  as  herein  stated, 
plus  the  amount  expended  by  the  company  for  improvements 
App.  Div.— Vol.  CLI.        41 
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and  repairs  "and  the  expenses  incurred  "  by  said  company  "  in 
its  incorporation  and  for  taxes  and  legal  expenses; "  and  it  was 
further  provided  that  during  the  times  the  plants  were  operated 
the  business  was  to  be  conducted  under  the  management  of  a 
committee  composed  of  James  E.  Heller,  Adolph  Hirsh  and 
Meadows.  Although  the  agreement  of  March  31,  1909,  does 
not  expressly  refer  to  this  agreement  it  is  evident  that  the 
earlier  one  was  executed  in  expectation  that  the  later  one 
would  be  made. 

An  agreement  under  seal  bearing  date  the day  of  July, 

1909,  between  Gustavo  E.  Tuska,  individually,  and  Tuska  and 
Migel,  as  executors,  as  parties  of  the  first  part,  Heller  and 
Hirsh,  individually  and  as  trustees,  parties  of  the  second  part, 
the  defendant,  party  of  the  third  part,  and  the  Atlantic  Fer- 
tilizer and  Oil  Company,  as  party  of  the  fourth  part,  was  exe- 
cuted on  the  17th  day  of  September,  1909.  It  refers  to  the 
tripartite  agreement  and  to  the  agreement  of  March  31,  1909, 
and  quotes  the  provision  of  the  latter  with  respect  to  the  distri- 
bution of  the  proceeds  on  the  sale  of  the  property  by  the 
Atlantic  Company,  and  recites  that  the  sale  of  the  property  as 
thus  contemplated  had  been  consummated,  and  that  the  trus- 
tees had  released  the  lien  of  the  mortgage  on  certain  of  the 
property  and  had  taken  other  security  therefor,  and  provides  in 
part  as  follows: 

"  First,  The  parties  of  the  second,  third  and  fourth  parts 
hereby  agree  with  the  parties  of  the  first  part  that  any  cash, 
shares,  securities,  rents,  contracts,  rights  or  advantages  that 
may  be  received  by  or  accrue  to  any  of  the  parties  of  the 
second,  third  and  fourth  parts  upon  a  sale  of  the  mortgaged 
property  or  any  part  thereof  within  two  years  from  the  date  of 
the  execution  of  said  mortgage  or  by  a  sale  of  the  corporate 
stock  of  the  party  of  the  fourth  part  or  the  control  thereof 
whether  such  transaction  be  by  corporate  or  individual  act, 
whether  it  be  direct  or  indirect,  whether  it  be  by  deed,  bill  of 
sale,  lease,  transfer,  operating  agreement  or  otherwise,  such 
proceeds  after  deducting  the  amount  of  the  mortgage  aforesaid 
that  may  remain  unpaid  and  any  impaid  indebtedness  or  obli- 
gation of  the  party  of  the  fourth  part,  and  the  amount  of  any 
subscription  to  the  stock  of  the  party  of  the  fourth  part  that 
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may  have  been  paid  by  the  party  of  the  third  part,  shall  be 
divided  into  two  equal  parts,  one  of  which  shall  go  to  T.  0. 
Meadows,  Esq.,  and  the  other  half  to  the  beneficiaries  under 
the  Tripartite  Agreement  in  the  proportions  of  their  interests 
as  in  said  agreement  set  forth." 

It  was  further  provided  therein  that  if  the  sale  should  take 
place  after  two  years  the  parties  of  the  first  part  should  share 
in  fifty  per  cent  of  the  net  proceeds  only  in  the  ratio  that  the 
bonds  secured  by  the  mortgage  "  which  they  may  still  hold 
bear  to  the  total  number  of  bonds  issued  to  them  at  the  time 
of  the  execution  of  the  mortgage  —  the  intention  bemg  that 
after  said  two  years  their  interest  in  such  moiety  shall  be  pro- 
portionate to  their  actual  interests  as  bondholders." 

The  defendant  made  a  motion  for  a  new  trial  pursuant  to 
the  provisions  of  section  999  of  the  Code  of  Civil  Procedure, 
which  involved  a  consideration  of  the  facts,  and  it  appealed 
from  the  order  denying  the  motion,  but  the  appeal  was  long 
since  duly  dismissed.  The  appeal  from  the  judgment  presents  no 
question  of  fact,  and  it  must  be  presumed  that  all  controverted 
questions  of  fact  were  determined  by  the  jury  adversely  to  the 
appellant. 

The  jury  were  justified  in  finding,  on  the  testimony  of  Mr. 
Meadows,  which  was  controverted  by  the  testimony  of  Heller, 
but  corroborated  by  the  testimony  of  other  witnesses,  that 
after  the  agreements  to  which  reference  has  been  made  were 
executed,  and  on  the  evening  of  March  28,  1910,  at  an  inter- 
view between  himself,  Tuska  and  James  E.  Heller,  Ben  Heller, 
his  son,  and  Hirsh,  representing  the  defendant,  he  informed 
them  that  he  had  an  opportunity  to  sell  the  property,  but  that 
probably  he  would  be  interested  in  the  purchase,  and  that  if 
he  made  anything  out  of  it,  it  would  be  out  of  the  purchasers, 
and  that  he  did  not  wish  to  make  ^'  on  both  sides,"  and  did  not 
care  to  make  profits  at  their  expense,  and  desired  to  have  the 
question  of  division  of  profits  with  him  eliminated  in  fixing  the 
selling  price,  and  suggested  that  a  fair  price  would  be  $200,000, 
"which was  their  upset  price  prior  to  improvements,"  which 
had  been  made,  and  that  they  receive  in  addition  an  amount 
equal  to  the  "  trading  profits  "  of  the  company  during  the  year 
ending  April  1,  1910,  by  which  was  meant  profits  earned  with- 
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out  deduction  for  improvements,  and  that  his  proposition,  which 
was  to  take  the  form  of  a  purchase  of  the  stock  and  bonds  and 
not  a  transfer  of  property  by  the  company,  was  accepted.  It 
appears  by  his  testimony  that  he  not  only  deemed  it  improper 
that  he  should  share  in  the  profits,  since  he  was  to  become  a 
purchaser,  but  he  expected  that  by  thus  waiving  his  commissions 
a  lower  selling  price  would  be  fixed,  and  that  he  would  receive  a 
partial  benefit  by  acquiring  a  one-quarter  interest  in  the  com- 
pany, the  bonds  of  which  were  thus  to  be  retired.  The  evi- 
dence warranted  a  finding  that,  in  fixing  the  selling  price  the 
parties  in  interest  were  influenced  by  the  fact  that  Meadows 
was  not  to  share  in  the  profits.  On  the  7th  day  of  Jtme,  1910, 
the  parties  who  executed  the  tripartite  agreement  of  April  29, 
1908,  executed  another  agreement  in  writing — drawn  by  the 
attorney  for  the  defendant  —  referring  to  the  agreement  exe- 
cuted September  17, 1909,  and  reciting  that  the  basis  of  an  agree- 
ment for  the  transfer  to  Meadows  and  one  Sickler  of  the  stock 
and  the  bonds  had  been  agreed  upon,  and  authorizing  the  def  end- 
*ant  to  sell  all  the  stock  and  bonds,  pursuant  to  the  terms  of  a 
proposed  agreement  between  defendant  and  Meadows  and  Sick- 
ler, thereto  annexed,  and  providing  that  the  plaintiffs  and  said 
Gustave  E.  Tuska  should  be  paid  for  their  bonds  with  accrued 
interest  out  of  the  moneys  received  by  defendant  from  the  pur- 
chasers on  account  of  the  purchase  of  bonds  as  therein  provided, 
and  that  out  of  the  proceeds  of  the  sale  of  the  stock  there 
should  be  deducted  by  the  defendant  the  sum  of  $10,000  — 
the  amount  of  their  subscriptions  for  stock — and  the  expenses 
incurred  in  carrying  out  the  sale  of  the  stock  and  bonds,  and 
there  should  be  paid  to  plaintiffs  and  to  said  Tuska  the  same 
proportion  of  one-half  the  balance  that  the  bonds  held  by  them 
bore  to  the  total  amount  of  bonds  issued  and  secured  by  the 
mortgage.  Said  proposed  agreement  between  the  defendant 
and  Meadows  and  Sickler  was  executed  under  date  of  June  21, 
1910.  In  the  1st  paragraph  or  clause  thereof  it  was  provided 
that  the  purchasers  would  pay  $100,000  for  the  stock  and 
$200,000  with  accrued  interest  for  the  bonds,  less  certain 
amounts  then  in  the  hands  of  the  trustees;  but  the  10th  para- 
graph or  clause  shows  that  the  sale  was  intended  to  be  made 
en  the  same  basis  upon  which  the  offer  was  originally  made 
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by  Mr.  Meadows,  namely,  the  face  value  of  the  bonds  plus  an 
amount  equal  to  the  tradmg  profits  of  the  company  during  the 
year  ending  April  1,  1910,  for  it  was  therein  provided  that 
the  books  should  be  audited  to  verify  schedules  with  respect 
to  the  financial  business  of  the  company  during  said  year, 
which  were  used  as  the  basis  for  making  the  contract,  and 
that  the  purchase  price  of  the  stock  was  to  be  increased  or 
decreased  accordingly,  as  might  be  required  by  the  audit  of 
the  books  of  the  company.    Shortly  prior  to  the  execution  of 
the  agreement  of  June  7,  1910,  the  controversy,  upon  which 
this  action  is  founded,  arose,  and  the  defendant  insisted  that  it 
would  be  entitled  to  the  fifty  per  cent  of  the  net  profits  wiiich 
Meadows  originally  was  to  receive  as  commissions  for  selling 
the  property;  and  the  plaintiffs  and  Gustave  R.  Tuska  con- 
tended that  those  profits  should  be  divided  between  the  parties 
to  the  tripartite  agreement  in  proportion  to  their  holdihgs  of 
the  bonds.     There  is  evidence  tending  to  show  that  this  claim 
on  the  part  of  the  defendant  had  its  origin  in  a  suggestion  of 
its  coimsel  that  under  the  former  agreements  plaintiffs  had  no 
interest  in  the  share  of  the  profits  which  Meadows  was  to  have 
received,  and  that  until  after  that  suggestion  was  made  there 
had  been  no  claim  by  defendant  that  it  was  to  take  anything  on 
aocoxmt  of  its  having  furnished  the  money  to  pay  for  the  cap- 
ital stock  that  was  issued,  other  than  reimbursement  therefor. 
It  is  quite  evident  that  it  was  the  intention  of  the  parties,  in 
fixing  a  selling  price  to  Meadows  after  he  decided  not  to  act  as 
broker,  or  claim  commissions,  that  the  entire  net  profits  of  the 
sale  should  be  divided  between  them  in  proportion  to  their 
respective  kiterests  in  the  property  originally,  as  represented  by 
their  bond  holdings.    The  fact  that  under  the  agreements,  if 
plaintiffs  obtained  the  benefit  of  the  preference  of  their  bonds 
by  being  paid  by  the  company  for  part  or  all  they  were  only  to 
share  in  the  profits,  if  the  sale  occurred  after  two  years,  accord- 
ing to  the  bonds  then  held  by  them,  is  not  inconsistent  with 
this  view  of  the  evidence  and  this  construction  of  the  contracts. 
The  defendant  was  to  have  the  active  management  of  the  com- 
pany, which  is  doubtless  the  reason  for  giving  plaintiffs'  bonds 
a  preference;  and  if  the  funds  of  the  company  were  expended  in 
redeeming  plaintiffs'  bonds,  it  was  right  that  defendant  should 
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have  a  greater  share  in  the  profits,  if  any,  for  it  was  running 
the  risk  of  not  having  its  bonds  paid.  In  order  that  the  oppor- 
tunity for  the  sale  might  not  be  lost  or  delayed,  it  was  provided 
in  the  agreement  of  June  7,  1910,  which  was  drafted  by  the 
attorney  for  the  defendant,  that  it  was  made  without  prejudice 
to  the  rights  of  the  plaintiffs  and  Gustavo  E.  Tuska,  with  respect 
to  their  claims  to  a  proportionate  share  of  the  other  one-half  of 
the  profits  mentioned  in  said  agreement  of  September  17,  1909, 
and,  excepting  as  modified  by  this  agreement,  the  rights  of  the 
parties,  as  they  existed  when  the  other  agreement  was  made, 
were  preserved. 

Thfe  agreement  providing  for  the  distribution  of  the  proceeds 
on  a  sale  of  the  property  within  two  years  from  the  date  of  the 
mortgage,  clearly  contemplated  that  the  defendant  was  to 
receive  no  special  consideration,  benefit  or  advantage  on  accoimt 
of  its  having  subscribed  for  the  stock,  but  that  it  was  merely  to 
be  reimbursed  for  the  amount  paid  for  the  stock,  and  that  the 
net  profits  were  to  be  divided  between  the  three  beneficiaries  of 
the  trust  agreement  in  proportion  to  tibeir  interests  as  repre- 
sented by  the  bonds  held  by  them.  It  was  expected  at  that 
time  that  if  the  property  were  sold  the  sale  would  be  effected 
through  Meadows,  who  was  to  receive  fifty  per  cent  of  the  net 
profits  after  payment  of  the  bonds.  It  is  quite  plain  that  when 
Meadows  waived  his  claim  to  commissions  and  became  a  pur- 
chaser, the  bondholders,  in  the  absence  of  any  other  agreement, 
would  be  entitled  to  share,  not  merely  fifty  per  cent  of  the 
profits,  but  the  entire  profits,  in  proportion  to  the  bonds  held 
by  them.  Aside  from  denying  certain  allegations  of  the  com- 
plaint, the  only  defense  interposed  by  the  answer  was  that 
Meadows  failed  to  fully  perform  his  agreement  with  respect  to 
advancing  money  to  the  Atlantic  Fertilizer  and  Oil  Company, 
and  that  the  defendant  at  his  request  advanced  to  it  large 
amounts  of  money  and  indorsed  and  guaranteed  for  it  also, 
and  in  consideration  thereof  he  released  his  commission  to  the 
defendant.  The  theory  upon  which  the  case  was  tried  appears 
to  be  that  the  defendant  was  entitled  to  the  fifty  per  cent  of 
the  profits  which  Meadows  would  have  received  had  he  acted  as 
a  broker  in  making  the  sale,  on  the  ground  that  his  claim  was 
verbally  or  by  writing  released  or  assigned  to  it,  and  that  imder 
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the  agreements  the  obligation  on  the  part  of  defendant  was  to 
account  for  it  only  to  Meadows.  The  alleged  verbal  release, 
or  assignment,  depends  upon  conflicting  evidence,  and  was 
submitted  to  the  jury  as  a  question  of  fact,  and  is,  therefore, 
not  reviewable.  The  claim  to  a  release  or  assignment  by 
writing  is  bajged  upon  a  release  under  seal,  dated  the  7th 
day  of  Jime,  1910,  which  recites  that  Meadows,  in  considera- 
tion of  one  dollar  and  other  good  and  valuable  considerations, 
released  and  discharged  the  defendant  and  James  E.  Heller 
and  Adolph  Hireh,  the  trustees,  individually;  it  is  in  the 
form  of  a  general  release  without  reference  to  this  claim. 
According  to  the  testimony  of  Meadows,  which  is  controverted, 
but  presumably  was  accepted  by  the  jury,  he  was  requested 
to  execute  this  release  owing  to  the  fact  that  by  the  different 
agreements,  to  which  reference  has  been  made,  he  was 
apparently  entitled  to  fifty  per  cent  of  the  net  profits,  and  in 
order  to  protect  the  parties  to  whom  it  runs  against  his  mak- 
ing a  claim  therefor.  It  may  be  observed  that  if  this  release 
could  be  construed  as  an  assignment  of  any  claim  that  Meadows 
might  have  had,  it  would  be  an  assignment,  not  to  the  defend- 
ant alone,  but  to  James  E.  Heller  and  Adolph  Hirsh  as  well. 
In  so  far  as  it  is  a  release  of  Meadows'  claim,  it  inures  to  the 
benefit  of  all  those  from  whose  interests  his  claim  was  to  be 
paid.  On  the  testimony  of  Mr.  Meadows,  he  had  no  claim  for 
conomissions  which  he  could  enforce,  either  directly  or  indirectly 
by  assignment,  and  it  is  evident  that  he  did  not  intend  to 
authorize  the  defendant  to  assert  any  claim  in  his  right.  The 
fact  that  the  defendant  advanced  certain  moneys  to  the  com- 
pany at  Meadows'  request,  gave  neither  him  nor  it  a  right  to 
commissions,  or  to  share  in  the  profits  to  a  greater  extent  than 
to  be  reimbursed  for  the  moneys  so  advanced,  together  with 
interest  thereon.  Although  the  original  purpose  not  to  con- 
duct the  business  by  the  corporation  was  departed  from  for  a 
time,  this  was  in  furtherance  of  the  purpose  of  the  parties  in 
interest  to  dispose  of  their  interests  to  better  advantage,  and 
did  not  change  their  rights,  as  reserved  by  the  original  agree- 
ment, ultimately  to  share  in  the  profits  in  proportion  to  their 
interests.  They  formed  a  corporation  in  namCy  but  in  fact 
their  interests  remaiQed  substantially  the  same  as  before,  and 
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moneys  paid  or  advanced  for  stock,  or  in  conducting  the  busi- 
nessy  were,  as  between  the  parties,  like  advances  by  one  part- 
ner, or  joint  venturer,  over  and  above  his  share,  which  entitled 
him  to  reinbursement,  but  not  to  a  greater  share  in  the  profits. 

The  other  points  urged  in  behalf  of  the  appellant  have  been 
examined,  but  we  find  no  error  which  requires  discussion  in 
the  opinion.  Moreover,  such  alleged  errors,  if  serious,  could 
not  be  prejudicial,  for  we  are  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  as  matter  of  law. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
affirmed,  with  costs. 

Inoraham,  p.  J.,  McLAUGfflJN,  Clarke  and  Scott,  JJ., 
concurred. 


Judgment  and  order  affirmed,  with  costs. 


Joseph  J.  Smith,  Respondent,  v,  William  R.  Craig  and 
Others,  Copartners,  Doing  Business  under  the  Finn  Name 
of  Craig  &  Jenks,  Appellants. 

First  Department,  June  28,  1912. 

Principal  and  agent — contract  by  broker  to  purchase  on  margin  — 
breach  of  contract  by  selling  without  notice  to  customer — evidence  — 
duty  to  notify  customer  to  keep  margins  good — conversion. 

A  firm  of  cotton  brokers,  for  the  account  of  a  customer,  but  in  their  own 
name,  entered  into  executory  contracts  with  other  brokers,  whereby 
they  agreed  to  purchase  cotton  on  margins  for  future  delivery.  Later 
they  sold  these  contracts  for  purchase  without  express  authority  from 
their  customer,  because  he  had  failed  to  keep  his  account  sufficiently 
margined. 

In  an  action  by  the  customer  to  recover  damages  for  breach  of  contract, 
it  appeared  that  as  a  former  customer  of  the  defendants  he  had  received 
notices  from  them  providing  '*  that  on  all  marginal  buisness  the  right 
is  reserved  to  close  transactions  when  margins  Arb  Running  Out  with- 
out further  notice; "  that  he  gave  his  address  at  a  certain  hotel  in  the 
city  of  New  York,  but  at  the  time  his  margin  became  low  he  oould  not 
be  found  by  the  defendants. 

Held,  that  it  was  error  for  the  court  to  exclude  evidence  of  notices  received 
by  the  plaintiif  in  prior  transactions  with  the  the  defendants,  and  of 
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the  efforts  made  by  the  defendants  to  communicate  with  the  plaintiff 
before  selling  the  contracts; 

That  the  judgment  for  the  plaintiff  should  be  reversed  and  a  new  trial 
granted. 

The  defendants  were  not  obliged  at  their  peril  to  find  the  plaintiff  and  to 
give  him  actual  notice  and  a  reasonable  time  to  make  the  margins  good 
before  selling  the  contracts.  Their  duty  was  performed  by  the  exercise 
of  ordinary  care  and  reasonable  efforts  to  give  him  notice. 

Since  the  defendants  held  no  property  in  pledge  for  the  plaintiff  they  were 
not  guilty  of  conversion  in  selling  the  contracts  for  the  purchase  of  the 
cotton  without  giving  him  actual  notice  of  the  time  and  place  of  sale. 

Appeal  by  the  defendants,  William  R.  Craig  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  coimty  of  New 
York  on  the  8th  day  of  November,  1911,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
9th  day  of  November,  1911,  denying  the  defendants'  motion  for 
a  new  trial  made  upon  the  minutes. 

John  W.  Boothhy  [Ernest  E.  Baldwin  with  him  on  the 
brief],  for  the  appellants, 

Achilles  H.  Kohn  [Louis  B.  Hasbrouck  and  Robert  O, 
Starr  with  him  on  the  brief],  for  the  respondent. 

Laughun,  J. : 

This  is  an  action  by  a  customer  against  a  firm  of  cotton  bro- 
kers to  recover  damages  for  a  breach  of  a  contract  by  which 
the  defendants  on  the  10th  day  of  September,  1909,  for  the 
account  of  the  plaintiff,  but  in  their  own  name,  entered  into 
executory  contracts  with  other  brokers  on  the  floor  of  the  New 
York  Cotton  Exchange  whereby  they  agreed  to  purchase  500 
bales  of  cotton  for  deUvery  in  January,  1910.  On  the  thirteenth 
of  the  same  month  the  defendants  sold  the  contracts  for  the 
purchase  of  the  cotton  without  express  authority  from  the 
plaintiff,  and  he  brings  this  action  to  recover  the  difference 
between  the  highest  market  price  of  the  cotton  within  a  rea- 
sonable time  after  the  sale  of  the  contracts  by  defendants,  which 
was  fixed  upon  the  trial  on  the  sixteenth  day  of  the  same  month 
and  is  not  questioned  on  the  appeal,  and  the  price  at  which  the 
defendants  agreed  to  purchase  the  cotton,  together  with  the 
margin  deposited  by  the  plaintiff  by  the  defendants,  less  the 
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commissions  and  charges  duetoihe  defendants,  and  the  recovery 
has  been  had  upon  that  theory. 

The  appellants  contend  that  the  sale  was  authorized  on 
account  of  the  failure  of  the  plaintiff  to  keep  his  account  suffi- 
ciently margined,  and  that  by  a  prior  course  of  business 
between  the  parties  they  were  reUeved  from  demanding  fur- 
ther margins  and  that  if  such  demand  were  necessary  it  was 
excused  by  the  plaintiff's  absence  and  their  inability  to  find 
him  at  his  only  address  in  New  York,  which  he  had  previously 
given  to  them  and  gave  them  on  this  occasion,  and  that  the 
court  erred  in  excluding  evidence  in  support  of  these  defenses. 

Prior  to  the  transaction  in  question,  and  in  the  months  of 
April  and  May  of  the  same  year,  the  defendants  had  made  six 
separate  purchases  and  sales  of  cotton  for  the  plaintiff  on  a 
marginal  account.  The  orders  were  given  by  him  in  person  at 
their  office.  It  does  not  expressly  appear  whether  the  account 
was  closed  with  respect  to  each  of  these  transactions  separately, 
but  it  does  appear  that  on  the  15th  day  of  June,  1909,  the  last 
of  these  transactions  was  closed  and  the  plaintiff  received  a 
check  from  the  defendants  for  the  balance  due.  That  closed  his 
accoimt  with  them,  and  there  was  no  imderstanding  as  to 
whether  or  not  it  was  expected  that  he  would  transact  further 
business  with  them.  With  respect  to  each  of  these  transac- 
tions, the  usual  notice  of  purchases  and  of  sales  was  given  to 
the  plaintiff  by  the  defendants,  and  each  contained,  among 
other  things,  a  printed  notice  as  follows: 

"  Please  take  notice  that  all  orders  for  the  Purchase  or  Sale 
of  Cotton  for  Future  Delivery  are  received  and  executed  with 
the  distinct  understanding  that  Actual  Delivery  Is  Contem- 
plated and  the  party  giving  the  order  so  understands  and 
agrees.  It  is  further  understood  that  on  all  marginal  busi- 
ness the  right  is  reserved  to  close  transactions  when  margins 
Are  Running  Out  without  further  notice  and  to  settle  con- 
tracts in  accordance  with  rules  and  customs  of  the  New  York 
Cotton  Exchange." 

It  does  not  appear  that  with  respect  to  the  six  prior  transac- 
tions any  controversy  arose  concerning  margins,  or  that  any 
sale  was  made  on  account  of  the  plaintiff's  failure  to  properly 
margin  his  account  or  to  keep  it  so  margined.     There  is  nothing 
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disclosed  bj  the  record  other  than  the  receipt  and  retention  of 
these  notices  by  the  plaintiff  to  show  that  his  attention  was 
drawn  thereto,  or  that  he  acquiesced  therein,  and  he  testified 
that  he  merely  looked  at  the  prices,  which  were  in  writing  in 
the  body  of  the  notices  and  did  not  read  the  part  of  the  notice 
herein  quoted.  The  notices  were  duly  oflEered  in  evidence  and 
excluded  on  objection  by  the  plaintiff  made  upon  the  groxmd 
that  the  transaction  in  question  was  not  connected  with  the 
former  transactions,  which  had  been  closed,  and  that  imder 
the  decision  of  this  court,  in  Sanger  v.  Price  (114  App.  Div. 
78),  the  printed  notice,  "even  if  it  were  a  part  of  the  con- 
tract," would  not  relieve  the  defendants  from  giving  the  plain- 
tiff some  notice  or  demand  for  margins  before  selling  the 
contracts. 

The  address  which  the  plaintiff  had  given  to  the  defendants 
at  the  time  of  the  prior  transactions  was  the  Hotel  San  Bemo, 
New  York,  and  that  was  entered  in  their  book  which  contained 
a  list  of  their  customers  and  their  telephone  numbers.  The 
plaintiff  had  no  office  or  place  of  business  in  New  York.  After 
closing  his  accoimt  with  the  defendants  in  Jime,  1909,  he 
departed  from  the  city  for  the  summer,  and  in  September  was 
visiting  in  Lawrence,  Mass.,  and  on  the  tenth  day  of  that 
month  was  in  Boston  for  the  day,  and  from  there  sent  a 
telegram  to  the  defendants,  as  follows: 

"  Buy  500  January  check  one  thousand  dollars  on  way. 

"JOSEPH  J.  SMITH.     12:25  p.  M.'^ 

On  the  prior  transactions  with  the  defendants,  the  plaintiff 
had  been  informed  that  the  margin  customarily  required  was 
$200  per  100  bales,  and  that  is  the  margin  which  had  been 
required  of  him,  and  is  the  theory  upon  which  he  stated 
that  he  was  sending  the  $1,000  for  margins.  The  defendants 
had  no  knowledge  or  information  with  respect  to  the  plain- 
tiff's absence  from  the  city,  excepting  as  disclosed  by  this 
telegram.  They  assumed  that  he  was  their  former  customer, 
the  name  being  the  same,  and  they  inmiediately  executed 
the  order  and  contracted  for  the  purchase  of  the  cotton  at 
$.1238  per  poimd,  which  made  the  aggregate  purchase  price 
$30,960.   The  next  morning  the  defendants  received  a  letter 
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from  the  plaintiff,  written  from  Boeton  the  day  before,  inclos- 
ing a  draft  for  $1,000,  which  they  were  requested  to  place  to 
his  credit,  and  confirming  his  order  by  telegram,  and  giving 
his  name  and  address  as  they  had  it  in  their  book  of  customers 
in  order  that  they  might  know  who  he  was.  After  sending  the 
telegram  and  letter  the  plaintiff  left  Boston  about  four  o'clock 
in  the  afternoon  and  returned  to  Lawrence,  where  he  remained 
until  about  noon  on  the  fourteenth  of  September,  when  he 
went  to  Boston  and  boarded  a  train  for  New  York,  where  he 
arrived  at  ten  o'clock  that  evening.  In  the  meantime  he  knew 
that  the  defendants  had  no  address  by  which  they  could  com- 
municate with  him  other  than  the  Hotel  San  Eemo.  He  made 
no  inquiry,  and  he  had  no  information  v^ith  respect  to  whether 
the  order  had  been  executed  or  the  state  of  the  market  untfl 
he  returned  to  New  York.  The  day  after  the  defendants  made 
the  contracts  for  the  purchase  of  the  cotton  was  Saturday,  and 
the  highest  market  price  of  cotton  for  January  delivery  was 
$.1240  and  the  least  $.1225.  On  Monday,  the  thirteenth,  the 
highest  market  price  was  $.1217  and  the  lowest  $.1205.  After 
endeavoring  to  communicate  with  the  plaintiff  by  telephoning 
him  at  the  Hotel  San  Eemo,  with  a  view  to  demanding  further 
margins,  and  when  his  margin  was  reduced  to  about  $150,  the 
defendants  sold  the  contracts  on  the  exchange  at  the  market 
when  it  was  $.1207  per  pound  for  the  cotton.  On  the  day  tiie 
defendants  made  the  contracts  for  the  purchase  of  the  cotton 
they  sent  the  usual  notice  by  mail  to  the  plaintiff  at  the  Hotel 
San  Bemo,  and  on  the  day  they  sold  them  they  wrote  him  at 
that  address,  informing  him  of  the  fact  and  of  the  price  at 
which  the  sale  was  made  and  that  before  selling  they  had 
endeavored  to  get  into  communication  with  him  at  the  hotel 
and  at  Boston.  These  notices  were  not  forwarded  to  the  plain- 
tiff from  the  hotel  and  were  received  by  him  there  when  he 
returned.  The  plaintiff  testified  on  direct  examination  that  on 
his  return  to  the  hotel  he  also  received  "some  other  papers" 
from  the  defendants,  but  no  letter  or  notice  calling  on  bim  for 
margins  or  stating  that  his  account  would  be  closed  out  and 
that  "  no  message  of  any  such  kind  "  was  delivered  to  him  at 
the  hotel.  Upon  the  trial  counsel  for  the  defendants  conceded 
that  they  did  not  succeed  in  getting  into  conununication  with 
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the  plaintiff  before  selling  the  contracts,  but  claimed  that  they 
made  every  reasonable  effort  to  do  so.  The  court  ruled 
broadly  that  it  was  absolutely  incvunbent  upon  the  defendants 
to  show  actual  notice  to  the  plaintiff  demanding  further 
margins  before  they  were  relieved  from  carrying  the  contracts 
longer.  The  defendants  endeavored  to  show  by  the  testimony 
of  one  of  their  employees  that  they  made  repeated  efforts  to 
communicate  with  the  plamtiff  by  telephone  at  the  Hotel  San 
Bemo  prior  to  the  closing  of  his  account,  but  the  evidence  was 
excluded  imder  a  broad  ruling  that  unsuccessful  efforts  in  that 
regard  would  not  avail  the  defendants  and  they  duly  excepted. 
Thereupon  counsel  for  defendants  offered  to  show  by  the  wit- 
ness that  they  were  unable  to  get  at  the  hotel  any  address  at 
which  they  could  communicate  with  the  plaintiff  and  by 
another  witness  that  on  attempting  to  telephone  to  the  plaintiff 
at  the  hotel  the  information  was  received  that  he  was  absent 
and  that  his  address  was  not  known  there,  and  offered  gen- 
erally to  show  the  purpose  for  which  these  efforts  to  commimi- 
cate  with  him  at  the  hotel  were  made.  This  evidence  was  also 
excluded  upon  the  theory  that  the  defendants  should  have 
ascertained  before  executing  the  order  where  they  could  com- 
municate with  plaintiff  should  that  become  necessary. 

It  does  not  appear  that  the  attention  of  the  learned  court 
was  drawn  to  the  fact  that  these  were  mere  executory  con- 
tracts and  that  the  defendants  held  nothing  in  pledge.  We 
think  that  the  court  erred  in  excluding  the  notices  with  respect 
to  the  prior  transactions  between  the  parties,  and  the  evidence 
with  respect  to  the  efforts  made  by  the  defendants  to  obtain  the 
■eddress  of  the  plaintiff,  with  a  view  to  making  a  demand  upon 
him  for  margins  before  selling  the  contracts.  The  theory  upon 
which  the  evidence  with  respect  to  the  prior  transactions  was 
excluded  was  that  the  reservation  in  the  notices  of  purchases 
and  sales  of  the  right  to  close  transactions  when  margins  are 
running  out  ^^  without  further  notice,"  implies  that  some  notice 
that  the  margins  are  running  out  is  required,  as  was  stated  in 
the  opinion  of  this  court  in  Sanger  v.  Price  {mpra\  and  the 
theory  upon  which  the  evidence  with  respect  to  the  efforts  to 
communicate  with  the  plaintiff  was  excluded  was  that  the  rule 
applicable  to  the  relation  of  pledgor  and  pledgee  requiring 
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actual  notice  to  redeem  and  of  the  time  and  place  of  sale  before 
selling  the  property  pledged  {Steams  v.  Marshy  4  Den.  227; 
Oarlick   v.    James,    12   Johns.    146;    Strong   v.    National 
Mechanic^  Bkg.  Assn.,  45  N.  Y.  718;  Treadwell  v.  dark, 
114  App.  Div.  493,  504;  aflfd.,  190  N.  Y.  51;  Clappev.  Taylor, 
125  App.  Div.  605;  Mullen  v.  Quinlan  &  Co.,  195  N.  Y.  109),  is 
applicable  here,  and  that,  therefore,  all  imsuccessful  efforts  in 
that  regard  were  wholly  immaterial.    We  do  not  now  rule  that 
there  was  such  connection  between  the  former  transactions  and 
the  one  in  question  that  the  provisions  quoted  from  the  notices 
constituted  a  part  of  the  contract  with  respect  to  this  transaction 
and  may  be  read  into  it,  either  as  matter  of  law,  or  that  it 
became  a  question  of  fact  for  the  jury  (see  Robinson  v.  Craw- 
ford, 31  App.   Div.  228;  Keller  v.  Halsey,  202  N.    Y.  594; 
Estes  V.  Perkins,  137  App.  Div.  367;  Sanger  v.  Price,  supra), 
but  we   are  of   opinion    that    the  evidence  was  admissible 
and  that  it  had  a    direct    bearing   on   the  question   as  to 
whether,  in  view  of  all  the  circumstances,  the  efforts  of  the 
defendants  to  demand  further  margins  of  the  plaintiff  were 
sufficient,  for  the  jury  might  find  that  from  the  former  course 
of  business  the  plaintiff  should  have  known  that  it  was  incum- 
bent upon  him  to  be  in  touch  with  his  hotel  in  New  York,  so 
that  if  the  defendants  endeavored  to  reach  him  there  they 
would  be  able  to  ascertain  where  he  was.    The  contract  in 
question  was  made  in  the  light  at  least  of  the  former  dealings 
between  the  parties  and  the  plaintiff  relied  upon  them  in  deter- 
mining the  amoimt  necessary  to  send  to  open    the  margin 
account.     We  are  also  of  opinion  that  the  evidence  with  respect 
to    the   efforts  of  the    defendant  to  communicate    with  the 
plaintiff  should  have  been  received.     The  defendants  held  no 
property  in  pledge  for  the  plaintiff  and  in  selling  the  contracts 
for  the  purchase  of  cotton  without  giving  him  actual  notice  of 
the  time  and  place  of  sale  they  were  not  guilty  of  conversion 
(DosPafisos  Stockb.  &  Stock  Exch.  193,  n.  1;  Corbettv.  Under- 
wood, 83  ni.   324),  but  they  would  if  they  held  the  cotton  in 
pledge.     {Content  v.  Banner,  184  N.  Y.  121;  Moore  v.  Bode- 
wald,  142  App.  Div.  741;  Small  v.  Housman,  Id.  760.)    In 
the  case  of  a  pledge,  the  pledgee,  if  unable  to  give  the  notice, 
is  not  in  jeopardy,  for  he  may  institute  judicial  proceedings  to 
foreclose  his  lien,  in  which  constructive  notice  would  suffice;  but 
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the  only  remedy  for  inability  to  demand  more  margin  is,  and 
must  be,  the  right  of  the  brokers  to  protect  themselves  by  closing 
out  executory  contracts,  and  thus  protecting  themselves  against 
further  loss.  The  defendants'  only  obligation  was  to  give 
the  plaintiff  notice  to  keep  his  margin  good.  We  are  of  opin- 
ion that  the  defendants  were  not  obliged  at  their  peril  to  find 
the  plaintiff  and  to  give  him  actual  notice  and  a  reasonable 
time  to  make  the  margins  good  before  selling  the  contracts. 
Their  duty  in  that  regard,  in  the  circumstances  disclosed  by  the 
record  and  already  stated,  would,  I  think,  be  performed  by  the 
exercise  of  ordinary  care  and  reasonable  efforts  to  give  him 
notice.  (See  Letter  v.  Thomas,  110  App.  Div.  879;  City  Bank 
of  Racine  v.  Babcock,  1  Holmes  [U.  S.  0. 0.],  180;  Dos  Passos 
Stockb.  &  Stock  Exch.  349,  which  may  not  be  in  accord  with 
the  decisions  cited  in  the  case  of  a  pledge,)  If  the  evidence, 
which  was  excluded,  had  been  i-eceived,  it  might  appear,  and 
counsel  assured  the  court  that  it  would  appear,  that  the  inabil- 
ity of  the  defendants  to  give  the  plaintiff  notice  that  further 
margins  were  required  was  owing  to  his  failure  to  give  them 
an  address  at  which  he  could  be  found,  or  from  which  his 
whereabouts  could  be  ascertained. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

Ingraham,  p.  J.,  Clarke,  Mhjjsr  and  Dowling,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Charles  W.  Troughton,  Respondent,  v,  Whjjam  R.  Grace, 

Appellant. 

First  Department,  June  28,  1912. 

Ck>rporation— I>enalty  for   failure   to   fumiali  flziAncial  ctatement  — 
complaint  —demurrer. 

In  an  action  by  a  stockholder  of  a  domestic  corporation  to  recover  a  pen- 
alty from  its  treasurer  for  his  neglect  to  furnish  a  financial  statement  of 
its  affairs  in  compliance  with  /section  69  of  the  Stock  Ck>rporation  Law,  it 
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is  incumbent  on  the  plaintiff  to  show  not  merely  that  the  corporation  is 
one  embraced  within  the  statute;  that  he  holds  sufficient  of  its  capital 
stock  to  give  him  a  standing  to  maintain  the  action;  that  the  defendant 
is  its  treasurer  and  that  due  demand  has  been  made  and  refused,  but 
that  there  has  been  a  violation  of  the  statute.  Such  violation  is  not 
shown  by  alleging  a  demand  and  failure  to  comply  therewith. 
A  complaint  in  such  an  action  which  fails  to  allege  that  the  defendant  has 
not  delivered  a  financial  statement  to  the  plaintiff,  or  to  some  other 
stockholder,  during  the  fiscal  year  within  which  the  demand  was  made; 
is  demurrable. 

Appeal  by  the  defendant,  William  E.  Grace,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  20th  day  of  November,  1911,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term, 
overruling  the  defendant's  demurrer  to  the  complaint. 

Wallace  Macfarlane  [Lee  McCanliss  and  Samuel  J.  Bosen- 
sohn  with  him  on  the  brief],  for  the  appellant. 

Robert  H.  Wilson,  for  the  respondent. 

Laughun,  J. : 

This  is  an  action  by  a  stockholder  of  a  domestic  corporation 
known  as  the  Evergreens  Corporation  to  recover  a  penalty  of 
its  treasurer  for  his  neglect  or  refusal  to  comply  with  the  pro- 
visions of  section  69  of  the  Stock  Corporation  Law  of  the  State 
of  New  York  (Consol.  Laws,  chap.  69;  Laws  of  1909,  chap.  61), 
which,  as  it  existed  on  the  16th  day  of  June,  1910,  provided  as 
follows: 

^^  Stockholders  owning  five  per  centum  of  the  capital  stock  of 
any  corporation  other  than  a  moneyed  corporation,  not  exceed- 
ing one  hundred  thousand  dollars,  or  three  per  centum  where 
it  exceeds  one  hundred  thousand  dollars,  may  make  a  written 
request  to  the  treasurer  or  chief  fiscal  officer  thereof,  for  a 
statement  of  its  affairs,  under  oath,  embracing  a  particular 
account  of  all  its  assets  and  liabilities,  and  the  treasurer  shall 
make  such  statement  and  deliver  it  to  the  person  presenting 
the  request  within  thirty  days  thereafter,  and  keep  on  file  for 
twelve  months  thereafter  a  copy  of  such  statement,  which 
shall  at  all  times  during  business  hours  be  exhibited  to  any 
stockholder  demanding  an  examination  thereof;  but  the  treas- 
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urer  or  such  chief  fiscal  officer  shall  not  be  required  to  deUver 
more  than  one  such  statement  in  any  one  year.  The  Supreme 
Court,  or  any  justice  thereof,  may  upon  application,  for  good 
cause  shown,  extend  the  time  for  making  and  deUvering  such 
certificate.  For  every  neglect  or  refusal  of  the  treasurer  or 
other  chief  fiscal  officer  thereof  to  comply  with  the  provisions 
of  this  section  he  shall  forfeit  and  pay  to  the  person  making 
such  request  the  sum  of  fifty  dollars,  and  the  further  sum  of 
ten  dollars  for  every  twenty-four  hours  thereafter  until  such 
statement  shaU  be  furnished."  Plaintiflf  owned  the  requisite 
proportion  of  the  capital  stock  of  the  company  to  bring  him 
within  the  statute,  and  the  corporation  was  embraced  within 
the  statute,  and  a  demand  was  duly  made  on  said  last*men- 
tioned  day  which  was  not  compUed  with. 

These  facts  are  alleged  and  the  plaintiff  demands  judgment 
for  the  penalty  prescribed  by  the  statute.  The  demurrer  is 
upon  the  ground  that  the  complaint  fails  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  point  made  in  sup- 
port of  the  demurrer  is  that  the  complaint  does  not  allege  that 
the  defendant  had  not  delivered  a  financial  statement  to  the 
plaintiff,  or  to  some  other  stockholder,  during  the  fiscal  year 
within  which  the  demand  was  made.  The  learned  counsel  for 
the  appellant  contends  that  this  is  a  necessary  allegation,  and 
that  without  it  no  cause  of  action  is  given  by  the  statute.  On 
the  other  hand,  the  learned  coimsel  for  the  respondent  urges 
that  the  provision  that  it  shaU  not  be  necessary  to  deliver  more 
than  one  statement  in  the  same  year  is  in  the  nature  of  a  pro- 
viso and  not  an  exception  and,  therefore,  need  not  be  negatived 
in  the  complaint  but  is  a  matter  of  defense. 

We  are  of  opinion  that  it  is  incumbent  on  the  plaintiff  to 
show  not  merely  that  the  corporaticai  is  embraced  within  the 
statute;  that  he  holds  sufficient  of  its  capital  stock  to  give  him 
a  standing  to  maintain  the  action;  that  the  defendant  is  its 
treasurer  and  that  due  demand  has  been  made  and  refused, 
but  that  there  has  been  a  violation  of  the  statute.  Such  vio- 
lation is  not  shown  by  alleging  a  demand  and  failure  to  comply 
therewith,  for  no  duty  devolved  upon  the  defendant  to  comply 
with  the  demand  if  he  had  within  the  year  furnished  a  state- 
App.  Div.— Vol.  CLI.        42 
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ment  of  the  affairs  of  the  corporation  to  any  of  its  stockholders. 
The  cause  of  action  is  not  given  for  every  failure  to  comply  with 
such  a  demand,  but  only  for  a  neglect  or  refusal  to  comply  with 
the  provisions  of  the  section;  and  it  is  expressly  provided  in  the 
section  and  in  the  very  sentence  upon  which  the  action  is  based, 
that  the  treasurer  shaU  not  be  required  to  deliver  more  than  one 
statement  in  any  one  year.  It  is  perfectly  plain  that  the  Legis- 
lature has  not  conferred  the  right  upon  a  particular  stockholder 
to  have  more  than  one  such  statement  a  year,  and  for  aught 
that  appears  in  the  complaint,  such  a  statement  may  have  been 
furnished  to  the  plaintiff  within  the  year.  We  are  of  opinion 
that  the  clause  providing  that  the  treasurer  shall  not  be  required 
to  deliver  more  than  one  such  statement  in  any  one  year  is  in 
the  nature  of  an  exception  rather  than  a  proviso,  as  these  terms 
are  used  in  the  decisions  relating  to  the  burden  of  pleading 
and  proof.  This  is  not  a  case  where  a  right  of  action  is  given 
and  where  the  Legislature  has  elsewhere  prescribed  what  may 
constitute  a  defense  thereto.  Here  no  cause  of  action  is  given 
unless  the  treasurer  has  not  furnished  such  a  statement  within 
the  year.  It  is  only  in  the  event  that  such  a  statement  has  not 
been  furnished  within  the  year  that  the  statute  can  be  violated 
by  a  refusal  to  deliver  a  statement.  The  exception  is  incorpo- 
rated in  the  clause  imposing  the  duty,  and  constitutes  a  mate- 
rial part  of  the  description  of  the  acts  which  constitute  the 
violation  of  the  statute,  and  if  the  statute  authorized  an  indict- 
ment for  a  violation  of  its  provisions,  it  would  be  essential  to 
negative  the  exception  in  the  indictment.  {United  States  v. 
Cooky  17  Wall.  168;  People  v.  Stedeker,  175  N.  Y.  57.)  The 
same  rule  should  apply  to  a  complaint  for  a  penalty.  If  the 
plaintiff  had  alleged  that  such  a  statement  had  not  been  fur- 
nished to  him  within  the  year,  but  failed  to  allege  that  no  such 
statement  had  been  furnished  to  any  stockholder,  it  would  be 
necessary  to  decide  whether  the  Legislature  contemplated  that 
the  only  remedy  of  stockholders,  no  matter  where  they  reside, 
is  to  go  to  the  office  of  the  company  and  inspect  a  copy  of  a 
statement  on  file  which  may  have  been  furnished  to  another 
stockholder;  but  for  the  reasons  stated  that  question  is  not 
presented  for  decision,  and  no  opinion  is  expressed  thereon. 
It  follows  that  the  interlocutory  judgment  should  be  reversed, 

Digitized  by  VjOOQIC 


Matter  of  Pier  (Old)  No.  51.  659 

App.  Div.]  First  Department,  June,  1912. 

with  costs,  and  the  demiuTer  sustained,  with  costs,  but  with 
leave  to  the  plaintiff  to  amend  on  payment  of  the  costs  of  the 
appeal  and  of  the  demurrer. 

Ingraham,  p.  J.,  Clarke,    Mhjler   and  Dowling,   JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs. 


In  the  Matter  of  Pier  (Old)  No.  51. 

The  City  of  New  York  v.  Harlem  River  and  Portchester 
Railroad  Company. 

First  Department,  June  28,  1912. 

Appeal  ~  section  988   of  the   New  Tork  city  charter   construed  ~ 
dismissal  for  failure  to  prosecute. 

The  provision  of  section  988  of  the  New  Tork  city  charter  that  ^'  an  appeal 
taken  but  not  prosecuted  within  six  months  after  the  filing  of  the  notice 
of  the  appeal,  unless  the  time  within  which  to  prosecute  the  same  shall 
have  been  extended  by  the  court,  shall  be  deemed  to  have  been  aban- 
doned, and  no  agreement  between  the  parties  extending  the  time  within 
which  the  said  appeals  may  be  prosecuted  shall  vary  the  provisions 
hereof,"  is  mandatory. 

An  appeal  pending  more  than  two  and  a  half  years  should  be  disnussed 
where  the  respondent  has  failed  to  consent  to  the  settlement  of  the 
papers  upon  which  the  appeal  is  to  be  heard. 

A  mere  filing  of  the  notice  of  appeal  is  not  a  sufficient  prosecution  thereof. 

Motion  to  dismiss  an  appeal  or  to  declare  the  same  abandoned. 

Archibald  R.  Watson,  Corporation  Counsel,  for  the  motion. 

Benjamin  Trapnell,  opposed. 

Per  Curiam: 

By  section  988  of  the  charter  (Laws  of  1901,  chap.  466,  as 
amd.  by  Laws  of  1906,  chap.  658)  it  is  provided  that  ^'  an  appeal 
taken  but  not  prosecuted  within  six  months  after  the  fiUng  of  the 
notice  of  the  appeal,  unless  the  time  within  which  to  prosecute 
the  same  shall  have  been  extended  by  the  court,  shall  be  deemed 
to  have  been  abandoned,  and  no  agreement  between  the  parties 
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extending  the  time  within  which  the  said  appeals  may  be 
prosecuted  shall  vary  the  provisions' hereof."  This  provision 
requiring  such  an  appeal  to  be  prosecuted  is  not  compUed  with 
by  merely  filing  the  notice  of  appeal.  The  evident  intent  was 
that  the  appellant  should  have  the  appeal  in  such  a  condition 
that  it  can  be  heard  within  the  time  fixed.  If  an  agreement 
between  the  parties  is  not  sufficient  to  justify  a  continuance  of 
the  appeal,  certainly  the  neglect  of  the  respondent  to  consent 
to  the  settlement  of  the  papers  upon  which  the  appeal  is  to  be 
heard  cannot  have  that  effect.  There  is  nothing  in  the  affidavit 
of  the  appellant's  attorneys  to  show  that  he  was  not  fully  con- 
versant with  this  provision,  and  the  only  excuse  is  that  the 
corporation  counsel  did  not  return  the  galley  proof  of  the 
papers  to  be  used  on  the  appeal,  as  he  had  prepared  them  for  a 
year  and  a  half,  which  is  obviously  no  excuse.  The  time 
within  which  to  prosecute  this  appeal  has  not  been  extended  by 
an  order  of  the  court.  The  appeal  was  taken  more  than  two 
years  and  a  half  ago,  and  the  provision  of  the  section  of  the 
charter  to  which  attention  has  been  called  is  mandatory. 
For  that  reason  the  appeal  should  be  dismissed. 

Present  —  Ingraham,  P.  J.,  McLaughlin,  Scott,  Miller 
and  Dowling,  JJ. 

Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 


The  Crrv  of  New  York,  Plaintiff,  v,  Wilkinson  Brothers 
AND  Company,  Defendant. 

First  Department,  Jane  28,  1912. 

New  Tork  city— section  888  of  the  Code  of  Ordinaiices  conBtrued  — 
weights  and  measures  —  sale  of  twine. 

The  provisions  of  section  888  of  the  Code  of  Ordinances  of  the  city  of 
New  Tork  are  highly  penal,  and  under  the  rule  of  strict  construction  do 
not  render  a  jobber  in  twines  liable  for  a  penalty  by  a  sale  of  a  bale  of 
twine  at  twelve  and  one-half  cents  per  pound  gross  weighty  which  was 
one  hundred  and  forty-four  pounds,  and  was  seven  pounds  more  than 
the  net  weight  after  removing  the  covering  of  the  bale  and  of  the  pack- 
ages therein  contained. 
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Submission  of  a  controversy  upon  an  agreed  statement  of 
facts,  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Terence  Farley y  for  the  plaintiff. 

James  W.  Purdy^  Jr.  [Arthur  Frank  with  him  on  the  brief], 
for  the  defendant. 

LiAUGHLIN,  J.: 

The  question  submitted  for  decision  is  whether  the  facts 
stated  in  the  submission  show  that  the  defendant,  which  is  a 
domestic  corporation  engaged  in  carrying  on  business,  among 
other  things,  as  a  jobber  in  twines,  by  a  sale  on  the  4th  day  of 
August,  1911,  in  the  borough  of  Manhattan,  New  York,  of  a 
bale  of  twine  at  twelve  and  one-half  cents  per  pound  gross 
weighty  which  was  144  pounds,  and  was  7  pounds  more  than 
the  net  weight  after  removing  the  covering  of  the  bale  and  of 
the  packages  therein  contained,  violated  the  provisions  of  section 
388  of  the  Code  of  Ordinances,  and  is  liable  for  the  penalty  of 
$100  imposed  thereby. 

The  manufacturers  customarily  pack  the  twine  in  bales,  each 
containing  a  number  of  packages  and  each  package  containing 
a  number  of  balls  of  twine,  the  number  varying  according  to 
the  size  of  the  twine,  and  deUver  it  to  the  jobbers  in  this  form. 
No  weight  is  shown  on  the  bales,  and  evidently  it  cannot  be 
ascertained  by  the  jobber  without  completely  unpacking  the 
bales.  Said  section  388  of  the  Code  of  Ordinances,  as  amended 
on  the  11th  day  of  July,  1910,  and  in  force  at  the  time  of  the 
sale  in  question  provided  as  foUows: 

"  No  person  shall  sell  or  offer  for  sale  any  conamodity  or  arti- 
cle of  merchandise  in  any  market  or  in  the  public  streets  or  in 
any  other  place  in  the  city  of  New  York,  at  or  for  a  greater 
weight  or  measure  than  the  true  weight  or  measure  thereof; 
and  all  ice,  coal,  coke,  meats,  poultry,  butter  and  butter  in 
prints,  provisions,  and  all  other  commodities  and  articles  of 
merchandise  (except  vegetables  sold  by  the  head  or  bunch), 
sold  in  the  streets  or  elsewhere  in  the  City  of  New  York,  shall 
be  weighed  or  measiu^  by  scales,  measures  or  balances,  or  in 
measures  duly  tested,  sealed  and  marked  by  the  Commissioner 
of  Weights  and  Measures  or  an  Inspector  of  Weights  and  Meas- 
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ures  of  the  said  City;  provided,  that  poultry  may  be  offered  for 
sale  and  sold  in  other  manner  than  by  weight,  but  in  all  cases 
where  the  person  intending  to  purchase  shall  so  desire  and 
request  poultry  shall  be  weighed  as  hereinbefore  provided.  No 
person  shall  violate  any  of  the  provisions  of  this  section  under 
a  penalty  of  one  himdred  dollars  for  each  offense." 

Prior  to  the  amendment,  the  section  did  not  contain  the  gen- 
eral terms  "any  commodity  or  article  of  merchandise."  It 
merely  prohibited  selling  or  offering  for  sale,  in  the  places  speci- 
fied in  the  section  as  amended,  "  any  fruits,  vegetables  or  ber- 
ries in  crates,  baskets  or  other  measures,  or  any  butter  in  prints, 
or  any  ice  or  coal  or  other  fuel  at  or  for  a  greater  weight  or  meas- 
ure than  the  true  measure  thereof,"  and  further  provided  that 
''  aU  ice,  coal,  coke,  meats,  poultry  and  provisions  (except  v^;e- 
tables  sold  by  the  head  or  bimch)  of  every  kind,  sold  in  the 
streets  or  elsewhere  in  the  City  of  New  York,  shall  be  weighed 
or  measured  by  scales,  measures  or  balances,  or  in  measures 
duly  tested  and  stamped  by  the  Inspector  or  Deputy  Inspectors 
of  Weights  and  Measures;"  but  this  was  followed  by  an  express 
provision  that  poultry  might  be  offered  for  sale  and  sold  "  in 
other  manner  than  by  weight,  but  in  all  cases  where  the  per- 
sons intending  to  purchase  shall  so  desire  and  request  poultry 
shall  be  weighed  as  hereinbefore  provided." 

In  City  of  New  York  v.  Fredericks  (150  App.  Div,  83)  this 
court,  construing  the  ordinance  before  it  was  so  amended,  held 
that  it  was  highly  penal,  and  that  imder  the  rule  of  strict  con- 
struction applicable  thereto,  it  did  not  prohibit  the  sale  of  bacon 
in  sealed  jars,  in  which  it  was  put  on  the  market  by  the  pack- 
ers. In  that  case  the  opinion  was  expressed  by  the  majority 
of  the  court  that  the  first  clause  of  the  ordinance  did  not  pro- 
hibit sales  of  the  articles  of  food  specified  otherwise  than  by . 
weight  or  measure y  but  was  designed  to  apply  to  sales  by  weight 
or  measure  and  to  require  that  such  sales  be  made  according 
to  the  true  weight  or  measure,  in  order  that  purchasers  might 
not  be  defrauded;  and  that  the  second  clause  of  the  ordinance 
contained  no  express  prohibition  against  sales  otherwise  than 
by  weight  or  measure,  and  should  be  construed  in  connection 
with  the  preceding  clause  and  was  designed  to  insure  the  use 
of  proper  weights  and  measures  in  the  sale  of  the  articles  of 
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food  specified.  That  decision  is  decisive  of  this  case,  for  on  the 
point  now  under  consideration  the  amendment  merely  substi- 
tuted general  language  for  specific  language  and  otherwise 
left  the  construction  the  same.  These  views  render  it  imneces- 
sary  to  decide  whether,  if  the  sale  in  question  came  within  the 
prohibition  of  the  ordinance,  the  ordinance  could  be  sustained 
as  constitutional  and  its  enactment  was  authorized  by  the 
Legislature,  but  it  is  not  apparent  that  the  pubhc  health  or 
welfare  can  be  affected  by  the  question  as  to  whether  a  com- 
petent vendor  and  vendee  shall  be  permitted,  without  fraud  or 
deception  on  the  part  of  either  to  make  a  contract  of  sale  of 
cord  or  rope  in  bulk  or  by  gross  weight,  and  it  is  difficult  to  per- 
ceive any  theory  upon  which  that  question  concerns  the  public. 
It  foUows  that  the  defendant  is  entitled  to  judgment  dis- 
missing the  complaint,  but,  pursuant  to  the  submission, 
without  costs. 

Ingraham,  p.  J.,  Clarke,    Miller  and  Dowling,   JJ., 
concurred. 

Judgment  ordered  for  defendant,  without  costs.     Order  to 
be  settled  on  notice. 


Francis  P.  McMAmrs  and  Others,  Respondents,  v.  Howard 
M.  DuRANT  and  Others,  Defendants,  Impleaded  with  XJnion 
Bag  and  Paper  Company,  Appellant. 

First  Department,  June  28,  1912. 

Pleading — suit  for  an  accounting  —  complaint  —  parties  defendant  — 

demurrer. 

Where  in  a  suit  to  compel  individual  defendants  to  account  to  the  plain- 
tiffs for  secret  profits  on  the  sale  of  the  capital  stock  of  a  corporation 
in  which  the  plaintiffs  and  one  of  the  individual  defendants  were  stock- 
holders, no  misconduct  on  the  i>art  of  the  purchaser  of  the  st<x;k  is 
allerred  other  than  a  general  statement  that  it  *^is  chargeahle  with 
knowledge  of  and  responsibility  for  "  the  particular  misrepresentations 
practiced  upon  the  plaintiffs,  but  the  facts  upon  which  this  conclusion 
is  based  are  not  stated,  and  it  is  not  alleged  that  the  purchaser  received 
any  of  the  profits  for  which  the  plaintiffs  demand  an  accounting,  a 
demurrer  to  the  complaint  by  the  purchaser  should  be  sustained  on  the 
ground  that  there  was  no  authority  for  making  it  a  party  defendant. 
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Appeal  by  the  defendant,  the  Union  Bag  and  Paper  Com- 
pany, from  an  interlocutory  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  3d  day  of  June,  1911,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Term,  overruling  the  said  defendant's  demurrer  to  the 
complaint. 

Graham  Sumner,  for  the  appellant. 

Louis  S.  Ehrichy  Jr,,  for  the  respondents. 

Laughun,  J. : 

The  action  is  brought  to  compel  the  individual  defendants  to 
account  to  the  plaintiffs  for  secret  profits  on  the  sale  of  the 
capital  stock  of  the  St.  Gabriel  Limiber  Company,  Limited,  a 
Canadian  corporation,  to  the  appellant.  It  is  alleged  that  the 
plaintiffs  were  minority  stockholders  of  the  company  and  that 
the  defendant  Durant  owned  the  majority  of  the  capital  stock 
and  acted  in  a  fiduciary  capacity  to  the  other  stockholders  in 
negotiating  a  sale  of  the  capital  stock  to  the  appellant,  and  by 
false  representations  induced  the  plaintiffs  to  deliver  their  stock 
and  certain  powers  of  attorney  to  the  firm  of  W.  C.  Sheldon 
&  Co.,  composed  of  the  other  individual  defendants,  one  of 
whom,  acting  imder  a  power  of  attorney  from  the  plaintiffs, 
colluded  and  conspired  with  the  defendant  Durant  to  induce 
the  plaintiffs  to  consent  to  a  transfer  of  their  stock,  and  that 
the  individual  defendants  received  promissory  notes  of  the 
appellant  to  the  extent  of  $67,000  as  part  of  the  purchase  price 
of  said  stock  and  concealed  that  part  of  the  purchase  price 
from  the  plaintiffs  and  retained  and  appropriated  it  to  their 
own  use.  It  is  further  alleged,  generally,  that  the  defendants 
claim  that  they  have  surrendered  the  notes  in  exchange  for 
bonds  of  the  appellant  and  have  sold  and  disposed  of  the  bonds, 
and  that,  if  so,  this  was  done  for  the  purpose  of  hindering  and 
preventing  the  plaintiffs  from  obtaining  their  proportion  of 
the  securities,  and  that  if  the  bonds  have  been  sold  or  trans- 
ferred as  claimed  the  sale  or  transfer  was  not  in  good  faith, 
and  was  merely  colorable,  and  they  are  still  subject  to  the 
claims  of  the  plaintiffs.  The  relief  demanded  is  an  accoimting 
for  the  secret  profits,  and  that  it  be  decreed  that  plaintiffs  have 
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an  interest  in  the  notes  and  in  the  proceeds  thereof,  and  iq  any 
securities  received  in  exchange  therefor,  and  that  the  defend- 
ants, other  than  the  appellant,  be  enjoined  from  collecting  or 
transferring  or  exchanging  the  notes  or  bonds  or  other  secu- 
rities, and  that  the  defendants  account  for  the  profits  realized 
by  them  upon  the  sale  of  the  plaintiffs'  stock,  and  that  the 
appellant  be  enjoiaed  and  restrained  from  paying  the  notes, 
bonds  or  any  substituted  securities  which  it  may  have  issued 
therefor,  and  that  a  receiver  be  appointed  to  collect  and  hold  the 
notes,  bonds  and  other  securities,  and  for  other  and  further 
relief.  No  misconduct  on  the  part  of  the  appellant  is  alleged 
other  than  a  general  charge  that  it  *Ms  chargeable  with 
knowledge  of  and  responsibility  for  "  the  particular  misrepre- 
sentations practiced  upon  the  plaintiffs;  but  the  facts  upon 
which  the  conclusion  that  the  appellant  is  so  chargeable  and 
responsible  is  based  are  not  stated.  It  is  not  alleged  that  the 
appellant  received  any  of  the  profits  for  which  the  plaintiffs 
demand  an  accounting. 

The  only  theory  upon  which  the  learned  coimsel  for  the 
respondents  attempts  to  sustain  the  interlocutory  judgment  is 
that  it  may  develop  upon  the  trial  that  the  relief  to  which  the 
plaintiffs  may  become  entitled  will  require  some  action  on  the 
part  of  the  appellant  for  the  full  and  complete  protection  of  the 
rig^hts  of  the  plaintiffs  in  the  premises.  There  is  no  authority 
for  making  a  party  defendant,  even  in  equity,  upon  such  a 
theory.  The  plaintiffs  must  show  facts  which  warrant  them 
in  joining  as  a  defendant  one  who  demiUB  to  their  complaint 
or  moves  for  judgment  on  the  pleadings.  In  the  case  at  bar 
no  facts  are  shown  tending  to  justify  joining  the  appellant, 
and,  therefore,  the  demiurer  was  weU  taken. 

It  follows  that  the  interlocutory  judgment  should  be  reversed, 
i^rith  costs,  and  the  demurrer  sustained,  with  costs,  but  with 
leave  to  the  plaintiffs  to  amend  upon  payment  of  the  costs  of 
the  appeal  and  of  the  demurrer. 

Ingraham,  p.  J.,  Clarke,  Mh^ler  and  Dowling,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  plaintiffs  to  amend  on  payment  of  costs. 
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The  People  op  the  State  op  New  York,  Respondent,  v. 
Patrick  Callahan,  Appellant. 

First  Department,  June  28,  1912. 

Crime — burglary  —  witnesses  —  cross-examination  of  policeman  who 
arrested  defendant  and  of  character  witness  —  evidence  —  former 
convictions. 

Upon  .the  trial  of  a  defendant  for  breaking  and  entering  a  cigar  store  and 
stealing  cigars,  etc.,  the  testimony  of  the  police  officer  who  made  the 
arrest,  that  the  defendant  had  his  hand  upon  the  shaft  of  a  surrej 
when  he  first  saw  him,  was  inconsistent  with  the  statement  of  the  officer 
entered  upon  the  police  blotter  that  both  the  defendant  and  B/' were 
found  emerging  from  the  hallway  of  the  Southwest  comer  of  70th  Street 
and  First  Avenue  with  two  boxes  of  cigars,  one  box  of  cigarettes  and 
various  other  things  which  they  could  not  satisfactorily  account  for, 
also  one  horse  and  wagon  which  is  apparently  stolen.  ^^  The  only  evi- 
dence tending  to  connect  the  defendant  with  the  burglary  was  that  he 
was  in  cliarge  of  the  horse  and  surrey  and  that  some  of  the  property 
from  the  store  was  found  in  the  surrey. 

Held^  that  cross-examination  of  the  officer  on  this  point  should  have  been 
permitted  to  a  reasonable  extent; 

That  it  was  error  for  the  district  attorney  upon  cross-examination  of  a 
character  witness  to  ask  her  if  she  knew  that  defendant  '*has  lately 
been  associated  with  a  thief  named  Block,"  where  the  only  evidence 
that  B.  was  a  thief  was  that  he  had  been  arrested  with  defendant,  and 
where  it  appeared  that  he  had  been  acquitted. 

Where  a  defendant  offers  himself  as  a  witness,  it  is  competent  to  show 
former  convictions  to  discredit  his  testimony. 

Where  a  defendant  is  indicted  for  burglary  as  a  second  offense,  evidence 
of  a  former  conviction  is  material  on  the  question  of  sentence,  but  is  no 
proof  that  he  committed  the  burglary  in  question. 

Appeal  by  the  defendant,  Patrick  Callahan,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  against  the  defendant  on  the 
27th  day  of  March,  1911,  convicting  him  of  the  crime  of  bur- 
glary in  the  third  degree  as  a  second  offense,  and  also  from  an 
order  denying  the  defendant's  motions  for  a  new  trial  and  in 
arrest  of  judgment. 

W.  Bourke  Cockran,  for  the  appellant. 

Louis  Fabricant,  for  the  respondent 
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Laughlin,  J. : 

The  burglary  is  alleged  to  have  been  committed  in  the  early 
morning  of  February  14, 1911,  at  No.  1442  First  avenue,  which 
is  at  the  comer  of  East  Seventy-fifth  street.  One  Josef  Bantz 
had  a  store  in  the  basement  of  the  premises,  where  he  con- 
ducted the  business  of  dealing  in  grape  juice,  cigars  and  ciga- 
rettes. He  testified  that  he  closed  the  store  and  locked  the 
doors  about  midnight.  A  patrohnan  testified  that  at  three- 
fifteen  A.  M.,  in  passing  on  his  beat,  he  saw  that  the  doors  were 
shut,  and  at  four-ten  A.  M.  he  foxmd  that  they  had  been  forced 
from  the  hinges  on  one  side  and  were  open;  that  he  entered 
and  found  two  boxes  of  cigars  emptied  and  the  cigars  and 
glasses  thrown  all  over  the  floor  and  trampled  upon,  and  the 
faucet  to  a  barrel  of  grape  juice  turned  on  and  the  grape  juice 
was  flooding  the  place;  that  he  looked  over  the  premises  care- 
fully, and  it  did  not  look  to  him  as  though  a  burglar  had  been 
there,  but  appeared  to  be  "a  spite  job,"  and  that  the  owner, 
when  summoned  by  him,  expressed  the  same  opinion.  The 
owner  testified:  ^*I  am  sure  now  my  place  has  not  been  bur- 
glarized," and  that  he  so  informed  the  officer  at  the  time,  and 
also  that  he  thought  some  competitor  had  played  a  trick  on 
him,  and  that  he  suspected  two  men  who  had  been  in  his  place, 
and  that  the  locks  did  not  break,  but  the  hinges  were  wrought 
iron  and  had  been  *^  burnt."  The  defendant  was  arrested  by  a 
patrolman  between  the  hours  of  five  and  five-thirty  A.  M.,  on 
the  southerly  side  of  Seventieth  street,  at  the  southwesterly  cor- 
ner of  First  avenue.  The  officer  testified  that  as  he  approached 
the  defendant  was  standing  on  the  sidewalk  next  the  curb, 
within  a  couple  of  feet  of  a  horse's  head,  with  one  hand  on  the 
shaft  of  a  two-seated  surrey  to  which  the  horse  was  attached; 
that  the  horse  looked  "  pretty  well  worn  out  and  tired,  sweated 
up; "  that  he  asked  the  defendant  where  he  had  been  with  the 
horse  and  surrey  at  that  hour,  and  defendant  replied  that 
he  had  taken  a  gentleman  and  lady  from  Madison  avenue 
toHamil  station,  L.  I.,  and  was  just  returning,  and  that  they 
had  wined  and  dined  him  and  gave  him  two  dollars  "  for  a  tip," 
and  that  the  horse  belonged  to  a  fruit  dealer  in  Harlem  market; 
that  defendant  was  alone  at  the  time,  but  in  a  few  minutes 
another  man  emerged  from  a  hallway  leading  from  a  licensed 


Digitized  by  VjOOQIC 


668  People  v.  Callahan. 

First  Department,  June,  1912.  [Vol.  151. 

liquor  saloon  and  said  to  defendant^  "  Promise  everything  is  all 
right,"  and  defendant  and  the  other  man,  who  afterwards  gave 
his  name  as  Harris,  but  whose  true  name  was  Block,  entered 
the  surrey  and  started  to  drive  to  the  east;  that  he  commanded 
them  to  halt  and  placed  them  under  arrest  and  the  defendant 
pulled  the  horse  up  against  a  snowbank  and  the  horse  fell  down; 
that  he  told  a  citizen,  who  was  passing,  to  notify  his  partner, 
who  was  waiting  for  him  at  Sixty-ninth  street,  and  he  and  the 
defendant  and  Block  unhitched  and  assisted  the  horse  to  its 
feet,  which  took  about  ten  minutes;  that  he  looked  into  the  sur- 
rey and  found  '^  about  three  or  four  boxes  of  cigars  and  two 
packages  of  cigarettes,"  which  were  produced  in  court;  that  he 
took  defendant  and  Block  to  the  station  house,  they  riding  in 
the  surrey  and  he  walking;  that  they  made  no  effort  to  escape 
either  while  the  horse  was  down  or  afterward,  and  that  he 
charged  them  with  being  suspicious  characters.  This  officer 
admitted  that  he  stated  to  Bantz  that  he  saw  the  defendant  ^^  in 
the  wagon,  driving  the  wagon,"  and  he  would  not  deny  that  he 
informed  the  lieutenant  at  the  station  house  that  he  saw  both 
the  defendant  and  Block  emerge  from  the  hallway,  but  he  said 
that  whatever  he  stated  to  the  lieutenant  was  true.  The  state- 
ment entered  on  the  blotter  by  the  lieutenant  was  that  both  the 
defendant  and  Block  ^^  were  found  emerging  from  the  hallway 
of  the  Southwest  comer  of  70th  Street  and  First  Avenue  with 
two  boxes  of  cigars,  one  box  of  cigarettes  and  various  other  things 
which  they  could  not  satisfactorily  account  for,  also  one  horse 
and  wagon  which  is  apparently  stolen. "  The  officer  was  asked 
on  cross-examination  why  he  told  the  lieutenant  at  the  desk  that 
he  saw  both  the  defendant  and  Block  come  out  of  the  hallway. 
This  was  objected  to  and  excluded.  He  was  then  asked  if  it 
was  not  a  fact  that  the  defendant  was  twenty-five  or  thirty  feet 
away  from  the  horse  and  surrey  when  first  seen  by  him,  and 
this  was  likewise  objected  to  and  excluded.  ExceptiouB  to 
these  rulings  were  duly  taken  by  defendant.  We  agree  with 
the  learned  counsel  for  the  defendant  that  these  rulings  unduly 
limited  the  right  of  the  defendant  to  cross-examine  the  prin- 
cipal witness  for  the  People.  The  statement  made  by  the  offi- 
cer and  entered  upon  the  blotter  was  not  consistent  with  his 
testimony  that  the  defendant  had  his  hand  on  the  shaft  of  the 
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surrey  when  he  first  saw  him,  and,  if  true,  would  have  tended 
to  destroy  the  only  evidence  offered  by  the  People  tending  to 
connect  the  defendant  with  the  burglary,  which  was  that  he  was 
in  charge  of  the  horse  and  surrey,  and  that  some  property 
belonging  to  Bantz  was  foimd  in  the  surrey.  Cross-examina- 
tion of  the  witness  on  this  vital  point  should  have  been  permit- 
ted to  a  reasonable  extent,  and  might  have  secured  an  admis- 
sion that  the  statement  that  he  saw  the  defendant  come  out  of 
the  hallway  was  true,  and  that  it  was  not  true  that  defendant 
was  standing  by,  and  apparently  in  charge  of,  the  horse. 

The  horse  and  surrey  were  owned  by  one  Edelman,  who  had 
been  to  Elmhurst,  L.  I.,  and  returned  from  there  with  his  wife 
and  a  friend  at  about  twelve-forty-five  that  morning,  and 
stopped  in  front  of  the  Caf6  Bismarck  restaurant  on  Eighty-sixth 
street,  near  Third  or  Lexington  avenue,  and  apparently  left  the 
horse  untied  and  entered  the  restaurant.  The  next  seen  of  the 
horse  and  surrey  was  when  defendant  was  arrested.  February 
thirteenth  that  year  was  celebrated  as  Lincoln's  Birthday.  The 
defendant  testified  that  he  was  invited  to  play  the  comet  at  a 
club  on  One  Himdred  and  Fifty-sixth  street  and  Melrose  avenue 
that  evening^^  and  that  he  played  therefrom  nine  o'clock  at 
night  imtil  three-thirty  in  the  morning,  and  did  not  leave  until 
four  or  five  o'clock  a.  m.,  when  he  and  others  went  to  the  Hart- 
ford lunch  room  at  One  Hundred  and  Forty-ninth  street  and 
Third  avenue  and  had  supper,  and  then  took  the  Third  avenue 
elevated  train  down  and  fell  asleep,  and  passed  the  Seventy- 
sixth  street  station  where  he  intended  to  alight,  but  was  awak- 
ened by  the  guard  and  got  off  at  Sixty-seventh  street  and  walked 
up  Third  avenue  to  Seventieth  street,  and  was  going  through 
Seventieth  street  on  his  way  home  and  seeing  a  fire  in  the 
street  he  stopped  near  it  to  get  warm,  as  it  was  a  cold  morning, 
and  Ughted  a  cigarette,  and  while  standing  there  he  was 
approached  by  the  officer,  who  asked  what  he  was  doing,  to 
which  he  replied,  ^^  warming  myself,"  whereupon  the  officer 
asked,  "  who  owns  that  horse  and  carriage,  do  you  know  ?"  to 
which  he  replied  in  the  negative;  that  the  horse  was  standing 
between  two  piles  of  snow,  and  the  officer  took  hold  of  the 
bridle  to  back  the  horse  and  it  tripped  and  fell,  and  that  he  and 
others  assisted  in  getting  the  horse  up,  and  then  the  officer  left 
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and  returned  with  another  ofi&cer  in  ten  minutes,  and  they 
asked  the  defendant  where  he  got  the  rig  and  ^*  the  stuff  that 
was  in  it; ''  that  he  denied  any  connection  with  it,  and  he  and 
Block  were  then  taken  to  the  station  house;  and  that  he  did 
not  know  Block  and  did  not  tell  the  officer  that  he  had  been  to 
Hamil  station  with  the  horse. 

Four  witnesses  testified  that  the  defendant's  reputation  for 
industry  and  honesty  was  good.  One  of  them  was  his  fiancee. 
She  was  asked  on  cross-examination  whether  she  knew  that 
'^  he  has  lately  been  associated  with  a  thief  named  Block." 
The  incorporation  of  the  word  ^' thief"  in  this  question  was 
dtdy  objected  to,  but  the  objection  was  overruled,  and  defend- 
ant excepted.  This  reference  was  to  Block,  who  was  arrested 
on  the  occasion  in  question,  and  the  arrest  is  the  only  evidence 
that  he  was  a  thief,  and  it  was  stated  on  the  argument  that  he 
was  subsequently  tried  before  another  justice  of  the  Court  of 
General  Sessions  of  the  Peace  on  the  same  charge  as  that  made 
against  defendant,  and  acquitted.  If  the  representative  of  the 
People  had  reliable  information  that  defendant  associated  with 
thieves,  he  would  have  been  justified  in  asking  the  character 
witness  on  cross-examination  whether  she  knew  that,  or  whether 
it  would  affect  her  opinion,  but  the  assumption  in  the  question 
that  Block  was  a  thief  was  highly  prejudicial,  for  the  jurors 
would  naturally  infer  that  the  prosecuting  officer  knew  and  was 
asserting  the  fact. 

There  is  evidence  tending  to  show  that  some  canceled  checks, 
receipts,  letters  and  other  papers  belonging  to  Bantz  were  in 
one  of  the  cigar  boxes  found  in  the  surrey,  and  from  this  it  was 
claimed  that  the  cigars  and  cigarettes  had  also  been  taken, 
although  they  were  not  satisfactorily  identified  as  the  property 
of  Bantz. 

At  the  commencement  of  the  trial  the  defendant  conceded 
that  on  the  25th  day  of  November,  1904:,  when  he  was  eighteen 
years  of  age,  he  pleaded  guilty  before  Recorder  Goff  to  an 
indictment  for  burglary  in  the  third  degree,  and  was  sentenced 
to  the  Elmira  Reformatory,  where  he  was  confined  for  twelve 
months  and  twenty  days.  The  defendant  further  testified  that 
he  was  an  ironworker,  and  a  member  of  the  ironworkers  union 
in  good  standing;  that  during  the  past  nineteen  years,  with  the 
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exception  of  the  time  he  was  imprisoned  at  Elmira,  he  lived 
with  his  mother  and  two  brothers  at  No.  426  East  Seventy- 
seventh  street;  that  at  the  time  of  the  alleged  burglary  he  was 
regularly  employed  as  an  ironworker  on  the  Municipal  Build- 
ing in  the  borough  of  Manhattan,  New  York,  and  that  he 
received  twenty-seven  dollars  and  fifty  cents  for  forty-four 
hours'  work,  but  did  not  have  steady  work.  On  his  cross- 
examination  it  was  shown  that  in  the  year  1897  he  was  in  the 
Catholic  Protectory  and  remained  there  three  or  four  years, 
and  that  after  he  came  out  he  committed  the  burglary  for 
which  he  was  sent  to  Elmira,  and  he  was  then  asked  if  he  did 
not  attempt  to  commit  a  burglary,  or  was  not  caught  on  the 
roof  of  premises  on  East  Seventy-first  street  about  seven  months 
prior  to  the  trial,  to  which  he  replied  in  the  negative,  but  he 
admitted  that  he  was  arrested  at  Seventy-ninth  street  and 
Third  avenue  in  the  month  of  January  before  the  trial.  The 
defendant,  having  oflfered  himself  as  a  witness,  it  was  compe- 
tent to  show  former  convictions  to  discredit  his  testimony,  and, 
under  the  indictment,  it  was  essential  for  the  People  to  show  a 
former  conviction;  but  in  the  case  at  bar  we  are  of  opinion 
that  these  are  the  things  which  led  to  the  conviction  of  the 
defendant,  rather  than  the  evidence  adduced  against  him. 
The  former  conviction  afforded  no  evidence  that  the  defendant 
conmaitted  the  burglary  in  question.  It  was  material  only  on 
the  question  of  sentence.     (Penal  Law,  §  1941.) 

The  testimony  of  the  officer,  to  which  reference  has  been 
made,  is  the  only  evidence  tending  to  show  any  acquaintance 
between  the  defendant  and  Block.  The  theory  of  the  prosecu- 
tion is  that  they  were  pals  in  crime,  and  stole  this  horse  and 
surrey,  and  were  using  them  in  going  about  the  city  commit- 
ting burglaries,  and  that  after  stealing  the  horse  and  surrey, 
and  knowing  that  the  aid  of  the  police  was  likely  to  be  asked 
to  find  them,  the  defendant  stood  at  that  early  hoiu*  of  the 
morning  in  charge  of  the  horse  while  Block  was  attempting  to 
burglarize  the  nearest  store,  and  thus  serenely  awaited  the 
approach  of  the  patrolman;  and  that  his  pal  assumed  that 
they  could  escape  arrest  by  the  defendant's  assuring  the  officer 
on  his  suggestion  made  in  the  presence  and  hearing  of  the 
officer  that  everything  was  ^'  all  right." 


Digitized  by  VjOOQIC 


672    Cohen  v.  Morris  European  &  Am.  Express  Co.,  Ltd. 

First  Department,  June,  1912.  [VoL  161. 

We  think  it  highly  improbable  that  the  jury  would  have 
convicted  the  defendant  were  it  not  for  his  previous  bad  record. 
It  does  not  satisfactorily  appear  that  the  store  was  broken  into 
for  the  purpose  of  theft.  There  is  no  evidence  that  any  took 
were  f oxmd  on  either  Block  or  the  defendant  with  which  they 
could  have  pried  the  hinges  off  the  doors,  burned  them  or 
broken  into  the  store.  Nor  was  it  shown  that  they  could  have 
had  any  purpose  or  motive  in  maliciously  destroying  the  prop- 
erty of  Bantz.  If  they  entered  his  store  for  the  purpose  of 
burglary,  it  is  probable  that  they  would  have  occupied  their 
time  selecting  articles  which  would  be  of  some  use  to  them  — 
especially  if  they  had  a  horse  and  wagon —  instead  of  commit- 
ting the  acts  disclosed  by  the  testimony  of  the  officer  and  the 
ovmer.  If,  as  the  owner  and  one  police  officer  inferred  from 
appearances,  the  store  was  broken  into  maUciously,  it  is  pos- 
sible that  the  perpetrators  of  the  act  put  the  cigar  boxes  and 
cigarettes  into  the  surrey,  which  they  found  unattended  some- 
where on  one  of  the  public  streets. 

We  are,  therefore,  of  opinion  that  the  ends  of  justice  require 
that  the  defendant  should  have  a  new  trial.  These  views  ren- 
der it  imnecessary  to  review  the  order  denying  the  motion  for 
a  new  trial,  and  the  appeal  therefrom  should  be  dismissed. 

It  follows  that  the  judgment  should  be  reversed  and  a  new 
trial  granted. 

Ingraham,  p.  J.,  McLaughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted.  Order  to  be 
settled  on  notice. 


Solomon  L.  Cohen,  Respondent,  v.  The  Morris  European  and 
American  Express  Company,  Limited,  Appellant. 

First  Department,  June  28,  1013. 

Carrier — express  receipt  limiting  liability — effect  of  failure  to  state 
value  —  varying  writing  by  parol — evidence. 

The  plaintiff  engaged  the  defendants  to  procure  certain  furs  which  he  bad 
stored  in  Milan  and  deliver  them  to  him  in  New  York  and  reoeived 
from  them  a  receipt  stating  that  they  had  received  his  storage  receipt 
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for  the  furs  to  be  brought  to  Ne^  York  and  containing  a  clause  that 
"the  shipper  agrees  that  the  value  of  said  property  is  not  more  than 
fifty  dollars  unless  a  greater  value  is  stated  herein,  and  that  the  Com- 
pany shall  not  be  liable  in  any  event  for  more  than  the  value  so  stated, 
nor  for  more  than  fifty  dollars  if  no  value  is  stated  therein."  There  was 
no  value  stated  in  the  receipt.  In  an  action  to  recover  for  the  value  of 
the  f rurs  which  the  defendant  failed  to  deliver, 

Held^  that  the  receipt  was  a  contract  between  the  parties,  and,  no  value 
being  stated  therein,  the  plaintiff  cannot  recover  more  than  fifty  dollars. 

It  was  error  to  receive  evidence  of  an  alleged  x)er8onal  agreement,  as  all 
previous  negotiations  were  merged  in  the  contract. 

The  plaintiff  cannot  avoid  the  effect  of  the  receipt  by  the  claim  that  he 
did  not  offer  it  in  evidence,  but  that  it  was  put  in  by  the  defendant. 

Appeal  by  the  defendant,  The  Morris  European  and  Ameri- 
can Express  Company,  Limited,  from  an  order  of  the  Appellate 
Term  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  the  couniy  of  New  York  on  the  28th  day  of  November, 
1911,  affirming  a*  judgment  of  the  City  Court  of  the  city  of 
New  York  in  favor  of  the  plaintiff,  and  also  affirming  an 
order  of  said  City  Court  denying  the  defendant's  motion  for  a 
new  trial. 

Edward  F.  Conwell  of  coimsel  [William  D.  Outhrie  with 
hinoi  on  the  brief],  for  the  appellant. 

Charles  E,  Le  Barhier^  for  the  respondent. 

Clakke,  J. : 

This  is  an  appeal  from  a  determination  of  the  Appellate  Term 
affirming  a  judgment  of  the  City  Court  entered  upon  a  verdict 
for  plaintiflE  for  $870,  in  an  action  to  recover  the  value  of 
certain  f ui-s  undertaken  to  be  forwarded  by  the  defendant  and 
not  delivered,  and  an  order  denying  a  motion  for  a  new  trial. 

The  plaintiff's  wife  and  daughter  were  in  Italy  in  1908,  and 
sent  for  their  furs,  consistmg  of  two  sealskin  coats,  two  muif s 
and  three  stoles.  They  stored  these  furs  in  a  storage  ware- 
house in  Milan  in  June,  1909,  and  received  a  warehouse  receipt 
therefor,  written  in  Italian,  and  thereafter  returned  to  this 
country. 

In  December,  1909,  the  plaintiff  went  to  the  office  of  the 
defendant  in  the  city  of  New  York,  and  saw  Mr.  Kammerer, 
the  clerk  in  charge.  Over  defendant's  objection  that  the  tes- 
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timony  tended  to  vary  a  written  contract,  plaintiff  testified  as 
follows:  '*  I  said  to  him  that  my  family  had  left  their  furs  in 
Europe.  I  said,  <*  *  *  I  have  here  a  receipt,  a  storage 
receipt  by  a  very  responsible  concern  there.  What  shall  I  do 
with  this?  Will  your  company  handle  it,  or  will  I  send  the 
receipt  to  Europe  and  have  some  one  there  get  my  furs  and 
send  them  to  nie  ? '  *  *  *  He  said,  ^  Mr.  Cohen,  that  is  our 
business,  we  do  those  things  regularly  every  day,  we  will  take 
charge  of  the  receipt,  and  we  will  get  the  furs  here.'  I  said, 
'  all  right,  *  *  *  there  are  seven  pieces  altogether,  belong- 
ing to  my  wife  and  daughter,  among  which  are  the  furs  which 
I  sent  through  you  to  them  last  year  and  for  which  you  advised 
[me]  to  get  a  custom  house  certificate.'  *  *  *  Mr.  Kam- 
merer  then  asked  me  where  the  furs  were.  I  told  him  they 
were  on  storage  in  a  fur  establishment  in  Italy.  He  said, 
*have  you  the  receipt?'  I  said,  'yes,'  and  I  showed  him  the 
receipt.  He  said,  'This  will  be  sufficient;  we  will  take  it  and 
get  the  furs  and  bring  them  to  you.'  He  said,  '  How  much  are 
the  charges  on  the  furs  by  the  storage  company  ? '  I  said,  '  I 
cannot  tell  exactly,  my  wife  said  they  probably  would  be  about 
twenty-five  francs,  *  *  *  something  like  that.'  I  said, 
*  Whatever  it  is,  pay  it,  and  I  will  reimburse  you  when  they 
come.'  He  said,  'That  will  be  aU  right,  Mr.  Cohen.'  *  *  * 
I  said,  ^*  *  *  these  are  very  valuable  furs;  there  are  only 
seven  pieces  of  them,  but  they  are  all  good  pieces*  *  *  * 
The  receipt  calls  for  seven  particular  and  specific  pieces,  see 
that  you  get  these  seven  pieces  from  the  company  and  then 
ship  them  to  me.'  Mr.  Kammerer  said  he  would  do  it.  He 
said  they  would  take  the  receipt  and  ship  them.  I  said  to  him 
'  be  very  careful  with  them  and  see  that  you  get  my  furs  and 
each  piece,  and  check  them  off  and  insure  them  against  all  loss 
and  damage,  and  I  will  pay  you  what  you  lay  out  to  the  fur 
company  for  the  insurance  and  for  the  expressage,  and  the 
bringing  of  them  here  and  the  expense  that  you  may  incur.' 
He  said,  *A11  right,  Mr.  Cohen,  we  will  do  this.'  I  said  to 
him,  'Do  you  want  the  certificates  that  I  got  through  you?' 
He  said,  'No,  keep  those  imtil  the  furs  come;  I  will  take  the 
receipt  and  bring  the  furs  here  and  will  notify  you  when  they 
come.'    *    »    *    I  then  delivered  to  the  defendant  company 
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my  storage  warehouse  receipt  of  the  seven  pieces  of  fur  which 
they  accepted.  *  *  *  He  looked  at  the  receipt  and  looking 
at  the  receipt  he  saw  that  there  [were]  three  pieces  of  the  seven 
that  were  seal  and  he  said,  *  Mr.  Cohen,  you  understand  that 
seal  cannot  he  brought  into  the  country  unless  you  have  certifi- 
cates?' I  said,  ^  Yes,  if  you  will  remember  I  asked  you  about 
that  before  and  you  told  me  to  get  the  certificates  and  I  have 
them.'  He  said,  'I  recollect.  That  will  be  all  right.  Keep 
the  certificates  until  the  garments  come  and  then  we  will  take 
them  and  pass  them  for  you.'  I  asked  him  for  *  *  *  my 
receipt  and  then  went  9»way." 

Under  cross-examination  he  testified:  "  I  knew  that  when  I 
had  dealings  with  the  Morris  European  &  American  Express 
that  they  were  forwarders;  that  they  sent  goods  to  Europe  and 
back.  I  never  paid  anything  to  the  company  on  this  transac- 
tion; I  paid  the  defendant  company  for  every  transaction 
except  this  last  one,  they  never  asked  me  to  pay.  The  ware- 
house receipt  I  have  testified  about  was  in  Italian.  *  *  * 
There  was  a  statement  on  that  receipt  of  what  the  value  of 
this  fur  was,  I  think,  in  francs  or  lire.  A  lire  is  about  19 
cents.  Q.  How  many  lire  did  this  warehouse  receipt  state  the 
value  of  those  things  to  be  ?  A.  I  don't  remember  the  amotmt 
of  lire,  but  I  figured  it  about  $1,500.  Q.  If  you  don't  remem- 
ber the  amount  of  lire,  how  did  you  figure  out  the  amoimt  of 
dollars  ?  A.  My  wife  figured  it  out  and  wrote  me  when  she 
put  the  furs  there;  it  was  written  there  and  I  figured  it  out; 
we  figured  about  20  cents  to  a  lira  and  it  was  what  would 
make  $1,500;  about  five  times  1,500,  about  7,500  lire.  Q.  You 
stated  you  got  a  receipt  when  you  went  down  there  and  had 
this  talk  with  Mr.  Kammerer  ?  A.  Yes,  sir.  Q.  I  show  you  a 
paper,  and  ask  you  if  that  is  the  receipt  that  you  got  *  *  *  ? 
A.  Yes,  sir."  Defendant's  counsel  then  offered  it  in  evidence 
and  it  was  received  as  Exhibit  A.  "To  the  court:  I  gave  him 
the  warehouse  receipt  and  he  gave  me  this." 

This  receipt  was  dated  December  17,  1909.  There  is  printed 
at  the  top  conspicuously:  "  The  company's  charge  is  based  upon 
the  value  of  the  property,  which  must  be  declared  by  the  ship- 
per." Then  in  larger  letters:  "  Non-negotiable  bill  of  lading." 
The  blank  is  filled  in  to  read  ''  Eeceived  from  S.  L.  Cohen,  60 
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W.  10  St.,  Storage  receipt  for  7  pieces  fur  apparel  stored  with 
Ille  Pozzi,  Milan,  Italy,  to  be  brought  to  N.  Y. ; "  then  there 

is  a  blank  '  Walued  at  dollars ."    And  under  the  blank 

for  the  description,  etc.,  in  large  letters,  "Not  insured  unless 
so  stated  in  this. receipt,"  then  "  Which  the  company  agrees  to 
carry  upon  the  following  terms  and  conditions,  to  which  the 
shipper  agrees  and  as  evidence  thereof  accepts  this  bill  of 
lading.  1.  In  consideration  of  the  rate  charged  for  carrying 
said  property,  which  is  regulated  by  the  value  thereof  and  is 
based  upon  a  valuation  of  not  exceeding  fifty  dollars  unless  a 
greater  value  is  declared,  the  shipper  agrees  that  the  value  of 
said  property  is  not  more  than  fifty  dollars,  unless  a  greater 
value  is  stated  herein,  and  that  the  Company  shall  not  be  liable 
in  any  event  for  more  than  the  value  so  stated,  nor  for  more 
than  fifty  dollars  if  no  value  is  stated  herein."  And  then  at 
the  bottom,  outside  of  the  black  line  which  incloses  the  body  of 
the  bill,  is  again  printed  in  large  face  type,  "  Liability  limited 
to  $50.00  —  unless  a  greater  value  is  declared." 

When  the  goods  reached  this  country  it  was  f oimd  that  only 
two  of  the  pieces  were  contained  in  the  package,  the  daughter's 
coat  and  an  ermine  muff.  The  mother's  coat  and  another  muff 
and  the  three  stoles  were  not  delivered.  Testimony  was  given 
as  to  value  by  Mr.  and  Mrs.  Cohen  and  by  Kaufman,  their  fur- 
rier, and  his  testimony  put  the  present  value  at  $870,  the 
amount  the  jury  found. 

Kammerer  was  called  to  the  stand  for  the  defendant  and 
testified  that  the  nature  of  the  business  of  the  defendant  was 
that  of  custom  house  brokers  and  forwarding  agents.  "I 
remember  the  time  when  Mr.  Cohen  called  upon  me  in  connec- 
tion with  some  furs  that  he  said  were  on  storage  in  Italy.  He 
said  that  some  members  of  his  family  had  left  some  f iu«  on 
storage  in  Milan  and  asked  if  we  could  an*ange  to  have  them 
brought  over  here.  I  told  him  we  could.  I  asked  him  if  he 
had  a  warehouse  receipt  for  them.  He  said  he  did.  I  told 
him  if  he  would  leave  that  warehouse  receipt  with  us  we  would 
send  over  there  and  have  the  furs  brought  over  or  sent  over. 
The  next  step,  if  I  recall  it  correctly,  Mr.  Cohen  brought  a 
warehouse  receipt  to  our  office.  I  took  that  receipt  and  sent  it 
to  a  forwarding  agent  at  Genoa,  Italy,  with  whom  we  do 


Digitized  by  VjOOQIC 


Cohen  v.  Morris  European  &  Am.  Express  Co.,  Ltd.    677 

App.  Div.]  First  Department,  June,  1912. 

business,  and  asked  him  to  secure  the  goods  from  the  ware- 
house company  which  was  called  for  by  that  receipt  and  for- 
ward them  tp  us  in  New  York  so  we  could  make  delivery  of 
them  to  Mr.  Cohen.  *  *  *  After  Mr.  Cohen  called  there 
and  discussed  this  matter  with  me,  I  gave  him  this  receipt, 
marked  Defendant's  Exhibit  A,  for  the  storage  receipt  that  he 
gave  me." 

The  defendant  made  an  offer  of  judgment  of  fifty  dollars 
with  interest  from  the  17th  of  December,  1909,  which  was 
refused,  and  it  made  the  appropriate  motions  and  took  the 
appropriate  exceptions  to  save  the  point  that  its  hability  was 
limited  by  the  contract,  evidenced  by  its  receipt,  to  fifty  dol- 
lars. The  court  charged  as  follows:  "A  limited  liabihty  is 
under  the  law  of  this  State  allowed  to  be  contracted  for  by 
parties  even  as  against  the  negligence  of  a  party  who  contracts, 
but  there  must  be  foimd  to  be  a  contract  for  the  limited  ha- 
bility^ that  is,  it  is  not  inferable  from  a  mere  tender  of  a  paper. 
It  is  not  inferable  from  the  mere  sending  of  a  check  such  as  is 
used  frequently  in  the  transfer  of  baggage.  It  is  inferable 
where  the  surroundings  of  the  transaction  indicate  no  other 
contract  between  them,  not  where  it  is  a  mere  token  or  receipt 
of  a  certain  article  or  of  certain  goods,  or,  in  this  instance,  of 
the  warehouse  receipt,  unless  it  be  proved  by  the  defendant 
that  that  was  the  contract.  Unless  you  find  against  the  plain- 
tiff that  there  was  a  special  contract  with  reference  to  the 
delivery  of  these  goods,  then  the  express  receipt  containing  a 
limited  liabihty  clause  would  not  be  binding  so  as  to  hmit  the 
liabiliiy  to  $50,  but  if  you  find  that  the  proof  sustains  the  claim 
that  the  defendant  makes  that  at  the  time  of  this  dehvery 
there  was  no  conversation  with  reference  to  the  contract  other 
than  a  dehvery  of  this  receipt,  then  you  may  infer  that  was 
the  contract  between  them.  If  you  find  that  the  plaintiff  has 
sustained  his  claim  that  he  had  an  oral  contract  with  this 
defendant's  manager  with  reference  to  the  insurance  method 
of  dehvery  and  the  amount  of  value,  then  the  express  receipt 
would  not  be  effective  to  limit  liability,  and  in  that  instance, 
provided  you  find  both  of  those  issues  of  fact  between  plaintiff 
and  the  defendant  in  plaintiff's  favor,  and  in  finding  you  must 
find  that  he  has  the  preponderance  of  the  evidence  upon  those 
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points,  then  you  will  address  yourselves  to  the  rule  of  damage 
which  I  will  point  out  and  then  only,  because  unless  liabiUty 
is  to  be  inferred  from  the  proof  that  I  have  outlined,  and  unless 
limited  Uabihty  is  to  be  stricken  from  your  verdict  under  the 
method  that  I  have  pointed  out  as  necessary  imder  the  proof, 
then  thei-e  is  no  damage  other  than  that  limited  liabiUty  to  be 
adverted  to,  but  if  you  find  those  issues,  that  is  the  issue  of 
the  special  contract  between  the  plaintiff  and  the  defendant, 
and  the  issue  of  the  loss  of  the  goods  under  the  inferences  that  I 
have  said  may  be  deducible  as  a  matter  of  logic  or  law,  then 
the  rule  of  damages  in  this  case  is  that  the  plaintiff  is  entitled 
to  what  is  called  the  usable  value  of  these  goods." 

It  will  thus  be  seen  that  the  learned  court  left  the  issue  to 
the  jury  as  to  whether  a  special  oral  contract  had  been  made 
and  instructed  them  that  if  they  found  it  had  plaintiff  was 
entitled  to  the  full  value.  The  defendant's  counsel:  "  I  request 
your  Honor  to  charge  that  all  previous  parol  negotiations 
between  the  parties  in  this  case  were  merged  in  the  receipt,  or 
contract,  marked  Defendant's  Exhibit  A.  The  court:  I  refuse 
except  as  indicated.  [Exception.]  I  request  your  Honor  to 
charge  the  jury  that  the  acceptance  of  this  receipt  or  contract, 
marked  Defendant's  Exhibit  A,  by  the  plaintiff,  made  it  bind- 
ing upon  him,  and  constitutes  the  only  evidence  of  a  contract 
between  the  parties.  The  court:  Refused.  The  jury  may  find 
otherwise  from  the  facts.  [Exception.]  I  also  except  to  your 
Honor's  leaving  to  the  jury  the  question  whether  or  not  the  con- 
tract marked  Defendant's  Exhibit  A  was  entered  into  between 
the  parties.  The  court:  I  leave  them  to  find  whether  that  was 
a  contract,  or  whether  it  was  a  mere  receipt  or  token,  as  indi- 
cated by  the  circumstances  of  the  transaction,  as  they  find 
them  from  the  oral  proof.  Defendant's  counsel:  I  except  to 
your  Honor's  ruling,  and  I  except  to  your  Honor's  leaving  the 
question  of  the  contract  to  the  jury.  I  request  your  Honor 
to  charge  the  jury  that  the  plaintiff  cannot  recover  in  this 
case  in  any  event  more  than  the  sum  of  $50  with  interest. 
[Refused.     Exception.] " 

Upon  appeal  to  the  Appellate  Term  the  court  said:  *'The 
plaintiff  respondent  contends  that  the  defendant's  receipt  was 
merely  a  receipt  for  the  storage  receipt  and  Hot  for  the  goods. 
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and,  therefore,  it  carried  the  goods  without  any  agreement 
having  been  made  as  to  the  extent  of  its  liability.  This  is  not 
the  fair  or  natural  construction  to  be  placed  upon  the  agree- 
ment. It  was  never  intended  that  the  defendant  should  trans- 
port the  storage  receipt.  The  evident  intent,  as  appears  by 
the  receipt  given  by  defendant,  was  that  the  defendant  should 
get  the  goods  upon  the  presentation  of  the  storage  warehouse 
receipt  at  Milan,  and  then  transport  them  to  New  York.  The 
clause  in  the  receipt  providing  that  the  defendant  should  not 
be  liable  in  excess  of  $50  unless  a  greater  valuation  were 
declared  by  the  shipper  is  part  of  the  contract  between  plain- 
tiff and  defendant,  but  it  is  inoperative  because  of  the  fact  that 
the  storage  warehouse  receipt  delivered  by  plaintiff  to  defend- 
ant at  the  time  of  the  making  of  the  contract  between  plaintiff 
and  defendant,  and  referred  to  in  said  contract,  declares  the 
value  of  the  furs  to  be  7,600  lire  or  about  $1,500,  an  amount  in 
excess  of  the  amount  of  the  judgment  herein.  It  is  not  neces- 
sary that  the  declaration  of  value  should  be  in  any  particular 
form.  An  oral  declaration  would  be  sufficient.  All  that  is 
required  is  that  the  shipper  should  apprise  the  carrier  of  the 
valuation  in  excess  of  $50  placed  by  the  shipper  on  the  goods  so 
that  the  carrier  may,  if  it  desires,  charge  a  higher  rate  for  the 
transportation  thereof.  An  increased  valuation  having  been 
declared  by  the  shipper  to  an  amount  in  excess  of  the  amount 
of  plaintiff's  recovery,  and  plaintiff  having  established  the 
receipt  of  the  goods  by  defendant  and  the  failure  of  defendant 
to  perform  its  contract,  the  judgment  should  be  affirmed.'' 

It  will  be  noticed  that  the  learned  Appellate  Term  did  not 
proceed  upon  the  theory  of  the  plaintiff  that  there  was  an 
entire  oral  contract,  irrespective  of  the  receipt,  and  that  that 
was  a  mere  token,  but  upon  the  proposition  that  the  receipt 
was  the  contract  between  the  parties,  but  that  the  limitation 
therein  contained  was  avoided  by  reason  of  the  fact  that  the 
plaintiff  had  declared  the  value  of  the  articles  to  be  shipped 
thereunder;  but  the  court  failed  to  give  any  effect  to  the  pro- 
vision of  the  contract  which  required  not  only  a  declaration  of 
value  but  that  ^^the  shipjjer  agi-ees  that  the  value  of  said 
property  is  not  more  than  fifty  dollars,  imleas  a  greater  value 
is  stated  herein^  and  that  the  company  shall  not  be  liable  in 
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any  event  for  more  than  the  value  so  stated,  nor  for  more  than 
fifty  dollars,  if  no  value  is  stated  Aerem."  It  is  not  entirely 
plain  that  the  value  was  declared.  The  only  evidence  is  the 
testimony  of  the  plaintiff  that  on  the  Milan  storage  warehouse 
receipt,  which  was  in  the  Italian  language,  there  was  a  state- 
ment of  valuation  in  lire.  He  could  not  remember  the  anaount, 
but  said  his  wife  had  figured  it  about  $1,500,  and  on  that  he 
figured  about  7,600  lire.  Considering  the  nature  of  the  defend- 
ant's business,  and  in  the  absence  of  proof  to  the  contrary,  it 
may  not  be  a  violent  assumption  to  infer  that  Mr.  Kammerer, 
the  defendant's  agent,  knew  the  value  of  a  lira.  Assuming, 
then,  that  there  was  a  declaration  of  value,  and  this  receipt 
was  the  contract,  the  question  is,  can  there  be  a  greater  recov- 
ery than  for  the  amount  limited,  the  value  of  the  goods  not 
being  stated  in  the  contract.  If  the  receipt  is  the  contract  the 
provision  requiring  the  value  to  be  stated  therein  is  as  much  a 
part  thereof  as  the  requirement  that  the  value  be  declared. 
That  the  receipt  is  the  contract  seems  clear  upon  the  following 
authorities: 

In  Long  v.  New  York  Central  R.  R.  Co.  (50  N.  Y.  76), 
Allen,  J.,  said:  ^*  The  property  was  delivered  to  and  the  receipt 
or  contract  accepted  by  the  party  representing  the  plaintiff. 
*  *  *  The  verbal  contract  was  merged  in  the  written  agree- 
ment and  the  latter  must  be  taken  as  the  evidence,  and  the 
sole  evidence,  of  the  final  and  deliberate  agreement  of  the 
parties.  *  *  *  All  prior  negotiations  and  agreements  were 
superseded  by  the  formal  written  agreement;  and  by  it,  and  it 
alone,  in  the  absence  of  mistake  or  fraud,  the  duti^  and  lia- 
bilities of  the  parties  must  be  regulated.     *    *    *  " 

In  White  v.  Ashton  (51  N.  Y.  280),  of  the  biU  of  lading,  the 
court.  Hunt,  C,  said:  "Such  was  the  written  contract,  and  it 
was  not  competent  to  vary  it  by  parol  evidence  of  a  different 
understanding.  Its  legal  effect  is  as  unassailable  by  parol  as 
are  its  express  terms.  The  various  offers  made  by  the  plaintiff 
to  prove  '  that  the  defendants  agreed  by  parol,  before  the  bill 
of  lading  was  signed,  that  they  would  transport  the  barley  by 
the  inside  or  canal  route '  were  properly  excluded.  The  admis- 
sion of  the  evidence  would  have  been  in  violation  of  the  plainest 
rules  of  law." 
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In  Belger  v.  Dinsmore  (51  N.  Y.  166),  in  the  statement  of 
facts,  it  is  stated:  "  There  was  no  valuation  of  the  property  so 
delivered,  nor  of  any  part  thereof  expressed  in  the  said  receipt, 
nor  was  it  specified  therein  that  the  saine  or  any  portion  thereof 
had  been  specially  insured."  Lott,  Ch.  C,  said:  "The  other 
objection  was  that  there  was  no  evidence  adduced  that  the 
knowledge  of  the  contents  of  the  receipt  was  ever  brought 
home  to  the  plaintiff,  and  it  was  insisted  that  evidence  beyond 
the  receipt  itself  on  that  point  should  be  adduced.  This  posi- 
tion is  untenable.  The  presumption  of  law  is,  that  a  party 
receiving  an  instrument,  in  the  transaction  of  any  business,  is 
acquainted  with  its  contents."  After  describing  the  receipt 
the  court  proceeded:  "A  party  accepting  such  an  instrument, 
as  has  been  already  shown,  declares  his  assent  by  such  accept- 
ance, to  those  terms  and  conditions.  They  thereby  become 
obligatory  on  both  parties,  and  prescribe  their  mutual  rights 
and  obligations.  On  the  application  of  that  rule  to  this  case 
the  plaintiff  assented  (by  omitting  to  have  a  different  value 
expressed  in  the  instrument)  to  the  valuation  of  the  property 
in  question  at  the  sum  of  fifty  dollars,  and  to  the  restriction 
and  limitation  of  his  claim  and  demand  for  damages,  in  case 
of  its  loss,  at  that  sum.  Such  liquidation  of  its  value  was  for 
the  advantage  of  both  parties,  to  guard  against  controversy  or 
difference  of  opinion  in  estimating  it,  in  case  of  loss  and  dam- 
age, and  as  a  protection  against  fraud.  *  *  *  The  mate- 
rial fact  in  this  case  appears  to  be  entirely  overlooked,  that 
the  plaintiff,  by  accepting  the  receipt  as  evidence  of  the 
defendant's  obligation  and  liability,  gave  his  assent  to  what 
was  considered  as  a  proposal,  and  to  all  its  terms  and  condi- 
tions, and  that  it  thereby  became  operative  and  effectual  as  a 
contract." 

In  Hinckley  v.  New  York  Central  &  H,  R.  R.  R.  Co,  (56 
N.  Y.  429)  plaintiff's  evidence  tended  to  show  that  he  gave  oral 
directions  to  have  the  goods  forwarded  by  railroad.  The  goods 
arrived  safely  at  Buffalo  and  were  forwarded  by  steamboat 
and  were  destroyed  by  the  burning  of  the  boat.  A  receipt  was 
offered  in  evidence  by  defendant's  counsel,  who  thereupon 
moved  to  strike  out  plaintiff's  evidence  as  to  directions.  This 
was  denied  by  the  court.     Folger,  J.,  speaking  of  the  receipt, 
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said:  ^'  So  that  the  question  to  be  determined  is,  whether  this 
paper  did  express  the  only  and  whole  contract  of  the  defendant 
with  the  plaintiff's  assignor.  There  is  no  dispute  but  that  it 
expresses  the  whole  contract  of  the  parties,  save  in  one  par- 
ticular." The  court  cited  Long  v.  New  York  Central  R.  R, 
Co. J  and  concluded:  ''  Hence,  the  motion  of  the  defendant,  in 
this  case,  to  strike  out  all  the  testimony  of  the  plaintiff  which 
contradicted  or  was  in  conflict  with  the  written  receipt,  was 
proper, '^  and  the  judgment  was  reversed. 

In  Kirkland  v.  Dinsmore  (62  N.  Y.  171)  a  package  had  been 
received  under  a  receipt  which  provided,  among  other  things, 
that  the  company  was  not  to  be  liable  for  any  loss  occasioned 
by  the  dangers  of  railroad  transportation  or  ocean  or  river  navi- 
gation, or  by  fire  or  steam.    The  package  was  placed  in  a  safe 
with  other  money  packages  on  board  the  steamer  General  Lyon, 
and  while  on  the  voyage  she  caught  fire  and  with  her  cargo 
was  destroyed.    Andrews,  J. ,  said :  *  *  But  the  law  does  not  for- 
bid contracts  between  carriers  and  shippers  fixing  the*  terms 
upon  which  goods  shall  be  carried,  and  when  there  is  a  special 
contract  it  takes  the  place  of  the  contract  which  the  law  in  the 
absence  of  a  special  agreement  implies,  and  so  far  as  it  speaks 
is  to  be  resorted  to  to  ascertain  the  rights  and  habUities  of  the 
parties.     It  has  been  repeatedly  adjudged  in  this  State  that  the 
acceptance  by  the  shipper,  on  the  dehvery  of  goods  for  trans- 
portation to  a  carrier,  of  a  receipt  or  bill  of  lading  signed  by 
the  carrier  expressing  the  terms  and 'conditions  upon  which 
they  are  received,  and  are  to  be  carried,  constitutes,  in  the 
absence  of  fraud  or  imposition,  a  contract  controlling  the  rights 
of  the  parties.     {Collender  v.  Dinsmorey  55  N.  Y.  200;  Mag- 
nin  V.  Dinsmore^  56  id.  168;  Hinckley  v.  N.  Y.  C.  &  H.  B. 
R.  R.  Co.,  id.  429.)    *    *    *    The  receipt  was  prepared  by 
using  a  printed  form  of  the  company,  and  when  completed  by 
filling  in  the  written  portions,  was  signed  by  the  defendant's 
agent  and  delivered  to  the  plaintiff,  who  accepted  it  without 
objection,  and  forwarded  it  to  the  consignee  of  the  package, 
who  retained  it  until  after  the  loss.    *    *    *    It  is  plain  that 
upon  proof  of  the  receipt  and  of  the  loss  by  fire  under  these 
circiunstances,  the  defendant  was,  within  the  cases  cited,  prima 
facie  exempt  from  responsibility.     *    *    *    Can  it  be  said 
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that  he  is  not  bound  by  and  did  not  assent  to  the  limitations  in 
the  contract  because  he  took  the  paper  without  reading  it,  and 
did  not  know  its  contents  ?  The  conditions  are  not  unreason- 
able or  unusual.  They  relieved  the  defendant  from  the  strin- 
gent liability  of  an  insurer,  and  on  the  other  hand  no  price  for  the 
service  having  been  agreed  upon  the  plaintiff  was  only  bound 
to  pay  for  the  carriage  a  compensation  measured  by  the  value 
of  the  service  in  view  of  the  diminished  risk  assumed  by  the 
company.  It  is  true  that  a  contract  implies  an  assent  to  its 
terms  by  the  contracting  parties,  but  a  party  may  assent 
expressly  or  by  implication.  *  *  *  He  cannot  escape  from 
the  terms  of  a  contract,  in  the  absence  of  fraud  or  imposition, 
because  he  negUgently  omitted  to  read  it,  and  when  the  other 
party  has  a  right  to  infer  his  assent,  he  will  be  precluded  from 
denying  it  to  the  other's  injury.  *  *  *  We  are  of  opinion 
that  the  plaintiff  under  the  circumstances  of  this  case  is  con- 
clusively presumed  to  have  assented  to  the  terms  contained  in 
the  receipt  taken  when  the  money  was  deposited,  and  that  the 
judgment  below  should  be  reversed." 

In  Hill  V.  Syracuse,  Binghamton  &  N-.  Y.  B.  B.  Co.  (73 
N.  Y.  351)  Church,  Ch.  J.,  said:  ''The  decision  of  this  court 
in  the  recent  case  of  The  Qerviania  Fire  Lis,  Co.  v.  The  Mem- 
phis  and  Charlestown  B.  B.  Co.  (72  N.  Y.  90)  is  decisive  in  this 
case  that  the  receipt  or  bill  of  lading  delivered  to  the  plaintiff 
is  to  be  regarded  as  the  contract  between  the  parties,  instead 
of  the  parol  agreement  alleged  to  have  been  made  previ- 
ously, but  on  the  same  day,  between  the  plaintiff  and  the  per- 
son in  charge  representing  the  agent.  *  *  *  gy  accept- 
ing the  contract  without  objection,  the  other  party  had  a  right 
to  assume  that  he  assented  to  its  terms,  and  the  fact  of  not 
reading  it  cannot  be  interposed  to  prevent  the  legal  effect  of  the 
transaction." 

In  Hoffman  v.  Metropolitan  Express  Co.  (Ill  App.  Div.  407) 
the  plaintiff's  evidence  tended  to  show  an  oral  contract  to  carry 
the  property  by  van  without  rehandling  from  her  residence  in 
the  city  of  New  York  to  a  place  in  New  Rochelle.  The  defend- 
ant denied  the  special  contract  and  sought  exemption  from  lia- 
bility under  the  usual  receipt  or  bill  of  lading  claimed  to  have 
been  delivered  to  the  plaintiff  upon  the  receipt  of  the  property. 
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Mr.  Justice  Miller,  writing  for  the  Appellate  Division  in  the 
Second  Depai'tment,  said:  ''  By  the  charge  of  the  learned  trial 
court  the  verdict  of  the  jury  was  made  to  depend  upon  two 
questions  of  fact,  viz.,  *  *  *  whether  the  parties  agreed 
upon  the  terms  contained  in  the  shipping  receipt  claimed  to 
have  heen  delivered  by  the  defendant  to  the  plaintiff,"  and  after 
quoting  from  the  charge,  held  to  be  erroneous,  proceeded :  ' '  The 
proposition  is  now  too  well  settled  to  admit  of  discussion  that 
the  receipt  or  bill  of  lading  is  the  contract  {Long  v.  N.  Y.  C. 
B.  B.  Co.,  60  N.  Y.  76;  Hinckley  v.  N.  Y.  C,  &  H.  B,  B.  R. 
Co.,  56  id.  429),  and  that  the  shipper  who  receives  it  without 
objection,  in  the  absence  of  misrepresentation,  fraud  or  con- 
cealment, is  bound  by  its  terms  and  cannot  set  up  his  failure  to 
read  it  in  order  to  prevent  its  legal  effect.  {Belger  v.  Dins- 
more,  61  N.  Y.  166;  Oermania  Fire  Ins.  Co.  v.  M.  &  C.  B.  R. 
Co.,  72  id.  90;  Hill  v.  S.,  B.  &  N.  Y.  B.  B.  Co.,  73  id.  351; 
Mills  Y.  Weir,  82  App.  Div.  396.)  *  *  *  If  the  receipt  was 
given  to  her  she  was  bound  to  know  its  contents,  unless  pre- 
vented by  some  artifice  or  misrepresentation.  *  *  *  The 
charge  authorized  the  jury  to  find  that  even  if  the  receipt  was 
deUvered  as  claimed,  it  did  not  constitute  a  contract  between 
the  parties  unless  the  plaintiff  knew  its  contents  so  that  there 
was  a  meeting  of  the  minds  or  at  least  unless  in  the  exercise  of 
due  care  she  ought  to  have  apprised  herself  of  its  contents.  We 
might  say  that  due  care  required  the  shipper  to  read  a  receipt 
delivered  to  him  under  such  circumstances,  but  injecting  that 
question  into  the  case  could  have  had  no  other  effect  than  to 
mislead  the  jury,  particularly  where  the  court  in  the  main 
charge  had  distinctly  called  attention  to  the  fact  that  the  receipt 
was  not  the  agreement  of  the  parties  unless  the  plaintiff  knew 
its  contents." 

In  Bates  v.  Weir  (121  App.  Div.  276)  Mr.  Justice  Miller 
said :  "  If  she  repudiates  a  part  of  the  transaction  she  must  repu- 
diate it  all,  in  which  case  she  cannot  assert  that  the  defendant 
ever  became  as  to  her  a  common  carrier  or  a  baUee  for  hire,  or 
that  it  owed  her  any  duty  greater  than  that  of  a  gratuitous 
bailee,  which,  as  I  have  said,  was  the  duty  not  to  destroy  nor 
injure  by  gross  negligence  or  some  willful  act." 

In  Jonasson  v.  Weir  (130  App.  Div.  628)  Mr.  Justice  SOOTT 
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said:  '^It  is  well  established  and  perfectly  clear  that  the 
plaintiff,  by  accepting  this  receipt  as  evidence  of  the  defend- 
ant's obligation  and  liability  gave  his  assent  to  it  and  its 
terms  and  conditions,  and  it  thereby  became  operative  and 
effectual  as  the  contract  between  the  parties  {Belger  v.  Dins- 
more^  51  N.  Y.  166),  and  the  plaintiff,  having  introduced  the 
contract  as  part  of  his  case  and  relied  upon  it  to  sustain  a 
recovery,  is  bound  by  its  terms,  and  cannot  claim  the  benefit 
of  the  contract  and  at  the  same  time  repudiate  a  part  of  its 
terms.  *  *  *  Parol  evidence  as  to  the  value  of  the  goods, 
or  as  to  conversation  between  plaintiff's  clerk  and  defendant's 
driver  was  inadmissible  to  vary  the  written  contract.  By  the 
terms  of  the  contract  the  defendant's  liability  was  limited 
unless  a  greater  value  than  fifty  dollars  was  stated  in  the 
receipt,  and  if  not  embodied  in  the  receipt  it  is  wholly  imma- 
terial whether  or  not  it  was  stated  orally  to  the  driver,  espe- 
cially as  the  plaintiff  had  himself  filled  out  the  receipt  to  suit 
himself  and  had  omitted  to  mention  any  value.  It  was,  there- 
fore, error  to  so  submit  the  case  as  to  allow  a  greater  recovery 
than  that  provided  for  in  the  contract." 

In  Greenwald  v.  Weir  (130  App.  Div.  696;  affd.  stib  nam. 
O-reenwald  v.  Barrett,  199  N.  Y.  170)  Mr.  Justice  Scott  said: 
^'Furthermore,  if  the  written  receipt,  which  constitutes  the 
contract  of  shipment,  contains  a  clause  by  which  the  shipper 
expressly  agrees  that  the  value  of  the  property  is  not  more  than 
a  stated  sum,  imless  a  different  value  is  stated  in  the  receipt, 
and  no  greater  value  is  so  stated,  the  shipper  is  held  to  have 
stated  and  represented,  as  one  of  the  terms  of  his  contract  with 
the  carrier,  that  the  goods  are  not  of  a  greater  value  than  the 
sum  stated,  and  will  be  estopped  from  af tei'wards  claiming,  in 
case  of  loss,  that  the  value  was  actually  greater." 

In  the  same  case  in  the  Court  of  Appeals  (199  N.  Y.  170), 
Bartlett,  J.,  said:  ''In  order  to  regulate  its  charges  to  its 
customers  with  reference  to  the  value  of  the  property  trans- 
ported, a  common  carrier  may  demand  of  the  shipper  a  declara- 
tion of  such  value,  or  may  agree  with  him  that  in  default  of  a 
statement  the  value  shall  be  deemed  a  given  amoimt.  This 
agreement  may  direct  and  express,  or  it  may  arise  indirectly 
out  of  the  acceptance  by  the  shipper  of  a  receipt  from  the  car- 
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rier  in  which  it  is  stated  that  the  value  is  to  be  considered  a 
sum  specified  if  no  other  has  been  given  by  the  shipper.  Such 
was  the  character  of  the  receipt  given  by  the  representative  of 
the  express  company  to  the  plaintiffs  in  tiie  present  case. 
*  *  *  The  contract  of  agreed  valuation  being  one  which 
the  parties  could  lawfully  make,  the  proof  here  required  a  find- 
ing that  it  had  been  made,  and  this  fixed  the  measure  of  tiie 
plaintiff's  damages  at  $50  and  no  more. "  The  transaction  then 
being  evidenced  by  the  written  contract,  it  was  error  to  receive 
evidence  of  an  alleged  prior  parol  agreement,  as  all  previous 
negotiations  were  merged  therein.  Every  provision  applicable 
to  the  circimtistances  was  material  and  cannot  be  ignored.  The 
requirement  that  the  value  should  be  stated  therein  was  essen- 
tially material.  It  was  designed  to  prevent  subsequent  claims 
of  oral  agreements,  easy  to  fabricate  and  almost  impossible  to 
refute.  As  the  receipt  is  a  written  contract  impliedly  con- 
sented to  by  the  shipper  by  the  act  of  receiving  it,  it  is  to  be 
upheld  and  enforced  as  such. 

The  respondent  undertakes  to  avoid  its  effect  by  the  claim 
that  he  did  not  offer  it  in  evidence,  but  that  it  was  put  in  by 
the  defendant.  There  is  no  substance  in  this  claim.  The  paper 
was  offered  by  the  defendant  in  the  Long^  Belger,  Hoffman, 
Bates  and  Greenwald  Cases  {supra). 

The  determination  of  the  Appellate  Term  aflarming  the  judg- 
ment and  order  of  the  City  Court  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  and  disbursements 
in  all  courts  to  the  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Scott,  JJ., 
concurred. 

Scott,  J.  (concurring): 

I  concur  for  the  reasons  stated  by  Mr.  Justice  Clarke,  and 
also  upon  the  ground  that  the  defendant  is  sued  as  common 
carrier,  and  there  is  no  evidence  that  defendant  ever  received 
any  of  the  furs  alleged  to  have  been  lost. 

Determination  I'eversed  and  new  trial  ordered,  with  costs  in 
all  courts  to  appellant  to  abide  event. 
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Hiram  P.  Frear,  Eespondent,  v.  Franklin  P.  Duryea  and 
Ellis  G.  Potter,  Constituting  the  Firm  of  Duryea  & 
Potter,  Copartners,  and  E.  G.  Potter  Company, 
Defendants. 

E.  G.  Potter  Company  and  Ellis  G.  Potter,  Appellants. 

First  Department,  June  28,  1912. 
Discovery  —  examination  before  trial— when  application  premature. 

The  ruies  governing  an  application  for  examination  before  trial  to  enable 
I>artie8  to  frame  pleadings  differ  from  those  controlling  the  obtaining  of 
testimony  to  be  used  upon  the  trial,  and  the  two  purposes  cannot  be 
combined  in  one  proceeding. 

Where  in  an  action  against  codefendants  one  defendant  has  answered  and 
another  demurred,  and  the  demurrer  has  not  been  disposed  of,  an  appli- 
cation by  the  plaintiff  for  the  examination  of  the  defendants  to  prepare 
for  trial  and  to  frame  an  amended  complaint  is  premature  and  should 
be  denied. 

Appeal  by  the  defendants,  E.  G.  Potter  Company  and 
another,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  ofl&ce  of  the  clerk  of  the 
county  of  New  York  on  the  19th  day  of  February,  1912,  deny- 
ing the  said  defendants'  motion  to  vacate  an  order  for  their 
examination  before  trial  and  for  the  production  of  books  and 
papers  upon  such  examination. 

Arnold  L,  Davis  of  counsel  [Parker^  Davis,  Wagner  & 
Walton,  attorneys],  for  the  appellants. 

Alfred  J.  Gilchrist  of  counsel  [Jacob  Neu  with  him  on  the 
brief],  Neu,  Oilchrist  &  Spedick,  attorneys,  for  the  respondent. 

Clarke,  J. : 

Appeal  from  an  order  denying  a  motion  on  behalf  of  the 
defendants  Ellis  G.  Potter  and  the  E.  G.  Potter  Company  to 
vacate  or  modify  an  order  for  the  examination  of  Ellis  G. 
Potter  individually  and  Potter  and  Hull  respectively  as  presi- 
dent and  treasurer  of  the  defendant  E.  G.  Potter  Company 
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before  trial,  and  requiring  the  production  of  a  large  number 
of  books  and  papers. 

The  complaint  alleges  that  on  Jane  6,  1904,  the  defendants 
Duryea  and  Potter,  then  doing  business  under  the  firm  name 
of  Duryea  &  Potter,  recovered  judgment  against  one  Burnett 
Y.  Tiffany  in  the  sum  of  $2,495.05;  that  such  judgment  is  still 
of  record  in  the  name  of  Franklin  P.  Duryea  and  Ellis  G.  Potter 
and  remains  impaid;  that  on  December  29,  1904,  Tiffany  made 
and'deUvered  to  said  Duryea  and  Potter  his  note  for  $2,477, 
payable  one  year  from  that  date;  that  said  note  was  given  by 
Tiffany  and  accepted  by  Duryea  and  Potter  in  payment  of  the 
said  judgment  held  by  them;  that  the  defendant  E.  G.  Potter 
Company  is  a  domestic  corporation  which  took  over  and  became 
possessed  of  all  the  business,  assets  and  property  of  the  copart- 
nership of  Duryea  &  Potter,  including  the  promissory  note  and 
the  judgment  aforesaid,  and  assumed  the  liabilities  of  said 
firm;  that  thereafter  E.  G.  Potter  Company,  then  being  a 
bona  fide  holder  of  such  note,  duly  indorsed  the  same  and 
delivered  it  to  the  plaintiff  for  a  good  and  valuable  considera- 
tion; that  said  note  was  indorsed  "  Without  recourse  Duryea  & 
Potter,  E.  G.  Potter,  Treas.,  Edw.  P.  Hull,  Secy.,  E.  G.  Potter 
Co.,  E.  G.  Potter,  Prest.,  Edw.  P.  HuU,  Treas."  That  plaintiff 
has  demanded  payment  of  said  note  and  payment  was  refused 
by  Tiffany  on  the  ground  that  the  judgment  aforesaid  has  not 
been  satisfied  and  is  still  outstanding  and  of  record  against  him, 
and  that  the  judgment  creditors  therein  have  demanded  pay- 
ment of  said  judgment  from  him;  that  at  the  time  of  the 
indorsement  and  delivery  by  the  defendant  E.  G.  Potter  Com- 
pany of  said  note  to  this  plaintiff,  he  did  not  know  of  the 
existence  of  said  judgment  and  defendants  concealed  the  exist- 
ence of  such  judgment  and  the  fact  that  said  note  was  given 
in  payment  thereof,  for  the  purpose  of  inducing  this  plain- 
tiff to  accept  this  promissory  note  in  part  consideration 
of  a  certain  cause  of  action  which  this  plaintiff  then  and  there 
had  against  said  defendant  E.  G.  Potter  Company,  and  for  the 
pTUTX)se  of  inducing  him  to  discontinue  the  same,  which  plain- 
tiff thereupon  did;  that  by  reason  of  the  premises  plaintiff  has 
been  hindered  in  the  collection  of  said  note  and  has  been 
advised  by  said  Tiffany,  and  verily  beheves,  that  he  will  par 
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said  note  upon  the  satisfaction  of  said  judgment  or  the  assign- 
ment thereof  to  him;  that  plaintiff  has  requested  the  defend- 
ants to  execute  and  deliver  to  plaintiff  a  satisfaction  of  said 
judgment  or  an  assignment  of  the  same  to  him  that  upon  pay- 
ment of  the  note  he  may  cancel  and  discharge  the  said  judg- 
ment of  record  and  they  have  refused;  that  plaintiff  is 
informed,  and  verily  believes,  that  if  the  defendants  are  per- 
mitted to  enforce  said  judgment  he  will  be  deprived  of  his 
rights  and  remedies  on  said  note  and  that  such  note  so  accepted 
by  him  is  in  satisfaction  of  his  original  claim  against  them; 
that  plaintiff  has  no  adequate  and  complete  remedy  at  law; 
wherefore  he  prays  the  decree  of  this  court;  firsts  enjoining  and 
restraining  the  defendants  from  in  any  way  enforcing  the  judg- 
ment against  Tiffany;  second,  directing  the  defendants  to 
deliver  up  said  judgment  and  assignment  to  plaintiff;  and, 
third,  for  such  other  and  further  relief  as  the  court  may 
grant. 

To  this  complaint  the  defendant  E.  Gr.  Potter  Company 
answered  setting  up  a  general  denial,  except  that  it  admitted 
that  a  suit  brought  by  the  plaintiff  against  it  was  discontinued 
and  that  plaintiff  has  requested  defendant  for  a  satisfaction  or 
assignment  of  said  judgment  which  it  has  refused.  The 
defendant  Potter  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  defendant  Duryea  has  not  answered  or  demurred 
to  the  complaint  and  is  in  default. 

In  the  plaintiff's  moving  affidavit  he  avers  that  the  testimony 
of  the  defendants  is  necessary  and  material  to  the  plaintiff  on 
the  trial;  that  plaintiff  will  prove  on  said  examination  by  each 
and  every  of  said  witnesses  (and  use  such  proof  on  the  trial) 
that  the  defendant  corporation,  at  the  time  of  the  indorsement 
and  delivery  of  said  note  by  said  corporation  to  this  plaintiff, 
was  the  true,  lawful  and  actual  owner  of  said  judgment;  that 
the  said  note  was  given  in  payment  of  said  judgment  or  for 
the  same  claim  for  which  said  judgment  was  recovered;  that 
the  witness  Potter  as  president  and  the  witness  Hull  as  treas- 
urer of  the  E.  G.  Potter  Company  concealed  the  fact  that  said 
judgment  was  recovered  on  the  same  claim  and  for  the  same 
Arp.  Div.— Vol.  CLI.        44 
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amount  for  which  the  said  note  was  afterwards  given,  and 
that  said  judgment  was  of  record  and  outstanding,  which  judg- 
ment the  defendants  did  not  disclose  to  plaintiff  when  he 
accepted  the  note  in  part  consideration  for  the  discontinuance 
of  said  action  by  plaintiff,  and  which  judgment  the  defendant 
Potter  as  one  of  the  firm  of  Duryea  &  Potter  is  now  seeking  to 
collect  from  the  trustee  in  bankruptcy  of  said  Tiffany,  wherein 
said  judgment  was  proved  as  a  claim  of  said  firm  of  Duryea  & 
Potter  against  Tiffany's  estate.  He  further  avers  that  "  this 
testimony  is  material  and  necessary  to  plaintiff  not  only  to 
enable  him  to  prepare  for  the  trial  of  this  action,  but  in  order 
to  enable  plaintiff  to  frame  an  amended  complaint  herein  as 
the  defendant  Potter  has  demurred  to  the  complaint  as  afore- 
said, denying  several  of  the  material  allegations  of  the  com- 
plaint." He  also  asked  for  the  inspection,  examination  and 
production  of  the  books  of  account  of  the  defendant  corporation, 
*' which  will  furnish  him  with  such  additional  information  as 
is  material  and  necessary  for  him  to  establish  his  cause  of 
action  herein,  and  prepai-e  for  the  prosecution  of  this  action, 
and  frame  his  amended  complaint,  as  aforesaid." 

If  this  case  were  in  a  position  to  be  tried,  and  the  moving 
papers  contained  proper  averments,  the  plaintiff  would  be  enti- 
tled, we  think,  to  an  order  for  examination  before  trial.  But 
the  defendant  coi-poration  has  answered,  while  one  of  the 
defendants  has  demurred,  and  the  moving  affidavit  has  jum- 
bled together  as  reasons  for  an  examination  a  desire  to  prepare 
for  prosecution,  a  suggestion  that  the  testimony  is  to  be  used 
upon  the  trial,  and  an  intention  to  frame  an  amended  complaint. 

The  rules  governing  an  application  for  examination  to  enable 
parties  to  frame  pleadings  differ  from  those  controlling  the 
obtaining  of  testimony  to  be  used  upon  the  trial.  But  in  each 
case  the  testimony  must  .be  material  and  necessary.  It  is 
obvious  that  the  two  purposes  may  not  be  combined  in  one  pro- 
ceeding. There  is  an  issue  of  law  raised  by  the  demurrer. 
When  that  is  decided  a  proper  proceeding  for  examination  may 
be  instituted  to  fit  the  case.  The  present  proceeding  seems 
anticipatory  and  is  certainly  premature. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  with  ten 
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dollars  costs,  without  prejudice  to  a  renewal  of  the  motion  as 
indicated. 

Ingraham,  p.  J.,  Laughun,  Miller  and  Dowling,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs,  without  prejudice 
to  renewal  as  indicated  in  opinion.  Order  to  be  settled  on 
notice. 


LuiGi  Gaguardi,  as  Administrator,  etc.,  of  Tony  Gagliardi, 
Deceased,  Eespondent,  v,  Godwin  Construction  Company, 
Appellant. 

First  Department,  June  28,  1912. 

Kaster  and  servant  —  negligence  —  death  of  employee  struck  by 
beams  hoisted  from  excavation  — duty  to  furnish  safe  appliances  — 
instructions. 

In  an  action  to  recover  damages  for  the  death  of  plamtifTs  intestate,  who 
was  hit  by  beams  which  were  being  hoisted  from  an  excavation  to  the 
sidewalk,  the  plaintiff  claimed  that  the  chain  furnished  by  the  defend- 
ant was  unsuitable  in  that  the  ring  was  too  small  to  fit  the  hook  of  the 
derrick.  At  the  trial  the  issue  was  narrowed  by  stipulation  to  the  ques- 
tion whether  the  beams  slipped  out  of  the  chain,  or  whether  the  chain 
was  improper  and  fell  off  with  the  beams. 

Held^  that  it  was  error  to  charge  that  it  was  the  ^'unqualified"  duty  of 
the  defendant  to  furnish  safe  appliances,  and  to  refuse  the  request  of 
the  defendant  to  charge  that  if  the  jury  believed  *'that  the  chain 
remained  suspended  from  and  attached  to  the  hook  of  the  derrick  after 
the  happening  of  the  accident,  that  then  the  question  of  whether  or  not 
the  ring  was  too  small  or  the  hook  too  large,  is  entirely  immaterial  and  is 
removed  from  the  case,  and  that  their  verdict  must  be  for  the  defendant.'' 

Appeal  by  the  defendant,  the  Godwin  Construction  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  coimty  of  New 
York  on  the  Ist  day  of  December,  1911,  upon  the  verdict  of  a 
jury  for  $3,500,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  same  day  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 
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Edward  M,  Orout^  for  the  appellant. 

Charles  Qoldzier,  for  the  respondent. 

Miller,  J. : 

The  plaintiff's  intestate,  while  in  the  defendant's  employ, 
was  killed  by  being  hit  by  some  beams  which  were  being 
hoisted  from  an  excavation  to  the  sidewalk.  The  plaintiff's 
claim  of  negligence  was  that  the  chain  furnished  by  the 
def  OTidant  was  unsuitable  in  that  the  ring  was  too  small  to  fit 
onto  the  hook  of  the  derrick,  and  that  as  a  consequence,  as  the 
beams  were  being  lowered  to  the  sidewalk  the  chain  feU  off 
and  allowed  them  to  hit  the  deceased.  At  the  opening  of  the 
trial,  by  stipulation,  the  issue  was  narrowed  to  the  question 
whether  the  beams  slipped  out  of  the  chain  or  whether  tiie 
chain  was  improper  and  fell  off  with  the  beams.  The  court 
charged  at  the  request  of  the  plaintiff  "that  it  was  the 
unqualified  duty  of  the  master,  the  defendant  in  this  action,  to 
furnish  the  plaintiff  with  necessary  safe  and  suitable  appli- 
ances for  the  prosecution  of  the  work,"  and  refused  to  chaige 
the  following  request  of  the  defendant:  "  I  ask  your  Honor  to 
charge  the  jury  that  if  they  believe  that  the  chain  remained 
suspended  from  and  attached  to  the  hook  of  the  derrick  after 
the  happening  of  the  accident,  that  then  the  question  of 
whether  or  not  the  ring  was  too  small  or  the  hook  too  large, 
is  entirely  immaterial  and  is  removed  from  the  case,  and  that 
their  verdict  must  be  for  the  defendant."  The  exceptions  to 
said  charge  and  refusal  to  charge  present  the  serious  obstacles 
to  the  afl&rmance  of  this  judgment. 

The  charge  excepted  to  in  effect  made  the  master  the 
insurer,  whereas  the  rule  is  elementary  that  only  due,  t.  e., 
reasonable  care,  is  required.  In  the  main  charge  the  court 
had  correctly  stated  the  rule,  and  it  is  difficult  to  understand 
why  counsel  should  imperil  a  verdict  by  making  such  a 
request.  The  word  "  imqualified  "  must  have  been  understood 
by  the  jury  in  the  sense  of  "  absolute."  However,  if  that 
exception  stood  alone,  we  might  not  reverse  the  judgment,  in 
view  of  the  narrow  issue  presented  to  the  jury,  it  being 
virtually  conceded  that  the  chain  was  not  a  proper  appliance 
if  the  ring  did  not  fit  onto  the  hook  of  the  derrick.    But  by 
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the  refusal  to  charge  as  requested  by  the  defendant,  the  jury 
were  virtually  permitted  to  find  a  verdict  for  the  plaintiff, 
even  though  they  found  with  the  defendant  on  the  single 
issue  which. by  mutual  consent  was  litigated,  i,  e.,  whether 
the  beams  slipped  out  of  the  chain  or  whether  the  chain  fell 
with  the  beams  from  the  derrick.  Of  course,  if  the  chain 
remained  suspended  from  the  derrick,  the  relative  size  of  the 
ring  and  the  hook  had  nothing  to  do  with  the  accident,  which, 
in  such  case,  must  have  been  due  to  the  fact  that  owing  to  the 
negligence  of  a  fellow-servant  the  beams  were  not  properly 
secured  by  the  chain. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  Laughlin,  Clarke  and  Dowung,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


WiLUAM  F.   Cannon,  Appellant,   v.   Georgie  L.  Bannon, 

Eespondent. 

First  Department,  June  28,  1912. 

Principal  and  agent— broker's  action  for  commissions  —  authority  of 
husband  to  act  for  wife. 

In  an  action  by  a  broker  to  recover  commissions  for  procuring  a  pur- 
chaser for  real  property,  testimony  by  defendant's  wife,  the  owner  of 
the  property,'  that  the  defendant  acted  for  her  and  handled  her  prop- 
erty entirely  and  absolutely,  is  sufficient  to  show  general  authority  in 
the  defendant  to  employ  a  broker. 

It  is  competent  for  the  plaintiff  in  such  action  to  show  an  employment  by 
an  agent  under  an  allegation  of  employment  by  the  defendant,  because 
the  act  of  the  agent  is  the  act  of  the  principal. 

Appeal  by  the  plaintiff,  William  F.  Cannon,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  ofl&ce  of  the  clerk  of  the  county  of  New  York  on  the  10th 
day  of  February,  1912,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  plaintiff's  case  on  a  trial 
at  the  New  York  Trial  Term. 
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Edward  J.  Welch^  for  the  appellant. 
Joseph  H.  San,  for  the  respondent. 

Miller,  J. : 

This  action  is  brought  by  the  assignee  of  one  Russell  for 
broker's  commissions  in  procuring  a  purchaser  of  certain  real 
property  of  the  defendant.  The  plaintiff's  evidence  tends  to 
show  that  Eussell  was  employed  by  the  defendant's  husband 
to  procure  a  purchaser  of  the  said  premises  upon  an  express 
agreement  that  he  should  receive  five  per  cent  of  the  purchase 
price  for  his  services,  that  he  procured  a  purchaser,  with  whom 
an  enforcible  contract  of  purchase  and  sale  was  made.  The 
complaint  was  dismissed  apparently  on  the  theory  that  it  was 
not  shown  that  the  husband  was  the  defendant's  authorized 
agent.  Her  testimony  on  that  head  was  as  follows :  '  *  My  affairs 
were  absolutely  in  Mr.  Bannon's  hands.  Q.  And  he  acted  for 
you  ?  A.  Entirely  and  absolutely.  *  *  *  Q.  What  did 
you  say  to  him  ?  A.  The  authority  that  all  wives  should  give 
their  huslMUids.  The  authority  that  I  think  a  wife  should  give 
a  husband  to  take  those  matters  in  hand.  I  said  nothing  at 
all;  it  was  in  his  hands;  it  was  his  business  absolutely.  I  was 
the  owner  of  that  property.  He  handled  it  for  me  absolutely,  it 
was  bought  with  my  money  and  handled  by  Mr.  Bannon  abso- 
lutely. He  did  everything  that  was  necessary."  She  denied 
having  given  special  authority  to  employ  a  broker,  but  it  is 
difficult  for  us  to  understand  how  broader  general  authority 
could  have  been  shown. 

The  respondent  seeks  to  sustain  the  judgment  on  the  ground 
that  the  plaintiff  pleaded  an  employment  by  the  defendant,  and 
that  it  was  not  competent  to  show  an  employment  by  an 
agent;  but  of  course  the  act  of  the  agent  is  the  act  of  the 
principal.  The  ultimate  facts  only  have  to  be  stated  in  a 
pleading. 

The  judgment  should  be  reversed  and  a  new  trial  grantedi 
with  costs  to  the  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  Laughlin,  Clarke  and  Dowling,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to 
abide  event. 
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Francis  J.  Delehanty,  Respondent,  v.  Bart  Dunn,  Appellant. 

First  Department,  June  28,  1912. 

Contract  — time  of  payment  not  specified  —  parol  evidence  to  vary 

writing^. 

A  written  agreement,  which  provides  for  the  performance  of  certain  work 
to  be  completed  before  a  certain  date,  but  does  not  specify  the  time  of 
payment,  constitutes  a  complete  and  enforcible  contract,  and  the  law 
declares  that  payment  shall  be  made  upon  the  completion  of  the  work. 

Such  contract  cannot  be  varied  by  evidence  of  an  oral  agreement 
specifying  a  different  time  of  payment. 

Appeal  by  the  defendant,  Bart  Dunn,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  28th  day 
of  November,  1911,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  1st  day  of  Decem- 
ber, 1911,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Frederick  Hulse^  for  the  appellant. 

Emmet  J.  Murphy^  for  the  respondent. 
Miller,  J. : 

The  defendant  had  a  contract  with  the  city  of  New  York  for 
the  improvement  of  Jefferson  Park,  pursuant  to  which  he  was 
among  other  things  to  furnish  and  spread  15,500  cubic  yards 
of  mould,  and  to  furnish  and  lay  278,800  square  yards  of  sod. 
He  and  the  plaintiff's  assignor,  Dunne  &  Co.,  each  signed  and 
delivered  to  the  other  duplicate  writings,  of  which  the  follow- 
ing is  a  copy: 

"New  York,  Mch.  16\03. 
"  Mess.  Dunne  &  Co. : 

"I  agree  to  pay  you  one  &  10/100  Dolls.  (1.10)  per  cubic 
yard  for  mould  furnished  &  spread,  and  one  &  one  half  cents 
(.013^)  per  square  foot  for  sod  furnished  &  laid,  for  all  required 
under  my  contract  at  Thomas  Jefferson  Park  and  to  the  satis- 
faction of  the  Landscape  Architect  of  the  Dept.  of  Parks, 
Engineer's  measurements  to  determine  quantities.  It  being 
fully  agreed  that  deUveries  will  be  prompt  &  as  required  &  all 
to  be  completed  before  August  Ist,  1903.     Accepted. 

"DUNNE  &  CO.'' 
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Work  was  performed  under  that  agreement  amomiting  at 
the  stipulated  prices  to  $1,699. 16  more  than  was  paid,  when  the 
plaintiff's  assignor  refused  to  continue  the  work  unless  said 
sum  was  paid.  This  action  was  brought  to  recover  that  sum. 
The  plaintiff  was  allowed,  over  the  defendant's  objection,  to 
give  evidence  of  a  parol  agreement  that  he  should  be  paid  each 
week  for  the  work  done,  and  the  question  involved  on  this 
appeal  is  whether  that  constituted  a  variance  of  the  written 
contract. 

There  can  be  no  doubt  that  the  writing  constituted  a  com- 
plete and  enf orcible  contract.  The  time  of  pajrment  not  hav- 
ing been  specified  the  law  fixes  it,  and  the  legal  effect  of  the 
instrument  must  be  considered  as  the  contract  which  the  parties 
made.  In  legal  contemplation  the  plaintiff  contracted  upon  the 
completion  of  the  work  to  pay  the  stipulated  prices.  The  time 
of  payment  was  as  much  a  part  of  the  contract  as  though  it 
had  been  expressly  stated  in  the  writing,  and  to  permit  one  of 
the  parties  to  show  an  oral  agreement,  specifying  a  different 
time  of  payment,  is  a  plain  violation  of  the  rule  that  written 
contracts  may  not  be  varied  by  proof  of  the  verbal  arrangement. 

Baker  v.  Higgins  (21  N.  T.  397)  is  directly  in  point.  While 
the  respondent  says  that  that  case  was  overruled  by  Chopin  v. 
Dobson  (78  N.  Y.  74),  it  was  not  mentioned  in  the  opinion  in 
the  latter  case,  which  in  fact  decided  an  entirely  different 
proposition,  namely,  that  the  rule  did  not  apply  to  a  collateral 
undertaking,  and  that,  although  the  contract  of  purchase  and 
sale  involved  in  the  case  was  in  writing,  it  was  permissible  to 
show  an  oral  guaranty  that  the  machines,  the  subject  of  the 
contract,  would  work  to  the  satisfaction  of  the  vendee.  That 
case  was  distinguished  in  Eighmie  v.  Taylor  (98  N.  Y.  288)  in 
which  it  was  held  that  a  warranty  relating  to  the  present  con- 
dition of  the  goods  sold  was  not  collateral,  and  could  not  be 
proved  if  the  contract  of  sale  was  in  writing. 

We  think  that  the  principle  of  Baker  v.  Higgins  is  sound. 
It  is  as  much  a  variance  to  show  that  the  parties  intended  some- 
thing different  from  the  legal  effect  of  the  contract  as  it  is  to 
vary  the  express  terms.  {Thompson  v.  Ketcham^  8  Johns.  146; 
La  Farge  v.  Rickerty  5  Wend.  187;  Creery  v.  Holly^  W 
id.  26.) 
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The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Dowlinq,  JJ., 
concurred. 

Jud^rment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


Henry  L.  Doherty  and  Others,  Partners,  Doing  Business 
under  the  Firm  Name  and  Style  of  Henry  L.  Doherty  and 
Company,  Appellants,  v.  American  Gas  and  Electric 
Company  and  Max  F.  Milukan,  Respondents. 

First  Department,  June  28,  1012. 

Equity —reformation  of  contracts  —  sufficiency  of  complaint. 

Plaintiffs,  the  members  of  a  syndicate,  about  to  organize  a  corporation 
to  take  over  certain  properties,  a^eed  among  themselves  that  enough 
of  the  common  stock  to  be  issued  to  secure  control  of  the  proposed  cor- 
poration should  be  deposited  pursuant  to  a  voting  trust  agreement,  the 
duration  of  which  was  to  be  for  five  years,  and  that  the  plaintiffs  should 
be  given  the  option  at  any  time  within  five  years  of  subscribing  at  par 
for  $1,000,000  of  common  stock.  The  corporation  had  nothing  to  do 
with  the  voting  trust  agreement,  which,  because  of  some  delay,  was  not 
executed  until  March  1,  1907.  After  the  organization  of  the  corporation 
on  December  21,  1906,  it  executed  two  written  contracts,  one  on  that 
date  and  the  other  on  July  9,  1908,  giving  the  plaintiffs  an  option  to 
purchase  at  par  |1, 000, 000  of  the  common  stock  until  January  1,  1912. 
The  complaint,  in  a  suit  by  the  members  of  the  syndicate  against  the  cor- 
poration to  have  the  two  contracts  reformed  so  as  to  extend  the  plain- 
tiffs' option  to  March  1, 1912,  alleged  that  it  was  agreed  ''  that  the  voting 
trust  agreement  and  the  period  during  which  plaintiffs  were  to  have  the 
right  to  subscribe  for  and  purchase  said  stock  were  to  be  coterminous, 
each  to  endure  for  approximately  five  years,  and  each  to  terminate  at 
the  same  time;"  that  the  option  agreement  was  **by  accident  or  mis- 
take, and  merely  as  the  result  of  convenience  of  procedure,"  made  to  run 
from  January  1,  1907,  and  that  the  date  for  the  termination  of  it  was 
"by  accident,  inadvertence  or  mistake,"  fixed  at  January  1,  1912. 

Held^  that  the  allegations  of  the  complaint  are  insufficient  to  justify  a 
court  of  equity  in  changing  the  date  of  the  option  agreement. 

Appeal  by  the  plaintiffs,  Henry  L.   Doherty  and  others, 
partners,  from  an  interlocutory  judgment  of  the  Supreme 
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Court  in  favor  of  the  defendants,  entered  in  the  ofl&oe  of  the 
clerk  of  the  county  of  New  York  on  the  12th  day  of  June, 
1912,  upon  the  decision  of  the  coiui;,  rendered  after  a  trial 
at  the  New  York  Special  Term,  sustaining  the  defendants' 
demurrer  to  the  complaint. 

An  appeal  from  an  order  denying  a  temporary  injunction 
was  argued  and  is  decided  herewith  (151  App.  Div.  942). 

John  C,  Tomlinson,  for  the  appellants. 

Ghraham  Sumner^  for  the  respondents. 

Miller,  J.  : 

This  appeal  and  the  one  from  the  order  denying  the  motion 
for  a  temporary  injunction,  argued  and  decided  herewith,  we 
might  decide  on  the  opinion  of  Bischoff,  J.,  at  Special  Term 
on  denying  the  said  motion  but  for  the  reason  that  the  same 
rules  do  not  apply  in  construing  a  pleading  as  in  determining 
whether  the  facts  shown  are  sufficient  to  justify  the  granting 
of  an  injimction.  Although  it  appears  plain  to  us  that  the 
motion  for  the  temporary  injunction  was  properly  denied,  the 
question  whether,  tested  by  the  rules  applicable  to  the  construo 
tion  of  a  pleading,  the  complaint  states  a  cause  of  action  is 
not  so  plain,  and  it  may  be  well,  therefore,  to  point  out  why 
we  have  reached  the  conclusion  that  the  complaint  does  not 
state  a  cause  of  action. 

The  action  is  brought  for  the  reformation  of  two  written 
contracts,  and  for  the  specific  performance  of  them  as  reformed. 
The  first  contract  was  made  December  21,  1906,  between  the 
defendant  Millikan  as  vendor,  and  the  defendant  the  Ameri- 
can Gas  and  Electric  Company  as  vendee.  By  it  the  vendor 
agreed  to  transfer  certain  property  to  the  vendee,  and  the 
vendee  agreed  among  other  things  to  execute  and  deliver  to 
the  vendor  an  agreement  in  writing  by  which  the  latter  should 
have  an  option  until  January  1,  1912,  to  purchase  at  par 
$1,000,000  of  the  authorized,  but  then  unissued,  common  stock 
of  the  vendee.  A  second  agreement  was  made  July  9,  1908, 
between  the  same  parties  and  provided  that  the  said  Millikan 
should  have  said  option  until  January  1,  1912.  The  plaintiffs 
asked  that  said  agreements  be  reformed  in  two  respects,  namely, 
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by  substituting  the  names  of  the  plaintiffs  in  place  of  the  name 
of  the  defendant  MiUikan,  and  by  changing  the  date  from 
January  1,  1912,  to  March  1, 1912,  and  that  the  said  agree- 
ments as  reformed  be  specifically  performed,  and  that  the 
defendant  corporation  be  enjoined  from  issuing  said  $1,000,000 
of  conunon  stock  to  any  other  person  or  persons. 

There  is  no  difficulty  on  the  first  head,  as  the  plaintiffs  are 
entitled  to  exercise  the  option  given  to  Millikan.  But  they  did 
not  attempt  to  exercise  it  prior  to  January  30,  1912,  and  the 
question  is  whether  they  are  entitled  to  have  the  stipulated  time 
extended  to  March  1,  1912. 

The  plaintiffs  were  members  of  a  syndicate  which  acquired 
certain  properties  pursuant  to  an  agreement  by  which  the  prop- 
erties were  to  be  transferred  to  a  corporation  to  be  organized, 
and  it  was  agreed  among  the  members  of  the  syndicate  among 
other  things  that  the  common  stock  to  be  issued,  or  enough  to 
secure  control,  should  be  deposited  pursuant  to  a  voting  trust 
agreement,  the  duration  of  which  was  to  be  five  years,  and 
that  the  plaintiffs  should  be  given  the  option  at  any  time 
within  five  years  of  subscribing  at  par  for  $1,000,000  of  com- 
mon stock,  which  was  to  be  authorized  but  not  issued  at  the 
time  of  the  organization  of  the  corporation.  The  complaint 
avers  that  it  was  also  agreed  ^'  that  the  voting  trust  agreement 
and  the  period  during  which  plaintiffs  wei-e  to  have  the  right 
to  subscribe  for  and  purchase  said  stock  were  to  be  cotermi- 
nous, each  to  endure  for  approximately  five  years,  and  each  to 
terminate  at  the  same  time."  One  of  the  members  of  the  syn- 
dicate attended  to  the  carrying  out  of  the  plans  of  the  syndi- 
cate, and  pursuant  thereto  the  defendant  the  American  Gas 
and  Electric  Company  was  organized  on  the  21st  day  of 
December,  1906,  with  a  capital  stock  of  $7,000,000,  $3,500,000 
of  preferred  and  $3,500,000  of  common,  only  $2,500,000  of 
the  common  being  immediately  issued,  and  the  agreement  of 
December  21,  1()(M>,  between  the  defendant  Millikan  and  the 
defendant  corporation  was  made  by  the  former  as  agent  for 
said  syndicate.  The  voting  trust  agreement  to  terminate  five 
years  thereafter  was  made  Mai-ch  1,  1907.  It  is  averred  that 
the  option  agreement  was  *'  by  a<*cident  or  mistake  and  merely 
as  the  result  of  convenience  of  pixx^ure  "  made  to  run  from 
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the  Ist  of  January,  1907;  that  the  date  for  the  termination  of 
it  was  *'by  accident,  inadvertence  or  mistake  fixed  at  January 
1,  1912." 

Of  course,  the  corporation  was  not  bound  by  the  agreement 
of  its  promoters,  the  syndicate  members,  except  in  so  far  as  it 
adopted  that  agreement.  It  did  give  an  option  to  Millikan, 
the  plaintiff's  agent,  running  until  January  1,  1912,  which  was 
more  than  five  years.  The  corporation  had  nothing  to  do  with 
the  voting  trust  agreement.  Either  because  of  some  delay  in 
the  issuance  of  stock  or  of  delay  on  the  part  of  stockholders 
after  the  stock  had  been  issued,  they  did  not  happen  to  make 
that  agreement  until  March  1,  1907,  and  as  its  duration  was 
for  five  years  it  happened  by  a  fortuitous  circumstance  that  it 
did  not  expire  until  three  months  after  the  expiration  of  the 
option  agreement.  But  the  corporation  was  not  responsible  for 
that,  and  no  facts  are  stated  from  which  it  can  even  be  inferred 
that  it  ever  agreed  that  the  option  agreement  should  not  expire 
until  the  termination  of  some  voting  trust  agreement,  which 
its  stockholders  might  at  some  time  thereafter  make,  no  mat- 
ter when  they  got  around  to  do  it.  The  corporation  gave  an 
option  for  five  years,  and,  as  far  as  appears,  that  is  all  it  ever 
agreed  to  do.  Upon  the  facts  stated,  it  might  just  as  well  be 
said  that  the  voting  trust  agreement  was  by  accident,  inad- 
vertence or  mistake  not  made  until  March  1,  1907,  as  that  the 
date  of  January  1,  1912,  in  the  option  agreement  was  adopted 
by  accident,  inadvertence  or  mistake.  The  plaintiff  has  care- 
fully refrained  from  charging  fraud,  and  we  think  that  the  bare 
allegation  that  the  date  for  the  expiration  of  an  option  agree- 
ment was  fixed  by  accident,  inadvertence  or  mistake,  in  the 
absence  of  some  fact  in  support  of  it,  is  insufficient  to  justify 
a  court  of  equity  in  changing  the  date.  The  corporation 
agreed  to  give  an  option  for  five  years.  It  did  so.  It  did  not 
agree  that  the  option  should  not  expire  until  March  1,  1912. 
On  the  contrary,  it  expressly  agreed  that  it  should  expire 
January  1,  1912,  and  the  court  cannot  make  a  different  agree- 
ment for  it  upon  the  theory  that,  by  fortuitous  circumstances, 
another  contract  between  other  parties  for  a  like  period  was  not 
made  until  three  months  later.  There  would  be  as  much  basis 
for  cutting  off  three  months  from  the  term  of  the  voting  trust 
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agreement  as  there  would  be  for  extending  the  terms  of  the 
option  by  three  months. 

The  interlocutory  judgment  should  be  affirmed,  with  costs, 
with  leave  to  plaintiif  s  to  amend  their  complaint  within  twenty 
days  on  payment  of  costs. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Dowung,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  plaintiffs  to 
serve  amended  complaint  on  payment  of  costs  in  this  court  and 
in  the  court  below. 


The  EHPmE  State  Surety  Company  of  New  York,  Eespond- 

ent,  V.  Mary  Patterson  and  Thomas  G.  Patterson,  as 

Administrators,  etc.,  of  Thomas  G.  Patterson,  Deceased, 

Appellants. 

First  Department,  June  28,  1912. 

Guaranty  and  suretysliip  —  liability  of  indemnitor  of  surety  company 
—premiums  due  —  legal  expenses. 

A  person  who  gives  an  undertaking  to  indemnify  a  surety  compafa^ 
against  all  loss  on  a  city  contractor's  bond  by  reason  of  the  suretyship  is 
not  liable  for  premiums  due  on  the  bond,  nor  for  legal  expenses  incurred 
by  the  surety  company  in  defending  a  suit  to  foreclose  a  mechanic's  lien 
brought  against  the  contractor,  where  the  surety  company  was  not  by 
reason  of  its  undertaking  a  necessary  or  even  a  proper  party  in  such 
suit. 

Appeal  by  the  defendants,  Mary  Patterson  and  another,  as 
administrators,  etc.,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of 
April,  1912,  denying  the  defendants'  motion  for  judgment  on 
the  pleadings. 

Pien^e  M.  Brotun,  for  the  appellants. 

Frederic  H.  Cowden,  for  the  respondent. 

Miller,  J.: 

The  plaintiff,  a  surety  company,  gave  an  undertaking  to  the 
city  of  New  York  guaranteeing  the  performance  by  one  James 
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McFerran  of  a  contract  entered  into  between  him  and  it 
whereby  he  was  to  construct  an  armory  building.  The  defend- 
ants' testator  gave  the  plaintiff  an  undertaking  to  save  harm- 
less and  indemnify  it  ^^  against  all  loss  and  damage  whatever 
that  might  at  any  time  thereafter  happen  or  occur  to  the  said 
plaintiff  for  or  by  reason  of  the  suretyship  of  the  said  plaintiff 
upon  the  said  bond."  McFerran  abandoned  his  contract,  and 
thereafter  a  mechanic's  lien  suit  was  brought  in  which  the  dty 
and  the  plaintiff  were  made  defendants.  It  is  not  averred 
whether  the  city  sustained  any  loss  or  made  any  claim  against 
the  plaintiff,  but  a  stipulation  is  in  the  record  to  the  effect  that 
no  claim  was  made  and  no  loss  was  incurred  by  the  city.  The 
two  causes  of  action  attempted  to  be  alleged  are  to  recover 
(1)  the  premium  which  McFerran  agreed  to  pay  on  the  plain- 
tiff's bond  to  the  city,  and  (2)  the  smn  of  $500  expended  by  the 
defendant  for  legal  services  in  the  defense  of  the  mechanic's 
lien  suit. 

The  learned  justice  at  Special  Term  held  the  first  cause  of 
action  insufficient,  and  it  is  too  obvious  to  require  discussion 
that  the  premium  due  on  the  bond  is  not  a  loss  or  damage  by 
reason  of  the  suretyship  thereon. 

Of  course,  if  the  plaintiff  was  by  reason  of  its  undertaking  a 
necessary  or  even  a  proper  party  in  the  mechanic's  lien  suit, 
the  expenses  incuri-ed  by  it  in  the  employment  of  counsel  would 
doubtless  come  within  the  teims  of  the  bond  in  suit.  But  its 
undertaking  was  to  the  city  of  New  York,  not  to  the  hen  claim- 
ants, who  could,  at  best,  acquire  nothing  in  that  suit  except 
what  might  be  left  from  any  retained  percentages  after  deduct- 
ing the  expenses  incurred  by  the  city  in  completing  the  con- 
tract. For  some  reason  the  plaintiff  in  the  mechanic's  lien 
suit  made  the  surety  company  a  party  defendant,  but  it  is  not 
averred  that  any  claim  was  asserted  against  it  either  by  tlie 
lien  claimants  or  by  the  city.  The  sum,  therefore,  voluntarily 
and  unnecessarily  expended  by  it  was  not  a  loss  or  damage 
'^  by  reason  of  the  suretyship  "  within  the  contemplation  of  the 
parties  to  the  contract,  though  doubtless  it  would  not  have 
incurred  such  expenses  but  for  the  suretyship. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  motion  granted,  with  ten  dollars  costB, 
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with  leave  to  iJaiutiff  to  serve  an  amended  complaint  on 
payment  of  costs  in  this  court  and  in  the  court  below. 

Ingraham,  p.  J.,  McLaughun,  Scott  and  Dowling,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs,  with  leave  to 
plaintiff  to  amend  on  payment  of  costs. 


Jennie  Gillespie,  Respondent,  v,  Daniel  Byrne,  Appellant. 

First  Department,  June  38,  1912. 
Slander — complaint  —  words  not  imputing  criminal  charge. 

A  complaint,  in  an  action  for  slander,  which  allefi^es  that  defendant,  in  the 
presence  and  hearing  of  a  number  of  persons,  including  the  employer 
of  both  plaintiff  and  defendant,  said  to  defendant,  *'  You  took  something 
in  youp  stocking  every  day  this  week,"  and  **  You  ought  to  be  ashamed  of 
yourself,  a  woman  of  your  age,"  without  any  innuendo  or  the  statement 
of  extrinsic  facts  to  show  that  a  theft  was  intended,  is  insufficient. 

The  quoted  words,  standing  alone,  do  not  import  a  criminal  charge. 

LaughXiIN,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Daniel  Bjnme,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  28th  day  of  March,  1912,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  overrul- 
ing the  defendant's  demurrer  to  the  complaint. 

Charles  Ooldzier,  for  the  appellant. 

Denis  R,  O^Brten,  for  the  respondent. 

Miller,  J. : 

The  demurrer  is  for  insufficiency.  The  important  averment 
of  the  complaint  is  that  'Hhe  defendant,  in  the  presence  and 
hearing  of  a  number  of  persons,  including  Louis  W.  Marks, 
the  employer  of   both  plaintiff  and  defendant,    maliciously 
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charged  plaintiff  with  the  theft  of  such  goods  as  would,  if  the 
accusation  were  true,  amount  to  grand  larceny,  and  maliciously 
spoke  concerning  the  plaintiff  the  false  and  defamatory  words 
following,  to  wit,  'You  took  something  in  your  stocking 
every  day  this  week '  and  '  You  ought  to  be  ashamed  of  your- 
self, a  woman  of  your  age.'"  The  plaintiff  claims  that  the 
words  complained  of  were  spoken  concerning  the  plaintiff  in 
her  trade  or  calUng.  But  thei'e  is  no  averment  to  that  effect. 
While  it  is  averred  that  the  defendant  charged  the  plaintiff 
with  theft,  that  averment  and  the  one  of  the  particular  words 
complained  of  are  in  the  conjimctive,  and  it  is  not  claimed 
that  the  former  was  intended  as  an  innuendo.  The  question 
presented,  therefore,  is  whether  the  bare  averment  of  the 
speaking  of  the  words  quoted  by  the  pleader,  without  any 
innuendo  or  the  statement  of  extrinsic  facts  to  support  it,  is 
sufficient.  That  depends  on  whether  the  words  themselves, 
standing  alone,  naturally  import  a  criminal  cliarge.  We  do 
not  think  they  do.  A  woman  might  with  pix)priety  carry 
things  in  her  stocking,  for  which  some  people  might  say  she 
ought  to  be  ashamed. 

The  interlocutory  judgment  should  be  reversed,  with  costs, 
and  the  demun-er  sustained,  with  costs,  with  leave  to  the  plain- 
tiff to  serve  an  amended  complaint  on  payment  of  costs  in  this 
court  and  in  the  court  below. 

Ingraham,  p.  J.,  Clarke  and  Dowung,  JJ.,  concurred; 
Laughlin,  J.,  dissented. 

Laughun,  J.  (dissenting): 

The  complaint  shows  that  plaintiff  was  employed  as  fore- 
lady  by  a  feather  manufacturer  and  had  followed  that  line  (rf 
employment  for  upwards  of  twenty  years  and  was  weU  and 
favorably  known  therein;  that  the  defendant  worked  for  the 
same  employer  and  at  the  same  place  and  that  the  slanderous 
words  were  uttered  in  the  presence  of  the  employer  and  at  his 
place  of  business  where  they  performed  their  services.  In  the 
light  of  these  facts  I  am  of  opinion  that  the  fair  import  of  the 
words  constituted  a  criminal  charge  against  the  plaintiff  affect- 
ing her  in  her  vocation,  but  if  not,  the  allegation  that  plaintiff 
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was  charged  with  a  theft  should  be  deemed  a  sufficient  innuendo 
with  respect  to  the  meaning  of  the  words  quoted. 
I,  therefore,  dissent  and  vote  to  afi&rm. 

Judgment  reversed,   with  costs,  and  demurrer  sustained, 
with  costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs. 


Walter  0.  Low,  as  Trustee  of  Katonah  Construction 
Company,  Bankrupt,  Eespondent,  v.  Henry  E.  L.  Butt- 
NER,  as  Executor,  etc.,  of  Christina  Fischer,  Deceased, 
Appellant. 

First  Department,  June  28,  1912. 
Beal  property — breach  of  covenants  in  deed — sufficiency  of  complaint. 

A  complaint  in  an  action  by  a  trustee  in  bankruptcy  against  an  executor 
averred  that  the  defendant's  testatrix  was  the  owner  of  certain  described 
premises  which  were  conveyed  to  her  by  one  H. ;  that  she  conveyed  said 
premises  by  deed  containing  covenants  that  she  would  forever  warrant 
the  title  to  said  premises;  that  she  would  procure  any  further  necessary 
assurance  of  title;  that  by  a  change  in  the  description  of  the  said  prem- 
ises and  by  error  or  omission  all  the  premises  mentioned  in  the  deed  from 
H.  to  her  were  not  conveyed;  that  her  grantees  conveyed  the  said  prem- 
ifees  to  a  third  person  who  conveyed  them  to  the  bankrupt,  and  that  dur- 
ing the  lifetime  of  defendant's  testatrix  a  demand  was  made  upon  her 
that  she  **  execute  or  procure  further  necessary  assurances  of  title  to 
said  premises,''  and  that  after  her  death  a  like  demand  was  made  upon 
the  defendant. 

Held,  that  the  complaint  failed  to  state  a  cause  of  action,  since  there  was 
no  averment  tending  to  show  that  the  defendant's  testatrix  agreed  to, 
intended  to,  or  that  the  parties  understood  that  she  in  fact  did  convey 
all  of  the  premises  conveyed  to  her  by  H. ;  the  averment  that  she  con- 
veyed said  premises  is  negatived  by  the  averment  that  by  a  change  in 
the  description  and  by  error  or  omission  all  of  said  premises  was  not 
conveyed. 

Appeal  by  the  defendant,  Henry  E.  L.  Buttner,  as  executor, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the  . 
county  of  New  York  on  the  29th  day  of  March,  1912,  granting 
the  plaintiff's  motion  for  judgment  on  the  pleadings. 
App.  Dnr.  -Vol.  CLI.        45 
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Robert  S.  Patterson,  for  the  appellant. 

C.  L.  Apfelj  for  the  respondent. 

Miller,  J. : 

It  is  urged  that  the  answer  is  frivolous  for  denying  knowl- 
edge or  information  suiBBcient  to  form  a  belief  as  to  matters  of 
public  record.  Even  if  that  contention  were  otherwise  well 
founded,  it  cannot  prevail  in  this  case  for  the  reason  that  some 
of  the  facts  which  the  defendant  thus  attempted  to  put  in  issue 
are  not  matters  of  public  record.  But  the  motion  should  have 
been  denied  for  still  another  and  equally  conclusive  reason, 
i.  e.y  that  the  complaint  fails  to  state  a  cause  of  action.  The 
action  is  brought  by  a  trustee  in  bankruptcy  against  an  exec- 
utor. It  is  averred  that  the  defendant's  testatrix  was  the 
owner  of  certain  described  premises,  which  were  conveyed  to 
her  by  one  Mary  Heinzelman;  that  she  conveyed  said  premises 
to  Meyer  Loeb  and  Simon  Loeb  by  deed  containing  a  descrip- 
tion which  is  quoted;  that  said  deed  contained  the  following 
covenants: 

*'  1.  That  the  said  Christina  Fischer  will  forever  warrant  the 
title  to  said  premises. 

"  2.  That  the  party  of  the  first  part  will  execute  or  procure 
any  further  necessary  assurance  of  the  title  to  said  premises;" 
*'That  by  a  change  in  the  description  of  the  said  premises, 
and  by  error  or  omission,  all  the  premises  mentioned  in  said 
deed  from  Mary  Heinzelman  to  Christina  Fischer  were  not 
conveyed  in  the  deed  from  Christina  Fischer  to  Meyer  Loeb 
and  Simon  Loeb;"  that  ''said  Meyer  Loeb  and  Simon  Loeb, 
together  with  Carrie  Loeb  and  Fannie  Loeb,"  afterwards  con- 
veyed the  said  premises  to  one  Louis  Miller,  who,  *'  together 
with  Helen  E.  Miller,"  conveyed  them  to  the  bankrupt;  that, 
during  the  lifetime  of  the  defendant's  testatrix,  a  demand  was 
made  upon  her  that  she  **  execute  or  procure  further  necessary 
assurance  of  title  to  said  premises,"  and  that  after  her  death 
a  like  demand  was  made  upon  the  defendant. 

There  is  no  averment  in  the  complaint  tending  to  show  that 
the  defendant's  testatrix  agreed  to,  intended  to,  or  that  the 
parties  understood  that  she  in  fact  did,  convey  all  of  the  prem- 
ises conveyed  to  her  by  Mary  Heinzelman.     One  averment  of 
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the  complaint  is  that  she  conveyed  the  said  premises,  and  that 
is  negatived  by  an  averment  that  by  a  change  in  the  descrip- 
tion and  by  error  or  omission,  all  of  said  premises  was  not 
conveyed.  But  something  more  than  that  is  required  to  state 
a  cause  of  action.  For  aught  that  appears,  the  said  covenants 
relate  exclusively  to  the  premises  specifically  described  in  the 
deed  from  her  to  Loeb. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  motion  denied,  with  ten  dollars  costs. 

Ingrahah,  p.  J.,  LAUGmjN,  Clarke  and  Dowung,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Estate  of  Frank  Work,  Deceased. 

Cakll  S.  Burr,  Jr.,  Petitioner,  Appellant;  Peter  Cooper 
and  Others,  Respondents. 

First  Department,  June  28, 1912. 

WiUs  —  concealed  will — proceeding  to  compel  production — effect  upon 
probate  —  procedure  upon  return  oi  citation. 

A  proceeding  under  section  2621a  of  the  Code  of  Civil  Procedure  to  com- 
pel the  production  of  a  concealed  will  or  codicils  is  not  an  attack  upon  a 
decree  of  probate  and  may  be  instituted  irrespective  of  whether  there 
has  been  such  a  decree. 

Upon  the  return  of  a  citation  issued  under  said  section  the  surrogate  may 
refuse  to  proceed  further,  unless  the  petitioner  show  some  ground  or 
reason  for  the  suspicion  that  there  are  other  codicils,  and  that  if  pro- 
duced it  will  appear  that  he  is  entitled  to  an  interest  in  the  estate. 

Appeal  by  the  petitioner,  Carll  S.  Burr,  Jr.,  from  an  order 
of  the  Surrogate's  Court  of  the  county  of  New  York,  entered 
in  the  oflSce  of  the  clerk  of  said  court  on  the  9th  day  of  May, 
1912,  dismissing  a  petition  and  all  proceedings  thereon  insti- 
tuted imder  section  2621a  of  the  Code  of  Civil  Procedure. 

Daniel  P.  Hays,  for  the  appellant. 

Henry  B,  Closson,  for  the  respondents. 
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Miller,  J. : 

The  petition  in  this  case  stated  on  information  and  belief 
that  on  the  29th  of  April,  1911,  a  will  of  real  and  personal 
property,  together  with  fifteen  codicils  thereto,  was  admitted  to 
probate  as  and  for  the  last  will  and  testament  of  Frank  Work, 
deceased;  that  there  were  several  other  codicils  made  subse- 
quently to  the  last  one  admitted  to  probate,  making  a  diflferent 
disposition  of  the  decedent's  property,  which  certain  persons 
named  and  others  * '  have  fraudulently  conspired  to  suppress  and 
conceal  and  have  so  suppressed  and  concealed,"  and  that  the 
petitioner  is  advised  and  verily  believes  that  if  said  other  codi- 
cils were  produced  he  would  be  entitled  to  an  interest  in  the 
estate  of  said  decedent.  Upon  that  petition  a  citation  was 
issued,  and  upon  the  return  of  the  citation  the  surrogate  (see 
76  Misc.  Rep.  403)  dismissed  the  proceeding  on  the  ground  that 
he  had  no  power  to  entertain  the  proceedings  so  long  as  the 
probate  decree  stood. 

Section  2621a  of  the  Code  of  Civil  Procedure,  so  far  as  mate- 
rial, provides:  "A  person  claiming  to  be  interested  in  the 
estate  of  a  decedent  may  present  a  petition  under  oath  to  a 
Surrogate's  Court  against  any  one  or  more  persons  suspected 
of  destroying,  retaining,  concealing  or  conspiring  with  others 
to  destroy,  retain  or  conceal  a  will  or  testamentary  instrument 
of  the  decedent,  and  the  coiui;  thereupon  must  issue  a  citation, 
directed  to  such  person  or  persons,  ordering  the  production  of 
the  will  or  testamentary  instrument  or  show  cause  why  it 
should  not  be  produced.  On  the  return  of  the  citation  the  court 
may  order  the  suspected  person  or  persons  to  appear  before  it 
and  be  examined  on  oath  upon  the  matter  of  the  petition." 

We  think  that  the  learned  surrogate  was  justified  in  dis- 
missing the  proceedings,  but  not  for  the  reason  assigned  by 
him.  This  proceeding  is  not  an  attack  upon  a  probate  decree, 
and  we  think  it  may  be  instituted  irrespective  of  whether  there 
has  been  such  a  decree.  If  a  subsequent  alleged  will  or  codicil 
should  be  discovered,  the  probate  decree  would  remain  unaf- 
fected until  a  direct  attack  upon  it  should  be  made.  The  fact 
that  such  an  attack  might  be  made  if  the  petitioner  should 
attain  his  purpose  in  this  proceeding  constitutes  no  objection  to 
the  maintenance  of  it. 
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However,  it  wUl  be  observed  that  the  language  of  the  stat- 
ute is,  "on  the  return  of  the  citation  the  court  may  order  the 
suspected  person  or  persons,"  etc.  While  the  petition  may- 
have  been  sufficient  to  justify  the  issuance  of  a  citation,  the 
surrogate  was  not  required  to  proceed  further,  upon  objection 
being  made,  unless  the  petitioner  showed  some  ground  or  rea- 
son for  the  suspicion  that  there  were  other  codicils,  and  that,  if 
they  were  produced,  it  would  appear  that  he  was  entitled  to  an 
interest  in  the  estate. 

For  that  reason  the  order  is  affirmed,  with  costs. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Dowung,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  op  the  State  of  New  York  ex  rel.  Charles 
Hoell,  Relator,  v.  Rhinelander  Waldo,  as  Fire  Com- 
missioner of  the  City  of  New  York,  Respondent. 

First  Department,  Jane  28,  1913. 

Ktinicipal  corporations  —  certiorari  to  review  trial  of  member  of  fire 
department  of  New  Tork  city  —  unfair  trial. 

Where  on  certiorari  to  review  the  trial  of  an  honorably  discharged  soldier 
and  his  dismissal  from  the  fire  department  of  the  city  of  New  Torlc  on 
the  ground'  that  he  made  a  false  statement  on  a  former  trial,  it  appears 
that  he  was  tried  before  the  same  deputy  who  presided  at  his  former 
trial;  that  such  deputy  had  personal  knowledge  of  the  fact  in  dispute; 
that  much  irrelevant  evidence  was  admitted  and  some  relevant  evidence 
excluded;  that  the  relator's  witnesses  were  examined  and  excused  in  his 
absence,  and  that  the  hostile  attitude  of  the  trial  deputy  x>ervaded  the 
entire  record,  the  determination  should  be  annulled  and  a  new  trial 
granted  before  another  officer. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  18th  day  of  October,  1910,  directed  to  Ehinelander  Waldo, 
as  fire  commissioner  of  the  city  of  New  York,  commanding  him 
to  certify  and  return  to  the  office  of  the  clerk  of  the  county  of 
New  York  all  and  singular  his  proceedings  had  in  regard  to 
the  removal  of  the  relator  from  his  position  as  a  member  of  the 
fire  dei)artment  of  the  city  of  New  York. 
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F.  S,  Marsell  [A,  C.  Sherman  with  him  on  the  brief],  for 
the  appellant. 

Harry  Crone^  for  the  respondent. 

Miller,  J. : 

The  relator,  an  honorably  discharged  soldier,  was  tried  on 
two  charges,  only  one  of  which,  however,  is  involved  in  this 
review.  That  charge  was  "  violation  of  Section  211,  Rules  and 
Regulations  1905,"  the  specification  being  that  he  was  guilty  of 
deception  ''  in  that  he  made  a  false  statement  to  Hon.  Rhine- 
lander  Waldo,  Fire  Commissioner,  to  the  effect  that  the  tran- 
script of  the  testimony  taken  at  his  trial  on  May  3rd,  1910,  was 
not  a  true  statement."  The  trial  on  May  3,  1910,  referred  to, 
was  on  the  charge  of  using  disrespectful  language  to  his  com- 
manding officer.  The  trial  was  conducted  by  Deputy  Com- 
missioner O'Keeffe,  and  the  relator  was  found  guilty  and  fined 
five  days'  pay.  It  appears  that  a  rehearing  was  granted  by 
the  fire  commissioner  on  the  relator's  application  for  a  recon- 
sideration of  the  matter,  and  upon  that  rehearing  the  relator 
denied  the  correctness  of  the  transcript  of  the  minutes  of  his 
testimony  given  before  Deputy  Commissioner  O'Keeffe,  the  par- 
ticular inaccuracy  claimed  being  that  an  affirmative  answer 
was  recorded  where  a  negative  answer  was  given.  The  trial 
now  being  reviewed  was  also  before  Deputy  Commissioner 
O'Keeffe  who  found  the  relator  guilty  and  recommended  his 
dismissal.  The  serious  complaint  is  that  the  relator  was  not 
accorded  a  fair  trial,  and  a  careful  examination  of  the  record 
satisfies  us  that  that  complaint  is  well  founded. 

The  fact  in  dispute  was  within  the  personal  knowledge  of 
the  trial  deputy,  whose  recollection  may  possibly  have  been  at 
fault.  Almost  at  the  outset  of  the  trial  he  was  sworn  and 
made  a  statement  to  the  effect  that  the  record  was  a  true  copy 
of  the  evidence  and  statements  made  at  the  hearing  before 
him.  Later  he  struck  that  testimony  out.  Much  irrelevant 
evidence  was  admitted,  some  relevant  evidence  was  excluded 
on  untenable  grounds,  witnesses  whose  attendance  was 
requested  by  the  relator  were  examined  and  excused  in  the 
absence  of  the  relator  and  his  counsel  on  the  ground  that  they 
did  not  know  anything  about  the  case,  and  the  evidence  of  the 
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hostile  attitude  of  the  trial  deputy  pervades  the  entire  record 
and  convmces  us  that  the  case  was  prejudged  and  was  decided, 
not  upon  the  evidence,  but  upon  his  own  recollection.  It 
would  serve  no  useful  purpose  to  set  forth  transcripts  of  the 
record  upon  which  we  base  that  conclusion. 

We  do  not  decide  that  the  trial  deputy  was  absolutely  dis- 
qualified from  hearing  the  case;  but  we  do  decide  that  the 
relator  has  not  had  what  the  statute  accords  him,  a  fair  and 
impartial  trial,  and  that  a  trial  conducted  as  a  matter  of  form, 
to  satisfy  the  requirements  of  the  statute,  and  not  in  good 
faith  to  determine  the  truth  of  the  charge,  is  a  farce  and  not 
what  the  statute  intends,  and  that,  under  the  circimistances 
disclosed  by  this  record,  the  relator  is  entitled  to  a  trial  before 
a  commissioner  who  has  not  prejudged  his  case. 

The  determination  should  be  annulled,  with  fifty  dollars 
costs  and  disbursements,  and  the  proceedings  remitted  to  the 
commissioner  with  direction  to  have  the  charge  determined  by 
himself  or  another  officer. 

Ingraham,  p.  J.,  Laughlin,  Clarke  and  Dowunq,  JJ., 
concurred. 

Determination  annulled,  with  fifty  dollars  costs  and  dis- 
bursements, and  proceedings  remitted  to  the  commissioner  as 
directed  in  opinion.     Order  to  be  settled  on  notice. 


John   M.    Eeiner,    Eespondent,    v.  Harry    H.    Gaunger, 

Appellant. 

First  Department,  June  28,  1912. 

Usury  —  equity  —  suit   to   have   note   declared   usurious  —  facts  not 
justifying  appeal  to  equity. 

The  provisions  of  section  373  of  the  General  Business  Law,  declaring 
usurious  contracts  to  be  void  and  authorizing  the  court  to  enjoin  prose- 
cution thereon  and  order  the  same  to  be  surrendered  and  canceled,  do 
not  authorize  a  suit  in  equity  to  have  a  past  due  note  adjudged  to  be 
usurious,  illegal  and  void. 

The  mere  fact  that  one  has  a  defense  to  an  action  at  law,  if  one  should  be 
brought,  does  not  justify  an  appeal  to  the  jurisdiction  of  equity. 
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Appeal  by  the  defendant,  Harry  H.  Galinger,  from  an 
order  of  the  Supreme  Comii,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  22d  day  of  March,  1912,  overruUng  the 
defendant's  demurrer  to  the  complaint,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  29th  day  of  March,  1912, 
resettling  the  first  order. 

Frank  Weinstein,  for  the  appellant. 

John  M,  Reiner,  for  the  respondent. 

Miller,  J. : 

The  action  is  brought  to  have  a  past  due  note  adjudged  to 
be  usurious,  illegal  and  void.  The  mere  fact  that  one  has  a 
defense  to  an  action  at  law,  if  one  should  be  brought,  has 
never  yet  been  held  to  justify  an  appeal  to  the  jurisdiction  of 
equity.  The  objection  is  not  merely  that  there  is  an  adequate 
remedy  at  law,  but  that  there  is  no  cause  of  action. 

Section  373  of  the  General  Business  Law  (Consol.  Laws, 
chap.  20;  Laws  of  1909,  chap.  25),  derived  from  section  5  of 
title  3  of  chapter  4  of  part  2  of  the  Eevised  Statutes  (1 R.  S.  772) 
and  chapter  430  of  the  Laws  of  1837,  might  upon  a  superficial 
reading  seem  to  support  the  plaintiff's  right  to  maintain  a  suit 
to  have  the  note  adjudged  to  be  void,  but  the  law  is  settled  in 
this  State  to  the  contrary.  {Mintum  v.  Farmers'  Loan  & 
Trust  Co,,  3N.  Y.  498;  Allerton  v.  Belden,  49  id.  873.) 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Dowling,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 
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Sadie  Rosen,  Appellant,  v.  Charles  Pottebaum,  Respondent. 

First  Department,  June  28,  1012. 

Landlord  and  tenant— negligrence — injury  from  breaking  of  rope 
attached  to  dumbwaiter  —  evidence. 

Action  by  a  tenant  to  recover  for  personal  injuries  alleged  to  have  been 
caused  by  the  breaking  of  the  operating  rope  attached  to  a  dumbwaiter 
used  in  common  by  the  tenants  of  the  defendant.  Evidence  examined, 
and  Tield,  sufficient  to  establish  negligence  of  the  defendant. 

Appeal  by  the  plaintiff,  Sadie  Rosen,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  15th  day 
of  January,  1912,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  plaintiff's  case  on  a  trial 
at  the  New  York  Trial  Term,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  29th  day  of  January,  1912,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

I.  Gainsburgy  for  the  appellant. 
Leon  N.  FutteVy  for  the  respondent. 

Miller,  J.: 

The  action  is  for  neghgence.  The  plaintiff  was  injured  by 
the  breaking  of  the  operating  rope  attached  to  a  dimibwaiter 
used  in  common  by  different  tenants  in  a  tenement  house 
owned  by  the  defendant.  The  dumbwaiter  was  hung  by  a 
rope  passing  through  a  pulley  at  the  top  of  the  shaft  and 
having  a  weight  attached  at  the  other  end.  Another  rope, 
called  the  operating  rope,  ran  through  a  piilley  at  the  top  of 
the  shaft  and  by  means  of  couplings  was  attached  to  the  other 
rope.  The  plaintiff  was  pulling  on  the  operating  rope  to  raise 
the  dumbwaiter  when  that  rope  with  the  coupling  attached 
fell,  striking  her  upon  the  arm  and  causing  the  injury 
complained  of. 

There  is  no  question  but  that  the  defendant  was  in  control 
and  responsible  for  the  condition  of  the  dumbwaiter.  While 
the  evidence  of  negligence,  apart  from  the  occurrence  itself,  is 
slight,  there  is  evidence  that  the  dumbwaiter  broke  down  two 
months  before  the  accident  and  that  the  ropes  were  repaired. 
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The  plaintiff's  husband  testified  that  in  November  (the  accident 
happened  on  the  seventeenth  of  December)  he  observed  the  con- 
dition of  the  rope;  that  it  was  thinner  in  some  places  than 
others;  that  shreds  had  come  out,  especially  where  the  couplings 
were.  He  says  that  he  called  the  attention  of  the  janitor  to 
it.  The  plaintiff  also  testified  that  on  the  second  of  December 
she  called  the  attention  of  the  rent  collector  to  the  condition  of 
the  dumbwaiter  and  that  he  promised  to  have  it  inspected. 

We  think  that  the  evidence,  slight  as  it  was,  when  consid- 
ered in  connection  with  the  circumstances  of  the  accident 
itself,  was  suflScient  to  put  the  defendant  to  his  proof.  A  rope 
in  proper  condition  does  not  ordinarily  break  unless  subjected 
to  a  greater  strain  than  was  apparently  put  upon  the  rope  in 
question,  and  while  it  is  unnecessary  to  go  so  far  as  to  say  that 
the  rule  res  ipsa  loquitur  applies,  the  accident  at  least  sug- 
gests a  defective  condition  of  the  rope,  and  the  only  evidence 
in  the  case  tends  to  confirm  that  suggestion. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Dowung,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 


The  Crry  of  New  York,  Plaintiff,  v.  Interstate  Paving 
Company  and  Others,  Defendants. 

First  Department,  June  28,  1912. 

Municipal  corporations — paving  contract — construction — duty  to  keep 
pavement  in  repair  after  acceptance  of  part  of  work. 

Where  a  contract  for  paving  a  city  street,  divided  into  an  easterly  and 
westerly  driveway  by  a  grass  plot,  provided  that  the  contractor  was  to 
maintain  the  i)avement  in  good  condition  for  the  period  of  five  years 
*•''  from  the  date  of  the  completion  and  acceptance  thereof,*^  and  the  east- 
erly driveway  was  accepted  by  the  city  two  years  before  the  westerly 
driveway  was  finished,  the  delay  in  finishing  the  latter  driveway  result- 
ing from  causes  beyond  the  control  of  the  contractor,  the  contractor 
was  only  bound  to  keep  the  easterly  driveway  in  repair  for  five  years? 
from  the  date  of  its  completion  and  acceptance  by  the  city. 
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Submission  of  a  controversy  upon  an  agreed  statement  of 
facts^  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Adrian  T.  Kiemariy  for  the  plaintiff. 

E.  D.  LeCy  for  the  defendants. 

DOWLING,  J. : 

The  defendant  Interstate  Paving  Company,  which  for  the 
sake  of  brevity  will  hereafter  be  called  the  contractor,  on  Octo- 
ber 13, 1905,  entered  into  a  contract  in  writing  with  the  city  of 
New  York  whereby  it  agreed,  for  the  sum  of  $225,000,  to  regu- 
late and  pave  with  asphalt  block,  White  Plains  road  from 
Morris  street  to  the  city  line,  in  the  borough  of  the  Bronx,  city 
of  New  York,  and  to  maintain  the  said  pavement  in  good  con- 
dition, to  the  satisfaction  of  the  president  of  said  borough  for 
the  period  of  five  years  "  from  the  date  of  the  completion  and 
acceptance  thereof."  The  distance  so  to  be  paved  was  about 
three  miles.  There  was  a  railroad  company  operating  a 
double-track  electric  surface  railway  over  White  Plains  road 
for  the  distance  in  question.  White  Plains  road  is  divided 
into  an  easterly  and  a  westerly  driveway,  with  a  grass  plot  or 
parkway  in  the  center  thereof.  The  contractor  entered  upon 
the  easterly  driveway  and  closed  the  same  from  Gun  Hill  road, 
and  by  July  1,  1906,  had  fully  completed  its  work  thereon  . 
from  Gun  Hill  road  to  Two  Hundred  and  Twenty-seventh 
street,  according  to  the  terms  and  provisions  of  the  contract. 
It  then,  in  further  compliance  with  the  contract,  covered  the 
completed  pavement  with  sand  and  barricaded  the  same  against 
any  use  by  the  public,  and  continued  its  further  work  to  the 
north  thereof.  Meantime  independent  contractors,  Malloy  and 
Bexford,  were  regulating  and  grading  the  westerly  driveway. 
The  sand  placed  upon  the  surface  of  the  street  was  blown  about, 
to  the  annoyance  of  the  adjacent  residents,  causing  complaint 
to  city  officials.  About  September  1,  1906,  the  engineer  in 
charge  of  the  work,  acting  on  behalf  of  the  borough  president, 
directed  the  contractor  to  clear  away  the  sand  from  the  com- 
pleted driveway  and  to  remove  the  barricade,  stating  that  the 
street  cleaning  department  would  not  clean  the  street  until  it 
had  been  accepted  by  the  city.  With  this  direction  the  con- 
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tractor  complied,  and  on  September  8,  1906,  the  engineer  of 
highways  of  the  borough,  representing  plaintiff  and  in  charge 
of  the  work,  advised  the  district  superintendent  of  street  clean- 
ing that  the  portion  of  White  Plains  road  in  question  was  in 
condition  for  acceptance  by  that  department,  and  requested 
him  to  take  charge  of  same,  whereupon  he  entered  thereupon, 
caused  it  to  be  cleaned,  and  has  continued  to  keep  it  cleaned. 
At  the  same  time  the  easterly  roadway  referred  to  was  "  there- 
upon thrown  open  to  the  public,  and  was  thereafter  and  ever 
since  used  by  the  pubhc  in  general  for  all  street  purposes."  It 
further  appears  that  White  Plains  road  is  one  of  the  principal 
thoroughfares  leading  northerly  to  the  city  line,  and  that  the 
traffic  thereon  is  heavy. 

As  the  result  of  the  construction  of  a  sewer  and  the  required 
moving  of  its  tracks  by  the  Union  Railway  Company  (both 
causes  beyond  the  control  of  the  contractor)  the  final  completion 
of  the  entire  contract  was  not  had  imtil  some  two  years  after 
September  8, 1906.  The  contractor  duly  performed  its  require- 
ment of  maintenance,  and  kept  the  pavement  of  the  easterly 
roadway  to  Two  Hundred  and  Twenty-seventh  street  in  proper 
repair  until  September  8, 1911.  Thereafter  notice  was  given  it 
to  make  certain  repairs,  which  it  refused  to  do  upon  the  ground 
that  the  period  of  maintenance  had  expired.  The  question 
involved  in  this  controversy  is  whether  it  is  correct  in  that  con- 
tention, plaintiff  claiming  that  the  contractor  was  bound  to 
keep  the  pavement  for  the  whole  extent  of  the  contract  distance 
in  repair  for  a  period  of  five  years  from  the  date  of  the  com- 
pletion of  all  the  work.  We  do  not  think  the  contract  can 
reasonably  be  so  construed.  As  has  been  stated,  the  require- 
ment is  that  the  pavement  shall  be  kept  in  good  condition  to 
the  satisfaction  of  the  borough  president  for  the  period  of  five 
years  from  the  date  of  completion  and  acceptance  thereof. 
When  the  portion  of  the  easterly  roadway  from  Gun  Hill  road 
to  Two  Hundred  and  Twenty-seventh  street  was  sanded  and 
inclosed  it  was  ooncededly  fully  completed  in  all  respects 
according  to  the  terms  of  the  contract.  The  city  was  under 
no  compulsion  to  accept  a  part  of  the  work;  it  could  have  waited 
for  the  completion  of  the  whole  extent  of  paving.  But  it  chose, 
in  the  exercise  of  its  care  for  the  public  interest,  to  take  possee- 
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sion  of  the  finished  portion,  accept  it  and  exercise  complete 
control  over  its  restoration  to  public  use.  The  second  element 
of  acceptance  was  then  supplied,  and  the  period  of  mainte- 
nance began  to  run  from  that  date,  viz.,  September  8,  1906, 
expiring  September  8,  1911. 

Judgment  is,  therefore,  directed  for  the  defendants,  with 
costs. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Miller,  JJ., 
concurred. 

Judgment  directed  for  defendants,  with  costs.     Order  to  be 
settled  on  notice. 


Helen  F.  Dwelle,  Appellant,  v,  Nathan  Allen  and  Others, 

Eespondents. 

First  Depaxtment,  June  28,  1912. 

Process — subpoena — foreign  resident  in  this  State  not  exempt  from 

service. . 

Defendant,  a  non-resident  of  this  State,  voluntarily  came  to  the  city  of 
New  York  on  October  2, 1911,  to  plead  to  an  indictment  against  him  in 
the  Federal  court,  and  on  the  same  day  was  served  with  a  subpoena  from 
the  Federal  court  requiring  him  to  testify  in  the  city  of  New  York  on 
October  third.  He  obeyed  the  subxxBna  and  at  the  direction  of  the 
district  attorney  appeared  again  on  October  fourth,  when  he  was  directed 
to  appear  again  on  October  eleventh.  He  then  departed  from  the  State, 
but  returned  on  October  eleventh  for  the  sole  purpose  of  obeying  the 
subpoena,  and  after  being  excused  from  further  attendance  was  served 
with  a  summons  in  a  civil  action. 

Held,  that  since  the  defendant  was  in  this  jurisdiction  under  compulsion 
by  means  of  a  subpoena,  he  was  not  exempt  from  service. 

Appeal  by  the  plaintiflf,  Helen  F.  Dwelle,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflBce  of  the  clerk  of  the  county  of  New  York  on 
the  22d  day  of  March,  1912,  granting  the  defendants'  motion 
to  vacate  and  set  aside  the  service  of  a  summons. 

James  W.  Osborne,  for  the  appellant. 

jff.  Snowden  Marshall^  for  the  respondents. 
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DOWLING,  J. : 

The  defendant  Allen,  who  was  a  non-resident  of  the  State 
of  New  York,  voluntarily  came  to  the  city  of  New  York  on 
October  2,  1911,  in  order  to  plead  to  an  indictment  against  him 
in  the  United  States  Circuit  Court  for  the  Southern  District  of 
New  York,  charging  him  with  the  crime  of  smuggling.  He 
entered  a  plea  of  guilty,  and  on  the  afternoon  of  that  day  was 
sentenced  to  pay  a  fine  of  $12,000.  Between  the  time  of  the 
entry  of  the  plea  and  the  imposition  of  the  fine  he  was  served 
with  a  subpoena,  subscribed  by  the  United  States  district 
attorney,  requiring  him  to  attend  before  the  grand  jury  of 
the  People  of  the  United  States  for  the  Southern  District  of  New 
York,  in  the  city  of  New  York,  on  October  3,  1911.  He  obeyed 
the  subpoena,  and  appeared  and  testified  on  October  third;  he 
was  directed  by  the  assistant  United  States  district  attorney  to 
appear  again  on  the  afternoon  of  October  fourth;  he  obeyed 
such  direction  and  again  testified,  and  was  after  giving  such 
testimony  directed  by  United  States  District  Attorney  Wise  in 
the  grand  jury  room  to  appear  again  before  the  grand  jury  on 
the  afternoon  of  October  eleventh.  He  then  left  the  dty  and 
departed  from  the  State,  but  returned  thereto,  as  he  swears, 
"  for  the  sole  purpose  of  continuing  my  appearance  before  the 
said  Grand  Jury,  in  obedience  to  said  subpoena,  and  in 
accordance  with  the  directions  of  the  said  United  States 
Attorney  Henry  A.  Wise."  When  he  presented  himself  at  the 
grand  jury  room,  on  October  eleventh,  he  was  excused  from 
further  attendance,  after  a  conference  with  the  assistant  dis- 
trict attorney,  and  as  he  was  departing  from  the  latter's  office 
he  was  served  with  the  summons  herein,  which  service  has  been 
vacated  and  set  aside  by  the  order  appealed  from. 

It  is  clear  that  while  the  defendant's  original  entry  into  the 
State  of  New  York  was  made  to  plead  to  an  indictment  against 
him,  before  he  had  been  placed  imder  arrest,  yet  his  subse- 
quent stay  in  the  State  and  his  return  thereto  on  October 
eleventh  were  under  compulsion  of  law,  for  they  occurred  under 
the  pressure  of  the  subpoena  and  of  the  continuance  thereof  by 
the  direction  of  the  district  attorney  and  his  assistant.  No 
effort  was  ever  made  to  set  aside  the  service  of  the  subpoena. 
Defendant  admits  in  his  affidavit  that  his  presence  in  this  juris- 
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diction  on  October  third,  fourth  and  eleventh  was  the  result  of 
the  subpoena  and  the  direction  thereafter  given  in  compliance 
with  his  admitted  duty  to  obey  the  same  and  he  had  no  other 
business  here  than  to  obey  the  subpoena,  for  as  he  says:  ^^  I  was 
in  New  York  solely  in  obedience  to  said  subpoena,  and  was  leav- 
ing New  York  after  obeying  said  subpoena  when  said  attempted 
service  of  papers  was  made  upon  me." 

Defendant  being  in  this  jurisdiction  under  compulsion  by 
law,  the  privilege  from  liability  for  other  criminal  and  civil 
prosecution,  eundo,  morando  et  redeundo  which  attaches  to 
those  who  voluntarily  come  within  the  jurisdiction  of  the  court 
does  not  apply.  This  distinction  was  pointed  out  in  Netograph 
Manufacturing  Co.  v.  Scrughxim  (197  N.  Y.  377),  where  it 
was  stated  that  as  the  reason  for  the  rule  creating  the  privi- 
lege was  to  encourage  voluntary  attendance  upon  courts  and  to 
expedite  the  administration  of  justice,  the  reason  failed  where 
the  witness  or  suitor  was  brought  into  the  jurisdiction  of  a 
court  while  xmder  arrest  or  other  compulsion  of  law,  as  he 
comes  because  he  cannot  do  otherwise,  and  the  reason  failed  as 
well  unless  the  person  claiming  the  privilege  is  a  free  moral 
agent  who  may  come  into  or  depart  from  the  jurisdiction  as  he 
pleases. 

Applying  this  reasoning  to  the  case  at  bar,  it  is  evident  that 
when  the  subpoena  had  been  served  upon  defendant  he  was  no 
longer  free  to  remain  or  depart  as  he  pleased,  but  his  presence 
here  was  compulsory  so  long  as  the  subpoena  remained  in  force. 
Admittedly,  he  was  here  on  October  eleventh  in  obedience  to 
the  subpoena  and  he  was  here  by  compulsion  and  not  by  choice. 
The  service  of  the  smmnons  upon  him  on  that  day  was, 
therefore,  proper. 

The  order  appealed  from  will  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  vacate  and  set  aside 
the  service  of  the  siunmons  denied,  with  ten  dollars  costs. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Miller,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Marc  Klaw,  Respondent,  v.  New  York  Press  Company, 
Limited,  Appellant. 

First  Department,  June  28,  1912. 
Depositions  —  examination*  of  non-resident  witness.- 

The  mere  fact  that  a  non-resident  witness,  who  has  no  personal  interest 
in  an  action  for  libel,  is  under  contract  as  an  actress  to  appear  in  this 
country  after  a  certain  date  and  states  her  intention  to  be  in  this  State 
at  that  time,  is  not  a  sufficient  ground  for  vacating  an  order  for  her 
examination. 

Mere  denial  of  knowledge  as  to  the  subject-matter  of  the  examination  is 
not  a  sufficient  reason  for  refusing  the  same. 

Appeal  by  the  defendant,  the  New  York  Press  Company, 
Limited,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  27th  day  of  May,  1912. 

Philip  Carpenter  J  for  the  appellant. 

David  Oerber,  for  the  respondent. 

DowuNG,  J. : 

This  is  an  appeal  from  an  order  granting  a  motion  to  vacate 
an  order  for  the  examination  of  Fanny  Ward  Lewis  as  a  wit- 
ness herein  on  behalf  of  the  defendant.  The  action  is  brought 
to  recover  damages  for  the  publication  of  a  libel.  The  answer 
sets  up  among  other  things  certain  partial  defenses  in  mitiga- 
tion of  damages.  The  original  moving  affidavits  sufficiently 
showed  that  the  testimony  of  the  witness  was  material  and 
necessary  for  the  defendant  as  to  two  of  these  defenses.  Mrs. 
Lewis  is  a  resident  of  London,  Ehg.,  and  an  actress  who 
spends  much  of  her  time  in  this  country,  being  abroad  during 
the  summer  months.  She  is  under  contract  to  appear  in  this 
country  after  October  1,  1912,  and  states  her  intention  to  be  in 
the  State  of  New  York  at  that  time.  The  mere  possibility  that 
a  witness  may  return  within  the  jurisdiction  at  a  future  date  is 
not  a  sufficient  ground  for  vacating  an  order  for  examination, 
nor  is  there  any  certainty  that  she  will  be  here  at  the  time  of 
the  trial  of  the  action.     She  may  well  change  her  plans  and 
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conclude  either  to  remain  in  England  or  to  come  here  too  late 
for  the  trial  of  an  action  in  which  she  has  no  personal  interest. 
An  expressed  intention  upon  the  part  of  a  non-resident  to  return 
to  the  State  for  the  trial  is  not  a  sufficient  reason  for  refusing 
an  examination  {Commercial  Publishing  Co.  v.  Beckwithy  67 
App.  Div.  574 ;  Tanenbaum  v.  Lippmann,  89  id.  17),  nor  is 
the  fact  that  a  witness  can  be  located  and  his  testimony  taken 
at  some  future  time  by  commission.  {Stapleton  v.  La  Shelle, 
No.  3,  124  App.  Div.  661.) 

The  statement  of  the  witness  that  she  "cannot  give  any 
testimony  of  any  kind  with  reference  to  the  affairs  of  Jeffer- 
son, Klaw  &  Erlanger,  as  I  know  nothing  about  that  firm,"  is 
no  reason  for  denying  the  desired  information.  Among  other 
subjects,  she  is  sought  to  be  examined  as  to  the  character  and 
reputation  of  plaintiff  at  the  time  of  the  publication  of  the 
alleged  libel,  that  being  one  of  the  issues  tendered  in  mitiga- 
tion of  damages,  and  she  does  not  deny  that  she  has  knowledge 
thereof.  Her  denial  of  the  receipt  of  any  letters  from  plaintiff 
is  so  qualified  as  to  render  it  the  expression  of  her  conclusion 
as  to  their  legal  effect  rather  than  the  clear  statement  of  a  fact. 
In  any  event  mere  denial  of  knowledge  as  to  the  subject-matter 
of  the  examination  is  not  sufficient.  {Turck  v.  Chisholmy  63 
Misc.  Rep.  110;  Davis  v.  Stanford^  37  Hun,  531;  Matter  of 
Nolariy  70  id.  536.) 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  vacate  and  set  aside  the 
order  for  examination  and  the  subpoena  duces  tecum  heretofore 
served  herein  is  denied,  with  ten  dollars  costs. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Miller,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Madison  Trust  Company,  as  Substituted  Trustee  under  the 
Last  Will  and  Testament  of  Sarah  W.  F.  Smith,  Deceased, 
Appellant,  r.  John  H.  Floyd  and  Others,  Respondents. 

First  Department,  June  28,  1912. 

Trusts  — duty  to  rent  trust  property  —  payment  for  legal  servicei 
rendered  to  life  tenant. 

Where  a  life  tenant  entitled  to  any  rent  collected  from  realty  directs  the 
trustee  not  to  rent  the  property  but  to  nuiintain  it  unoccupied  for  reasons 
which  she  deems  sufficient,  it  is  the  duty  of  the  trustee  to  obey  such 
direction,  and  he  cannot  be  charged  with  failure  to  rent  such  property. 

Where  the  trustee  under  a  will  is  authorized  to  apply  such  ix)rtion  of  the 
capital  of  trust  funds  as  it  may  deem  advisable  to  the  use  of  the  bene- 
ficiary and  life  tenant,  payment  for  legal  services  rendered  to  the  life 
tenant  personally  may  be  made  from  the  fund. 

Appeal  by  the  plaintiff,  Madison  Trust  Company,  as  sub- 
stituted trustee,  etc.,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendants,  entered  in  the  oflBce  of  the  clerk  of 
the  county  of  New  York  on  the  27th  day  of  December,  1911, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  with  notice  of  an  intention  to  bring 
up  for  review  the  decision  of  the  court,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  New  York  on  the  21st  day  of  Decem- 
ber, 1911,  in  so  far  as  that  decision  constitutes  an  order  in  the 
action. 

J.  Dii  Pratt  Wliite,  for  the  appellant. 

Edmund  Htierstel,  for  the  respondent  Smith. 

Sabine  &  Rose,  for  the  respondent  Floyd. 

Henry  J.  Goldsmith,  for  the  respondents  Floyd  and  McCay. 

DOWLING,  J. : 

The  trustee  appeals  from  so  much  of  a  judgment  stating  and 
approving  its  accx)unts  as  surcharges  it  with  the  sums  of  $1,250 
and  $371.17,  the  first  item  being  the  excess  of  payment  for 
attorney's  fees  over  the  amount  of  $1,024  found  by  the  court 
as  properly  chargeable  therefor,  and  the  second  item  being  the 
amount  of  the  trustee's  commissions,  disallowed  because  of  its 


Digitized  by  VjOOQIC 


Madison  Trust  Co.  v.  Floyd.  723 


App.  Div.]  First  Department,  June,  1912. 

failure  to  rent  certain  real  estate.  As  to  the  latter  item,  it 
appears  that  certain  real  estate  belonging  to  the  trust,  located 
at  St.  James,  L.  I.,  was  not  rented  for  the  years  1907,  1908 
and  1909.  Under  the  stipulated  facts  herein,  confirmed  by  tlie 
testimony  of  the  Ufe  tenant,  it  appears  that  the  reason  for  the 
failure  to  lease  the  property  was  due  to  the  express  and  reiter- 
ated requests  made  by  the  life  tenant  to  the  trustee  that  it 
should  not  be  leased,  as  she  desired  to  reserve  it  for  her  use  as  a 
home;  that  she  had  occupied  it  as  her  home  since  1874:,  except 
during  certain  years  when  it  was  rented  with  her  consent;  that 
she  owned  the  furniture  therein  in  her  own  right;  that  the 
house  being  a  siunmer  or  country  home  cannot  be  rented  save 
as  a  furnished  house;  that  she  has  not  consented  to  the  use  of 
her  furniture  in  said  house  by  a  tenant  thereof  during  the 
period  in  question;  and  that  efforts  finally  made  in  1910  to 
secure  a  tenant  were  unsuccessful.  No  payments  were  made 
from  the  principal  of  the  trust  fund  to  offset  the  loss  of  rents. 
It  is  enough  to  say  on  this  point  that  where  the  life  tenant,  to 
whom  would  be  paid  any  rent  collected  from  the  realty,  directs 
the  trustee  not  to  rent  the  property  but  to  maintain  it  unoccu- 
pied for  reasons  which  she  deems  sufficient,  it  is  not  only  the 
privilege,  but  it  is  the  duty,  of  the  trustee  to  obey  such  direc- 
tion. As  to  the  items  of  payments  for  attorney's  fees,  the  ren- 
dition of  the  services  is  not  disputed  nor  is  their  value  ques- 
tioned. The  disallowance  of  the  sum  of  $1,250  is  based  on  the 
ground  that  the  services  to  that  extent  were  rendered  to  the  life 
tenant  personally,  and  should  be  paid  by  her.  Under  the  will 
of  Sarah  W.  F.  Smith  the  trustee  is  authorized  to  apply  such 
portion  of  the  capital  of  the  trust  fund  as  it  may  deem  advis- 
able to  the  use  of  her  daughter,  the  beneficiary  and  life  tenant 
herein.  {Smith  v.  Floyd,  193  N.  Y.  683.)  The  trustee  exer- 
cised the  power  thus  conferred  and  no  objection  thereto  was 
ever  made  by  the  beneficiary  personally  or  by  any  one  with  her 
authority  or  knowledge,  nor  is  such  urged  by  her  present 
attorney.  We  think  the  entire  payment  may  properly  be 
allowed. 

The  judgment  appealed  from  will,  therefore,  be  modified  by 
striking  out  the  provisions  surcharging  the  trustee  with  the 
sums  of  $1,250  and  $371.17,  and  so  as  to  approve  the  account 
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and  supplemental  account  as  filed  and  to  dismiss  all  objections 
and  proposed  surcharges  thereto,  and  a&  so  modified  it  is 
affirmed,  with  costs  to  the  appellant  and  respondents  herein 
payable  out  of  the  principal  of  the  estate. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Miller,  JJ., 
concurred. 

Judgment  modified  as  stated  in  opinion,  and  as  modified 
affirmed,  with  costs  to  appellant  and  respondents  payable  out 
of  the  principal  of  the  estate.    Order  to  be  settled  on  notice. 


Jesse  Wassermann  and  Others,  Copartners,  under  the  Firm 
Name  of  Wassermann  Bros.,  Appellants,  v.  Gustavus  A. 
Pfizer,  Respondent. 

First  Department,  June  28,  1912. 

Trial — action  on  promiasory  notes — special  calendar  —  separate  trial 

of  equitable  issues. 

In  an  action  to  recover  upon  promissory  notes  made  by  the  defendant  to 
the  order  of  the  plaintiff,  the  fact  that  a  defense  is  interposed  which  seeks 
equitable  relief  or  that  an  action  has  been  commenced  by  defendant 
against  the  plaintiff  before  the  commencement  of  the  present  action 
does  not  deprive  the  plaintiff  of  his  right  to  have  the  case  placed  upon 
the  special  calendar  of  Trial  Term,  Part  II,  under  rule  6,  subdivision  2, 
for  the  regulation  of  Trial  Terms. 

If  the  defendant  desires  a  separate  trial  of  equitable  issues  his  remedy  is 
under  section  967  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  plaintiffs,  Jesse  Wassermann  and  others,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New- 
York  on  the  21st  day  of  May,  1912. 

Henry  M.  WisCy  for  the  appellants. 

George  C.  Lay^  for  the  respondent. 

DowoNG,  J.: 

This  appeal  is  taken  from  an  order  denying  a  motion  to  place 
the  cause  on  the  special  calendar  of  Trial  Term,  Part  11.    The 
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action  is  brought  to  recover  upon  two  promissory  notes  made 
by  defendant  to  the  order  of  plaintiff.  Under  nile  5,  subdivi- 
sion 2  of  the  Rules  for  the  Regulation  of  the  Trial  Terms  of 
the  Supreme  Court  in  the  First  Judicial  District  and  to  Regu- 
late the  Calendar  Practice  therein,  such  an  action  is  entitled 
to  be  placed  upon  the  special  calendar.  The  fact  that  a  defense 
is  interposed  which  seeks  equitable  relief  does  not  bar  the 
right  of  plaintiff  to  the  assignment  of  his  action  for  trial  on 
such  calendar,  for  if  defendant  desires  the  separate  trial  of  such 
issue,  his  remedy  is  under  section  967  of  the  Code  of  Civil  Pro 
cedure.  Nor  does  the  fact  that  an  action  has  been  commenced 
by  defendant  against  plaintiffs  before  the  commencement  of 
the  present  action  furnish  any  reason  for  denying  to  plaintiffs 
the  speedy  trial  to  which  they  are  entitled  imder  the  rule. 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  place  the  cause  on  the 
special  calendar  is  granted. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Miller,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted. 


In  the  Matter  of  the  Application  of  the  City  op  New  York, 
Appellant,  Relative  to  Acquiring  Title,  etc.,  for  the  Opening 
and  Extending  of  West  One  Himdred  and  Sixty-third  Street, 
between  Amsterdam  Avenue  and  St.  Nicholas  Avenue,  in  the 
Twelfth  Ward,  Borough  of  Manhattan,  City  of  New  York. 

Henry  E.  Black  and  Others,  as  Executors  and  Trustees  under 
the  Last  Will  and  Testament  of  Robert  E.  Westcott, 
Deceased,  Respondents. 

First  Department,  June  28,  1912. 

Municipal  corporations  —  opening  and  extending  street  in  New  York 
city  —  assessment  of  benefits — duty  of  commissioner  —  assessment 
on  remaining  lands — new  frontage — review  of  assessment. 

Although  under  the  Greater  New  York  charter  the  commissioner  of 
assessment  is  one  of  the  three  commissioners  who  make  the  awards,  he 
is  required  to  act  as  a  commissioner  to  assess  the  benefit  as  if  he  had 
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taken  no  part  in  making  the  awards,  or  as  if  the  awards  had  been  made 
by  other  commissioners. 

The  assessment  on  the  remaining  land  of  persons  whose  lands  have  been 
taken  for  street  purposes  should  be  the  same  as  if  none  of  their  land 
had  been  taken  in  the  proceeding. 

Where  the  commissioner  of  assessment  finds  that  remaining  lands  have 
a  new  frontage,  such  lands  must  be  benefited  to  some  extent,  and  where 
the  record  on  appeal  merely  presents  the  assessments,  the  court  cannot 
say  that  the  remaining  lands  were  not  benefited  by  the  amount  for 
which  they  have  been  assessed  ot  that  the  commissioner  proceeded  on  a 
wrong  rule  of  law. 

Appeal  by  the  City  of  New  York  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  27th 
day  of  June,  1910,  confiiming  the  report  of  commissioners  of 
estimate  and  denying  a  motion  to  confirm  the  report  of  the 
commissioner  of  assessment  and  returning  said  report  to  the 
said  commissioner  for  revision  and  correction. 

John  J,  Kearney  [Joel  J.  Squier  and  George  E.  Draper  with 
him  on  the  brief],  for  the  appellant. 

James  A.  Deering^  for  the  respondents. 

Laughlin,  J.  : 

On  the  8th  day  of  March,  1907,  West  One  Hundred  and 
Sixty- third  street  had  been  acquired  for  and  was  in  use  as  a 
public  street  both  easterly  and  westerly  of  a  triangular  block 
of  land  bounded  on  the  north  by  West  One  Hundred  and  Sixty- 
fourth  street,  on  the  east  by  Amsterdam  avenue  and  on  the 
west  by  St.  Nicholas  avenue,  and  with  its  apex  just  north  of 
West  One  Hundred  and  Sixty-second  street;  and  on  that  day 
the  board  of  estimate  and  apportionment  duly  determined  to 
acquire  the  lands  necessary  to  continue  One  Hxmdred  and  Sixty- 
third  street  through  this  triangular  block  and  determined  the 
area  for  assessment  of  benefit,  and  instructed  the  corporation 
counsel  to  take  the  necessary  proceedings  by  applying  for  the 
appointment  of  commissioners  of  estimate  and  a  commissioner  of 
assessment.  The  three  conmaissioners  of  estimate  duly  deter- 
mined the  amounts  to  be  awarded  to  the  owners  of  the  two  par- 
cels taken,  and  their  report  was  duly  confirmed  and  no  appeal 
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has  been  taken  therefrom.  The  respondents  owned  that  part  of 
said  triangular  block  of  land  lying  southerly  of  the  middle  line  of 
West  One  Hundred  and  Sixty-third  street  continued  through 
the  block,  and  were  duly  awarded  for  the  northerly  25  feet 
thereof  acquired  hereiu  and  have  acquiesced  therein.  The  area 
of  assessment  for  benefit  embraced  the  land  bounded  by  lines 
about  100  feet  northerly  and  southerly  of  West  One  Hundred 
and  Sixty-third  street,  and  on  the  east  by  a  line  100  feet  east  of 
Edgecombe  avenue,  and  on  the  west  by  a  line  100  feet  west  of 
Broadway.  The  remaining  lands  of  the  respondents  which 
were  within  the  area  of  assessment  for  benefit  appear  to 
have  been  subdivided  into  four  lots  extending  easterly  and  west- 
erly between  St.  Nicholas  and  Amsterdam  avenues.  They 
were  separately  assessed,  but  in  the  aggregate  the  amount  of 
the  assessments  thereon  is  $18,577.35. 

The  theory  upon  which  the  court  has  refused  to  confirm  the 
report  and  has  returned  it  to  the  commissioner  of  assessment  is, 
that  considering  the  award  made  to  the  respondents  the  assess- 
ments were  excessive.  As  we  had  occasion  to  point  out  in 
Matter  of  City  of  New  Yorkj  West  lo7th  Street  (150  App.  Div. 
131)  the  commissioner  who  makes  the  assessment  for  benefit 
acts  separately  and  wholly  independent  of  the  commissioners 
in  making  the  awards.  The  commissioner  of  assessment 
enters  upon  his  duties  with  the  awards  made  and  the  total 
amount  to  be  assessed  upon  the  prescribed  area  conclusively 
fixed  and  determiaed.  The  duty  devolves  upon  him  of  deter- 
mining the  amount  of  benefit  to  eveiy  parcel  of  land  within 
the  area  of  assessment  for  benefit  and  assessing  it  therefor,  or 
in  other  words  of  apportioning  the  total  amoimt  among  the 
parcels  in  proportion  to  the  benefits  received.  Although  under 
the  law  as  it  now  exists  in  the  city  of  Greater  New  York  the 
commissioner  of  assessment  is  one  of  the  three  commissioners 
who  make  the  awards  (Greater  N.  Y.  Charter  [Laws  of  1901, 
chap.  466],  §  973,  as  amd.  by  Laws  of  1906,  chap.  658,  §  3,  and 
Laws  of  1910,  chap.  336,  §  2),  yet,  that  is  quite  immaterial, 
for  he  is  required  to  act  as  a  commissioner  to  assess  the  benefit 
as  if  he  had  taken  no  part  in  making  the  awards,  or  as  if  the 
awards  had  been  made  by  other  commissioners.  The  assess- 
ment on  the  remaining  lands  of  the  respondents  should  be  the 
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same  as  if  none  of  their  lands  were  taken  in  the  proceeding. 
The  commissioner  of  assessment  found  that  the  respondents' 
remaining  lands  have  a  new  frontage  on  West  One  Hundred 
and  Sixty-third  street  of  about  128  feet.  It  is  manifest  that 
each  of  the  remaining  lots  of  the  respondents'  lands  is  benefited 
to  some  extent  by  the  improvement,  and  it  cannot  be  said  on 
the  record  before  the  court,  which  merely  presents  the  assess- 
ments, that  they  were  not  benefited  by  the  amount  for  which 
they  have  been  assessed  or  that  the  commissioner  proceeded  on 
a  rule  wrong  in  law.  The  observations  made  in  our  opinion 
in  Matter  of  City  of  New  York^  West  157th  Street  {supra)  on 
this  subject  are  apphcable  here  and  render  further  discussion 
unnecessary. 

It  follows  that  the  order  should  be  reversed,  with  costs,  and 
the  motion  to  confirm  the  report  of  the  commissioner  of  assess- 
ment granted,  with  costs. 

Ingraham,  p.  J.,  McLaughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Order  reversed,  with  costs,  and  motion  to  confirm  report 
of  commissioner  granted,  with  costs. 


The  Cmr  of  Elmira,  Appellant,  v.  James  Johnson,  Respondent. 

Third  Department,  June  27,  1912. 

Municipal  corporations — permit  to  build  sidewalk  —  provision  of  city 
charter  and  rules  of  board  of  public  works  construed — li&bility  of 
contractor  for  not  securing  permit — construction  of  penal  statutes 
— Joint  tort  feasors. 

A  city  charter  provided  that  its  board  of  public  works  should  have  exclu- 
sive power  and  authority  to  construct  sidewalks;  that  the  owners  of 
property  along  or  in  front  of  which  a  sidewalk  was  to  be  built  should 
upon  request  to  the  superintendent  of  public  works  be  given  permission 
to  build  such  sidewalk,  and  that  any  person  neglecting  to  comply  witii, 
or  violating  any  order  or  rule  of  said  board,  or  any  provisions  of  the  city 
charter  relating  to  sidewalks,  should  be  subject  to  a  penalty  of  twenty- 
five  dollars  for  each  offense.    One  of  the  rules  adopted  by  the  board 
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provided  that  permits  be  refused  for  the  construction  of  sidewalks  to 
those  who  refused  to  comply  with  the  city  specifications. 

Provisions  of  the  city  charter  and  rule  construed,  and  held,  that  a  con- 
tractor who  constructs  a  sidewalk  according  to  city  specifications  but 
without  receiving  a  permit  is  not  liable  for  the  penalty. 

Statutes  prescribing  penalties  are  strictly  construed. 

The  rule  applicable  to  joint  tort  feasors  does  not  subject  an  employee  to 
the  same  penalties  for  which  his  employer  is  liable. 

Kbllogk}  and  Betts,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  The  City  of  Ehnira,  from  a  judg- 
ment of  the  County  Court  of  Chemung  county  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  said  county  on 
the  28th  day  of  March,  1912,  affirming  a  judgment  of  the  City 
Court  of  the  city  of  Elmira  dismissing  the  complaint. 

Michael  DandheVj  for  the  appellant. 

Charles  B.  Swartwood,  for  the  respondent. 

SMriH,  P.  J. : 

The  defendant  as  contractor  constructed  a  cement  walk  in 
front  of  certain  property  in  the  city  of  Elmira  owned  by  Fred 
M.  Jones  without  having  obtained  a  permit  so  to  do.  The 
action  seeks  to  charge  him  therefor  with  a  penalty  of  twenty- 
five  dollars  imder  section  166  of  the  city  charter  (Laws  of  1906, 
chap.  477).     Section  154  of  the  city  charter  read&as  follows: 

"  §  154.  Said  board  of  public  works  shall  have  exclusive 
power  and  authority  to    *    *    * 

"h.  Construct  or  build  any  sidewalk  or  any  part  or  portion 
of  any  sidewalk  in  such  manner  and  with  such  material  as  in 
the  judgment  of  said  board  may  be  deemed  best;  repair  any 
sidewalk  upon  any  street  or  any  part  or  any  portion  of  any 
street  in  such  manner  and  with  such  material  as  in  the  judg- 
ment of  said  board  may  be  deemed  best;  regulate  or  change 
the  width  of  space  between  a  sidewalk  and  the  curb  Hne  in  the 
street.  Provided,  however,  that  the  owner  or  owners  of  prop- 
erty along  or  in  front  of  which  a  sidewalk  is  to  be  built  or 
rebuilt,  shall,  upon  request  in  writing  to  the  superintendent  of 
public  works,  be  given  permission  to  build  or  rebuild  such  side- 
walk without  expense  to  the  city  in  conformity,  however,  with 
all  requirements  as  to  time  of  building  or  rebuilding,  material 
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therefor,  grade  thereof,  and  manner  and  method  of  construc- 
tion, of  the  board  of  public  works.  If  such  requirements  are 
not  compUed  with,  the  board  of  pubUc  works  shall  make  said 
sidewalk  conform  therewith." 
Section  lO^J,  as  far  as  it  is  applicable,  provides: 
^'§  166.  Any  person  neglecting  to  comply  with  or  violating 
any  order,  rule  or  regulation  the  said  board  is  authorized  by 
this  act  to  make,  or  any  of  the  provisions  of  the  city  charter 
relating  to  the  streets,  sidewalks  or  sewers  in  said  city,  shall  be 
subject  to  a  penalty  not  to  exceed  twenty-five  dollars  for  each 
offense." 

Among  the  rules  adopted  by  the  board  of  public  works  was 
the  following:  *'That,  in  the  construction  of  cement  side- 
walks, a  strict  compliance  with  the  provisions  of  the  city  speci- 
fications, current  edition,  be  required,  and  that  permits  be 
refused,  for  a  period  within  the  discretion  of  the  board  of  pub- 
lic works,  to  those  who  neglect  or  refuse  to  comply  therewith.'' 
It  is  contended  by  the  corporation  counsel  that  under  this  rule 
no  contractor  is  authorized  to  build  a  cement  sidewalk  who  has 
not  the  permit  of  the  board  of  pubhc  works.  The  proper  con- 
struction of  the  rule  is  not  clear.  It  may  refer  simply  to  per- 
mits granted  to  owners  and  not  to  contractors.  A  penalty  can 
only  be  imposed  for  the  violation  of  a  duty  clearly  pointed  out, 
and  the  necessity  of  obtaining  a  permit  by  a  contractor  is  not 
specified  in  this  rule  with  sufficient  clearness  to  subject  him  to 
a  penalty  for  the  construction  of  the  walk  without  obtaining 
such  a  permit.  If  the  rule  were  made  clear,  however,  and 
required  specifically  that  a  contractor  must  obtain  a  permit 
from  the  board  of  public  works  in  order  to  construct  a  walk, 
this  is  not  a  condition  with  which  the  owner  is  required  to  com- 
I)ly  before  he  may  employ  a  contractor  to  build  his  walk.  By  sec- 
tion 154  it  will  be  seen  that  the  owner  has  the  right  to  a  permit 
from  the  superintendent  of  public  works  to  build  a  sidewalk  in 
frontof  his  premises  upon  conforming  with  certain  requirements. 
One  is  as  to  the  time  of  building;  another  as  to  the  material; 
another  as  to  the  grade,  and  another  as  to  the  manner  and  method 
of  construction .  If  such  requirements  are  not  complied  with  the 
board  of  public  works  may,  at  his  expense,  make  such  sidewalk 
conform  thereto.    Among  the  requirements  under  which  the 
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owner  is  allowed  to  build  there  is  none  that  requires  him  to 
employ  any  special  contractor  who  shall  have  a  permit  from  the 
board  of  public  works.  Such  power  has  not  been  given  to  the 
board  of  public  works.  Having  obtained  the  permit  from  the 
superintendent  of  pubUc  works  he  may  employ  whom  he  will, 
provided  only  he  conforms  to  the  requirements  as  to  the  time, 
material,  grade  and  method  of  construction  prescribed  by  the 
board  of  public  works.  The  owner  alone  is  authorized  to  apply 
for  this  permit,  not  a  contractor.  The  rule  construed  as 
claimed  by  plaintiff  is  not  a  rule  or  requirement  which  by  the 
charter  the  board  is  authorized  to  make.  Not  being  required, 
then  to  obtain  a  permit  from  the  board  of  public  works,  and 
not  being  authorized  under  section  154  of  the  charter  to  obtain 
a  permit  from  the  superintendent  of  public  works,  it  is  difficult 
to  see  how  the  defendant  has  neglected  to  comply  with  or  vio- 
lated any  rule  or  order  that  the  board  is  authorized  to  make, 
from  the  simple  fact  that  the  walk  was  constructed  without  his 
having  obtained  a  permit  therefor.  There  is  no  claim  made 
that  the  walk  was  not  at  proper  grade  or  was  not  constructed  in 
accordance  with  all  the  requirements  specified  by  the  board  of 
public  works.  The  defendant's  sole  offense  is  the  building  of  the 
walk  without  a  permit.  The  owner  under  whose  authority  the 
defendant  constructed  the  work  is  probably  Uable  for  the  penalty 
for  having  proceeded  without  a  peimit.  The  rule  applicable  to 
joint  tort  feasors,  however,  cannot  apply  to  subject  his  employee 
to  the  same  penalties.  Statutes  prescribing  penalties  must  be 
strictly  construed.  The  judgment  of  the  County  Court  must, 
therefore,  be  affirmed,  with  costs. 

All  concurred,  except  Kellogg,  J.,  dissenting  in  opinion,  in 
which  Betts,  J.,  concurred. 

Kellogg,  J.  (dissenting): 

I  cannot  think  that  the  prevailing  opinion  correctly  inter- 
prets the  charter  provision.  It  is  in  error  in  assuming  that 
the  prohibitions  of  section  154  relate  alone  to  the  owner  of  the 
property.  The  section,  by  giving  to  the  city  the  exclusive  right 
to  build  walks,  denies  that  right  to  all  others,  and,  therefore, 
if  any  person  builds  a  walk,  it  is  in  violation  of  the  section 
and  brings  upon  him  the  penalty.    The  owner  may  apply  for 
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a  permit  to  build  his  walk,  but  if  he  does  not  obtain  it,  or  the 
walk  is  not  built  under  his  permit,  it  is  a  violation  of  the 
ordinance  for  any  person  to  build  it. 
I  favor  a  reversal. 

Betts,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Frank  N.  Freeman  and  Eliza  J.  Freeman,  Individually  and 
as  Executors,  etc.,  of  Nelson  H.  Freeman,  Deceased, 
Appellants,  v.  XJNrrED  States  Talc  Company,  Respondent. 

Third  Department,  June  27,  1912. 

Landlord  and  tenant  —action  to  restrain  leasee  of  mine  from  removing 
atructures  —  lease  construed — temporary  injunction — affidavits. 

In  an  action  to  restrain  the  lessees  of  a  talc  mine  from  removing  timbers, 
tracks,  supports  and  other  structures  therefrom,  it  appeared  that  the 
lease  provided  that  the  lessees  upon  the  termination  of  the  lease  should 
have  the  right  *'  to  take  and  remove  any  and  all  buildings,  machinery 
and  tools  of  whatsoever  nature,  they  may  have  on  said  premises,  or 
may  have  put  thereon,"  but  that  the  said  property  '^  shall  be  left  in  a 
good  and  workmanlike  condition."  The  plaintifTs  papers  showed  that 
to  remove  the  staircases,  tracks  and  supports  would  endanger  the  mine 
and  greatly  impair  its  value.  The  affidavits  also  showed  the  statements 
of  defendants'  workmen  that  they  had  been  instructed  to  remove  the 
timbers,  tracks,  etc. 

Held,  that  an  injunction  should  be  granted  restraining  the  defendants 
from  interfering  with  such  timbers,  tracks,  supports,  etc,  during  the 
pendency  of  the  action; 

That  the  question  as  to  whether  the  lease  required  certain  particular 
structures  should  be  allowed  to  remain,  should  be  left  for  determination 
at  trial; 

That  plaintilTs  affidavits  showing  the  statements  of  defendants'  workmen 
that  they  had  been  instructed  to  remove  the  structures  were  not  insuffi- 
cient because  the  affidavits  of  the  workmen  were  not  obtained. 

Kkllogg,  J.,  dissented  in  part 

Appeal  by  the  plaintiffs,  Frank  N.  Freeman  and  another, 
individually  and  as  executors,  etc.,  from  an  order  of  the 
Supreme  Court,  made  at  the  Washington  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  coimty  of  St.  Lawrence 
on  the  23d  day  of  March,  1912,  vacating  an  injimctian  thereto- 
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fore  issued  herein  enjoining  the  defendant  from  interfering 
with  certain  supports,  ladders,  etc.,  during  the  pendency  of 
the  action. 

Howard  R.  Sturtevanty  for  the  appellants. 

Vasco  P.  Abbott^  for  the  respondent. 

Smith,  P.  J. : 

The  action  is  brought  to  restrain  the  defendants  from 
removing  from  leased  property  certain  timbers,  tracks,  sup- 
ports and  other  structures  in  a  talc  mine.  The  property  had 
been  leased  by  the  plaintiffs  to  the  defendant  with  a  right  to 
terminate  the  same  by  the  defendant,  and  with  the  provision 
that  in  case  of  terminating  the  lease  the  party  should  have  the 
right  and  privilege  "  to  take  and  remove  any  and  all  buildings, 
machinery  and  tools  of  whatsoever  nature,  they  may  have 
on  said  premises,  or  may  have  put  thereon."  The  lease  further 
provided  that  upon  the  termiuation  thereof  the  said  property 
"shall  be  left  in  a  good  and  workmanlike  condition."  The 
papers  show  that  to  remove  the  staircases,  the  tracks  and  the 
supports  in  the  mine  would  endanger  the  mine  and  make  possi- 
ble the  caving  in  thereof  and  render  it  impossible  to  get  the 
water  out,  thus  greatly  impairing  its  value.  If  this  be  true  it 
would  seem  that  it  was  not  within  the  contemplation  of  the 
lease  that  such  supports,  stairs  and  tracks  should  be  removed. 
Whether  or  not  the  lease  contemplated  that  certain  particular 
structures  should  be  allowed  to  remain  in  order  to  leave  the 
mine  in  a  good  and  workmanlike  condition,  depends  so  largely 
upon  the  nature  of  those  structures  and  upon  the  necessity 
thereof  to  protect  the  mine  and  keep  the  walls  safe  from  fall- 
ing, that  in  our  opinion  it  should  properly  be  left  to  the  trial 
for  the  determination  upon  the  evidence  there  to  be  produced. 

The  criticism  is  made  that  the  affidavits  are  insufficient  as 
stating  the  facts  upon  information  and  belief  without  alleging 
why  the  affidavit  of  the  informant  is  not  produced.  The  affi- 
davit shows,  however,  that  defendant's  workmen  were  found 
removing  the  buildings  and  timbers,  and  shows  their  statements 
that  they  had  been  instructed  to  remove  these  other  structures, 
the  removal  of  which  is  claimed  to  impair  the  value  of  the 
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mine.  This  information  would  seem  to  be  sufficient  to  author- 
ize the  granting  of  the  injunction  without  attempting  to  get 
the  affidavits  of  these  parties  that  such  was  their  instruction. 
(See  Finegan  v.  Eckerson,  32  App.  Div.  233.) 

These  views  lead  to  a  reversal  of  the  order  vacating  the 
injunction,  with  ten  dollars  costs  and  disbursements. 

AU  concurred,  except  Kellogg,  J.,  who  concurred  as  to  the 
supports,  and  otherwise  dissented. 

Order  vacating  injunction  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  op  New  York,  Respondent,  v. 
Delbert  Bent,  Appellant. 

Third  Department,  June  27,  1912. 

Crime — assault,  third  degree — waiver  of  trial  by  jury  —  consent  to 
trial  by  five  jurors  —  finding  by  court. 

Where  a  defendant  charged  with  the  crime  of  assault  in  the  third  degree 
elects  to  be  tried  by  a  Court  of  Special  Sessions,  and  consents  to  a  trial 
by  five  jurors,  he  waives  his  right  to  a  jury  trial,  so  that  a  finding  by  the 
court,  not  in  any  way  based  upon  the  conclusion  of  the  jury  of  five, 
that  **  The  court  finds  the  defendant  guilty  as  charged  and  in  my  opinion 
is  not  entitled  to  mercy, ^^  is  sufficient  to  sustain  a  judgment  of  oonviotion. 

Kbllogk}  and  Bbtts,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Delbert  Bent,  from  a  judgment 
of  the  Comity  Court  of  Albany  county,  rendered  against  him 
on  the  18th  day  of  November,  1911,  affirming  a  judgment  of 
a  justice  of  the  peace  of  the  town  of  Bethlehem  convicting  the 
defendant  of  the  crime  of  assault  in  the  third  degree. 

Arthur  Helmey  for  the  appellant. 

Rollin  B.  Sanford,  District  Attorney^  and  Harold  D, 
Alexander,  for  the  respondent. 

Smith,  P.  J. : 

The  defendant  was  arraigned  before  a  justice  of  the  peace  of 
the  town  of  Bethlehem,  in  the  county  of  Albany,  charged  with 
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the  crime  of  assault  in  the  third  degree.  He  pleaded  not 
guilty  and  elected  to  be  tried  by  a  Court  of  Special  Sessions  of 
said  town,  and  duly  demanded  a  jury  trial.  He  was  tried  by 
a  jury  of  five  men,  he  having  consented  to  be  tried  by  such  a 
jurj',  which  rendered  a  verdict  of  guilty.  Thereupon,  as  the 
record  shows,  ''The  court  finds  the  defendant  guilty  as  charged, 
and  in  my  opinion  is  not  entitled  to  mercy,"  and  the  defendant  . 
was  sentenced  to  the  Albany  County  jail  for  a  period  of  one 
hundred  and  eighty  days.  The  County  Coui-t  aflBrmed.the 
judgment  of  conviction,  and  from  that  judgment  of  aflSrmance 
the  defendant  has  appealed  to  this  court. 

The  learned  district  attorney  does  not  question  the  rule  of 
law  stated  by  the  Court  of  Appeals  in  Cancemi  v.  People  (18 
N.  Y.  128)  to  the  effect  that  in  case  of  a  felony  the  defendant 
cannot  consent  to  a  jury  of  less  than  twelve  men.  In  that 
case,  however,  the  Constitution  required  a  jury  trial,  and 
the  defendant  was  not  authorized  to  waive  a  jury  trial.  It 
is  argued  with  much  force  that  if  the  defendant  may  waive  a 
jury  trial  he  may  also  waive  a  trial  by  a  full  jury  of  six  men. 
But  whatever  might  be  our  judgment  upon  this  question, 
we  are,  I  think,  foreclosed  by  the  case  of  Oermond  v.  People 
(1  Hill,  343).  In  that  case  it  was  held  that  notwithstanding  a 
defendant  in  a  Court  of  Special  Sessions  had  the  right  to  waive 
a  jury  trial,  nevertheless  he  had  not  the  right  to  consent  to  be 
tried  by  less  than  six  jurors;  that  by  so  doing  he  was  consent- 
ing to  the  creation  of  a  tribimal  not  known  to  the  law  for  the 
determination  of  his  guilt.  That  case  arose  upon  a  bond 
executed  by  Grermond  and  another,  in  a  Court  of  Special  Ses- 
sions. The  bond  was  given  conditioned  that  if  Germond  should 
pay  the  costs  that  had  accrued  to  the  said  court  and  constable 
in  the  proceedings  upon  the  complaint,  amounting  to  the  sum 
of  eleven  dollars  and  fifty  cents,  in  thirty  days  after  the  said 
trial,  then  the  same  should  be  void.  Stevens  had  been  tried 
before  the  Court  of  Special  Sessions  and  a  jury  of  three  men 
by  his  consent.  The  jury  had  acquitted  him,  and  the  defense 
to  the  bond  was  that  the  bond  was  on  that  account  void.  It 
was  held  that  there  had  been  no  trial  and  acquittal  of  the 
defendant  pursuant  to  law,  and,  therefore,  that  the  obligors 
were  not  Uable  upon  the  bond.     In  the  opinion  Cowen,  J., 
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says:  "In  the  case  at  bar  the  special  sessions  had  complete 
jurisdiction  in  regard  to  the  subject-matter  and  the  person 
both  of  the  complainant  and  the  defendant;  and  there  is  not  the 
least  doubt  that  the  jury,  being  allowed  by  law  to  the  defend- 
ant for  his  benefit,  he  may,  so  far  as  he  is  concerned,  waive 
that  benefit  at  any  stage  of  the  proceeding  before  judgment 
and  submit  to  a  trial  by  the  court.  And  there  is  as  little  doubt 
that  the  complainant  may  accede  to  such  waiver;  and  then  an 
acquittal  by  the  magistrates  themselves  may  be  followed  by  a 
certificate  to  charge  him  with  costs,  pursuant  to  the  statute. 
Here  the  jury  was  waived  by  both  parties.  I  say  both  parties 
because  the  statute  makes  the  complainant  a  party  to  the  ques- 
tion of  costs.  And  if  upon  the  pleadings  we  could  find  enough 
to  warrant  us  in  saying  that  the  court  acquitted  Stevens^  the 
certificate,  and  therefore  the  bondy  were  well  enough.  But  I 
do  not  see  how  that  can  be  said.  It  is  true  that  in  such  case 
six  persons  and  no  less  being  known  to  the  law  as  a  jury,  and 
the  parties  going  on  with  less,  the  trial,  if  one  is  to  be  had, 
necessarily  devolved  upon  the  justices.  But  judicial  action  as 
a  special  sessions  is  necessary.     They  must  acquit.  ^^ 

Within  this  authority  then  a  consent  to  a  trial  by  five  JTirors 
was  a  waiver  of  a  jury,  and  if  from  the  proceedings  in  this 
case  we  can  find  any  determination  by  the  Court  of  Special 
Sessions,  that  determination  is  controlling.  This  determina- 
tion seems  to  be  indicated  in  the  return  of  the  court,  where, 
after  the  verdict  of  the  jury,  it  is  stated:  "  The  court  finds  the 
defendant  guiliy  as  charged  and  in  my  opinion  is  not  entitled 
to  mercy."  This  finding  by  the  court  does  not  appear  to  have 
been  in  any  way  based  upon  the  conclusion  of  the  jury  of  five, 
but  appears  as  an  independent  finding  by  the  court  sufficient 
within  the  authority  cited  to  sustain  a  judgment  of  conviction. 

The  judgment  should,  therefore,  be  affirmed. 

All  concurred,  except  Kellogg,  J.,  dissenting  in  opinion,  in 
which  Betts,  J.,  concurred. 

Kellogg,  J.  (dissenting): 

In  Germond  v.  People  (1  Hill,  343)  Germond  had  made  com- 
plaint and  caused  the  arrest  of  one  Stevens.  Stevens  was 
brought  to  trial  and  demanded  a  jury  and  three  jurors  were 
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obtained,  the  other  jurors  summoned  not  appearing,  and  it 
was  then  agreed  to  try  the  case  with  a  jury  of  three  and  the 
jury  acquitted  Stevens.  Thereupon,  the  court,  as  it  might  do 
in  case  of  acquittal,  made  an  order  requiring  Germond,  the 
complainant,  to  pay  the  costs  and  he  and  his  surety  gave  a 
bond  for  the  payment  of  the  costs,  reciting  that  Stevens  was 
acquitted,  and  the  action  was  brought  to  recover  upon  the 
bond.  The  court  held  that  there  wag  no  legal  acquittal  and, 
therefore,  no  liability  upon  the  bond. 

The  court  in  discussing  the  case  used  the  language  cited  in 
the  prevailing  opinion.  It  also  stated:  ^^  Had  the  repUcation 
added,  that  on  the  pretended  verdict  being  pronounced,  the 
court  thereupon  acted  on  it  as  a  verdict  and  pronounced  an 
acquittal,  I  admit  this  would  have  been  error  merely,  and  not 
questionable  in  a  collateral  way;  but  only  by  certiorari,  if 
questionable  at  all."  The  cases  cited  are  those  showing  that 
in  a  collateral  inquiry  such  matters  cannot  be  reviewed,  but 
can  only  be  reviewed  in  a  direct  proceeding  for  that  purpose. 
I  consider  that  authority  controlling  here,  but  for  a  reversal. 

In  the  case  at  bar  the  defendant  demanded  a  jury  trial,  and 
but  five  jurors  having  been  obtained,  it  was  agreed  to  try  the 
case  with  a  jury  of  five.  This  was  not  a  waiver  of  the  jury 
trial  which  the  defendant  had  demanded.  By  demanding  a 
jury  trial  he  showed  an  unwillingness  to  be  tried  before  the 
magistrate;  he  had  the  right  to  object  to  such  a  trial  and  did 
object  to  it  by  demanding  a  jury.  The  magistrate,  by  form- 
ing an  illegal  jury,  cannot  bring  a  trial  before  himself  without 
the  defendant's  consent.  The  jury  heard  the  case  and  brought 
in  a  verdict  of  guilty  with  a  recommendation  of  mercy.  The 
record  then  continues,  ^'  The  court  finds  the  defendant  guilty  as 
charged,  and  in  my  opinion  is  not  entitled  to  mercy.  The 
sentence  of  this  court  is  that  he  be  confined  in  the  Albany 
County  jail  for  a  period  of  180  days." 

This  does  not  purport  to  be  a  decision  by  the  court  as  to  the 
defendant's  guilt  and  his  refusal  to  receive  the  verdict,  because 
there  was  no  jury.  The  jury,  as  a  part  of  the  court,  had  pro- 
nounced its  verdict  of  guilty.  The  magistrate  stated  in  sub- 
stance that  the  defendant  has  been  found  guilty,  but  he  thinks 
he  is  not  entitled  to  mercy.  The  recommendation  for  mercy 
App.  Div.— Vol.  CU.        47 
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was  no  part  of  the  verdict  and  the  court  was  at  Uberty  to  dis- 
regard it.  It  is  straining  a  point  to  say  that  the  magistrate, 
by  what  took  place  after  the  verdict,  became  a  trier  of  the 
issue  and  decided  it  in  place  of  the  jury.  There  was  no  trial 
such  as  the  law  contemplated.  The  remarks  in  the  Oermond 
case  related  to  a  civil  action  when  the  judgment  was  attacked 
collaterally.  This  is  a  criminal  action  in  which  the  legality  of 
the  proceedings  is  directly  brought  in  review. 
I  favor  the  reversal. 

Betts,  J.,  concurred. 

Judgment  affirmed. 


Emma  A.  Eobinson,  as  Trustee  for  Lucius  Robinson  and  Emma 

E.  Wyckoff,  Appellant,  v.  David  M.  Pratt  and  Adam 

Mander,  as  Executors,  etc.,  of  Wiluam  Sperl,  Deceased, 

Bespondents. 

Third  Department,  June  27, 1912. 

Fixtures — right  of  tenant  to  remove  mirrors  —  effect  of  foreclosure  of 
mortgage — waiver  of  right  to  remove  fixtures  by  taking  new  lease— 
interest  in  real  property  under  section  1638  of  the  Code  of  Civil 
Procedure. 

Mirrors,  placed  in  a  saloon  by  a  tenant  in  such  a  manner  that  they  can> 
not  be  taken  down  without  damaging  the  walls,  are  removable  by  the 
tenant  during  the  lease  as  trade  fixtures,  and  their  character  as  such  is 
not  destroyed  by  the  foreclosure  of  a  mortgage  on  the  premises. 

Where  such  a  tenant  takes  a  now  lease  and  agrees  to  return  the  premises 
in  as  good  condition  as  they  were  then  in,  necessary  wear  and  damage 
by  the  elements  excepted,  he  waives  his  right  to  remove  the  mirrors, 
and  they  become  a  part  of  the  real  estate. 

A  tenant,  in  assorting  ownership  and  a  right  to  remove  fixtures  which 
have  become  a  part  of  the  real  estate,  may  be  considered  as  claiming 
an  interest  in  the  property  under  section  1638  of  the  Code  of  Civil 
Procedure. 

Bktts,  J.,  dissented. 

Appeal  by  the  plaintiffj  Emma  A.  Robinson,  as  trustee,  etc., 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ants, entered  in  the  office  of  the  clerk  of  the  county  of  Che- 
mung on  the  6th  day  of  January,  1912,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  Chemimg  Special  Term. 
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Z).  C.  Robinson,  for  the  appellant. 

Richard  H.  Thurston,  for  the  respondents. 

Kellogg,  J. : 

The  plamtiff  is  the  owner  of  the  premises  158  Lake  street, 
Elmira,  N.  Y.,  and  the  defendants  are  the  executors  of  the  late 
tenant.  A  former  owner  leased  the  premises  to  the  testator  in 
1892,  and  soon  after  the  leasing  the  tenant  erected  in  the  bar- 
room plate-glass  mirrors  along  one  side  of  the  wall.  A  wain- 
scoting extended  about  four  feet  from  the  floor.  Upon  this 
was  a  wooden  band,  and  then  the  mirrors  extended  up  five  or 
six  feet.  The  wall  is  plastered  above  the  mirrors  with  cornice 
and  frescoing.  The  mirrors  do  not  extend  entirely  to  the 
ceilings.  The  wall  is  brick.  Blocks  were  inserted  between  the 
bricks,  and  the  frames  of  the  mirrors  are  attached  to  these 
blocks  by  screws,  and  the  glass  sets  in  the  frame  back  against  • 
the  wall.  The  joints  around  the  edges  are  cemented  and  the 
mirrors  form  a  part  of  the  finish  of  the  room.  They  extend 
along  the  entire  north  wall,  which  is  from  forty  to  fifty  feet  in 
length. 

In  repairing  the  building  some  of  the  mirrors  were  taken 
down  carefully  and  the  finish  of  the  plaster  on  the  brick  wall 
came  off,  leaving  the  wall  damaged.  Where  a  plastered  wall 
is  damaged  by  pieces  coming  out  it  is  difficult  to  repair  it  so  it 
will  not  be  noticed  without  refinishing  the  whole  wall. 

Shortly  before  or  after  the  lease  and  the  erection  of  the  mir- 
rors a  mortgage  was  executed  upon  the  premises,  which  was 
foreclosed,  and  the  plaintiff  derives  title  through  the  foreclosure 
sale.  The  mirrors  evidently  were  removable  by  the  tenant 
during  the  lease  as  trade  fixtures  and  their  character  as  such 
was  not  destroyed  by  the  foreclosure.  {McFadden  v.  Allen, 
134  N.  Y.  489.) 

The  testator  took  a  new  lease  of  the  premises  in  April,  1907, 
after  the  mortgage  sale,  for  a  term  of  five  years,  expiring 
April  30,  1912,  in  which  he  agreed,  at  the  expiration  of  the 
term,  to  surrender  the  premises  to  the  plaintiff  "  in  as  good  con- 
dition as  now,  necessary  wear  and  damage  by  the  elements 
excepted."  He  died  in  December,  1907,  and  February  3,  1908, 
one  Falsey,  who  had  been  in  the  employ  of  the  testator  for  fif- 
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teen  years  in  the  saloon,  became  the  tenant  of  the  plaintiff,  con- 
tinuing the  saloon  business  in  the  premises.  The  evidence  does 
not  show  how  Falsey  became  a  tenant,  whether  by  assignment 
of  the  intestate's  lease,  or  whether  that  lease  was  surrendered 
and  a  new  one  taken.  When  Falsey  entered  into  possession  he 
purchased  of  the  defendant  the  bar  fixtures  and  furniture,  and 
the  contract  provided  that  if  it  was  adjudged  that  the  defend- 
ant owned  the  mirrors,  Falsey  was  to  retain  and  pay  for  them. 

In  taking  a  new  lease  and  agreeing  to  return  the  premises  in 
as  good  condition  as  they  were  then  in,  necessary  wear  and 
damage  by  the  elements  excepted,  the  testator  waived  his  right 
to  remove  the  fixtures,  and  they  thereupon  became  a  part  of  the 
real  estate.     {Stephens  v.  Ely,  162  N.  Y.  79.) 

In  asserting  ownership  and  a  right  to  remove  the  fixtures 
which  had  become  a  part  of  the  real  estate  the  defendant  may 
be  considered  as  claiming  an  interest  in  the  property  imder 
section  1638  of  the  Code  of  Civil  Procedure.  {St.  Stephen's 
Church  V.  Church  of  Transfiguration,  201  N.  Y.  1.) 

The  judgment  should,  therefore,  be  reversed  upon  the  law 
and  the  facts  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

All  concurred,  except  Betts,  J.,  dissenting;  Lyon,  J.,  not 
sitting. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 


Henry  Y.   Canfield,  Appellant,  v,  Bert  D.   Stewart,  as 

Administrator,  etc.,  of  PRiscn^LA  M.  Williams,  Deceased, 

Respondent. 

Third  Department,  June  27,  1912. 

Sale  —  promise  to  pay  debt  of  another  —  evidence  —  liability  of  estate 

of  promisor. 

In  an  action  to  recover  for  feed  sold  to  the  lessee  of  a  farm,  evidence  exa™" 
ined,  and  held,  to  establish  that  it  was  furnished  upon  the  individoal 
credit  of  the  owner. 

The  credit  havinf?  been  given  to  the  owner  upon  her  promise  to  pay  for 
the  feed  furnished  to  her  tenant,  her  estate  is  liable  for  the  debt 
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Appeal  by  the  plaintiff,  Henry  Y.  Canfield,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  Delaware  on  the  14th 
day  of  January,  1911,  upon  the  report  of  a  referee. 

Jerome  S,  Seacord,  for  the  appellant. 

H.  B.  Sewelly  for  the  respondent. 

Lyon,  J. : 

In  the  month  of  February,  1906,  a  lease  was  entered  into 
between  E.  B.  Williams  and  one  Jones  by  which  the  former 
leased  to  the  latter  a  farm  in  the  town  of  Sidney,  in  this  State, 
together  with  a  team,  farming  implements  and  the  dairy 
thereon,  for  the  term  of  one  year,  beginning  March  firpt,  for 
the  simoi  of  $600  per  year,  payable  in  monthly  installments  of 
$50  each.  The  lease  provided  that  the  milk  from  the  farm 
should  be  sold,  and  that  the  checks  therefor  should  be  made  out 
in  the  name  of  E.  B.  Williams,  and  that  all  feed  bills  and 
blacksmith  bills  should  be  paid  monthly.  The  lease  itself  and 
the  signature  of  E.  B.  Williams  thereto  were  in  the  handwrit- 
ing of  his  wife,  Priscilla  M.  WilHams,  defendant's  intestate, 
and  were  so  written  by  her  in  his  presence.  The  title  to  the 
farm  was  in  her,  but  whether  the  personal  property  leased  was 
owned  by  him  or  her  does  not  appear.  After  the  lease  had 
been  executed  Jones  and  E.  B.  Williams  went  to  the  feed  store 
of  the  plaintiff  in  Unadilla,  and  Tyson,  the  agent  of  the  plain- 
tiff, refusing  to  give  credit  to  Jones  as  he  was  a  stranger,  Wil- 
liams told  Tyson  to  let  Jones  have  feed  and  charge  it  to  him, 
and  he  would  see  that  it  was  paid  for.  Pursuant  thereto  Tyson 
from  time  to  time  delivered  feed  to  Jones,  statements  thereof 
being  sent  monthly  by  Tyson  to  WilUams,  and  each  month  Wil- 
liams paid  the  whole  or  a  portion  of  the  monthly  feed  bills  from 
the  proceeds  of  the  milk  checks.  E.  B.  Williams  died  January 
21,  1907,  leaving  a  last  will  and  testament,  probated  March  9, 
1907,  devising  and  bequeathing  all  his  property  to  his  wife,  Pris- 
cilla M.  Williams,  whom  he  appointed  sole  executrix.  Soon  after 
the  death  of  her  husband  Priscilla  Williams  went  to  the  plain- 
tiff's store,  and  had  a  conversation  with  Tyson,  as  to  which 
Tyson  testifies  he  told  her  he  would  not  give  Jones  any  credit, 


Digitized  by  VjOOQIC 


742  Oanpield  v.  Stewart. 

Third  Department,  June,  1912.  [VoL  151. 

and  she  thereupon  told  Tyson  that  she  would  pay  for  and  be 
responsible  for  the  feed,  and  to  continue  the  acxx)unt  as  it  had 
been,  and  she  would  see  that  it  was  paid.  The  lease  was 
allowed  to  run  for  another  year,  and  Jones  continued  to  get 
feed  at  plaintiff's  store,  during  which  time  Mrs.  WUliams  made 
monthly  payments  on  account  until  August  17,  1907,  when,  in 
response  to  a  letter  from  Tyson  asking  for  further  payment 
upon  account,  Mrs.  Williams  called  at  plaintiff's  store  and  told 
Tyson  he  had  better  not  let  Jones  have  more  feed  until  such 
time  as  they  could  settle  up,  and  to  get  what  he  could  out  of 
Jones,  and  that  she  would  pay  the  balance.  It  was  conceded 
upon  the  trial  that  the  amount  for  which  the  respondent  is 
liable,  if  any,  is  $212.02.  Priscilla  M.  Williams  died  in  May, 
1908j  and  soon  thereafter  the  defendant  was  duly  appointed 
administrator  of  her  estate.  A  claim  in  favor  of  plaintiff's 
testator  against  the  defendant  for  such  indebtedness  was  duly 
presented,  and  rejected  with  an  offer  to  refer,  whereupon  an 
order  of  reference  was  duly  naade,  and  the  case  tried  before  a 
referee,  who  dismissed  the  same,  with  costs,  upon  the  ground 
that  the  feed  was  delivered  to  Jones  upon  the  joint  credit  of 
Jones  and  Priscilla  M.  Williams,  and  that  the  plaintiff  had 
not  exhausted  his  remedy  against  Jones,  the  survivor,  nor 
established  the  insolvency  of  Jones. 

I  think  the  finding  of  the  learned  referee  that  the  feed,  was 
furnished  upon  the  joint  credit  of  Jones  and  Priscilla  M. 
Williams  was  against  the  weight  of  evidence,  and  that  the 
evidence  fairly  established  that  the  feed  was  furnished  upon 
the  individual  credit  of  respondent's  intestate.  From  the 
opinion  of  the  referee  it  appears  that  the  evidence  upon  which 
he  based  his  finding  was  the  fact  that  the  ledger  accoimt  and 
the  statements  of  April  and  May,  1906,  were  in  the  name  of 
Williams  and  Jones;  that  the  notes  of  December  24,  1906,  and 
March  18,  1907,  drawn  by  Tyson,  read:  *'  we  promise  to 
pay,"  and  that  plaintiff  introduced  evidence  bearing  upon  the 
insolvency  of  Jones. 

Eelative  to  these  matters  it  appears  that  the  account  in  the 
ledger  was  kept  in  the  beginning  under  the  name  of  E.  B.  Wil- 
liams, with  a  note  on  the  page  of  the  ledger,  '^got  by  Jones," 
until  September  10,  1906,  when  Williams  came  to  the  store 
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and  asked  Tyson  to  change  the  account  to  Williams  and  Jones, 
in  order  to  distinguish  it  from  his  individual  account  and  to 
prevent  the  accounts  getting  mixed,  which  change  Tyson  then 
made  and  under  which  the  account  was  thereafter  continued. 
The  use  of  the  word  **  we  "  in  the  notes  is  unexplained,  but  it 
appears  that  the  note  of  December  twenty-fourth,  signed  by 
Mrs,  Williams  and  Jones,  was  made  more  than  one  month 
before  the  interview  between  Tyson  and  Mrs.  Williams,  at 
which  it  is  claimed  she  assumed  liability  for  the  payment  of  the 
feed  bills.  The  note  of  March  eighteenth  was  changed  from 
"  we"  to  *'I"  before  it  was  signed  by  Jones  and  indorsed  by 
Mrs.  Williams,  and  the  reason  for  the  change  is  not  disclosed 
by  the  evidence.  As  to  the  introduction  of  evidence  as  to  the 
insolvency  of  Jones,  it  may  be  said  that  it  is  not  unusual  for 
attorneys  to  introduce  evidence  to  confront  any  theory  of  a 
case  which  they  may  apprehend  to  exist  in  the  mind  of  the 
court  or  the  opposing  counsel.  It  will  be  observed,  however, 
that  the  claim  as  presented  was  against  the  respondent  for  feed 
sold  and  delivered  to  Priscilla  M.  Williams  for  the  Jones  farm. 
The  evidence  tending  to  establish  the  fact  that  the  feed  was 
furnished  upon  the  individual  credit  of  Priscilla  M.  Williams 
is  the  lease  itself,  providing  that  the  milk  checks  should  be 
made  payable  to  the  lessor  and  that  all  feed  bills  should  be  paid 
monthly;  the  testimony  of  Tyson  and  Jones  that  Tyson  refused 
to  extend  credit  to  Jones  and  that  E.  B.  Williams  thereupon 
agreed  to  pay  the  feed  bills;  the  opening  of  the  ledger  accoimt 
to  E.  B.  Williams;  the  testimony  of  Tyson  and  Myers  that 
Priscilla  M.  Williams  requested  that  the  account  be  continued 
as  it  had  been,  and  the  refusal  of  Tyson  to  give  credit  to  Jones, 
and  the  statement  of  Mrs.  Williams  that  she  would  pay  the 
feed  biQ;  the  fact  that  the  milk  checks  were  made  payable  to 
E.  B.  Williams  during  his  lifetime,  and  thereafter  to  Priscilla 
M.  Williams,  and  that  all  payments  upon  the  feed  bill  were  in 
fact  made  by  one  of  them;  that  no  payments  thereon  were  ever 
offered  to  be  made  by  Jones,  no  credits  ever  asked  by  him,  and 
that  plaintiff  never  looked  to  him  for  payment;  and  that  the 
feed  was  for  the  benefit  of  the  stock  on  the  farm,  which,  at 
least  after  the  death  of  E.  B.  Williams,  was  owned  by  Priscilla 
M.  Williams.     The  amoimt  of  the  milk  checks  which  were 
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received  by  the  lessors  was  not  shown,  but  that  the  lessors 
received  them  is  apparent  from  the  fact  that  the  lease  was  con- 
tinued until  after  the  death  of  Priscilla  M.  Williams. 

The  credit  having  been  given  to  Priscilla  M.  Williams  upon 
her  promise  to  pay  for  the  feed  furnished  Jones,  her  estate 
is  liable  for  the  indebtedness.  {Maddock  v.  Root,  72  Hun,  98; 
affd.,  150  N.  Y.  561;  Schwoerer  &  SonSy  Inc.y  v.  Stone,  130 
App.  Div.  796;  Raabe  v.  Squier,  148  N.  Y.  81,  87;  ParkesY. 
Stafford,  16  N.  Y.  Supp.  756.) 

The  evidence  fairly  establishes  the  individual  liability  of 
Priscilla  M.  Williams.  The  judgment  dismissing  the  claim 
should  be  reversed  and  a  new  trial  had  before  another  referee, 
with  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts,  referee  discharged  and 
new  trial  granted,  costs  to  appellant  to  abide  event. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Ellery  Hoke,  Appellant. 

Third  Department,  June  27,  1912. 

Intoxicating  liquors — sale  on  Sunday  —  evidence  —  technical  error— 
evidence  of  stenographer  as  to  testimony  of  witness  —  subsequent 
admission  of  evidence. 

Where  upon  the  trial  of  a  person  for  violating  the  Liquor  Tax  Law  by 
selling  ale  and  beer  on  Sunday,  it  was  sought  upon  the  cross-eiamina- 
tion  of  a  witness  for  the  prosecution  to  show  that  an  affidavit  of  such 
witness,  introduced  in  evidence,  had  been  procured  by  threat  of  impris- 
onment, the  error,  if  any,  in  excluding  another  affidavit  of  such  wit- 
ness relating  in  part  to  the  threats,  should  be  disregarded  as  a  technical 
error  under  section  542  of  the  Code  of  Criminal  Procedure,  where  it  is 
not  certain  that  the  witness  was  threatened. 

Where  the  witnesses  for  both  the  prosecution  and  defense  had  testified 
that  the  witness  for  the  prosecution  and  his  companions  were  in  the  hotel 
twice  on  the  afternoon  in  question,  it  was  not  error  to  exclude  evidence 
of  the  prosecution's  witness  as  to  his  second  visit,  where  the  court 
offered  to  permit  the  defendant  to  examine  the  witness  as  to  hisdiffc^' 
visits  and  as  to  his  testimony  on  another  trial 
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.The  evidence  of  a  stenographer  as  to  a  witness^  testimony  may  be  excluded, 
where  it  is  not  shown  that  the  testimony  was  correctly  taken  and  the 
minutes  correctly  transcribed. 

An  alleged  error  in  excluding  the  testimony  of  a  witness  is  cured  when  the 
witness  is  afterwards  aUowed  to  answer  the  question. 

Appeal  by  the  defendant,  EUery  Hoke,  from  a  judgment  of 
the  Supreme  Court,  rendered  against  the  defendant  on  the 
the  25th  day  of  April,  1911,  convicting  him  of  the  crime  of 
violating  the  Liquor  Tax  Law. 

Merritt  Bridges,  for  the  appellant. 

Ulysses  O.  Welch,  for  the  respondent. 

Lyon,  J. : 

The  appellant  was  convicted  of  violating  the  Liquor  Tax 
Law  by  selling  ale  and  beer  between  the  hours  of  two  and 
three  o'clock,  on  Sunday,  March  13,  1910.  The  evidence  was 
amply  sufficient  to  justify  the  verdict,  and  the  only  questions 
arising  upon  this  appeal  relate  to  exceptions  to  the  exclusion 
of  evidence.  One  Lynch,  a  witness  for  the  prosecution,  testi- 
fied to  having  been  in  the  hotel  on  two  separate  occasions  on 
the  afternoon  in  question  with  three  companions  and  to  their 
having  been  served  with  ale  and  beer  by  the  appellant, 
to  whom  they  made  payment  therefor.  Upon  cross-examina- 
tion the  appellant  proved  the  making  by  the  witness,  in  April, 
1910,  before  a  justice  of  the  peace,  in  the  presence  of  the  dis- 
trict attorney  and  a  spectator,  of  an  affidavit  (Exhibit  A), 
in  which  the  witness  stated  the  facts  as  above  detailed  as  to 
the  sale  of  the  ale  and  beer,  and  practically  all  the  facts 
stated  in  Exhibit  A.  The  appellant  then  sought  to  prove  by 
the  witness  Lynch  that  he  was  compelled  to  make  the  affidavit 
(Exhibit  A)  imder  threat  of  being  placed  in  jail  if  he  refused. 
The  answers  of  the  witness  were  uncertain  and  conflicting  as 
to  whether  the  justice  of  the  peace  threatened  to  put  him  in 
jail  if  he  did  not  sign  the  affidavit.  The  attorney  for  the 
appellant  then  offered  in  evidence  the  affidavit  of  witness 
Lynch,  verified  April  30,  1910  (Exhibit  B),  which  was 
excluded.  Appellant,  relying  upon  the  case  of  People  v.  Olen- 
non  (175  N.  Y.  45,  52),  claims  that  this  was  reversible  error.  The 
affidavit  (Exhibit  B),  as  a  whole  was  clearly  inadmissible,  and  in 
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case  the  portion  thereof  relatmg  to  the  duress  was  admissible,  its 
exclusion  was  not  such  error  as  to  call  for  a  reversal  of  the  judg- 
ment of  conviction.  In  People  v.  Olemnon  {supra)  the  error  was 
much  more  prejudicial,  and  yet  the  court  intimated  that  were  it 
not  for  errors  in  the  charge  the  court  would  disregard  the  error 
in  excluding  the  evidence  of  duress.  Furthermore,  the  affi- 
davit (Exhibit  B)  is  not  entitled  in  any  proceeding,  and  it 
refers  to  an  affidavit  verified  by  the  witness  on  April  thirtieth 
whereas  Exhibit  A  not  only  bears  verification  of  date  April 
twentieth,  but  the  testimony  states  that  it  was  verified  on  that 
day.  It  appears,  also,  that  affidavits  were  taken  in  the  case  of 
People  V.  Kraham.  Even  if  it  should  be  held  that  any  error 
was  committed  in  the  exclusion  of  evidence  relating  to  duress 
of  the  witness  Lynch,  the  same  should  be  disregarded  under 
section  542  of  the  Code  of  Criminal  Procedure  as  being  a  tech- 
nical error  which  did  not  aflfect  the  substantial  rights  of  the 
appellant.  Another  alleged  error  specified  by  the  appellant 
relates  to  the  exclusion  of  evidence  of  the  witness  Lynch  as  to 
the  time  when  he  and  his  companions  entered  the  hotel.  As 
testified  to  on  the  Kraham  trial,  it  was  many  times  testified  to 
by  various  witnesses,  both  for  the  prosecution  and  defense,  that 
Lynch  and  his  companions  were  twice  in  the  hotel  on  the  after- 
noon of  March  thirteenth  between  two  and  three  and  at  about 
five  o'clock.  The  contradictory  testimony  offered  was  that 
given  by  the  witness  on  the  Kraham  trial,  and  unquestionably 
related  to  the  second  occasion. 

The  court  was  fair  to  the  defendant  in  his  statement.  "  By 
the  Court:  I  will  allow  you  to  ask,  Mr.  Bridges,  when  he  was 
in  the  hotel  Fenimore  that  day,  how  many  different  occasions, 
and  what  time  of  day,  and  then  ask  him  his  evidence  on  the 
other  trial  in  that  respect,  that  is,  as  to  the  time  of  day  and 
different  occasions.    [Defendant  excepts.]  " 

The  defendant  did  not  see  fit  to  avail  himself  of  this  offer. 
Furthermore,  as  to  the  exclusion  of  the  testimony  of  the 
stenographer,  Ludlam,  it  was  not  shown  that  the  testimony 
was  correctly  taken  by  her  or  the  minutes  correctly  tran- 
scribed. As  to  the  alleged  error  in  excluding  the  testimony  of 
witness  Lynch,  the  error,  if  any,  was  cured  by  the  witness 
later  being  allowed  to  answer  the  question. 
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The  record  as  a  whole  establishes  the  fact  beyond  any  reason- 
able doubt  that  the  appellant  was  justly  convicted.  The  defend- 
ant himself  testifies  that  on  the  order  of  the  guest  Halbert  he 
served  Uquor  not  only  to  Halbert  and  Moore,  who  was  dining 
with  him,  but  also  to  three  other  persons  in  the  room,  for  whom 
he  claimed  Halbert  ordered,  serving  four  or  five  glasses,  and 
Halbert  identifies  the  other  persons  served  by  appellant  as 
Lynch  and  his  companions.  The  appellant  has  paid  the  fine 
of  $200. 

The  judgment  should  be  affirmed. 

All  concurred. 

Judgment  of  conviction  affirmed. 


WiLUAM  A.  DAvmsoN,  Appellant,  v.  Walter  L.  Osborne, 

Eespondent. 
Third  Department,  June  27,  1912. 

Landlord  and  tenant  —  farm  lease  construed — title  to  crops  —  chattel 
mortgages  —  failure  to  file — purchaser  in  good  faith  —  creditor. 

Where  a  lessor  of  a  farm  agrees  to  sell  the  crops  and  produce  and  to  give 
the  lessee  one-thii*d  of  the  proceeds  from  the  sales,  the  lessee  cannot 
transfer  a  valid  title  to  crops  as  against  the  lessor. 

A  creditor  of  .the  lessee  who  purchases  hay  from  him  with  knowledge  of 
an  unfiled  chattel  mortgage  in  favor  of  the  lessor  is  not  a  purchaser  in 
good  faith  as  against  the  unfiled  chattel  mortgage,  nor  is  he  a  '^  creditor  ^ 
within  the  meaning  of  the  statute  relating  to  the  filing  of  chattel  mort- 
gages where  he  has  taken  no  proceedings  to  establish  his  rights  as  such. 

Appeal  by  the  plaintiflf,  William  A.  Davidson,  from  a  judg- 
ment of  the  County  Court  of  Saratoga  county,  entered  in  the 
office  of  the  clerk  of  said  county  on  the  19th  day  of  December, 
1911,  reversing  a  judgment  of  a  justice  of  the  peace  in  favor 
of  plaintiflf,  rendered  on  the  13th  day  of  March,  1911. 

Burton  D.  Esmond^  for  the  appellant. 

Harry  P.  Pendrtck,  for  the  respondent. 

Kjellogg,  J. : 

While  the  terms  of  the  lease  were  disputed,  the  decision  of 
the  justice  established  that  Wagar  was  working  the  farms  of  the 
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plaintiff  on  the  understanding  that  the  plaintiff  was  to  sell  the 
stock  and  produce,  and  to  give  the  defendant  one-third  of  the 
proceeds  from  such  sales.  Wagar  gave  a  chattel  mortgage 
to  the  plaintiff  upon  a  horse  he  owned  and  his  interest  in  the 
crops.  While  the  mortgage  remained  partly  unpaid  Wagar 
removed  from  a  farm  hay  of  the  value  of  ninety  dollars  and 
deUvered  it  to  the  defendant.  Wagar  owed  the  defendant  a 
grocery  biU,  and  from  time  to  time  had  agreed  to  pay  him  from 
the  produce  of  the  farm,  and  at  the  time  the  hay  was  delivered 
the  grocery  bill  amounted  to  seventy-four  dollars. 

The  plaintiff's  chattel  mortgage  was  given  June  15,  1910, 
and  was  not  filed  until  November  10,  1910.  At  the  time  of  the 
execution  of  the  mortgage  Wagar  owed  the  defendant  thirty 
doUars.  The  amoimt  of  the  indebtedness  at  the  time  of  filing 
does  not  appear.  The  defendant  had  knowledge  of  the  imfiled 
chattel  mortgage. 

The  judgment  of  the  Justice's  Court  was  reversed  upon  the 
ground  that  the  defendant  received  the  hay  as  a  creditor,  and 
the  plaintiff's  unfiled  chattel  mortgage  was  void  as  to  him. 
The  complaint  alleged  that  the  plaintiff  was  the  owner  of  the 
hay  which  was  produced  upon  his  lands  and  was  entitled  to 
the  possession  thereof.  Irrespective  of  the  vaUdity  of  the  chat- 
tel mortgage  Wagar  could  not  transfer  to  the  defendant  a 
valid  title  to  the  hay  as  against  the  plaintiff.  The  judgment 
of  the  Justice's  Court  was,  therefore,  proper. 

The  defendant  was  not  a  purchaser  in  good  faith  as  against 
the  unfiled  chattel  mortgage,  nor  was  he  a  creditor  within  the 
meaning  of  the  law  relating  to  the  filing  of  chattel  mortgages. 
Ordinarily,  a  creditor,  to  assert  the  invalidity  of  an  unfiled  chat- 
tel mortgage,  must  be  a  judgment  or  execution  creditor,  or  one 
whose  rights  are  being  enforced  as  a  creditor  in  due  legal  pro- 
ceedings. {Stephens  v.  Meriden  Britannia  Co.,  160  N.  Y. 
178.) 

^^  With  us  the  mortgage  is  void  as  to  simple  contract  cred- 
itors, but  such  creditors  cannot  attack  it  until  the  recovery 
of  a  judgment  and  issue  of  execution. "  {Skilton  v.  Codington j 
185  N.  Y.  89.) 

The  latter  case  indicates  that,  although  the  creditor  has  not 
a  judgment  and  execution,  if  there  is  a  direct  legal  proceeding, 
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seeking  to  enforce  his  rights  as  creditor,  the  validity  of  the 
mortgage  may  he  questioned  in  his  hehalf . 

The  defendant  established  no  right  to  this  property  as  a 
creditor.  The  alleged  agreement  when  he  was  furnishing  the 
groceries  that  he  was  to  be  paid  from  the  produce  gave  him 
no  lien  or  claim  upon  the  property  as  a  creditor,  and  the  deUv- 
ery  of  the  hay  was,  in  effect  a  mere  sale  to  apply  upon  the 
indebtedness.  The  defendant  was  a  purchaser  of  the  hay  with 
a  part  of  the  purchase  price  paid.  The  position  most  favorable 
to  the  defendant  necessarily  results  in  making  him  a  pur- 
chaser of  the  hay,  at  least,  to  the  extent  of  its  value  over  and 
above  his  debt,  for  by  receiving  ninety  dollars'  worth  of  hay 
he  became  indebted  to  Wagar  to  the  amount  of  sixteen  dollars, 
after  deducting  the  grocery  bill. 

The  judgment  of  the  County  Court  should,  therefore,  be 
reversed,  with  costs,  and  the  judgment  of  the  Justice's  Court 
affirmed,  with  costs. 

All  concurred. 

Judgment  of  County  Court  reversed,  with  costs,  and  judg- 
ment of  Justice's  Court  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  John  Van  Kleeck, 
Respondent,  to  Have  His  Bill  and  Claim  against  The  Cmr  op 
New  York,  Appellant,  Taxed  and  Adjusted. 

Third  Department,  June  27,  1912. 

Eminent  domain — Ashokan  reservoir  —  pajrment  of  expenses  of  com- 
missioners of  appraisal. 

Under  section  32,  chapter  724  of  the  Laws  of  1905,  providing  that  the 
necessary  traveling  exi)enses  and  all  other  expenses  in  the  special  pro- 
ceedings for  acquiring  lands  for  the  Ashokan  reservoir  shall  be  paid  by 
the  comptroller  of  the  city  of  New  York  after  they  have  been  taxed 
before  a  justice  of  the  Supreme  Court,  the  conunission  should  adjust  its 
bills  and  cause  the  same  to  be  properly  taxed. 

A  claim  for  liveries  furnished  to  a  commissioner  should  not  be  presented 
to  the  city  of  New  York  in  the  first  instance. 

Smith,  P.  J.,  and  Lyon,  J.,  dissented. 
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Appeal  by  The  City  of  New  York  from  an  order  made  by  a 
justice  of  the  Supreme  Court  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Ulster  on  the  15th  day  of  March,  1912, 
appointing  a  referee  to  take  evidence  and  report  as  to  the 
validity  of  the  claimant's  claim. 

Archibald  R.  WatsoUy  Corporation  Counsel  [William  McM, 
Speer  of  counsel],  for  the  appellant. 

Augustus  H,  Van  Buren^  for  the  respondent. 

Kellogg,  J.  : 

The  moving  affidavit  shows  that  commissioners  were 
appointed  to  assess  damages  for  the  appropriation  of  lands  for 
the  Ashokan  reservoir,  to  furnish  the  city  of  New  York  with 
an  additional  water  supply;  that  various  commissioners  and  an 
expert  witness  from  time  to  time  hired  livery  horses  of  the 
claimant  for  use  with  reference  to  their  duties  and  had  not 
paid  therefor,  and  alleges  that  the  city  of  New  York  owes  him 
therefor. 

Section  82  of  chapter  724  of  the  Laws  of  1905  provides: 
"The  fees  of  the  commissioners  and  the  salaries  and  compen- 
sation of  their  employees,  and  their  necessary  traveling  expenses, 
and  all  other  necessary  expenses,  in  and  about  the  special 
proceedings  provided  by  this  act  to  be  had  for  acquiring  title  or 
extinguishing  claims  for  damages  to  real  estate,  *  *  *  shall 
be  paid  by  the  comptroller  of  the  city  of  New  York  out  of  the 
funds  hereinafter  provided.  Such  fees  and  expenses  shall  not 
be  paid  until  they  have  been  taxed  before  a  justice  of  the 
Supreme  Court  in  the  judicial  district  in  which  the  lands  or 
some  part  thereof  are  situated  upon  eight  days'  notice  to  the 
corporation  counsel  of  the  city  of  New  York." 

The  plaintiflf's  bill  contains  ninety-five  items,  aggregating 
$312.  In  some  cases  the  number  of  the  commission  is  stated 
for  which  the  alleged  services  were  rendered;  in  many  cases 
no  such  statement  appears.  The  affidavit  in  defense  alleges 
that  the  expert  witness  was  paid  in  full  for  his  services  and 
all  disbursements  made  by  him,  and  that  if  anything  remains 
due  from  him  to  the  liveryman  it  is  his  personal  matter. 
The  bill  indicates  that  most  of  the  items  were  furnished  for 
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commissions  Nos.  1,  2,  6,  7,  9,  11  and  12.  The  answering 
affidavit  shows  that  most  of  said  commissions  rendered  bills 
for  their  services  and  disbm'sements^  including  horse  hire  and 
traveling  expenses,  and  have  been  settled  with  in  full;  that 
there  was  paid  for  disbursements  and  conveyances  and  horse 
hire  as  follows:  To  commission  No.  1  the  sum  of  $700;  to 
commission  No.  2  the  sum  of  $500;  to  commission  No.  6 
more  than  $500;  to  commission  No.  7,  $500;  to  commission 
No.  9,  $900;  to  commission  No.  11  more  than  $1,400,  and  to 
commission  No.  12  more  than  $2,000;  that  in  such  bills  are 
specific  charges  for  traveUng,  livery  transportation  and  con- 
veyances, which  have  been  duly  taxed  and  paid;  that  in  sev- 
eral of  the  cases,  by  agreement  with  the  commission,  the 
payments  were  in  full  for  all  claims,  whether  for  services  or 
disbursements. 

Much  trouble  has  arisen  in  adjusting  the  disbursements  of 
the  various  commissions,  and  the  question  of  automobile  hire 
and  other  livery  bills  of  the  commissions  have  been  before  the 
court  and  the  biUs  materially  reduced.  If  every  person  who 
furnished  anything  to  one  of  these  commissions  may  make  a 
separate  appUcation  and  have  his  bill  taxed  against  the  city, 
much  confusion  will  arise  and  it  will  cost  the  city  large  simis 
of  money  to  determine  whether  the  bills  are  just  and  proper; 
but  if  each  commissioner  is  allowed  to  tax  his  own  disburse- 
ments, pay  the  same  and  be  reimbursed  for  them,  the  process 
is  simple  and  in  each  case  a  certificate  of  the  commissioner  is 
furnished  that  the  bill  is  proper  and  for  the  benefit  of  the  city. 
It  is  almost  impossible  for  the  city  to  defend  against  this  bill 
in  its  present  form,  and  it  may  be  difficult  to  show  whether 
certain  items  embraced  iu  the  bills  of  commissioners  are  dupli- 
cated in  the  claimant's  bill.  The  city  has  the  right  to  insist 
that  the  most  orderly  way  be  adopted,  and  that  an  obligation 
against  the  city  cannot  be  created  by  every  one  connected  with 
the  condemnation  proceedings. 

If  the  claimant  has  furnished  liveries  to  a  commissioner  and 
has  not  been  paid,  evidently  the  commissioner  ordering  the 
services  is  responsible  for  the  same,  and  if  the  conunissioner 
has  not  already  been  paid  for  it,  he  may,  if  it  is  a  proper  dis- 
bursement, tax  his  biU  agaiast  the  city. 
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We  only  determine  that  this  motion  is  not  the  orderly  and 
proper  way  for  the  taxation  of  the  disbursements  of  the  com- 
missioners, and  that  the  commission  should  adjust  its  bills  and 
cause  the  same  to  be  properly  taxed. 

The  order  should,  therefore,  be  reversed  and  the  motion 
denied. 

All  concurred,  except  Smtfh,  P.  J.,  and  Lyon,  J., 
dissenting. 

Order  reversed  and  motion  denied,  without  costs. 


Champlain  and  Sanford  Railroad  Company,  Respondent, 
V.  George  N.  Ostrander,  Appellant,  Impleaded  with  Finch, 
Pruyn  &  Company  and  Others. 

Third  Department,  June  27,  1912. 

Eminent  domain  —  appeal  —  answer  of  equitable   owner  —  failure  of 
record  owner  to  answer — judgment  by  default. 

Although  an  appeal  may  not  lie  from  a  judgment  granting  the  right  to 
condemn  real  property,  except  through  appeal  from  the  final  order  on  the 
coming  in  of  the  report  of  the  commissioners,  it  may  be  entertained  where 
no  motion  to  dismiss  has  been  made. 

If  a  petitioner  in  condemnation  proceedings  knows  that  one  is  an  equita- 
ble owner  of  property  sought  to  be  condemned  it  must  treat  him  as  owner, 
and  it  is  error  for  the  court  to  gprant  judgment  for  the  petitioner  by  default 
ignoring  the  answer  of  the  equitable  owner  because  the  owner  of  the 
record  title  tendered  no  issue  for  the  consideration  of  the  court. 

Kbllog^,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  George  N.  Ostrander,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Essex  on 
the  13th  day  of  December,  1911,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Washington  Special  Term, 
decreeing  the  right  to  condemn  real  property  for  railroad 
purposes. 

Edward  M.  Angell,  for  the  ai^llant. 

Letvis  E.  Carr  and  J.  W.  Btissell,  for  the  respondent. 
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Houghton,  J.: 

The  respondent  is  a  railway  corporation  and  instituted  pro- 
ceedings for  the  condemnation  of  lands,  the  record  title  of 
which  was  in  Finch,  Pruyn  &  Co.,  Incorporated.  The  appel- 
lant Ostrander  was  made  a  party  and  it  was  alleged  in 
the  petition  that  he  had  some  right  or  interest  in  the  property 
sought  to  be  condemned.  On  the  return  day  of  the  petition  he 
appeared  and  tendered  an  answer  to  the  effect  that  he  had 
some  equitable  interest  in  the  real  property  and  the  right 
through  contract  with  Finch,  Pruyn  &  Co.,  Incorporated,  to 
convey  or  furnish  conveyance  of  the  right  of  way  sought  by 
the  condemnation  proceedings,  of  all  of  which  the  petitioner 
had  knowledge  and  notice,  and  that  the  petitioner  had  made 
no  effort  to  agree  with  him  for  its  purchase  or  made  him  any 
offer  so  to  do.  Finch,  Pruyn  <&  Co.,  Incorporated,  did  not 
appear  or  file  any  answer,  and  the  learned  court  at  Special 
Teim  held  that  in  the  absence  of  answer  on  its  part  the  answer 
tendered  by  the  defendant  Ostrander  raised  no  issue  and  that 
the  petitioner  was  under  no  obligation  to  attempt  to  agree 
with  him  as  equitable  owner,  and  granted  judgment  as  upon 
default. 

The  defendant  Ostrander  appeals.  On  the  argument  it  was 
suggested  that  no  appeal  could  be  taken  from  the  judgment  so 
entered  until  the  same  should  be  brought  up  through  an  appeal 
from  the  final  order  made  upon  the  report  of  the  commissioners 
of  condenmation  as  provided  in  section  3375  of  the  Code.  No 
motion,  however,  to  dismiss  the  appeal  was  made. 

This  court  in  Village  of  St.  Johnsville  v.  Smith  (61  App. 
Div.  380)  and  again  in  Stillwater ,  etc.y  R.  Co.  v.  B.  &  M. 
Railroad  (67  id.  367)  held  that  an  appeal  would  not  lie  from 
such  a  judgment  except  through  appeal  from  the  final  order 
on  the  coming  in  of  the  report  of  the  commissioners,  following 
Erie  Railroad  Co.  v.  Steward  (59  App.  Div.  187),  decided  by 
the  Second  Department.  The  contrary  seems  to  have  been  held 
in  the  Fourth  Department  in  Hooker  v.  City  of  Rochester  (57 
App.  Div.  530)  and  in  Matter  of  City  of  Rochester  {In  re  Neun) 
(102  id.  99),  and  by  the  First  Department  in  Matter  of  Mayor 
(22  id.  124),  although  the  decisions  are  compUcated  some- 
App.  Div.— Vol.  CLI.        48 
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what  with  the  provisions  for  condemnation  contained  in  the 
charters  of  the  two  cities. 

Whether  the  order  be  appealable  or  not,  in  view  of  the  fact 
that  no  motion  to  dismiss  was  made,  we  think  justice  will  be 
best  subserved  in  the  present  instance  by  entertaining  the 
appeal  and  passing  upon  the  question  involved  to  the  end  that 
the  necessarily  tedious  view  by  the  commissioners  of  the 
premises  and  the  possible  taking  of  voluminous  testimony 
may  not  be  ineffectual. 

The  appellant  was  made  a  party  and  it  was  alleged  in  the 
petition  that  he  had  some  interest.  His  answer  set  forth  an 
equitable  interest  known  to  the  petitioner,  with  a  right  to 
convey  the  entire  right  of  way  for  which  condemnation  was 
instituted.  Section  3358  of  the  Code  defines  the  terms  used  in 
the  Condemnation  Law  and  "  real  property  "  is  said  to  be  *'  any 
right,  interest  or  easement  therein  or  appurtenances  thereto," 
and  the  term  ^' owner  "is  defined  to  be  "all  persons  having 
any  estate,  interest  or  easement  in  the  property  to  be  taken,  or 
any  lien,  charge  or  incumbrance  thereon."  It  was  held  by  this 
court  in  People  v.  Thornton  (122  App.  Div.  287)  that  one 
holding  an  unexpired  lease  of  lands  taken  by  eminent  domain 
was  an  owner  thereof  within  the  meaning  of  the  Condemnation 
Law  and  entitled  to  be  treated  as  such  at  least  upon  the 
question  of  costs. 

In  Matter  of  Rochester,  H.  &  L.  R.  R.  Co.  (110  N.  Y.  119), 
where  it  was  held  negotiations  for  purchase  need  not  be  had 
with  the  lessee,  the  lessee  merely  had  a  right  to  lay  a  track 
across  lands  for  a  limited  time,  and  the  track  was  laid  manifestly 
for  the  purpose  of  obstructing  the  condemnation  proceedings  of 
a  rival  railroad.  The  decision  was  put  upon  the  groimd  of  bad 
faith  on  the  part  of  the  lessee  as  well  as  upon  the  fact  that  it 
could  not  convey  any  interest  in  the  right  of  way  sought  to  be 
condemned,  all  of  which  is  exactly  contrary  to  the  situation 
here  presented. 

We  think  the  appellant  tendered  an  answer  which  should 
have  been  received  and  which  raised  an  issue  between  the  peti- 
tioner and  himself  for  trial  and  determination,  and  that  it  was 
error  to  grant  judgment  ignoring  his  answer  because  the 
owner  of  the  record  title  tendered  no  issue  for  the  oonsidera- 
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tion  of  the  court.  If  a  petitioner  in  condemnation  proceed- 
ings knows  that  one  is  an  equitable  owner  of  property  sought 
to  be  condenmed  it  must  treat  him  as  owner. 

We  express  no  opinion  upon  the  merits  of  the  answer 
tendered  except  to  say  that  in  view  of  the  knowledge  of  the 
plaintiff  of  the  interest  which  the  appellant  claimed  in  the 
right  of  way  or  the  lands  through  which  it  ran,  the  allega- 
tion that  the  plaintiff  had  made  no  effort  to  purchase  the 
appellant's  interest  or  made  him  any  offer  therefor  tendered  a 
pertment  issue  for  consideration. 

It  follows  that  the  judgment  must  be  reversed  and  a  rehear- 
ing directed,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Kelloog,  J.,  dissenting  in  memoran- 
dimi,  and  Betts,  J.,  not  voting. 

Kellogg,  J.  (dissenting): 

It  is  clear  that  an  effort  was  made  to  purchase  of  Finch, 
Pruyn  &  Co.,  the  owners  of  the  title.  Ostrander  claims  to 
have  an  executory  contract  with  them  by  which  he  can 
require  a  conveyance  of  the  property  to  him.  His  contract 
was  not  recorded.  If  he  be  considered  the  owner  of  the 
property,  he  had  intrusted  his  apparent  ownership  to  them. 

An  effort  to  purchase  with  them,  in  my  judgment,  justifies 
the  proceedings.  On  the  question  of  costs,  it  is  true  that  an 
effort  must  be  made  to  purchase  of  every  person  interested  as 
owner;  otherwise  the  petitioner  becomes  liable  for  costs.  But 
if  one  owner  refuses  to  seU,  then  a  condemnation  is  necessary, 
and  on  the  merits  it  is  immaterial  whether  notice  has  been 
served  upon  every  party  interested. 

It  was  manifestly  impossible  to  acquire  by  purchase  this  prop- 
erty without  the  co-operation  of  Finch,  Pruyn  &  Co.,  and  they 
had  declined  to  act.     Therefore,  condemnation  was  necessary. 

While  the  defendant  Ostrander  in  his  answer  alleges  that 
the  contract  for  the  right  of  way  with  the  railroad  company 
was  still  in  existence,  the  court  asks  coimsel  if  notice  had  not 
been  given  terminating  it,  as  provided  in  the  contract.  The 
reply  shows  that  there  was  no  dispute  but  the  two  years  had 
elapsed  and  notice  had  been  given  terminating  it.  The  appel- 
lant contended  that  because  the  railroad  interests  had  delayed 
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in  starting  the  road  they  could  not  take  advantage  of  the  lapse 
of  the  two  years.     That  position,  I  think,  is  untenable.    There- 
fore, no  issue  was  raised  by  the  defendant  Ostrander  in  his 
answer  which  was  not  met  upon  the  trial. 
I  favor  an  afl&rmance  of  the  order. 

Judgment  reversed  on  law  and  facts  and  rehearing  directed, 
with  costs  to  appellant  to  abide  event. 


Alfred  Pangburn,  Eespondent,  Appellant,  v.  Buick  Motob 

Company,     Appellant,     and     Walter    N.     Grounsell, 

Eespondent. 

Third  Department,  June  27,  1913. 

STegligence  — pedestrian  run  over  by  automobile  in  city  street — action 
against  owner  and  driver  —  complaint  —  evidence  — joint  and  several 
liability  —  verdict  against  company  and  in  favor  of  driver  —  incon- 
sistent verdict  —  general  verdict— questions  considered  on  appeal 
from  judgment  alone. 

Action  for  damages  brought  by  one  who  was  run  over  in  a  city  street  by 
a  racing  automobile  owned  by  the  defendant  company  and  driven  by 
the  defendant  G.,  the  company's  local  manager,  who  was  on  his  way  to 
ascertain  the  condition  of  a  track  for  an  automobile  exhibition.  Com- 
plaint and  circumstances  examined,  and  Tieldy  that,  although  the  plain- 
tiff did  not  plead  the  name  of  the  servant  or  agent  of  the  company  who 
was  driving  the  automobile,  or  that  while  so  doing  he  was  engaged  in 
the  business  of  his  master,  the  complaint  was  sufficient  to  admit  proof 
of  such  facts; 

That  the  facts  and  circumstances  were  sufficient  to  permit  the  jury  to  find 
that  G.  was  engaged  in  running  the  automobile  in  the  business  of  his 
master  when  the  accident  occurred; 

That,  since  the  liability  of  wrongdoers  to  the  person  injured  is  several  as 
well  as  joint,  a  verdict  against  the  defendant  company  and  in  favor  of 
the  defendant  G.  is  not  void. 

Such  a  verdict  was  a  general  verdict  respecting  the  two  defendants,  and 
not  a  special  one  under  the  provisions  of  sections  1187  and  1188  of  the 
Code  of  Civil  Procedure. 

The  question  as  to  whether  such  a  verdict  is  against  the  weight  of  evi- 
dence, or  whether  it  should  be  set  aside  for  inconsistency,  cannot  be  con- 
sidered by  the  Appellate  Division  on  an  appeal  from  the  judgment  alone 
but  only  on  appeal  from  the  order  refusing  to  set  it  aside  and  for  a  new 
trial. 

KBLiiOGK>,  J.,  dissented,  in  memorandum. 
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Appeal  by  the  defendant,  Buick  Motor  Company,  from  that 
portion  of  a  judgment  of  the  Supreme  Court  in  favor  of  plain- 
tiff which  is  against  the  said  defendant,  entered  in  the  office  of 
the  clerk  of  the  couniy  of  Albany  on  the  13th  day  of  October, 
1911,  upon  the  verdict  of  a  jury  rendered  after  a  trial  at  the 
Albany  Trial  Term. 

Also,  an  appeal  by  the  plaintiff,  Alfred  Pangburn,  from  that 
portion  of  the  same  judgment  entered  upon  the  verdict  of  a  jury 
in  favor  of  the  defendant,  Walter  N.  Groimsell,  dismissing  the 
complaint  as  to  said  defendant,  and  from  an  order  bearing  date 
the  26th  day  of  September,  1911,  and  entered  in  said  clerk's 
office,  denying  the  plaintiff's  motion,  made  upon  the  minutes, 
to  set  aside  such  verdict  and  for  a  new  trial  as  to  said 
defendant. 

William  L.  Visscher^  for  the  plaintiff. 

Andrew  J.  NelliSy  for  the  defendant  Buick  Motor  Company. 

Houghton,  J. : 

The  action  is  to  recover  damages  for  injuries  sustained  in 
being  run  over  in  one  of  the  public  streets  of  the  city  of  Albany 
by  a  racing  automobile  owned  by  the  defendant  Buick  Motor 
Company,  driven  by  the  defendant  Groimsell. 

The  plaintiff  joined  as  defendants  both  the  owner  and  the 
driver.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
against  the  company,  and  against  the  plaintiff  in  favor  of 
the  driver.  Although  the  defendant  company  made  a  motion 
on  the  minutes  of  the  trial  court  to  set  aside  the  verdict  and 
for  a  new  trial,  which  motion  was  denied,  it  appeals  from  the 
judgment  alone.  The  plaintiff  made  a  similar  motion  with 
respect  to  the  verdict  in  favor  of  Grounsell,  the  driver,  which 
motion  was  denied,  and  he  appeals  both  from  the  judgment 
and  the  order;  but  by  stipulation  on  the  argument  such  appeal 
by  plaintiff  was  not  argued  but  was  reserved. 

At  a  proper  time  during  the  progress  of  the  trial  the  defend- 
ant company  objected  to  proof  of  the  fact  that  Grounsell  was 
in  its  employ  or  engaged  in  its  business  at  the  time  of  the  acci- 
dent, on  the  ground  that  there  were  no  such  allegations  in  the 
complaint.    The  court  ruled  that  the  allegations  were  sufficient 
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to  permit  such  testimony,  and  after  excepting  to  such  ruling  it 
was  admitted,  subject  to  such  objection  and  exception,  that 
Groimsell  was  the  agent  and  manager  of  the  Buick  Motor 
Company  in  the  city  of  Albany  at  the  time  of  the  accident,  but 
no  such  admission  was  made  with  respect  to  the  fact  that  he 
was  engaged  in  the  business  of  the  company  when  the  accident 
occurred. 

We  think  the  ruling  of  the  learned  trial  court  as  to  the  suf- 
ficiency of  the  complaint  was  correct.     The  pleader  divided  his 
complaint  into  paragraphs.     The  1st  paragraph  alleged  the 
incorporation  of  the  motor  company  in  a  foreign  State,  and 
the  fact  that  it  was  doing  business  in  this  State  and  had  an 
office  for  the  transaction  of  business  in  the  city  of  Albany. 
The  2d  alleged  that  the  defendant  Grounsell  was  a  resident 
of  such  city,  and  the  3d  set  forth  that  while  the  plaintiff  was 
lawfully  engaged  in  the  transaction  of  his  business  on  one  of 
the  public  streets  in  such  city,   **  the  defendant  Walter  N. 
Grounsell,  driving  a  racing  automobile,  the  property  of  the 
defendant,  Buick  Motor  Company,  struck  the   plaintiff  and 
carried  him  a  considerable  distance  upon  the  forward  part  of 
said  automobile  and  then  it  dropped  the  plaintiff  and  said 
machine  ran  over  the  plaintiff  and  across  his  stomach."    The 
4th  paragraph  was  as  follows:  "  That  the  defendant,  its  serv- 
ants or  agents  so  carelessly,  neghgently  and  recklessly  drove 
and  managed  said  automobile  that  by  reason  of  said  reck- 
less, careless  and  negligent  management  of  said  automobile 
this  plaintiff  was  struck  and  run  over  by  said  automobile." 
The  5th  paragraph  related  to  the  injuries  received;  the  6th  the 
lack  of  negligence  on  the  part  of  the  plaintiff,  with  a  further 
statement  that  the  injuries  were  solely  caused  by  the  negli- 
gence of  the  defendant,  its  agents  or  servants.    The  7th  para- 
graph stated  as  to  plaintiff's  health  prior  to  the  accident,  and 
the  8th  as  to  expenses  which  he  had  incurred  by  reason  of 
his  injuries.     The  answer,  joined  in  by  both  defendants,  spe- 
cifically denied  the  4:th,  5th  and  6th  paragraphs  of  the  com- 
plaint, and  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  7th  and  8th,  and  further  set  forth  that 
the  plaintiff  was  heedless  of   the  fact  that  the  automobile 
described  in  the  complaint  was  lawfully  approaching  at  a 
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reasonable  rate  of  speed,  defendant  Grounsell  giving  warning 
of  its  approach,  and  carelessly  and  heedlessly  stepped  in  front 
of  the  same  in  such  manner  as  made  it  impossible  for  Groimsell 
to  see  him  or  avoid  running  over  him. 

By  failure  to  deny  them  the  defendants  admitted  the  first 
three  paragraphs  of  the  complaint,  amongst  the  allegations  of 
which  was  the  one  that  Grounsell  was  driving  an  automobile 
owned  by  the  defendant  company  when  it  struck  the  plaintiff. 
This  part  of  the  complaint  which  was  admitted,  did  not  allege 
that  Grounsell  was  the  servant  or  agent  of  the  company,  but 
the  4th  paragraph  did  allege  that  the  accident  was  caused  by 
the  negligence  and  recklessness  of  the  defendant  or  its  servants 
or  agents.  In  the  absence  of  any  requirement  to  make  the 
complaint  more  definite  and  certain  it  was  not  necessary  for 
the  plaintiff  to  plead  the  name  of  the  servant  or  agent  of  the 
company  who  was  driving  the  automobile  or  to  specifically 
plead  that  while  so  doing  he  was  engaged  in  the  business  of 
his  master.  While  the  complaint  might  have  been  more  artis- 
tic, we  think  it  was  sufficient  to  permit  proof  of  the  name  of 
the  servant  and  of  whether  or  not  he  was  engaged  in  the  busi- 
ness of  the  master  at  the  time  of  the  happening  of  the  accident. 

The  defendant  company  has  purposely  refrained  from  appeal- 
ing from  the  order  denying  defendant's  motion  upon  the  min- 
utes of  the  court  to  set  aside  the  verdict  of  the  jury  and  for  a 
new  trial. 

In  actions  of  tort  tried  by  a  jury  an  appeal  from  the  judg- 
ment alone  brings  up  for  review  by  the  Appellate  Division 
only  questions  of  law  arising  upon  exceptions  taken  during  the 
trial.  {Collier  v.  Collins^  172  N.  Y.  99.)  Questions  of  fact  in 
such  a  case  are  not  raised  by  any  exception  on  the  trial  but 
only  by  a  motion  for  a  new  trial  and  an  appeal  from  the  order 
if  the  motion  is  denied.  {Allen  v.  Com  Exchange  Bank,  181 
N.  Y.  278.)  The  question  whether  the  verdict  is  against  the 
weight  of  evidence,  therefore,  is  not  before  us  on  this  appeal 
from  the  judgment  alone.  {Ten  Eyck  v.  Witbeck^  55  App.  Div. 
165.) 

In  our  view  the  evidence  was  sufficient  to  authorize  the  jury 
to  pass  upon  the  question  as  to  whether  the  automobile  was 
being  driven  with  proper  care  and  whether  the  plaintiff  was 
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guilty  of  contributory  negligence,  and  whether  or  not  Groun- 
sell  was  engaged  in  ihe  business  of  the  defendant  company  at 
the  time  of  the  happening  of  the  accident.  The  only  doubt  at 
all  is  with  respect  to  the  last  proposition.  Grounsell  was  the 
manager  of  the  business  of  the  company  in  the  city  of  Albany. 
Prom  the  facts  proved  it  is  fair  to  assmne  that  that  business 
related  to  automobiles.  Automobile  men  in  company  with 
Grounsell  had  been  in  conference,  and  they  boarded  the 
machine,  which  was  in  his  charge  and  which  belonged  to  the 
defendant  company,  and  started  to  inspect  the  availabihty  of  a 
track  for  racing  automobiles,  apparently  with  a  view  to  a  race 
or  some  sort  of  automobile  exhibition.  While  the  defendant 
in  behalf  of  both  called  Grounsell  as  a  witness,  after  having 
admitted  that  he  was  the  manager  and  agent  of  the  company, 
the  defendant  company  was  careful  not  to  ask  him  whether  he 
was  engaged  in  the  business  of  the  defendant  company  at  the 
time  of  the  accident,  and  the  plaintiff  was  equally  wary  of  so 
doing.  The  plaintiff,  too,  was  entitled  to  such  inference  as 
might  legitimately  be  drawn  from  the  fact  that  Groimsell  was 
the  manager  of  the  defendant  company's  business  and  had  its 
racing  automobile  in  charge  and  undoubtedly  the  right  to  do 
with  it  whatever  he  might  think  would  inure  to  the  benefit  of 
his  company.  All  these  facts  and  circmnstances,  we  think, 
were  sufficient  to  permit  the  jury  to  find  that  Groimsell  was 
engaged  in  running  the  automobile  in  the  business  of  his  master 
when  the  accident  occurred,  and  the  court  did  not  err,  therefore, 
in  refusing  to  grant  defendant's  motion  for  a  nonsuit  or  a 
new  trial. 

The  most  serious  question  and  the  one  which  has  giv^i  us 
the  most  trouble  is  the  inconsistency  of  the  verdict  of  the  jury 
in  finding  substantial  damages  against  the  defendant  company 
and  a  verdict  of  no  cause  of  action  in  favor  of  the  driver 
through  whose  negligence  the  accident  occurred  and  through 
whom  alone  the  defendant  company  could  be  made  to  respond 
in  damages. 

The  plaintiff  could  have  sued  the  company  alone  or  Groun- 
sell alone,  or  brought  action  against  both  of  them,  as  he  did. 
The  liability  of  wrongdoera  to  the  person  injured  is  several  as 
well  as  joint.     {Kain  v.  Smith,  80  N.  Y.  458.)    Where  several 
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are  joined  as  defendants,  although  they  all  join  in  the  same 
answer  and  set  up  the  same  defenses,  it  is  the  privilege  of  each 
defendant  to  have  his  case  passed  on  by  a  jury,  and  he  is 
entitled  to  have  charged  that  the  jury  may  find  in  favor  of 
one  or  more  of  the  defendants  even  if  they  do  not  find  in  favor 
of  all.  {Kenyon  v.  Sherman ^  8  J.  &  S.  363.)  Where  two 
defendants  are  guilty  of  conversion  a  verdict  against  one  alone 
is  not  irregular.  {Kaufman  v.  People^ s  Warehouse  Co.,  10 
Misc.  Rep.  53.)  So  in  trespass,  although  both  be  guilty. 
{Lansing  v.  Montgomery ^  2  Johns.  382.)  The  same  rule 
applies  to  actions  for  negligence.  {Kirby  v.  D.  &  H.  C, 
Co,,  90  Hun,  588;  Walsh  v.  N.  F.  C,  &  H.  R.  R.  R.  Co., 
204  N.  Y.  58.)  Where  the  jury  by  their  verdict  attempt  to 
sever  the  damages  and  find  a  small  amount  against  one 
defendant  and  a  larger  amount  against  the  other,  it  has  been 
held  that  the  plaintiff  is  entitled  to  enter  judgment  against  all 
for  the  larger  amount  and  disregard  the  severance.  {Beal  v. 
Finch,  11  N.  Y.  128;  Post  v.  Stockwell,  34  Him,  373.)  Or  on 
the  rendering  of  such  a  verdict  of  severance  the  plaintiff  can 
submit  to  a  nonsuit  as  to  all  of  the  defendants  except  the  one 
against  whom  the  larger  amount  has  been  assessed.  {O^Shea 
V.  Kirker,  8  Abb.  Pr.  69.)  In  an  action  for  wrongful  deten- 
tion against  three  defendants  the  fact  that  the  jury  disagrees 
as  to  one  does  not  affect  their  verdict  against  the  others,  and 
is  not  prejudicial  to  them  although  the  complaint  alleges  a  con- 
spiracy between  all  the  defendants.  {Lockwood  v.  Bartlett,  7 
N.  Y.  Supp.  481.) 

Most  of  the  above  cases  arose  in  actions  for  assault,  con- 
version and  trespass  and  the  like,  but  in  Moore  v.  Fitchburg 
Railroad  Corporation  (4  Gray,  465)  the  conductor  of  a  passen- 
ger train  and  the  railroad  itself  were  sued;  and  in  Illinois 
Central  Railroad  Co.  v.  Murphy  (11  L.  E.  A.  [N.  S.]  352)  the  • 
engineer  and  the  railroad  company  were  sued.  In  each  case 
the  jury  rendered  a  verdict  of  no  cause  of  action  in  favor  of 
the  servant  and  a  verdict  of  substantial  damages  against  the 
company.  On  appeal  it  was  held  that  the  company  being  sev- 
erally liable  as  well  as  the  servant  had  no  cause  for  legal  com- 
plaint that  the  servant  was  not  held  as  well  as  itself,  because 
the  plaintiff  was  entitled  to  his  judgment  in  any  event,  and  he 
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alone  could  complain  that  all  the  wrongdoers  were  not  held 
responsible. 

From  these  authorities  it  is  plain  that  the  judgment  entered 
on  the  present  verdict  is  not  void.  True,  it  is  an  unseemly  ver- 
dict for  the  jury  to  render,  for  they  were  instructed  that  they 
could  not  find  a  verdict  against  the  motor  company  unless 
they  found  that  the  servant  Grounsell  was  negligent  in  the 
management  of  the  automobile.  It  is  likewise  true  that  the 
verdict  indicated  an  inclination  on  the  part  of  the  jury  to  hold 
a  corporation  in  damages  where  it  would  exonerate  an  indi- 
vidual. Such  a  situation  would  appeal  strongly  to  the  court 
as  a  reason  for  setting  aside  the  verdict,  but  such  circum- 
stance does  not  make  the  judgment  entered  on  such  a  verdict 
void,  and  it  cannot  be  considered  on  an  appeal  from  the  judg- 
ment itself  unaccompanied  by  an  appeal  from  the  order  deny- 
ing the  motion  for  a  new  trial. 

The  defendant  company's  motion  to  set  aside  the  verdict  was 
based  only  on  the  grounds  specified  in  section  999  of  the  Code, 
and  not  upon  the  specific  ground  that  the  verdict  was  incon- 
sistent. Even  if  the  motion  was  broad  enough  to  authorize 
the  setting  aside  of  the  verdict  because  of  its  inconsistency 
and  impropriety,  the  appellant  has  carefully  refrained  from 
allowing  this  court  to  exercise  its  discretion  and  pass  upon  the 
propriety  of  the  order  refusing  to  set  aside  the  verdict  by  pm*- 
posely  forbearing  to  appeal  therefrom. 

In  Whittaker  v.  D.  &  H.  C.  Co.  (49  Him,  400)  and  in  Pic- 
ard  V.  Lang  (3  App.  Div.  51)  and  in  Oriebel  v.  Rochester 
Printing  Co.  (8  id.  450),  where  new  trials  were  granted  because 
the  trial  judge  submitted  the  case  to  the  jury  upon  a  wholly 
erroneous  theory,  notwithstanding  there  was  no  exception, 
there  was  an  appeal  from  the  orders  denying  the  motions  for  a 
new  trial  as  well  as  from  the  judgments,  and  People  v.  Mtinroe 
(190  N.  Y.  435)  was  a  criminal  case  in  which  all  intermediate 
orders  are  reviewable  on  an  appeal  from  the  judgment  alone. 
This  court  on  appeal  from  the  judgment  alone  is  in  the  same 
position  the  Court  of  Appeals  found  itself  in  Gray  v.  Brooklyn 
Heights  R.  R.  Co.  (175  N.  Y.  448),  where  inconsistent  verdicts 
were  rendered  in  actions  for  negUgence  brought  by  husband 
and  wife  and  tried  together. 
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If  the  judgment  entered  on  the  present  verdict  could  be  held 
to  be  void,  of  course  on  an  appeal  therefrom  this  court  would 
have  the  power  to  set  it  aside.  In  oxir  view,  it  not  being  void, 
and  the  plaintiff  having  had  the  right  to  sue  the  company  alone 
without  the  joining  of  its  agent  and  manager,  and  there  being 
suificient  evidence  to  warrant  the  submission  of  the  various 
questions  to  the  jury,  we  think  we  cannot  set  it  aside  if  we 
would.  We  are  of  opinion  also  that  we  ought  not  to  set  it 
aside  if  we  had  that  power  because  of  the  course  pursued  by 
the  defendant  company  on  the  trial.  In  the  body  of  his  charge 
the  court  had  told  the  jury  that  if  they  should  find  that  one  of 
the  defendants  was  negligent,  and  the  other  was  not  guilty  of 
negligence,  then  their  verdict  might  be  against  one  defendant 
and  not  against  the  other.  The  defendant  company  took  no 
exception  to  this  charge  nor  made  any  request  in  connection 
therewith,  but,  on  the  contrary,  the  court  concluding  his  charge 
in  these  words:  "If  you  find  one  defendant  is  liable,  and  not 
the  other,  your  verdict  should  be  against  that  defendant  alone, 
and  not  against  the  other;"  defendant's  counsel  said:  "And 
for  the  other  it  will  be  of  no  cause  of  action,"  to  which  the 
court  responded:  "  Yes,  that  is  true."  It  is  manifest  from  this 
attitude  that  the  defendant  company  took  the  chances  of  being 
exonerated  by  the  jury,  and  of  obtaining  a  verdict  in  its  favor, 
and  of  having  persuaded  the  jury  that  if  any  verdict  at  all 
was  to  be  rendered  against  either  defendant,  it  should  and 
would  be  only  against  the  driver  himself. 

The  verdict  was  not  a  special  one  under  the  provisions  of 
sections  1187  and  1188  of  the  Code,  as  the  appellant  urges,  in 
which  the  special  finding  was  inconsistent  with  the  general 
verdict.  No  special  questions  were  submitted  and  no  special 
findings  were  made.  It  was  a  general  verdict  respecting  the 
two  defendants. 

It  follows  that  the  judgment  appealed  from  by  the  Buick 
Motor  Company  must  be  affirmed,  with*  costs. 

All  concurred,  except  Kellogo,  J. ,  dissenting  in  memorandum. 

Kellogg,  J.  (dissenting): 

The  theory  of  the  plaintiff's  case  was,  and  the  court  charged, 
that  the  defendant  Buick  Motor  Company  was  not  liable  except 
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for  the  negligence  of  Grounsell.  The  verdict  of  the  jury 
established  that  Grounsell  was  not  negUgent.  The  judgment 
against  appellant  is  contrary  to  the  law  of  the  case,  and  cannot 
stand.  {People  v.  Munroe,  119  App.  Div.  TO*;  190  N.  Y.  435.) 
I  favor  reversal. 

Judgment  affirmed,  with  costs. 


The  People  op  the  State  op  New  York  ex  reL  David 
Williams  Company,  Relator,  v.  William  Sohmeb,  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

Third  Department,  June  27,  1912. 

Tax — franchise  tax  on  forei^  corporation  —  capital  employed  within 
State  -—  open  book  accounts. 

Current  open  book  accounts  due  from  non-residents  at  the  business  offices 
of  foreign  corporations  maintained  in  this  State  constitute  capital 
employed  within  the  State,  within  the  meaning  of  section  182  of  the  Tax 
Law,  for  the  purpose  of  computing  a  franchise  tax. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  24th  day  of  June,  1911,  directed  to  William  Sohmer,  as 
Comptroller  of  the  State  of  New  York,  commanding  him  to 
certify  and  return  to  the  office  of  the  clerk  of  the  county  of 
Albany  all  and  singular  his  proceedings  had  in  relation  to  the 
revision  and  readjustment  of  the  franchise  tax  imposed  upon 
the  relator  for  the  year  ending  October  31,  i909. 

Edward  H.  Fallows  [Oeorge  M.  Judd  of  counsel],  for  the 
relator. 

Thomas  Carmody,  Attorney- General  [Franklin  Kennedy y 
Deputy],  for  the  respondent. 

Houghton,  J. : 

The  relator  is  a  foreign  corporation  organized  under  the 
laws  of  the  State  of  Maine  and  has  its  official  office  at 
Augusta  in  that  State,  but  has  no  property  and  does  no 
business  there  except  such  as  is  necessary  to  maintain  its 
incorporation. 
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Its  business  is  publishing,  and  it  publishes  the  periodicals 
known  as  The  Iron  Age,  The  Metal  Worker  and  The  Build- 
ing Agey  as  well  as  some  few  books  on  technical  subjects. 
The  main  business  office  is  in  the  city  of  New  York.  Subscrip- 
tions are  received  and  paid  for  and  its  periodicals  are  published 
and  mailed  to  subscribers  there.  Advertising  contracts,  which 
constitute  the  principal  source  of  income,  are  received, 
approved,  directed  to  be  executed  and  paid  for  at  such  office, 
and  the  books  which  it  publishes  are  sold  therefrom.  Its  only 
bank  account  is  kept  there.  Its  principal  officers  and  business 
managers  reside  and  perform  their  services  in  that  city,  except 
its  supervisor  of  agencies  who  largely  travels  outside  the  State. 
In  Boston,  Philadelphia,  Chicago,  Pittsburg  and  in  several 
other  cities  throughout  the  coimtry  it  maintains  agencies  for 
the  soliciting  of  advertising,  all,  however,  under  the  direction 
and  supervision  of  the  New  York  office. 

The  relator  concedes  that  it  is  doing  business  within  the 
State  of  New  York  and  that  it  should  pay  a  franchise  tax  on 
about  one-third  of  its  capital  as  being  employed  therein.  The 
Comptroller  determined  that  all  of  its  capital  was  being 
employed  in  this  State  and  imposed  a  franchise  tax  upon  that 
basis. 

In  roimd  numbers  the  relator's  total  average  value  of  stock 
in  trade,  bills  and  accounts  receivable  and  monthly  bank  bal- 
ances during  the  year  in  question  was  $120,000.  The  one-third 
which  the  relator  concedes  represents  employment  of  capital 
in  this  State  is  made  up  of  stock  in  trade,  monthly  bank  bal- 
ance, subscriptions  to  the  periodicals  and  amounts  received 
from  advertisers  residing  in  the  State  of  New  York.  The 
other  two-thirds  is  represented  by  open  book  accoimts  against 
non-resident  advertisers  obtained  through  the  efforts  of  the 
agencies  maintained  by  the  relator  in  the  cities  of  other 
States. 

Notwithstanding  the  fact  that  these  contracts  for  advertis- 
ing are  forwarded  by  the  agents  to  the  New  York  office  for 
acceptance  and  execution,  and  that  the  amoimts  due  thereon 
are  payable  at  such  office,  the  relator  insists  that  these  open 
book  accoimts  cannot  be  deemed  properly  within  this  State,  or 
to  represent  business  carried  on  or  capital  employed  therein 
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within  the  meaning  of  section  182  of  the  Tax  Law  (Consol. 
Laws,  chap.  60;  Laws  of  1909,  chap.  62)  for  the  purpose  of 
computing  a  franchise  tax,  because  their  situs  is  either  at  the 
home  oflSce  of  the  corporation  in  the  State  of  Maine  or  in  the 
various  States  where  the  debtors  reside  or  where  its  soliciting 
agencies  are  maintained. 

It  is  conceded  that  if  notes  or  other  negotiable  instruments 
had  been  taken  from  the  foreign  advertisers  and  were  being 
held  at  the  New  York  office  until  paid,  under  the  authority  of 
People  ex  rel.  Burke  v.  Wells  (184  N.  Y.  276)  a  different  rule 
would  apply,  and  that  the  situs  of  the  instruments  would  be 
here  and  that  they  would  represent  capital  employed  in  business 
carried  on  in  this  State. 

In  the  above  case  bills  receivable  represented  by  open  book 
accounts  as  well  as  notes  held  for  merchandise  sold  had  been 
included  in  an  assessment  against  a  foreign  corporation  doing 
business  in  the  city  of  New  York.  The  relator  had  failed  to 
properly  present  the  question  and  the  coiul;  declined  to  decide 
whether  the  open  accounts  so  differed  from  notes  as  to  render 
them  not  subject  to  taxation  as  part  of  the  capital  employed  by 
the  corporation  within  this  State. 

This  court  in  Peoj:>le  ex  rel.  North  American  Company  v. 
Miller  (90  App.  Div.  560;  affd.,  182  N.  Y.  521)  expressly  held 
that  in  computing  a  franchise  tax  it  was  proper  to  include  as 
part  of  the  capital  employed  by  a  foreign  corporation  doing 
business  in  this  State  the  average  amount  of  bills  and  accounts 
receivable  by  it  from  customers  in  other  States,  as  it  also  held 
in  People  ex  rel.  Union  Sulphur  Company  v.  Olynn  {125  App. 
Div.  328).  The  reported  decisions  of  these  cases  do  not  state 
that  the  accounts  were  due  from  non-residents  of  the  State, 
but  the  records  on  appeal  disclose  that  such  open  accounts  were 
due  from  debtors  residing  outside  the  State.  In  the  case  of 
the  North  American  Company  a  large  part  of  the  bills  receiva- 
ble consisted  of  an  account  due  from  an  Ohio  corporation,  and 
in  the  Union  Sulphur  Company  case  a  very  large  sum  was 
represented  by  open  accounts  due  for  sulphur  sold  from  the 
company's  mines  in  Louisiana  to  customers  in  the  various 
States,  including  New  York.  In  each  case  it  was  claimed  that 
open  accounts  due  from  non-residents  did  not  represent  the 
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employment  of  capital  in  this  State,  although  the  contracts 
were  made  here,  and  the  accomits  were  payable  here  in  the 
regular  course  of  business,  but  the  contrary  was  held  by  the 
Comptroller  and  his  determination  was  affirmed  in  the  former 
case,  and  in  thtf  latter  his  conclusion  was  upheld  in  that  regard 
although  his  determination  was  reversed  on  another  ground. 

A  distinction  was  made  in  People  ex  rel.  Rees^  Sons  v.  Mil- 
ler (90  App.  Div.  691),  and  it  was  held  by  this  court  that  bills 
receivable  for  merchandise  manufactured  and  sold  out  of  the 
State  to  non-residents  by  a  domestic  corporation,  and  which 
goods  had  never  come  within  the  State,  did  not  constitute  a 
part  of  capital  employed  within  this  State,  or  form  a  basis  upon 
which  to  estimate  a  franchise  tax.  In  this  last  case  the  corpo- 
ration was  a  domestic  one  which  had  gone  out  of  the  State  and 
employed  its  capital,  and  in  the  other  cases  foreign  corpora- 
tions had  come  into  this  State  to  do  business  and  employ  their 
capital.  If  there  be  any  conflict  between  the  cases,  however, 
the  latter  must  be  deemed  to  have  been  overruled  by  the  affirm- 
ance by  the  Court  of  Appeals  in  the  North  American  Company 
case,  and  the  later  decision  of  this  court  in  the  Union  Sulphur 
Company  case. 

The  provisions  of  section  7  of  the  Tax  Law  with  respect  to 
the  taxing  of  non-residents  doing  business  in  this  State  upon 
the  capital  invested  in  such  business  are  quite  similar  to  those 
contained  in  section  182  of  that  law  providing  for  the  payment 
of  a  franchise  tax  by  a  foreign  corporation  doing  business  here 
upon  the  amount  of  capital  employed  herein. 

In  People  ex  rel.  Yellow  Pine  Company  v.  Barker  (23  App. 
Div.  624;  affd.,  155  N.  Y.  665,  on  the  prevailing  opinion  below) 
the  only  question  involved  was  whether  book  accounts  due  a 
foreign  corporation  doing  business  in  this  State  for  merchan- 
dise sold  by  it  in  the  course  of  its  business  here  were  properly 
included  as  a  part  of  its  capital  invested  in  its  business  in  this 
State,  and  it  was  held  that  they  were.  This  doctrine  was 
reiterated  and  approved  in  People  ex  rel.  Armstrong  Cork 
Company  v.  Barker  (157  N.  Y.  159). 

These  decisions  themselves  do  not  show  that  the  book 
accounts  represented  claims  against  non-resident  debtors,  but 
the  records  on  appeal  show  such  must  have  been  the  fact.    In 
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the  Yellow  Pine  Company  case,  on  the  hearing  before  the 
commissioners  of  taxes  and  assessments,  the  counsel  for  the  city 
asked  what  was  owing  to  the  company  for  merchandise  sold  in 
the  State  (meaning,  it  is  assumed,  through  its  place  of  business 
in  the  city  of  New  York).  The  counsel  for  the  company 
objected  to  such  inquiry  on  the  ground  that  open  and  current 
accoimts  could  not  be  regarded  as  personal  property  or  capital 
employed  in  this  State  because  the  situs  of  such  intangible 
assets  were  at  the  home  office  of  the  corporation  in  the  State 
of  New  Jersey,  where  it  was  subject  to  taxation  and  where 
alone  equities  could  be  adjusted.  This  objection  was  held 
untenable.  It  is  quite  inconceivable  that  a  corporation  doing 
business  on  the  scale  that  this  one  is  shown  to  have  done  had  no 
book  accounts  against  parties  outside  the  State  of  New  York. 

The  same  situation  was  presented  in  the  Armstrong  Cork 
Company  case,  with  the  addition  that  all  the  collections  from 
the  open  accounts,  after  deducting  the  expenses  of  the  New 
York  office,  were  transmitted  to  the  home  office  of  the  corpo- 
ration in  Pennsylvania,  where  a  large  part  of  its  regular  bua- 
ness  was  carried  on. 

The  character  of  the  business  which  renders  a  non-resident 
or  foreign  corporation  doing  business  in  this  State  taxable 
is  discussed  in  People  ex  rel.  Farcy  &  Oppenheim  Co.  v. 
Wells  (183  N.  Y.  264)  and  in  People  ex  rel.  International 
Banking  Corporation  v.  Raymond  (117  App.  Div.  62;  affd., 
188  N.  Y.  551),  but  neither  of  these  cases  involved  the  precise 
question  at  bar. 

The  learned  judge  writing  the  opinion  in  the  Yellow  Pine 
Company  case  concedes  that  ordi^^arily  intangible  property, 
choses  in  action  and  debts  are  regarded  by  a  fiction  of  law^ 
having  their  situs  at  the  place  of  residence  of  the  creditor,  but 
points  out  that  those  things  constituting  property  which  are 
used  for  the  purposes  of  trade  or  business  in  a  particular  local- 
ity for  all  purposes  of  that  trade  or  business  have  a  situs  where 
they  are  so  used,  and  concludes  that  where  goods  once  within 
the  State  are  sold  on  credit  the  credit  so  given  is  not  transferred 
to  the  domicile  of  the  foreign  corporation  but  remains  within 
the  State,  representing  for  the  purposes  of  taxation  the  property 
which  had  been  sold. 
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In  People  ex  rel.  Tower  Company  v.  Wells  (98  App.  Div.  82; 
aflfd.,  182  N.  Y.  553,  on  opinion  below)  the  ojfifice  of  the 
foreign  corporation  in  this  State  was  held  to  be  a  mere  conduit 
through  which  goods  passed  to  customers,  the  money  received 
therefor  being  remitted  to  the  home  office  of  such  corporation. 

In  the  present  case  all  the  moneys  collected  from  residents  of 
other  States  for  advertising  in  the  relator's  periodicals  were 
collected  by  and  remained  in  the  New  York  office  and  were 
deposited  in  its  bank  account  in  that  city  which  was  the  only 
one  the  relator  possessed.  Such  moneys  were  not  collected  for 
transmission  to  the  office  of  the  corporation  in  the  State  of  Maine 
for  that  office  was  a  mere  official  one  and  did  no  business  and 
handled  no  money.  Whenever  a  foreign  advertiser  paid  his 
bill  the  money  came  to  the  New  York  office  and  remained  there 
until  again  used  in  business.  All  of  the  business  of  the  relator 
fvas  conducted  from  that  office  as  though  it  had  no  other.  All 
of  its  advertising  contracts  were  made  or  approved  here  and 
fulfilled  by  publishing  in  its  various  periodicals  published  and 
mailed  here,  and  all  of  its  expenses  were  paid  here.  There 
was  no  attempt  to  separate  the  domestic  advertiser  from  the 
foreign  one,  or  to  conduct  the  local  business  in  any  different 
way  from  that  in  which  it  was  conducted  for  patrons  in  other 
States.  The  business  was  conducted  as  an  entirety;  managed, 
controlled  and  carried  on  from  the  New  York  office,  and  in  our 
opinion  the  fact  that  a  large  proportion  of  the  claims  arising 
through  such  business  were  against  non-residents  of  the  State, 
did  not  relieve  the  relator  from  the  imposition  of  a  franchise  tax 
thereon  and  did  not  transfer  those  credits  from  the  State  of  New 
York  to  the  domicile  of  the  corporation  in  the  State  of  Maine. 

A  great  number  of  foreign  corporations  have  their  principal 
place  of  business  in  the  city  of  New  York  and  the  question 
involved  must  frequently  arise.  Although  the  records  of  the 
cases  show,  as  has  been  pointed  out,  that  current  open  book 
accounts  due  at  the  business  offices  of  foreign  corporations 
maintained  in  the  State  of  New  York,  have  been  taken  as  a 
basis  for  computing  the  franchise  tax  of  such  corporations, 
perhajw  the  question  has  not  been  so  squarely  presented  as  in 
the  present  case.  The  question  is  an  important  one  in  view  of 
the  large  number  of  foreign  corporations  carrying  on  business 
App.  Div.— Vol.  CLI.        49 
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in  this  State.  It  is  because  of  this  that  we  have  set  forth  our 
views  at  such  length. 

It  appeared  upon  the  rehearing  that  there  was  a  small 
amount  of  office  furniture  in  some  of  the  advertising  soliciting 
offices  throughout  the  country;  but  the  relator  did  not  prove 
the  value  of  such  furniture  with  sufficient  definiteness  so  that 
the  Comptroller  was  able  to  fix  its  value.  Moreover,  in  its 
report  the  relator  claimed  no  exemption  on  accoimt  of  such 
investment  outside  the  State.  Under  the  circumstances  the 
Comptroller  was  justified  in  refusing  to  allow  any  exemption 
on  that  account. 

It  follows  that  the  determination  of  the  Comptroller  should 
be  confirmed,  with  fifty  dollars  costs  and  disbursements. 

All  concurred. 

Determination  of  Comptroller  unanimously  confirmed,  with 
fifty  dollars  costs  and  disbursements. 


George  W.  Weaes,  Appellant,  v.  Stanley  Johnson  and 
WnjjAM  S.  Lawrence,  Respondents. 

Third  Department,  June  27,  1912. 

Sale — breach  of  warranty  as  to  horse —evidence  —-cataracts  not  patent 
defect — Ck>unty  Court — power  to  reverse  judgment  of  justice  of  the 
peace — damages. 

In  an  action  to  recover  damages  for  an  alleged  breach  of  warranty  in  the 
sale  of  a  horse,  plaintiff  clauuing  that  one  of  the  defendants  stated  to 
him  that  the  horse  **  was  a  good,  straight  horse  and  all  right/'  evidence 
examined,  and  held,  to  establish  that  the  horse  was  blind  from  cataracts 
at  the  time  of  the  sale  and  delivery,  and  that  the  blindness  was  not 
patent  and  visible. 

The  authority  conferred  on  County  Courts  to  reverse  a  judgment  of  the 
Justiee^s  Court,  even  as  against  the  weight  of  evidence,  is  to  be  exer- 
cised only  when  the  judgment  is  so  plainly  against  the  weight  and  pre- 
ponderance of  proof  that  it  can  be  seen  that  the  justice  could  not 
reasonably  have  arrived  at  the  decision  made. 

Hence,  where  a  horse  was  sold  for  $826,  a  judgment  of  the  Justice^s  Court 
allowing  the  plaintiff  $180  damages  for  breach  of  warranty  should  be 
sustained,  although  the  difference  in  the  value  of  the  horse  if  sound  or 
if  blind  ranged  from  $50,  as  testified  to  by  one  of  the  defendants,  to  $175, 
as  testified  to  by  one  of  the  other  witnesses. 
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Appeal  by  the  plaintiff,  George  W.  Wears,  from  an  order 
of  the  County  Court  of  Franklin  county,  entered  in  the  office 
of  the  clerk  of  said  county  on  the  18th  day  of  October,  1911, 
and  also  from  a  judgment  entered  in  said  clerk's  office  on  the 
same  day  reversing  a  judgment  of  the  justice  of  the  peace  in 
favor  of  the  plaintiff,  rendered  on  the  26th  day  of  January, 
1911. 

Edward  P.  Martin  [Theodore  H.  Swift  of  counsel],  for  the 
appellant. 

George  J,  Moore,  for  the  respondents. 

Lyon,  J. : 

This  action  was  brought  to  recover  damages  on  account  of 
an  alleged  breach  of  warranty  in  the  sale  of  a  horse,  the  plain- 
tiff claiming  that  during  the  negotiations  for  the  sale  one  of  the 
defendants  stated  to  him  that  the  horse  "  was  a  good,  straight 
horse  and  all  right,"  relying  upon  the  truthfulness  of  which  the 
plaintiff  purchased  the  horse,  paying  the  defendants  therefor 
$225.  The  plaintiff  testified  that  within  an  hour  of  the  deliv- 
ery of  the  horse  and  the  payment  of  the  purchase  price  he  dis- 
covered that  the  horse  was  blind,  of  which  fact  he  notified  one 
of  the  defendants  the  second  day  thereafter,  demanding  that 
the  defendants  repay  the  money  and  take  the  horse,  which 
defendants  refused  to  do,  whereupon  the  plaintiff  brought  this 
action  in  Justice's  Court  and  was  awarded  judgment  for  $130 
damages,  with  costs.  From  that  judgment  an  appeal  was 
taken  to  the  Coimty  Court,  which  reversed  the  judgment,  with 
costs,  and  ordered  a  retrial  before  another  justice.  From  the 
order  and  judgment  of  reversal  appeal  has  been  taken  to  this 
court. 

It  is  probably  needless  to  say,  that  as  is  frequent  in  suits  of 
this  character,  the  testimony  was  conflicting.  The  learned 
county  judge  in  his  opinion  of  reversal  states  that  the  evidence 
abundantly  sustains  the  conclusion  that  the  warranty  was 
made  as  claimed,  but  does  not  establish  that  the  horse  was 
blind  by  a  preponderance  of  evidence  or  even  to  a  reasonable 
certainty,  but  on  the  other  hand  does  establish  to  a  reasonable 
certainty  that  the  horse  had  a  disease  which  the  ordinary  man 
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could  not  discover  and  which  afterwards  as  a  natural  conse- 
quence resulted  in  blindness.  The  opinion  further  states  that 
the  warranty  being  general  did  not  cover  visible  and  patent 
defects  readily  discoverable  by  inspection,  and  that  the  evi- 
dence does  not  satisfactorily  establish  the  blindness  of  the 
horse  at  the  time  of  the  sale,  and  that  if  such  blindness  then 
existed  it  was  a  patent  and  visible  defect,  and  hence  one  for 
which  an  action  upon  such  warranty  will  not  he.  Without 
considering  whether  the  existence  of  a  disease  in  the  horse  at 
the  time  of  the  sale  as  above  stated  constituted  a  breach  of 
the  warranty,  we  are  of  the  opinion  that  the  evidence  fairly 
established  the  fact  that  the  horse  was  blind  at  the  time  of  the 
sale  and  deUvery,  as  found  by  the  trial  justice.  If  the  evi- 
dence did  so,  then  the  County  Court  should  not  have  reversed 
the  judgment,  as  the  authority  conferred  on  County  Courts  to 
reverse  a  judgment  of  the  Justice's  Court  even  as  against  the 
weight  of  evidence  is  to  be  exercised  only  when  the  judgment 
is  so  plainly  against  the  weight  and  preponderance  of  proof 
that  it  can  be  seen  that  the  justice  could  not  reasonably  have 
arrived  at  the  decision  which  he  made.  {Murtagh  v.  Demp- 
seyy  85  App.  Div.  204;  Brewer  v.  Califf,  103  id.  138.)  The 
County  Court  in  such  a  case  is  a  court  of  review  and  not  a  court 
of  original  jurisdiction  to  decide  the  facts.  {McRavyY.  Barto^ 
114  App.  Div.  262.) 

It  appeared  from  the  testimony  that  the  horse  had  been 
treated  for  an  eye  difficulty  about  ten  months  before  the  time 
of  the  sale,  but  it  was  claimed  by  defendants  that  he  had 
entirely  recovered.  The  plaintiff  testifies  that  he  discovered 
that  the  horse  was  blind  within  an  hour  after  the  deUveiy 
to  him.  An  examination  made  by  a  veterinarian  nine  days 
thereafter  disclosed  a  small  cataract  in  one  eye  and  a  well- 
developed  cataract  in  the  other,  which,  in  the  opinion  of  the 
veterinarian,  had  been  at  least  three  or  four  months  in  form- 
ing, and  which  had  not  come  into  existence  within  the  nine 
days  succeeding  the  delivery  of  the  horse,  as  defendants  con- 
tended might  be  the  fact.  While  contradictory  testimony  was 
produced  on  the  part  of  the  defendants,  the  evidence  as  a 
whole  is  convincing  that  the  horse  was  afflicted  with  cataracts 
at  the  time  of  the  sale. 
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As  to  the  defense  that  the  bUndness  was  patent  and  visible 
and  hence  that  in  any  event  no  recovery  should  have  been  had 
by  plaintiff,  the  veterinarian  called  to  testify  upon  the  subject 
stated :  * '  This  eye  trouble  is  quite  hard  to  detect.  To  examine 
for  cataract  you  have  to  have  the  eye  shaded  and  have  the 
light  strike  the  eye  in  a  certain  way.  There  are  certain  lights 
that  you  use  to  detect  the  presence  of  cataract.  There  is  no 
cure  for  this  trouble.  *  *  *  Could  not  tell  this  one  by 
standing  and  looking  at  him.  *  *  *  They  would  have  to 
look  close  to  see  it.  The  cataract  is  back  of  pupil  of  eye  in 
lens.  Could  tell  it  by  looking  close.  *  *  *  The  lights  I  used 
to  examine  this  eye  enabled  me  to  look  into  the  eyeball." 
Further  proof  that  the  blindness  was  not  patent  and  visible  is 
found  in  the  fact  that  neither  the  plaintiff  nor  any  of  the  wit- 
nesses who  examined  the  horse  at  the  time  of  the  sale  dis- 
covered it,  and  that  certain  of  defendants'  employees  who  had 
taken  care  of  the  horse  testified  that  they  had  never  noticed  any- 
thing wrong;  and  other  employees  testified  that  they  did  not 
know  whether  the  horse  was  blind  or  not. 

As  to  the  contention  of  defendants  that  the  damages  fixed 
by  the  justice  were  not  warranted  by  the  evidence,  it  appears 
that  no  witness  placed  the  difference  in  value  of  the  horse  if 
sound  or  if  blind  at  precisely  $130,  yet  the  differences  in  value 
as  stated  ranged  from  $50,  as  testified  to  by  one  of  the  defend- 
ants, to  $175,  as  testified  to  by  one  of  the  other  witnesses,  and 
it  was  for  the  justice,  in  view  of  all  the  evidence,  to  fix  the 
damages  sustained  by  plaintiff,  which  he  seems  to  have  properly 
done. 

The  judgment  and  order  of  the  County  Court  reversing  the 
judgment  of  the  Justice's  Court  should  be  i*eversed,  and  the 
judgment  of  the  Justice's  Court  affirmed,  with  costs  in  this 
court  and  in  the  Coimty  Court. 

All  concurred. 

Judgment  of  the  County  Court  reversed,  with  costs,  and 
judgment  of  the  Justice's  Court  affirmed. 
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In  the  Matter  of  the  Estate  of  C.  Will  Chappell,  Deceased, 
under  the  Acts  in  Relation  to  Taxable  Transfers  of 
Property. 

Trust  and  Deposit  Company  of  Onondaga,  as  Executor  of 
and  Trustee  under  the  Last  Will  and  Testament  of  C.  Will 
Chappell,  Deceased,  and  Others,  Appellants;  The  Comp- 
troller of  the  State  of  New  York,  Respondent. 

Third  Department,  June  27,  1912. 
Tax  —  inheritance  tax  —  valuation  of  stock. 

In  appraising  stock  so  as  to  assess  an  inheritance  tax  the  actual  market 
value  should  be  ascertained.  The  amount  of  the  stock,  the  market  for  it 
and  whether  a  large  block  can  be  sold  are  elements  to  be  considered  in 
fixing  its  value. 

Where  the  apparent  book  value  of  stock  after  deducting  the  *' wat^r"  is 
about  par,  and  the  highest  price  it  has  sold  for  is  seventy  dollars  per  sliare, 
and  there  is  no  real  market  for  any  large  amount  of  the  stock,  although 
it  might  be  sold  in  blocks  of  100  or  200  shares  at  sixty  dollars  per  share,  a 
valuation  of  ninety  dollars  per  share  is  excessive. 

Betts,  J.,  dissented. 

Appeal  by  the  Trust  and  Deposit  Company  of  Onondaga, 
as  executor  and  tiiistee,  etc.,  of  C.  Will  Chappell,  deceased, 
and  others,  from  a  decree  of  the  Surrogate's  Court  of  the 
county  of  Madison,  entered  in  said  Surrogate's  Court  on  the 
18th  day  of  September,  1911,  fixing  and  modifying  the  inher- 
itance tax  on  the  estate  of  C.  Will  Chappell  on  an  appeal  from 
an  order  of  said  court  made  and  entered  in  said  court  on  the 
27  th  day  of  December,  1910. 

Hiscock,  Doheny,  Williams  &  Cowie  [Leroy  B.  WiUianis 
of  counsel],  for  the  appellant. 

Albert  E.  Campbell  [H.  W.  Coley  of  counsel],  for  the 
respondent. 

Kellogg,  J. : 

The  intestate  owned  3,219  shares  of  stock  in  the  National 
Casket  Company,  which  in  the  order  appealed  from  are 
appraised  at  $90  per  share.     The  company  was  capitalized  at 
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$4,350,000  in  shares  of  $100  each,  with  a  bonded  debt  of 
$800,000.  Its  reports  indicate  a  surplus  of  $1,544,572.98, 
which  had  been  accumulated  from  the  earnings  of  the  last 
tweniy-two  years.  This  made  the  apparent  book  value  of  the 
stock  about  $140  per  share.    It  pays  a  five  per  cent  dividend. 

Mr.  Chase,  a  banker,  a  director  in  the  company  and  one  of 
its  organizers,  swore  that  when  the  company  was  organized, 
property  was  turned  into  it  at  $1,447,806.26  over  cost,  which, 
as  he  says,  was  really  water.  Deducting  the  so-called  water, 
left  its  apparent  book  value  about  par.  Mr.  Chase  swears 
the  highest  price  the  stock  had  sold  for  was  $70  per  share.  The 
intestate  was  the  president  and  general  manager  of  the  com- 
pany, and  it  is  not  probable  that  his  death  enhanced  the  value 
of  the  stock. 

The  evidence  indicates  that  there  was  no  real  market  for  any 
large  amoimt  of  stock.  The  witness  Chase  says  that  this 
stock  could  perhaps  be  sold  in  blocks  of  100  or  200  shares  each  at 
$60  per  share.  He  contrasts  its  value  unfavorably  with  United 
States  Steel  common,  which  was  then  selling  at  $78.  Some 
sales  of  this  stock  had  taken  place  at  $60. 

The  true  rule  for  appraising  property  of  this  kind  is  its 
actual  market  value.  The  fact  that  there  was  not  a  ready 
market  for  a  large  amount  of  the  stock  has  a  direct  bear- 
ing. There  is  an  entire  absence  of  anything  in  the  record  to 
justify  the  appraisal  of  this  stock  at  $90  per  share.  The 
amount  of  the  stock,  the  market  for  it  and  whether  a  large 
block  could  be  sold  are  elements  to  be  considered  in  fixing  its 
value. 

The  United  Wireless  Telegraph  Company's  stock  is  valued 
in  the  order  at  $3,300.  The  evidence  indicates  that  the  100 
shares  of  preferred  stock  had  a  sale  value  of  $15  per  share,  and 
that  the  common  stock  was  without  value.  It  is  true  that  the 
company  was  asking  $20  per  share  for  the  preferred  stock,  but 
was  paying  $10  per  share  for  selling  it  at  that  price.  There 
was  an  evident  overvaluation  of  this  stock. 

While  the  notice  of  appeal  indicates  that  a  review  as  to  the 
other  items  is  desired,  it  does  not  appear  that  their  value  was 
contested  before  the  surrogate.  As  a  new  appraisement  is  to  be 
had  it  is  not  necessary  now  to  give  them  further  consideration. 
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The  order  appealed  from  is,  therefore,  reversed  upon  the  law 
and  the  facts  and  the  matter  remitted  to  the  surrogate  for 
further  hearing  and  consideration,  with  the  right  to  give 
either  party  a  hearing  as  to  any  matter  specified  in  the  notice 
of  appeal,  without  costs. 

All  concurred,  except  Betts,  J.,  dissenting. 

Decree  reversed  on  law  and  facts,  without  costs,  and  the 
matter  remitted  to  the  surrogate  for  further  hearing  and 
consideration  as  per  opinion. 


Clarence  Hammond,  Respondent,  v.  Union  Bag  and  Paper 
Company,  Appellant. 

Third  Department,  June  27,  1912. 

Master  and  servant  —  negligence  —  injury  to  carpenter  by  fall  of  scaf- 
fold —  facts  not  justifying  recovery  —  evidence. 

In  an  action  by  a  carpenter  against  his  master  to  recover  damages  for 
injuries  sustained  by  the  fall  of  an  adjustable  scaffold,  evidence  exam- 
ined, and  heldy  that  plaintiff  met  his  injury,  not  from  a  defective  scaf- 
fold furnished  by  the  defendant,  but  from  the  improper  manner  in 
which  he  assembled  it  without  instructions  after  he  had  taken  it  down, 
and  his  injury  came  from  the  improper  use  of  the  scaffold. 

It  was  error  not  to  permit  the  defendant  to  show  what  heavy  work  the 
scaffold  had  sustained  as  bearing  upon  its  suitability  for  the  purposes 
for  which  it  was  being  used. 

Houghton  and  Betts,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Union  Bag  and  Paper  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
Washington  on  the  12th  day  of  January,  1912,  upon  the  verdict 
of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minntes. 

Edward  M,  Angell,  for  the  appellant. 

Henry  W,  Williams^  for  the  respondent. 
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Kellogg,  J. : 

This  case  was  before  the  court  in  136  Appellate  Division,  100, 
when  we  reversed  a  judgment  in  favor  of  the  plaintiff  upon  the 
ground  that  he  assembled  the  adjustable  scaffold  and  that  the 
fall  did  not  come  from  any  defects  in  the  jacks,  but  rather  from 
the  manner  in  which  they  were  assembled  and  fastened  by  the 
plaintiff.  Recovery  was  then  sought  at  common  law.  The  case 
was  retried  and  plaintiff's  recovery  was  reversed  by  this  coiuij 
without  opinion  (143  App.  Div.  971),  the  court  evidently  con- 
sidering that  the  situation  had  not  changed.  Upon  the  second 
trial  the  plaintiff  relied  upon  the  common-law  liability  and  the 
Employers'  Liability  Act.  Upon  this  trial  he  reUes  upon  sec- 
tion 18  of  the  Labor  Law.  It  appears  that  he  was  directed 
to  use  the  scaffold  which  was  then  erected  for  use.  He  and 
Brown  of  their  own  motion  took  it  apart  and  reassembled  it  for 
a  part  of  their  work  and  later  took  it  apart  and  reassembled  it. 
He  swore  upon  the  first  trial  that  before  they  took  the  scaffold 
apart  the  first  time  the  legs  stood  about  four  inches  out  of  the 
perpendicular  and  that  they  assembled  it  with  substantially  the 
same  slope  in  the  legs.  Upon  this  trial  it  appears  from  the 
plaintiff's  expert  that  if  the  legs  stood  at  a  slope  of  four  inches 
only  the  strain  upon  the  clamp  at  the  time  of  the  fall  would  be 
100  pounds,  but  if  the  legs  were  fifteen  inches  out  of  the  perpen- 
dicular the  strain  upon  the  clamp  would  be  400  pounds,  and  if 
the  factor  of  safety  was  called  ten  that  weight  would  exceed 
the  limit  which  the  scaffold  should  be  called  upon  to  bear.  He 
tested  the  clamp  and  found  that  it  pulled  out  on  a  weight  of 
1,350  pounds.  The  plaintiff  now  testifies  that  the  slope  of  the 
legs  was  fifteen  or  eighteen  inches  out  of  the  perpendicular.  If 
we  assume  that  it  was  four  inches  only,  as  he  testified  upon 
the  former  trial,  then  no  negligence  could  be  imputed  to 
the  defendant,  for  the  clamp  was  able  to  sustain  all  the 
pressure  put  upon  it  if  properly  screwed  up,  and  the  conclusion 
irresistibly  follows  that  the  cause  of  the  fall  was  the  improper 
manner  in  which  the  jacks  were  adjusted.  The  change  in  the 
plaintiff's  testimony  is  vital,  and  no  reasonable  explanation 
appears  for  it  except  the  necessities  of  the  case.  K  the  defend- 
ant had  desired  to  know  whether  this  platfonn  was  capable  of 
sustaining  the  proposed  strain,  or  at  what  anp:le  the  legs  should 
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stand,  it  would  naturally  have  called  upon  the  plaintiff,  its 
skilled  carpenter,  for  information  upon  that  subject.  Plain- 
tiff's evidence  shows  that  he  is  familiar  with  the  erection  of 
platforms  and  scaffolding  and  knows  that  the  slope  given  to 
the  legs  out  of  the  perpendicular  has  a  direct  bearing  upon 
the  load  which  the  scaffold  may  bear.  The  defendant  fur- 
nished a  scaffold  complete  in  itself;  the  plaintiff  took  it  apart  and 
readjusted  it  twice  in  his  own  way  and  without  instructions. 
Any  ordinary  carpenter  would  know  how  to  assemble  the 
scaffold  and  that  its  suitabiUty  depended  upon  the  slope  given 
to  the  legs  and  the  manner  in  which  the  clamps  were  screwed 
up.  The  scaffold  as  it  was  constructed  at  the  time  it  fell  was 
not  fmnished  by  the  defendant  in  the  condition  in  which  it 
was.  Its  condition  was  due  to  the  manner  in  which  the  plain- 
tiff assembled  it.  Nothing  about  the  scaffold  broke.  The 
opinion  on  the  former  trial  appUes  to  the  situation  here,  which 
has  not  materially  changed.  Section  19  of  the  Labor  Law 
provides:  "  AU  swinging  and  stationary  scaffolding  shall  be  so 
constructed  as  to  bear  four  times  the  maximum  weight  required 
to  be  dependent  therefrom  or  placed  thereon,  when  in  use,  and 
not  more  than  four  men  shall  be  allowed  on  any  swinging  scaf- 
folding at  one  time. "  It  would  seem,  without  particular  exam- 
ination, that  this  section  would  indicate  the  factor  of  safety 
required  in  this  scaffold.  But  we  need  not  consider  that  ques- 
tion. The  evidence  shows  that  the  plaintiff  met  his  injury  not 
from  a  defective  scaffold  furnished  by  the  defendant,  but  from 
the  improper  manner  in  which  he  assembled  it  after  he  had 
taken  it  down,  and  his  injury  came  from  the  improper  use  of 
the  scaffold.  He  was  not  told  to  take  it  down;  if  he  did  not 
know  how  to  assen>ble  it  he  should  have  called  for  the  informa- 
tion or  used  it  as  he  found  it.  But  he  evidently  did  know  and 
simply  made  a  mistake  in  not  giving  the  proper  attention  to 
the  manner  in  which  the  clamps  were  secured.  The  judgment 
is  against  the  evidence. 

It  appears  that  the  day  before,  in  using  the  scaffold  after  the 
plaintiff  had  assembled  it,  it  sustained  a  heavier  burden  than 
was  put  upon  it  at  the  time  of  the  fall. 

It  was  error  not  to  permit  the  defendant  to  show  what 
other  heavy  work  this  scaffold  had  sustained  as  bearing  upon 
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the  question  whether  it  were  suitable  and  appropriate  for  the 
purposes  for  which  it  was  being  used.  It  was  urged  that  the 
header,  after  being  subjected  to  much  strain,  might  not  be  as 
strong  as  it  formerly  was.  The  evidence  indicated  that  there 
were  many  pieces  in  the  control  of  the  carpenter  which  were 
from  time  to  time  used  as  headers.  It  was  also  indicated  that 
this  header  had  had  but  Uttle  use. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Houghton,  J.,  dissenting  in  opinion 
in  which  Betts,  J.,  concurred. 

Houghton,  J.  (dissenting): 

I  think  the  facts  proved  upon  the  trial  justified  the  verdict 
in  favor  of  the  plaintiff  and  that  it  should  not  be  disturbed.  I 
also  think  there  were  no  errors  committed  upon  the  trial  which 
require  a  reversal  of  the  judgment. 

The  scaffolding  upon  which  the  plaintiff  was  directed  by  the 
defendant  to  work  clearly  came  within  the  provisions  of  section 
18  of  the  Labor  Law.  Great  height  is  not  a  necessary  element 
of  a  scaffold.  The  mill  was  imder  construction  and  necessary 
crossbeams  were  being  put  in  place.  The  defendant  knew  that 
heavy  work  must  be  done  upon  the  scaffold  and  knew,  of 
course,  the  peculiar  manner  in  which  the  legs  of  the  jacks  upon 
which  the  scaffolding  planks  must  be  laid  were  held  in  place. 
There  is  no  dispute  that  the  scaffolding  collapsed  because  the 
clamp  pulled  off  from  the  header,  thus  taking  away  the  sup- 
port of  the  legs. 

H  the  mere  fact  that  the  scaffolding  broke  is  not  alone 
enough  to  establish  jpriwa/ac/e  negligence  on  the  part  of  the 
defendant,  the  jury  were  amply  justified  in  saying  that  a  scaf- 
folding supported  by  adjustable  jacks,  the  legs  of  which  were 
held  in  place  only  by  the  teeth  of  clamps  pressed  into  yielding 
wood,  was  wholly  inadequate  and  unsuitable  for  the  support 
of  material  and  men  engaged  in  heavy  work. 

There  were  only  two  ways,  therefore,  by  which  the  defend- 
ant could  avoid  compensating  the  plaintiff  for  the  injuries 
which  he  received,  one  by  showing  that  the  jacks  could  be 
adjusted  in  a  way  to  make  them  safe  for  heavy  work  and  that 
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the  plaintiff  or  his  co-worker  adjusted  them  in  a  careless  and 
improper  manner,  and  the  other  that  the  plaintiff  had  reason 
to  know  that  the  contrivance  was  unsafe  and  assiuned  the  risk 
of  its  collapsing. 

Under  the  facts  proven  both  of  these  defenses  were  questions 
for  the  jury  and  not  for  the  court  to  determine.  I  think  the 
jury  passed  upon  them  properly,  but  whether  they  did  or  not 
there  is  no  such  preponderance  of  evidence  in  favor  of  the 
defendant  as  authorizes  this  court  to  interfere  with  the  verdict 
which  they  gave. 

Little  importance,  it  seems  to  me,  should  be  attached  to  the 
fact  that  the  plaintiff  estimated  differently  in  his  testimony 
upon  the  various  trials  the  angle  at  which  the  legs  were 
adjusted  on  the  occasion  of  the  accident.  Even  one  accus 
tomed  to  measure  distances  by  the  eye  might  well  be  mistaken 
as  to  the  length  of  the  base  of  a  triangle,  and  on  reflection 
might  make  it  more  or  less. 

The  prevailing  opinion  lays  stress  upon  the  fact  that  the  legs 
were  adjusted  out  of  perpendicular  fifteen  to  eighteen  inches. 
The  witness  Cooper,  who  was  called  by  the  defendant  because 
he  had  had  much  experience  with  these  jacks,  which  were  set 
up  in  the  court  room  while  the  trial  was  in  progress  to  illus- 
trate the  situation  to  the  jury,  and  were  claimed  to  be  adjusted 
in  substantially  the  same  position  as  when  they  collapsed,  testi- 
fied: ''  We  would  set  them  out  a  little  more.    I  put  them  in  a 
slanting  position  when  they  were  used  by  me,  because  you  have 
to  put  them  the  same  as  saw  horses,  so  they  will  not  rock.     You 
put  them  the  same  as  you  would  any  horses.     I  put  them  out  a 
httle  more  distance  may  be  than  you  see  them  here.     We  put 
them  a  Uttle  more  than  that.     The  more  you  get  them  out  the 
stiff er  it  is. "    It  appears,  therefore,  that  the  plaintiff  set  the  legs 
not  at  too  great  a  slant,  but  substantially  as  they  ought  to  have 
been  set.     Even  if  the  plaintiff  on  the  first  trial  said  that  they 
might  have  been  only  four  inches  out  of  perpendicular,  the 
defendant  cannot  avail  itself  of  that  bit  of  evidence  to  say 
that  when  he  put  them  out  fifteen  or  eighteen  inches  from  per- 
pendicular he  put  them  out  too  much,  because  they  ought  to 
have  been  out  that  distance  and  they  were  not  effective  unless 
they  were  so  placed.     It  is  perfectly  apparent  that  the  legs  must 
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be  at  a  slant,  and  that  they  could  not  be  perpendicular  because 
if  they  were  the  slightest  movement  of  a  workman  would  cause 
them  to  fall.  Of  course  if  the  legs  were  perpendicular  or  sub- 
stantially so  there  would  be  less  strain  on  the  clamp;  but  it  was 
impractical  to  use  them  in  that  position,  and  the  purpose  of  the 
clamp  was  to  hold  the  legs  in  a  slanting  position. 

Nor  was  the  plaintiff  at  fault  because  he  took  the  jacks  apart 
and  moved  them  to  the  place  where  they  were  to  be  used  and 
set  them  up  again.  They  were  kept  around  the  mill  because 
they  were  a  handy  contrivance,  light,  and  could  be  easily  taken 
apart  and  moved.  They  could  be  set  up  to  make  a  long  scaf- 
folding or  a  short  one,  and  it  manifestly  was  the  ordinary  thing 
to  take  them  apart  and  set  them  up  again  when  they  were  to 
be  used  in  a  different  place  from  where  they  chanced  to  stand, 
instead  of  shoving  them  bodily  to  the  new  position. 

While  the  plaintiff  was  a  carpenter  he  was  not  accustomed 
to  use  these  jacks.  They  were  painters'  jacks,  and  there  is  no 
contradiction  of  his  testimony  that  he  never  used  them  but 
once  prior  to  the  time  he  was  engaged  in  the  work  at  which  he 
was  injured.  To  be  sure,  because  of  his  trade  he  ought  to 
have  more  knowledge  with  respect  to  scaffolding  and  horses 
and  jacks  in  general  than  a  man  engaged  in  some  other  occu- 
pation. He  testified,  and  his  co-worker  also  testified,  that  the 
clamps  were  screwed  up  tight.  The  jury  heard  both  of  them 
testify  and  saw  their  demeanor.  After  the  accident  the  header 
upon  which  the  clamps  were  screwed  showed  that  the  teeth  had 
pulled  off  and  not  that  they  had  not  been  set  in  the  wood,  but 
that  they  had  once  been  set  in  and  pulled  out.  The  situation 
itself  shows  that  they  must  have  been  set  in  when  the  scaffolding 
was  erected  because  work,  and  heavy  work,  was  done  on 
them  for  some  hours  immediately  after  they  were  set  up.  If 
the  clamps  had  not  been  screwed  up  the  contrivance  would 
have  collapsed  immediately  on  weight  being  put  upon  it.  It 
finally  gave  way  from  the  jar  of  working  and  placing  of  heavy 
material  upon  it,  as  it  well  might  be  expected  to  do.  Under 
the  facts  proven  the  jury  was  entirely  justified  in  saying  thai 
neither  the  plaintiff  nor  his  co-worker  was  negligent  in  erecting 
the  scaffolding  or  adjusting  the  clamps. 

The  jury  was  also  justified  in  saying  that  there  was  no  risk 
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which  the  plaintiff  knew  of  and  assumed  in  using  the  scaffold- 
ing which  the  defendant  told  him  to  use  and  which  it  furnished 
him  for  the  purpose  of  using. 

The  two  defenses  which  might  exonerate  the  defendant  from 
liability  were  repudiated  by  the  verdict  of  the  jury,  and,  I 
think,  properly  so. 

It  only  remains  to  be  considered  whether  there  was  any 
error  in  the  exclusion  of  evidence  which  calls  for  a  reversal  of 
the  judgment. 

As  an  original  proposition  I  should  have  some  hesitancy  in 
saying  that  it  was  not  competent  for  the  defendant  to  prove 
that  it  had  reason  to  believe  that  the  scaffolding  which  fell 
and  the  jacks  which  supported  it  were  proper  and  safe  because 
they  had  been  used  for  heavier  loads  on  previous  occasions  and 
had  sustained  the  weight  and  had  not  collapsed.  It  would 
seem,  however,  that  under  the  Labor  Law  a  master  is  not 
exonerated  by  showing  that  he  had  reason  to  believe  that  a 
scaffolding  was  safe,  that  it  was  constructed  of  material  that 
appeared  to  be  safe,  or  that  it  was  the  kind  ordinarily  used. 
In  other  words,  as  I  read  the  decisions  interpreting  section  18 
of  the  Labor  Law,  they  are  to  the  effect  that  the  absolute  duty 
is  imposed  upon  the  master  to  furnish  a  scaffolding  which  will 
not  break,  and  that  if  it  does  break  he  is  liable  to  his  servant 
for  the  consequences  in*espective  of  the  care  with  which  he, 
the  master,  constructed  it  or  of  the  supposed  proper  material 
which  he  selected  and  with  which  it  was  made.  Formerly 
section  18  of  the  Labor  Law  (Laws  of  1885,  chap.  314,  §  1) 
provided  that  the  master  should  not  "knowingly  or  negh- 
gently '^  furnish  an  unsafe  scaffolding,  but  those  words  are 
omitted  from  the  present  law.  (See  Laws  of  1885,  chap.  814, 
§  1,  as  amd.  by  Laws  of  1891,  chap.  214;  Labor  Law  [Gten. 
Laws,  chap.  32;  Laws  of  1897,  chap.  415],  §  18;  Labor  Law 
[Consol.  Laws,  chap.  31;  Laws  of  1909,  chap.  36],  §  18,  as  amd. 
by  Laws  of  1911,  chap.  693.)  The  change  in  the  law  is  com- 
mented upon  in  Caddy  v.  Interhorough  Rapid  Transit  Co.  (195 
N.  Y.  415,  419),  where  it  was  said  that  it  was  "  the  obvious  pur- 
pose of  the  Legislatinre  [in  amending  the  law]  to  impose  upon  the 
employer  the  affirmative  and  imperative  duty  to  furnish  to  his 
employees  stagings  and  scaffoldings  for  certain  purposes  that 
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are  safe,  suitable  and  proper,  regardless  of  the  employer's 
knowledge  or  negligence  in  the  matter.  This  is  absolute  and 
unequivocal.  Whenever  a  scaffold  is  furnished,  or  caused  to 
be  furnished,  by  an  employer  to  be  used  in  erecting,  repairing, 
altering  or  painting  a  house,  building  or  structure,  it  must  be 
safe,  suitable  and  proper,  or  the  employer  is  liable."  In  Stew- 
art V.  Ferguson  (164  N.  Y.  653),  which  was  the  first  case  in 
which  the  difference  in  the  statutes  was  pointed  out,  it  was 
held  that  where  a  scaffold  provided  by  the  master  for  a 
servant's  use  falls,  and  no  other  cause  of  the  fall  is  ascertained 
except  as  inferred  from  the  fall  itself,  the  fall  ib  prima  facie 
evidence  of  the  negligence  of  the  master.  In  Oombert  v. 
McKay  (201  N.  Y.  27)  this  provision  of  the  Labor  Law  was 
under  consideration  and  the  court  says:  "  The  statute  broadens 
in  a  substantial  and  important  degree  the  liability  of  the  class 
of  employers  designated  by  it.  It,  in  terms,  absolutely  forbids 
those  employers  to  furnish  or  operate,  or  cause  to  be  furnished 
or  operated,  any  apparatus  therein  mentioned  of  the  character 
and  quaUty  described  by  it.  It,  in  its  effect,  provides  that  any 
employer  who  either  personally  or  by  another  furnishes  for  the 
performance  of  any  named  labor  a  forbidden  article  shall  be 
responsible  therefor.  The  duty  of  the  employer  created  by  it 
is  personal,  incapable  of  delegation  and  unaffected  by  caution 
and  discrimination  in  selecting  employees  for  their  prudence 
and  competency. '^ 

This  latter  case,  although  impliedly  holding  that  where  the 
scaffolding  fell  the  employer  had  no  defense  based  upon  the 
groimd  that  he  used  good  material  or  employed  a  competent 
and  capable  servant  to  erect  it,  explicitly  held  only  that  the 
employer  still  had  the  common-law  defense  of  negligence  on 
the  part  of  the  servant  who  erected  it  and  used  it,  and  also  the 
defense  that  the  servant  took  the  risk  of  using  what  he  had 
himself  erected. 

The  Appellate  Division  of  the  Fourth  Department  in  Smith 
V.  Variety  Iron  &  Steel  Works  Co.  (147  App.  Div.  242)  labored 
with  the  question,  and,  by  a  divided  court,  held  that  it  was  no 
defense  for  a  master  to  prove  that  the  defect  which  caused 
the  scaffold  to  fall  was  hidden  and  not  discoverable  by  any 
reasonable  inspection. 


Digitized  by  VjOOQIC 


784  Hammond  v.  Union  Bag  &  Paper  Co. 

Third  Department,  June,  1912.  [Vol.  151. 

The  effect  of  these  decisions  seems  to  be  that  where  a  master 
furnishes  a  scaffold,  he  becomes  an  insurer  that  it  will  not 
break,  and  he  cannot  escape  Uability  when  it  does  break  by 
showing  that  it  was  erected  in  the  most  approved  manner 
by  competent  men  with  material  which  appeared  to  be  suitable, 
sound  and  proper. 

If  this  be  the  law,  then  it  was  wholly  immaterial  for  the 
defendant  to  prove  that  the  jacks  in  question  had  formerly 
stood  a  greater  strain  than  they  were  called  upon  to  bear  when 
the  plaintiff  was  injured,  or  that  they  had  been  used  repeatedly 
in  various  kinds  of  work  prior  to  the  occasion  when  they  col- 
lapsed, for  none  of  these  things  would  relieve  it  from  liability 
for  their  breaking.  The  only  possible  ground  upon  which  the 
evidence  could  have  been  material  was  that  it  was  a  safe  and 
proper  contrivance  when  the  clamps  were  properly  screwed 
into  the  header,  and  that,  therefore,  the  plaintiff  must  have 
failed  properly  to  screw  them  in  on  the  occasion  in  question 
else  they  would  not  have  pulled  out. 

Assimiing  that  the  evidence  was  proper  for  this  purpose,  the 
very  witness  by  which  the  defendant  sought  to  prove  these 
facts  testifies  that  the  header  into  which  the  clamps  must  be 
screwed  was  often  changed.  He  says:  ^'I  do  not  think  we 
ever  used  the  same  header  twice."  The  test  which  this  wit- 
ness made  after  the  accident  and  concerning  which  the  learned 
trial  court  refused  to  let  him  testify,  and  of  which  the  defend- 
ant complains,  was  not  made  with  the  same  header  that  was 
in  use  when  the  accident  occurred.  On  examination  by  the 
court  he  says:  *'It  was  the  same  size  but  I  do  not  think  the 
same  one.  It  was  not  the  same  timber."  Thereupon  the 
court  excluded  his  testimony  as  to  the  weight  which  he  put 
upon  the  jacks  and  which  they  held  up  under  such  circum- 
stances. Of  course,  timber  of  the  same  varieiy  varies  in 
hardness  and  textile  strength.  While  these  headers  were  all 
of  spruce  two-inch  plank,  one  plank  may  have  been  soft  and 
the  other  may  have  been  hard;  the  one  pull  out  easily  and  the 
other  resist  force.  The  same  is  true  with  respect  to  the  other 
evidence  offered  by  this  witness  and  which  it  is  claimed  to 
have  been  error  to  exclude.  In  none  of  the  questions  put  to 
the  witness  which  the  court  excluded  is  it  claimed  or  proven 
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that  the  same  header  was  in  the  jacks  that  was  in  at  the  time 
the  accident  occurred.  The  court,  therefore,  properly  excluded 
evidence  of  prior  use  and  prior  screwing  of  clamps  into  the 
header  because  the  conditions  were  not  the  same  and  the 
header  was  not  the  same. 

This  same  vice  with  respect  to  the  evidence  exists  even  if  the 
defendant  was  not  obliged  at  all  hazards  to  furnish  a  scaffold- 
ing which  would  not  break,  and  if  it  was  a  defense  to  it  to 
show  that  it  appeared  to  be  suitable  because  it  had  been  used 
on  previous  occasions  for  various  kinds  of  work  with  heavier 
loads  and  did  not  break.  Even  if  that  were  a  defense  under 
the  provisions  of  the  Labor  Law,  which  as  we  have  pointed  out 
it  does  not  seem  to  be,  the  conditions  must  have  been  the  same, 
which  confessedly  they  were  not. 

On  all  the  questions,  therefore,  I  think  the  judgment  and 
order  should  not  be  reversed  but  should  be  aflfirmed. 

Betts,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Li  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Susie  Merrill  and  Diar  Baker,  as  Administrators,  etc.,  of 
Orson  A.  Van  Ai^tine,  Deceased,  Eespondents. 

William  L.  Lewis,  as  Special  Guardian  of  Clara  Van 
Alstine  and  Lulu  Van  Alstine,  Infants,  Appellant. 

Third  Department,  June  27,  1912. 

Surrogate  — unauthorized  employment  aa  counsel  —  return  of  moneys 

received. 

Where  a  surrogate,  in  direct  violation  of  section  2495  of  the  Code  of  Civil 
Procedure,  acts  as  counsel  in  the  prosecution  of  a  claim  for  an  estate 
upon  which  he  has  granted  letters  and  receives  |600  for  such  services,  he 
will  be  required  to  return  the  amount  to  the  estate. 

HoueHTON,  J.,  dissented,  with  opinion. 

Appeal  by  William  L.  Lewis,  as  special  guardian  of  Clara 
Van  Alstine  and  Lulu  Van  Alstine,  infants,  from  a  decree  of 
App.  Div.— Vol.  CLI.         60 
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the  Surrogate's  Court  of  the  coimty  of  Broome,  entered  in  said 
Surrogate's  Court  on  the  20th  day  of  December,  1911,  judicially 
settling  and  allowing  the  accounts  of*  Susie  Merrill  and  Diar 
Baker,  as  administrators,  etc.,  of  Orson  A.  Van  Alstine, 
deceased,  with  notice  of  an  intention  to  bring  up  for  review  an 
intermediate  oi^er  bearing  date  the  25th  day  of  September,  1911, 
denying  the  appellant's  application  for  a  supplemental  citation. 

James  K.  Nichols,  for  the  appellant. 

William  F.  Van  Cleve,  for  the  respondents. 

Kellogg,  J. : 

The  surrogate  acted  as  counsel  in  the  prosecution  of  the 
claim  which  the  estate  had  for  the  killing  of  the  intestate  and 
has  received  therefor  $<)00.  This  was  in  direct  violation  of 
section  2495  of  the  Code  of  Civil  Procedure,  which  prohibits  a 
surrogate  from  acting  as  counsel  in  any  action  for  or  against 
an  estate  over  whom  or  whose  accounts  he  could  have  any 
jurisdiction  by  law.  The  surrogate  granted  the  original  let- 
ters of  administration  which  enabled  the  estate  to  bring  the 
action,  but  when  the  accounts  of  the  administrators  came 
before  him  for  settlement,  he  had  disqualified  himself  to  act 
by  reason  of  his  ha\  ing  acted  as  counsel  for  the  estate  and  the 
accounts  were,  therefore,  settled  before  the  district  attorney, 
acting  as  surrogate.  Of  course,  the  surrogate  has  received 
$600  which  he  had  no  legal  right  to  receive,  and  the  inference 
arises  that  if  he  had  not  received  it,  it  would  have  remained 
with  the  estate.  It  is  unnecessary  to  characterize  the  trans- 
action. It  speaks  for  itself  and,  in  a  sense,  there  is  a  shadow 
upon  the  case  made  by  the  administrator  attempting  to  sustain 
his  accounts. 

After  the  intestate's  death  Baker  called  upon  the  surrogate 
and  obtained  letters  of  administration.  He  recited  the  cir- 
cumstances of  the  death  and  asked  the  judgment  of  the  sur 
rogate,  who  suggested  that  a  certain  attorney  across  the  hall 
be  employed.  The  administrator  had  known  the  surrogate  for 
years  but  did  not  know  the  attorney.  The  surrogate  took  the 
administrator  across  the  hall,  introduced  him  to  the  attorney 
and  they  stated  the  facts  and  circumstances  of  the  case.    It 
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is  not  quite  clear  that  the  surrogate  was  present  at  all  this 
conference,  or  how  much  part  he  took  in  it.  At  sometime 
before  suit  brought  it  was  agreed  between  Baker  and  the 
attorney  that  he  should  have  for  his  compensation  one-third 
of  the  recovery  if  settled,  one-half  if  Utigated.  Evidently  the 
administrator  talked  with  the  surrogate  about  the  case  at  dif- 
ferent times  and  he  could  not  tell  when  the  surrogate  came 
into  the  case,  but  knew  that  he  was  in  the  case  at  his  request. 

The  amount  of  the  recovery  was  $4,413.21,  which  sum  was 
paid  to  the  attorney  in  satisfaction  of  the  judgment,  and  he 
deposited  it  in  his  bank  account  and  from  the  proceeds  paid 
the  disbursements,  $260.47;  paid  to  the  administrator  $2,076.37 
less  $150,  which  he  had  advanced  him  as  a  loan;  paid  the  sur- 
rogate $600  and  retained  the  balance.  The  action  was  tried 
three  times,  appealed  to  the  Appellate  Division  three  times  and 
to  the  Court  of  Appeals  once. 

The  facts  are  so  peculiar,  the  actipn  of  the  surrogate  so 
extraordinary,  that  it  leaves  ground  for  the  impression  that  he 
was  interested  in  the  litigation  from  the  beginning  or  that  the 
agreement  as  to  the  compensation  of  the  attorney  was  made  in 
some  way  in  part  for  his  benefit.  If  the  administrator  wanted 
the  surrogate  to  act  as  counsel  in  the  case  it  is  not  natural  that 
the  attorney  should  be  willing  to  pay  him  out  of  his  half, 
unless  the  fact  that  the  surrogate  furnished  the  case  to  the 
attorney,  or  that  there  was  some  tacit  or  implied  understand- 
ing that  the  surrogate  was  not  to  lose  by  the  retainer  of  the 
attorney.  The  attorney  claims  no  part  of  this  $600  and  he 
retained  half  of  the  recovery,  less  $600.  If  there  was  an  agree- 
ment originally  that  he  was  to  have  one-half  and  the  surrogate 
was  not  directly  or  indirectly  to  be  benefited  by  that  agree- 
ment, we  may  assume  that  later  the  agreement  was  modified 
and  that  the  parties  received  for  the  services  in  the  end  the  sum 
the  understanding  of  the  parties  contemplated  they  should  have. 

We  may  infer  that  perhaps  the  attorney  and  the  adminis- 
trator did  not  at  the  time  know  that  they  were  parties  to  an 
illegal  transaction.  They,  nevertheless,  were  such  parties  and 
we  must  view  their  evidence  accordingly  and  assume  that  each 
has  given  the  most  favorable  version  of  the  transaction  that 
could  be  given. 
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We  are  not  required  to  draw  inferences  or  find  excuses  for 
the  parties;  justice  requires  that  the  facts  rather  than  the 
mouths  of  the  participants  in  this  illegal  action  should  speak. 
The  facts  show  that  $600  received  from  the  recovery  has  been 
paid  illegally  to  the  surrogate  for  the  services  rendered  to  the 
administrator.  Justice  and  due  administration  of  law  require 
that  the  money  should  be  returned  to  the  estate. 

I,  therefore,  favor  a  reversal  of  the  decree,  so  far  as  it  gives 
the  administrators  credit  for  said  $600,  and  the  account  should 
be  charged  with  that  amount  and  interest. 

Betts,  J.,  concurred;  Smith,  P.  J.,  concurred  in  result  in 
memorandum;  Houghton,  J.,  dissented  in  memorandum; 
Lyon,  J.,  not  sitting. 

Smith,  P.  J.  (concurring): 

By  section  2586  of  the  Code  of  Civil  Procedure  this  court  is 
authorized  upon  this  appeal  to  decide  any  question  of  fact 
which  the  Surrogate's  Court  might  have  decided.  The  arrange- 
ment between  the  administrator.  Van  Cleve,  and  Parsons,  by 
which  Parsons  was  brought  into  the  case  as  counsel,  modified 
the  agreement  theretofore  made  between  the  administrator 
and  Van  Cleve  to  the  extent  that  the  administrator  would  hare 
become  responsible  to  Parsons  for  the  payment  of  a  fair  com- 
pensation as  counsel,  had  his  employment  been  lawful.  Acting 
in  violation  of  the  statute,  however,  Parsons  had  no  legal  claim 
against  the  administrator  and  the  payment  to  him  by  Van 
Cleve  as  the  agent  of  the  administrator  can  be  recovered 
back  by  reason  of  the  confidential  relations  existing  between 
the  administrator  and  Parsons.  Upon  this  ground  I  concur  in 
the  conclusion  reached. 

Houghton,  J.  (dissenting): 

In  dissenting  from  the  decision  about  to  be  made  I  do  not  do 
so  because  I  think  the  surrogate  of  Broome  county  was  properly 
paid  the  sum  of  $600  as  a  counsel  fee  in  the  action  in  which  the 
respondents,  the  administrators  of  the  estate  of  Orson  A.  Van 
Alstine,  deceased,  were  plaintiffs.  On  the  contrary,  he  had 
no  right  to  act  as  counsel  or  to  be  paid  any  sum,  and  he  vio- 
lated the  law  and  his  oath  of  office  in  consenting  to  act  as  coun- 
sel and  in  receiving  any  pay  for  his  services.  If  the  money 
had  been  paid  to  him  by  the  administrators  I  agree  that  it 
would  have  been  an  illegal  payment  and  that  their  account 
should  be  surcharged  with  the  amount,  remitting  them  to  their 
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remedy  of  recovering  it  back  from  him,  which  they  would  have 
a  right  to  do.  The  trouble  about  surcharging  the  administra- 
tors with  the  amount  is  that  they  did  not  make  the  payment.  It 
clearly  was  made  from  the  one-half  of  the  recovery  which  the 
attorney  Van  Cleve  retained,  and  which  imder  agreement  with 
the  administrators  he  had  a  right  to  retain.  The  agreement 
that  the  attorney  should  have  one-half  the  recovery  for  his  serv- 
ices under  the  circumstances  disclosed,  was  not  unconscionable, 
and  there  is  no  dispute  that  such  was  the  agreement.  Nor  is 
there  any  dispute  that  he  paid  their  one-half  to  the  administra- 
tors and  that  they  have  properly  accounted  for  it,  or  that  the 
attorney  Van  Cleve  paid  the  $600  to  the  surrogate  from  his  own 
half  of  the  recovery.  Van  Cleve  had  the  right  to  do  what  he 
liked  with  his  half.  He  could  give  a  part  or  all  of  it  to  the 
surrogate  or  throw  it  away  if  he  chose. 

There  is  no  proof  in  the  record  that  when  the  administrators 
asked  for  counsel  and  it  was  suggested  that  the  surrogate  act 
as  such,  to  which  Van  Cleve  assented,  there  was  any  new  bar- 
gain made  about  Van  Cleve's  compensation,  to  the  effect  that 
he  was  to  take  out  of  his  half  the  amoimt  demanded  by  coxm- 
sel  and  tiun  it  over  to  the  administrators,  who  were  to  pay 
counsel  therewith.  Nor  are  there  any  circumstances  which 
show  that  such  was  the  modified  bargain. 

It  was  simply  a  case  of  clients  desiring  counsel  and  the 
attorney  assenting  to  paying  him  out  of  his  contingent  fee. 
Such  a  situation  frequently  arises. 

It  is  true  that  one  of  the  administrators  suggested  or  insisted 
upon  the  surrogate  being  the  counsel,  doubtless  not  knowing 
that  he  was  disqualified  from  acting,  but  that  fact  does  not 
make  him  or  his  coadministrator  liable  to  pay  back  into  the 
estate  the  amount  of  the  counsel  fee  which  the  surrogate  was 
paid  by  Van  Cleve. 

It  seems  to  me  the  facts  do  not  justify  a  reversal  of  that  part 
of  the  decree  appealed  from  or  the  granting  of  any  reUef  to  the 
appellant.     I,  therefore,  vote  for  an  affirmance. 

Decree  so  far  as  appealed  from  reversed  on  law  and  facts, 
without  costs,  and  the  accounts  of  the  administrator  surcharged 
with  $600  and  interest. 
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The  People  of  the  State  op  New  York,  Appellant,  v.  Davh) 
Maynard,  Respondent. 

Third  Department,  June  27,  1912. 

Crime  — bribery  — procuring  proposed  witness  to  absent  himself  — 
indictment  as  principal  of  person  who  pays  money — Penal  Law, 
section  2,  construed. 

Where  a  defendant,  held  for  the  action  of  the  grand  jury,  offers  a  person 
about  to  be  subpcenaed  as  a  witness  against  him  twenty-five  dollars  if 
he  will  go  to  Canada  and  remain  there  until  the  next  grand  jury  has 
been  discharged,  and  the  proposed  witness  accepts  the  offer  and  remains 
away,  he  is  indictable  as  a  principal  to  the  crime  of  bribery  under 
section  2  of  the  Penal  Law. 

The  purpose  of  section  2  of  the  Penal  Law  is  to  provide  for  the  punish- 
ment of  a  person  who  procures  a  crime  to  be  committed,  but  who  does 
not  actually  participate  in  it  in  such  a  manner  as  to  otherwise  bring 
him  within  the  criminal  law. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New 
York,  from  a  judgment  of  the  County  Court  of  Washington 
county  in  favor  of  the  defendant,  made  on  the  3d  day  of 
February,  1912,  sustaining  the  defendant's  demurrer  to  an 
indictment. 

Erskine  C.  Rogers^  District  Attorney,  for  the  appellant. 
John  Van  Valkenburgh,  for  the  respondent. 

Kellogg,  J.: 

The  indictment  charged  that  the  defendant  wrongfully, 
unlawfully  and  feloniously  counseled,  commanded,  induced 
and  procured  Henry  Paige  to  receive  a  bribe  and  absent  himself 
from  a  hearing  before  the  grand  jury  of  the  county  of  Wash- 
ington; that  the  defendant  had  previously  been  arrested  for 
violation  of  the  Liquor  Tax  Law;  that  the  said  Paige  was  used 
as  a  witness  against  him  in  the  preliminary  examination,  and 
swore  to  the  illegal  sale  of  liquors  by  the  defendant;  and  that 
the  defendant  was  held  to  await  the  action  of  the  next  grand 
jury.    That  said  Paige  was  about  to  be  subpoenaed  as  a  wit- 
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ness  to  appear  before  the  grand  jury;  that  on  December  20, 
1911,  the  defendant  offered  him  twenty-five  dollars  if  he  would 
leave  the  State  and  go  to  Canada  and  stay  there  until  after  the 
January,  1912,  grand  jury  had  met  and  been  discharged;  that 
said  Paige  accepted  the  offer,  agreed  to  absent  himself,  received 
the  money  from  defendant,  and  did  absent  himself. 

The  district  attorney  claims  the  defendant  was  indictable  as 
a  principal  under  sections  2  and  379  of  the  Penal  Law.  Sec- 
tion 2  provides  that  ''A  person  who  directly  or  indirectly 
counsels,  commands,  induces  or  procures  another  to  commit  a 
crime  is  a  'principal.'"  Section  379  provides  that  "A  person 
who  is  or  is  about  to  be  a  witness  upon  a  trial,  hearing  or  other 
proceeding  before  any  court  *  *  *  who  receives  or  agrees 
*  *  *  to  receive  a  bribe  upon  any  agreement  or  understand- 
ing *  *  *  that  he  will  absent  himself  from  the  trial,  hear- 
ing or  other  proceeding  is  guilty  of  a  felony." 

It  is  clear  that  Paige  was  guilty.  The  statute  does  not  in 
terms  apply  to  the  briber.  Section  2440  of  the  Penal  Law 
makes  it  a  felony  to  offer  or  promise  to  a  witness  a  bribe  for 
influencing  the  testimony  of  the  witness,  or  to  induce  the  wit- 
ness to  give  false  testimony.  That  section  evidently  does  not 
make  it  criminal  to  induce  a  person  to  absent  himself  and  thus 
not  become  a  witness.  Section  2441  only  relates  to  a  witness 
who  has  been  subpoenaed. 

In  this  case  the  witness  was  not  in  fact  subpoenaed,  but  was 
about  to  be  subpoenaed.  It  is  evident  that  the  defendant  is  not 
punishable  unless  section  2  applies  to  him. 

If  A  bribes  B  to  absent  himself  so  that  he  may  not  be  a  wit- 
ness, B  is  liable  for  taking  a  bribe.  If  B  is  reluctant  to  take 
the  bribe  but  is  advised  and  induced  by  C  to  take  it  from  A,  it 
is  evident  that  C  is  liable  under  section  2  for  advising  and 
procuring  B  to  commit  the  crime.  {People  v.  McKane,  143 
N.  Y.  455.) 

It  is  difficult  to  see  how  A  is  less  liable  than  C,  for,  to  a 
greater  extent  than  C,  he  procured  B  to  conunit  the  crime.  0 
only  advised  the  taking  of  the  money;  A  actually  furnished  it 
and  made  the  corrupt  bargain. 

I  think  the  purpose  of  section  2  was  to  provide  for  the  punish- 
ment of  a  person  who  procures  a  crime  to  be  committed,  but 
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who  does  not  actually  participate  in  it  in  such  a  manner  as  to 
otherwise  bring  him  within  the  criminal  law. 

The  judgment  should,  therefore,  be  reversed  and  the 
demurrer  overruled  and  the  defendant  required  to  plead. 

Betts  and  Lyon,  JJ.,  concurred;  Houghton,  J.,  concurred 
in  opinion,  in  which  Smith,  P.  J.,  concurred. 

Houghton  J.  (concurring): 

I  think  the  indictment  was  sufficient  and  that  the  demurrer 
should  not  have  been  sustained,  but  I  do  not  think  it  is  or  can 
be  foimded  upon  section  379  of  the  Penal  Law.  The  indict- 
ment nowhere  specifies  that  it  is  confined  to  a  violation  of  the 
provisions  of  that  section,  and  the  facts  stated  seem  to  me  to 
set  forth  the  commission  of  a  crime  contrary  to  the  provisions 
of  section  2440,  and  that  it  is  a  good  indictment  under  that 
section. 

While  it  is  true  that  with  respect  to  a  large  class  of  crimes 
one  who  induces  or  procures  another  to  commit  such  crime  can 
be  indicted  and  punished  as  a  principal,  I  do  not  think  the 
giver  of  a  bribe  can  be  indicted  as  the  taker  of  a  bribe  because 
he  induces  the  taker  to  accept  such  bribe.  The  giving  and  tak- 
ing of  a  bribe  have  always  been  separate  offenses,  and  the 
Penal  Law  has  carefully  specified  the  two  offenses  and  caref tdly 
separated  the  giver  from  the  taker,  and  defined  what  shall 
constitute  guilt  of  the  one  and  guilt  of  the  other. 

Article  34  of  the  Penal  Law  is  confined  wholly  to  bribery  and 
corruption.  It  is  declared  to  be  a  crime  for  a  person  to  give, 
or  offer  or  cause  to  be  given  or  offered,  a  bribe  or  any  money, 
property  or  value  of  any  kind,  or  any  promise  or  agreement 
therefor,  to  a  judicial  officer,  juror,  referee,  arbitrator, 
appraiser  or  assessor,  or  other  person  authorized  by  law  to  hear 
or  determine  any  question  or  controversy,  or  to  a  public  officer, 
with  intent  to  influence  his  action,  vote  or  decision  thei^eon, 
and  heavy  punishment  is  prescribed  therefor.  The  judicial 
officer  who  accepts  such  bribe  is  not  only  subject  to  punishment 
but  forfeits  his  office,  and  the  juror,  referee  and  the  like 
officials  who  accept  such  bribe  are  likewise  declared  to  be 
guilty  of  a  felony,  with  heavy  punishment  attached  thereto  in 
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case  of  conviction.  Following  these  various  provisions  sepa- 
rately specifying  the  crime  of  giving  a  bribe  and  the  crime  of 
taking  a  bribe  is  section  379,  the  substance  of  which,  so  far  as 
material,  is  quoted  in  the  prevailing  opinion,  which  relates 
only  to  the  taking  of  a  bribe  by  a  witness  or  one  about  to  be  a 
witness.  The  compiler's  note,  without  conmient,  refers  to 
section  2440,  which  is  found  under*  article  218  of  the  Penal 
Law  and  is  headed  "  Witness."  The  caption  of  section  2440  is 
*' Bribing  witness,"  and  the  section  reads  as  follows:  "A  per- 
son who  gives  or  offers  or  promises  to  give,  to  any  witness  or 
person  about  to  be  called  as  a  witness,  any  bribe,  upon  any 
understanding  or  agreement  that  the  testimony  of  such  wit- 
ness shall  be  thereby  influenced,  or  who  attempts  by  any  other 
means  fraudulently  to  induce  any  witness  to  give  false  testi- 
mony or  to  withhold  true  testimony,  is  guilty  of  a  felony." 
The  compilers  make  no  comment  upon  this  section  except  to 
refer  back  to  section.  379.  Section  2440  under  the  Penal  Code 
was  numbered  113  and  section  379  was  numbered  80,  and  the 
only  comment  of  the  codifiers  imder  either  section  was  a  refer- 
ence from  one  to  the  other. 

Section  2440  is  not  as  clear  in  its  language  as  it  might  be, 
but  it  is  apparent  that  what  it  means  is  that  one  who  agrees 
to  give  or  does  give  to  a  witness,  money  or  other  valuable 
thing  on  the  understanding  that  his  testimony  shall  be  influ- 
enced is  a  briber  and  is  guilty  of  a  felony,  and  that  he  is  Uke- 
wise  guilty  of  a  felony  if  he  attempts  by  any  other  means 
fraudulently  to  induce  the  witness  to  give  false  testimony  or 
to  withhold  true  testimony.  The  bribing  of  a  witness  to  go 
beyond  the  jurisdiction  so  that  he  could  not  be  a  witness  can 
very  well  be  said  to  be  the  influencing  of  the  testimony  of  such 
witness.  The  language  of  the  section  is,  or  who  attempts  by 
"  any  other  means  "  to  induce  a  witness  to  withhold  true  testi- 
mony. It  is  a  fair  interpretation  to  say  that  if  the  withholding 
is  done  by  means  of  bribery  the  offense  comes  within  the  first 
clause  of  the  section  as  well  as  the  latter. 

By  the  allegations  of  the  indictment  the  defendant  not  only 
agreed  with  the  witness  that  his  testimony  should  be  influ- 
enced because  he  bribed  him  to  go  away  and  not  give  it  at  all, 
but  by  means  of  bribery  induced  him  to  withhold  true  testi- 
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mony  which  he  knew  he  could  give  and  would  give  if  he 
appeared  before  the  grand  jury. 

There  is  no  inconsistency  between  sections  2440  and  2441 
because  the  latter  section  does  not  include  any  corruption  by 
bribery  at  all  and  simply  makes  the  wilful  prevention  or  dis- 
suading of  any  person  who  has  been  subpoenaed  from  attend- 
ing as  a  witness,  a  misdemeanor.  The  element  of  bribery  is 
lacking  in  that  section,  as  it  is  in  sections  373  and  376,  in  which 
the  promise  of  a  juror  without  any  corrupt  consideration,  to 
give  a  verdict,  and  the  influencing  of  him  without  bribery  are 
made  simple  misdemeanors,  as  is  the  deceiving  of  a  witness 
under  section  2442.  In  all  of  these  cases  the  crime  is  lessened 
and  made  a  misdemeanor  because  the  element  of  corrupt 
bribery  is  lacking. 

If  it  was  not  the  intent  of  the  Legislature  by  the  provisions 
of  section  2440  to  make  it  a  crime  for  one  to  bribe  a  person 
about  to  be  called  as  a  witness,  to  go  beyond  the  jurisdiction  of 
the  court  and  thus  to  withhold  his  testimony,  and  if  such  act 
is  not  the  influencing  of  testimony,  then  the  doing  of  such  a 
thing  is  no  crime  at  aU  and  is  beyond  punishment.  If  the 
giver  of  such  a  bribe  can  be  indicted  as  principal  as  the  taker 
because  he  induces  him  to  commit  the  crime,  then  every  man 
who  buys  intoxicating  hquors  contrary  to  the  provisions  of  the 
Liquor  Tax  Law  is  indictable  with  the  seller,  and  every  man 
who  for  recreation  or  pleasure  sits  in  a  game  of  cards  played 
for  money  is  indictable  as  a  principal  with  the  gamekeeper, 
because  in  tlie  one  case  there  would  have  been  no  sale  had  not 
the  buyer  induced  the  seller  to  sell,  and  in  the  other  case  there 
would  have  been  no  game  if  the  player  for  recreation  had  not 
taken  a  hand  with  the  gamekeeper.  It  has  been  long  recog- 
nized that  one  who  buys  liquor  contrary  to  the  Liquor  Tax 
Law  commits  no  crime  and  is  not  an  accomplice,  and  the 
recent  case  of  Peoj)le  v.  Bright  (203  N.  Y.  73)  distinctly 
holds  that  such  a  player  as  indicated  is  not  an  accomplice  and 
is  not  equally  guilty  with  the  gamekeeper  and  commits  no 
crime  whatever. 

It  is  only  upon  the  ground  that  the  allegations  of  the  indict- 
ment are  sufficient  to  describe  the  commission  of  a  crime 
under  section  2440  of  the  Penal  Law  that  I  concur  in  a 
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reversal  of  the  judgment  sustaining  the  demurrer  and  direct- 
ing that  it  be  overruled. 

Smith,  P.  J.,  concurred. 

Judgment  reversed,  demurrer  overruled  and  the  defendant 
required  to  plead. 


Joseph  La  Page,  Appellant,  v.  Elbert  0.  Forbes, 

Eespondent. 

Third  Department,  June  27,  1912. 

Crontract  —  action    for    breach  —  complaint — special    damages  — 

evidence. 

A  complaint  which  states  that  plaintiff  employed  the  defendant  to 
draw  milk  to  a  factory  for  the  season  at  a  compensation  of  $225  and 
that  defendant  broke  the  contract,  and  **That  relying  upon  said 
a^eement,  this  plaintiff  hired  help  and  made  all  necessary  preparations 
to  carry  on  said  work,  and  has  been,  by  reason  thereof,  obliged  to  pay, 
lay  out  and  expend  for  such  help,  in  board  and  moneys,  the  sum  of  Two 
hundred  twenty-five  dollars,"  alleges  special  damages,  and  it  is  error  to 
exclude  evidence  offered  to  show  that  the  plaintiff  engaged  his  sons  to 
draw  the  milk  and  paid  them  the  entire  $225. 

Appeal  hy  the  plaintiff,  Joseph  La  Page,  from  a  judgment 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Franklin  on  the  23d  day  of  November,  1910,  award- 
ing the  plaintiff  damages  upon  the  verdict  of  a  jury,  and  the 
defendant  costs  and  disbursements  of  the  action,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  21st  day  of  Novem- 
ber, 1910,  denying  the  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

Moore  &  Berry  [B.  W,  Berry  of  counsel],  for  the  appellant. 

Oeorge  J.  Moore,  for  the  respondent. 

Kellogg,  J. : 

The  jury  has  found  that  the  defendant  employed  the  plaintiff 
to  draw  milk  to  the  factory  for  the  season  at  a  compensa- 
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tion  of  $225,  and  that  the  defendant  broke  the  contract,  and  it 
has  awarded  the  plaintiff  $25  damages  therefor.  The  com- 
plaint alleged  the  contract  and  its  breach,  and  "That  relying 
upon  said  agreement,  this  plaintiff  hired  help  and  made  all 
necessary  preparations  to  carry  on  said  work,  and  has  been,  by 
reason  thereof,  obliged  to  pay,  lay  out  and  expend  for  such 
help,  in  board  and  moneys,  the  sum  of  Two  hundred  twenty- 
five  dollars,"  and  it  asks  judgment  for  that  sum,  alleging  no 
other  damage. 

The  plaintiff's  evidence  showed  that  the  defendant  sought  to 
employ  him  to  draw  the  milk  and  he  repUed  that  if  he  could 
make  arrangements  with  his  sons  to  draw  it  he  would  take  the 
contract.  He  was  to  go  home,  see  the  sons  and  notify  the 
defendant  whether  he  would  undertake  the  job.  He  saw  the 
sons  and  returned  and  told  the  defendant  he  would  draw  the 
milk  as  agreed.  He  then  offered  to  prove  the  arrangement 
that  he  made  with  the  sons  and  what  he  was  to  pay  them, 
which  was  excluded  and  the  plaintiff  excepted.  The  court 
charged  the  jury  that  no  special  damages  were  alleged  and 
that  it  could  only  award  the  plaintiff  the  damages  shown.  He 
then  asked  the  court  to  charge  that  the  evidence  is  xmdisputed 
that  the  plaintiff  did  get  his  sons  and  did  make  an  arrangement 
with  them  and  did  himself  carry  it  out,  so  that  he  would  be 
damaged  in  the  full  amount. 

The  court:  *' I  cannot  charge  that  he  would  be  damaged  in 
the  full  amount  for  there  is  no  proof  in  the  case  at  all  as  to 
what  expense  he  went  to  with  anything  that  he  had  done.  No 
special  damages  are  claimed.  The  fact  is  simply  there  that  if 
the  contract  was  made,  he  was  not  allowed  to  carry  it  out. 
Whatever  loss  he  suffered  by  reason  of  that,  not  to  exceed 
$225,  they  may  allow."  If  the  plaintiff,  as  alleged,  agreed  to 
pay  his  sons  $225  for  doing  this  work,  being  the  entire  amount 
to  be  paid  by  the  defendant,  and  if  he  was  compelled  to  pay 
that  sum,  there  was  a  special  damage  which,  under  the  com- 
plaint, he  was  entitled  to  recover.  I  think  the  court  was  in 
error  in  saying  that  no  special  damage  was  alleged;  it  is  evi- 
dent that  the  rulings  of  the  court  prevented  the  plaintiff  from 
further  efforts  to  prove  the  special  damage  claimed.  No  other 
damage  was  alleged  or  proved. 
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The  judgment  should  therefore  be  reversed  and  a  new  trial 
granted^  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 


In  the  Matter  of  the  Application  of  Alice  E.  Fenn,  Eespondent, 
for  the  Appointment  of  Commissioners  to  Alter  or  Change  a 
Highway  in  the  Town  of  Putnam,  and  the  Assessment  of 
Damages  Therefor. 

George  Smith  and  Others,  Appellants. 

Third  Department,  June  27,  1912. 

Highway  —  proceeding  to  correct  error  in  order  for  proposed  highway 
—  "  orchard  "  within  meaning  of  Highway  Law  —  evidence  —  when 
decision  of  commissioners  will  not  he  reversed. 

Where  through  some  error  a  highway  has  been  laid  out  so  as  to  pass 
through  two  houses,  a  proceeding  to  correct  the  error  may  be  properly 
entitled  "  A  Proceeding  to  Alter  an  Existing  Highway." 

Fruit  trees  planted  with  the  evident  purpose  of  raising  difficulties  to  the 
laying  out  of  a  highway  do  not  constitute  an  "orchard  "  within  the 
meaning  of  the  Highway  Law. 

In  a  proceeding  for  the  alteration  of  a  highway,  evidence  as  to  the  value 
of  the  land  with  the  highway  as  originally  laid  out  and  as  to  its  value 
with  the  proposed  altered  highway  is  incompetent  where  the  original 
highway  has  not  been  laid  out;  but  its  admission  is  harmless  where  it 
did  not  enl  er  into  the  decision  of  the  commissioners  and  where  the 
witness  swore  on  cross-examination  that  independently  of  the  original 
highway,  the  proposed  highway  would  not  diminish  the  value  of  the 
property.     . 

Where  commissioners  in  laying  out  a  highway  have  assessed  damages 
assuming  that  there  was  an  existing  right  of  way  over  the  lands  crossed 
by  the  proposed  highway,  the  court  on  appeal  from  an  order  confirming 
the  report  of  the  commissioners  will  not  reverse  their  decision  because 
there  is  nothing  in  the  record  to  indicate  an  existing  right  of  way  over 
the  lands  of  one  of  the  owners,  where  the  attorney  for  such  owner  fails 
to  claim  that  no  right  of  way  in  fact  existed. 

Appeal  by  George  Smith  and  others,  landowners,  taxi)ayers 
and  persons  interested,  from  an  order  of  the  County  Court  of 
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Washington  county,  entered  in  the  office  of  the  clerk  of  said 
county  on  the  4th  day  of  January,  1912,  confirming  the 
decision  of  commissioners  herein  and  denying  the  appellants' 
motion  to  vacate  said  decision. 

Jenkins  &  Barker  [J.  H.  Barker  of  counsel],  for  the 
appellants. 

Bratt  &  Van  Wormer  [Fred  A.  Bratt  of  counsel],  for  the 
respondent. 

Per  Curiam: 

First,  Appellants  object  that  this  proceeding  to  alter  or 
change  a  highway  cannot  be  taken  because  of  the  fact  that 
there  was  no  existing  highway  to  alter  or  change.  Under 
former  proceedings  a  highway  had  been  ordered  laid  out 
substantially  upon  the  line  upon  which  the  highway  hi  ques- 
tion is  laid  out.  By  reason  of  evident  error  that  highway 
passed  through  two  houses.  Before  laying  out  the  last  high- 
way, pursuant  to  the  permission  granted,  this  proceeding  was 
taken  to  correct  that  evident  error.  The  proceeding  is  precisely 
the  same  in  all  its  details  as  a  proceeding  to  layout  a  highway 
originally.  We  see  no  objection  to  the  proceeding  because  it  is 
named  ^*  A  Proceeding  to  Alter  an  Existing  Highway." 

Second.  Some  fruit  trees  have  been  planted  in  the  line  of  this 
highway  with  the  evident  purpose  of  raising  difficulties  to  the 
laying  out  of  the  highway.  This  was  so  found  by  the  commis- 
sioners, and  it  was  foimd  that  these  fruit  trees  did  not  consti- 
tute an  orchard  within  the  meaning  of  the  Highway  Law. 
(See  Consol.  Laws,  chap.  25  [Laws  of  1909,  chap.  30],  §  200,  as 
amd.  by  Laws  of  1911,  chap.  624.)  With  this  conclusion  we 
are  in  full  accord. 

Third,  Evidence  was  allowed,  over  the  appellants'  objection, 
as  to  the  value  of  the  land  with  the  highway  as  originally  laid 
out  and  as  to  its  value  with  the  proposed  altered  highway.  The 
answer  to  these  questions  indicated  that  the  value  of  the  land 
would  be  enhanced  by  the  alteration.  This  evidence  was  proba- 
bly incompetent,  inasmuch  as  the  former  highway  had  not  been 
laid  out,  and  the  commissioners  directing  that  it  be  laid  out  not 
contemplating  that  the  highway  passed  through  the  houses  in 
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question.  The  admission  of  the  evidence  was  harmless,  how- 
ever, as  it  apparently  has  not  entered  into  the  decision  of  the 
commissioners.  The  witness  on  cross-examination  swore  that 
independently  of  the  proposed  highway  before  laid  out,  a  high- 
way in  the  location  named,  in  view  of  the  right  of  way  already 
existing,  would  not  diminish  the  value  of  the  property.  More- 
over, the  commissioners  viewed  the  property  and  might  rely  to 
an  extent  at  least  upon  that  view  in  assessing  the  damage. 

Fourth.  The  conmiissioners  state  in  their  decision  that  they 
have  ass^sed  damages  in  view  of  the  fact  that  there  already 
existed  a  right  of  way  over  these  premises.  There  appears  in 
the  case  evidence  of  an  existing  right  of  way  over  all  the  prem- 
ises except  that  of  Cameron  Beck.  There  is  nothing  in  the 
record  which  would  indicate  an  existing  right  of  way  over  the 
premises  of  Cameron  Beck  except  the  attempted  amendment 
by  the  conamissioners  of  highways  in  laying  out  the  highway 
authorized  imder  the  first  commissioner's  report.  In  that 
attempted  alteration  the  commissioner  refers  to  a  two-rod  right 
of  way  now  existing  along  the  line  of  the  proposed  highway. 
The  fact  seems  to  have  been  assxmcied  upon  the  trial  before  the 
commissioner,  and  appellants'  attorney  does  not  now  state 
that  no  such  right  of  way  exists.  If  it  be  a  matter  of  record 
it  could  be  produced  before  this  court  in  support  of  the  deter- 
mination below.  In  view,  however,  of  the  evident  assmnption 
of  the  existence  of  the  fact  during  this  whole  proceeding,  we 
are  not  inclined  to  reverse  this  judgment  without  any  claim 
of  the  counsel  for  Cameron  Beck  that  no  such  right  of  way  in 
fact  existed.  That  such  a  right  of  way  was  assumed  to  exist, 
however,  finds  corroboration  in  the  proof  of  the  right  of  way 
across  all  of  the  other  premises  affected  by  the  highway  in 
question,  and  the  further  evidence  of  an  actual  traveled  route 
across  the  Beck  property  in  connection  with  the  use  of  the  right 
of  way  upon  the  adjoining  property.  The  order,  therefore, 
should  be  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  costs. 
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Jennie  F.  Dunn,  Eespondent,  v.  Augusta  E.  M.  Dunn  and 
Others,  Impleaded  with  Edwaed  E.  Dunn,  Appellant. 

Third  Department,  June  27, 1912. 

Beal  property— deeds— acknowledgment  or  attestation  —  priority — 
purchaser  in  good  faith  —  purchaser  for  valuable  consideration — 
fraud  in  procuring  execution  of  partition  deed— burden  of  proof — 
cancellation  of  deed  —  mutual  mistake. 

A  deed  acknowledged  or  attested  by  a  witness  takes  priority  over  a  subee- 
quent  deed  executed  by  the  same  grantors,  although  the  later  deed  is 
first  recorded  if  the  grantee  therein  had  actual  knowledge  of  the  first 
deed  and  is  not  a  purchaser  in  good  faith. 

A  consideration  of  one  dollar  expressed  in  a  deed  and  actually  paid  is 
insufficient  to  make  the  grantee  a  purchaser  for  a  valuable  consideration. 

A  deed  which  has  not  been  acknowledged  or  attested  does  not  take  effect 
as  against  a  subsequent  purchaser,  although  the  latter  has  actual  notice 
thereof  and  is  not  a  purchaser  in  good  faith  and  for  value. 

Where  a  son  entitled  to  only  one-fourth  of  a  tract  of  land  misrepresents 
the  value  and  amount  thereof  to  his  mother  and  influences  her  to  exe- 
cute a  deed  to  him  for  one-half  of  the  premises  in  order  to  effect  a  i>arti- 
tion,  the  conveyance  should  be  set  aside  although  the  son  did  not  intend 
to  deceive  his  mother. 

Under  such  circumstances  the  burden  of  proof  is  upon  the  son  to  show 
.  that  the  transaction  was  fair  and  honest  and  that  no  advantage  was 
taken  by  him. 

Courts  of  equity  may  give  relief  in  cases  of  mutual  mistake  unaccom- 
panied by  fraud  where  the  subject  of  the  conveyance  is  so  materially 
variant  from  what  the  parties  supposed  it  to  be  that  the  substantial 
object  of  the  conveyance  has  failed. 

KELLoaa,  J.,  dissented  in  part. 

Appeal  by  the  defendant,  Edward  E.  Dimn,  from  a  final 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Delaware  on 
the  14th  day  of  November,  1911,  confirming  the  report  of  a 
referee  in  a  partition  action,  with  notice  of  an  intention  to 
bring  up  for  review  an  interlocutory  judgment  granted  on  the 
6th  day  of  July,  1911,  and  entered  in  said  clerk^s  office. 

E,  D,  Cumming^  for  the  appellant. 

C.  L,  Anchnis,  for  the  respondent. 
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Judgment  alBfirmed,  with  costs,  on  the  opinion  of  the 
referee. 

All  concurred,  except  Kellogg,  J.,  who  favored  a  reversal 
as  to  the  plaintiff;  Lyon,  J.,  not  sitting. 

The  following  is  the  opmion  of  the  referee: 

Eugene  Clinton,  Referee: 

Hiram  Wooster  died  intestate  in  the  year  1857,  seized  and 
possessed  of  the  land  described  in  the  complaint.  The  tract 
origmally  contained  770  acres  of  land.  It  extended  back  from  the 
Delaware  river  south  about  two  miles  and  was  mostly  wild  tim- 
ber land.  A  small  portion  along  the  river  was  cleared  and  used 
for  farming  purposes,  on  which  was  located  an  old  house  and  a 
small  bam.  The  original  tract  was  fifty  chains  in  width  on  the 
south  or  back  end.  Shortly  before  his  death  Hiram  Wooster 
conveyed  to  John  Humphrey  a  strip  off  the  west  side  of  the 
tract,  which  was  fifteen  chains  wide  on  the  back  and  contained 
about  170  acres.  Therefore  the  tract  or  parcel  of  which  Hiram 
Wooster  died  seized  contained  about  600  acres,  and  was  thirty- 
five  chains  in  width  on  the  south  or  back  line. 

Hiram  Wooster  left  neither  father  nor  widow  nor  descend- 
ants, but  left  Olive  Wooster  his  mother,  and  three  sisters, 
Augusta  E.  M.  Dimn,  Olive  E.  Wooster  and  Clarissa  Harper, 
and  two  brothers,  Lyman  Wooster  and  Enos  B.  Wooster. 
Enos  B.  Wooster  died  intestate  and  without  issue  in  1879. 
The  mother,  Olive  Wooster,  died  September  14,  1875.  Lyman 
Wooster  died  in  1863,  leaving  a  widow  who  is  now  deceased, 
and  six  children,  viz. :  Lyman  M.  Wooster,  Mary  E.  Wooster, 
Maria  Parmalee,  Clara  Hall,  Olive  Hard  and  Edith  V.  Cran- 
dall,  his  only  heirs  at  law  and  next  of  kin. 

Clarissa  A.  Harper  conveyed  her  imdivided  one-fourth  share 
or  interest  to  Augusta  E.  M.  Dunn  by  deed  bearing  date  July 
10,  1891,  which  was  recorded  in  Delaware  coimty  clerk's  office 
January  29,  1908,  in  liber  157  of  deeds  at  page  4.  OUve  E. 
Wooster  conveyed  her  imdivided  one-fourth  share  or  interest 
to  Augusta  E.  M.  Dunn  by  deed  bearing  date  April  23,  1896, 
which  was  recorded  in  Delaware  county  clerk's  office  January 
29,  1908,  in  liber  151  of  deeds  at  page  261. 

Lyman  M.  Wooster,  Mary  E.  Wooster,  Maria  Parmelee, 
App.  Div.— Vol.  CLI.        51 
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Clara  Hall  and  Olive  Hard,  being  all  of  the  children  and  heirs 
at  law  of  Lyman  Wooster,  deceased,  excepting  his  daughter 
Edith  V.  Crandall,  conveyed  their  right,  title  and  interest  in 
said  land  to  Edward  E.  Dunn  by  deed  bearing  date  June  25, 
1883.  This  deed  was  signed  and  executed  by  the  several  grant- 
ors at  different  times.  The  only  controverted  fact  in  regard  to 
the  execution  of  this  deed  is  as  to  whether  or  not  its  execution 
and  delivery  by  Mary  E.  Wooster  was  attested  by  a  witness. 
The  grantee  Edward  E.  Dimn  testified  that  it  was  signed  in 
March,  1888,  at  Susquehanna,  Penn.,  in  the  presence  of  him- 
self and  of  John  Pendergast,  a  notary  public,  and  Prank  Page 
and  William  Donahue;  that  the  notary  public  did  not  take  the 
acknowledgment  because  it  could  be  acknowledged  in  the  State 
of  New  York  and  save  sending  the  deed  to  Montrose,  Penn., 
for  a  certificate;  that  Frank  Page  and  WilUam  Donahue 
signed  as  subscribing  witnesses  at  that  time.  He  gave  a  very 
fair  account  of  the  details  of  the  transaction  considering  the 
time  which  has  elapsed  since  it  occurred.  It  appeared  that 
Pendergast  and  Donahue  died  a  number  of  years  ago,  and  that 
Page  was  a  mechanic  in  the  railroad  shops  at  Susquehanna, 
that  he  later  moved  away  and  his  whereabouts  were  unknown 
at  the  time  of  the  trial.  The  grantor  Mary  E.  Wooster  testi- 
fied that  she  did  not  know  Frank  Page  or  William  Donahue; 
that  she  never  requested  either  of  them  to  sign  the  deed  as 
witnesses,  and  that  neither  of  them  signed  the  deed  at  the  time 
she  signed  it.  On  cross-examination,  however,  she  testified 
that  the  deed  was  signed  in  Susquehanna,  but  she  could  not 
remember  the  place;  that  she  could  not  remember  who  was 
present  beside  herself  and  Edward  E.  Dunn.  She  was  unable 
to  give  any  of  the  details  and  had  very  little  recollection  of  the 
transaction.  By  an  examination  of  the  ink  used  in  writing  the 
signature  of  Mary  E.  Wooster,  and  the  signatures  of  Frank 
Page  and  William  Donahue,  and  comparing  them  with  the 
other  signatures  and  the  deed,  and  from  all  the  evidence  and 
circumstances,  I  am  led  to  believe  that  the  execution  and 
delivery  of  this  deed  as  to  Mary  E.  Wooster  was  attested  by 
Frank  Page  and  William  Donahue. 

Maria  Parmelee  signed  the  deed  to  Edward  E.  Dunn  some 
time  before  it  was  signed  by  Mary  E.  Wooster,  and  its  execu- 
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tion  and  delivery  were  never  attested  by  a  witness.  It  was 
acknowledged  by  Maria  Parmalee  and  Mary  E.  Wooster  March 
21,  1908,  but  after  the  deed  hereinafter  mentioned  to  the  plain- 
tiff Jennie  F.  Dunn  was  executed  and  recorded. 

Lyman  M.  Wooster,  Mary  E.  Wooster,  Maria  Parmalee, 
Clara  Hall  and  Olive  Hard,  being  all  the  heirs  at  law  of 
Lyman  Wooster,  deceased,  excepting  Edith  V.  Crandall,  and 
being  the  same  persons  who  executed  the  last-mentioned  deed 
to  Edward  E.  Dunn,  also  executed  a  deed  to  the  plaintiff 
Jennie  F.  Dunn  for  the  nominal  consideration  of  one  dollar, 
which  deed  bears  date  January  28, 1908.  It  was  acknowledged 
by  Maria  Parmalee,  Mary  E.  Wooster,  OUve  Hard  and  Clara 
Hall  March  9, 1908,  and  by  Lyman  M.  Wooster  and  wife  March 
11,  1908.  This  deed  covers  the  premises  described  in  the  com- 
plaint and  was  recorded  in  Delaware  county  clerk's  office  March 
16, 1908,  in  Uber  154  of  deeds  at  page  535. 
•  At  the  time  of  the  execution  and  delivery  of  the  last-men- 
tioned deed  the  grantee,  Jennie  F.  Dunn,  had  actual  notice  of 
the  deed  from  the  same  grantors  to  Edward  E.  Dunn. 

In  so  far  as  the  deed  of  Edward  E.  Dimn  was  acknowledged 
or  attested  by  a  witness  it  was  and  is  prior  in  time  and  prior  in 
right  to  the  deed  to  Jennie  F.  Dunn  even  though  her  deed  was 
first  recorded.  {Williamson  v.  Brovm^  15  N.  Y.  354;  Cam- 
bridge Valley  Bank  v.  Delano,  48  id.  326.) 

In  addition  to  the  fact  that  Jennie  F.  Dunn  had  actual  notice 
of  the  deed  to  her  brother,  Edward  E.  Dunn,  she  was  not  a 
purchaser  in  good  faith  and  for  value.  Therefore,  she  cannot 
hold  as  against  the  prior  conveyance  in  so  far  as  the  prior  con- 
veyance was  acknowledged  or  attested  by  a  witness.  To  enti- 
tle a  subsequent  purchaser  of  real  estate  to  the  benefit  of  the 
recording  act  he  must  not  only  first  record  his  conveyance,  but 
he  must  be  a  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration. {De  Lancey  v.  Steams,  66  N.  Y.  157;  Fries  v. 
N.  Y.  &  H.  R,  R.  Co.,  57  App.  Div.  577.) 

The  consideration  of  one  dollar  expressed  in  the  deed  to  Jen- 
nie F.  Dunn  though  actually  paid  to  each  grantor  was  insuffi- 
cient to  make  her  a  purchaser  for  a  valuable  consideration. 
{Ten  Eyck  v.  Witbeck,  135  N.  Y.  40.) 

We  now  come  to  the  question  of  the  legal  effect  of  the  imac- 
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knowledged  and  unattested  deed  from  Maria  Parmalee  to 
Edward  E.  Dunn.  It  has  long  been  the  law  in  this  State  that 
"A  grant  in  fee  or  of  a  freehold  estate  must  be  subscribed  by 
the  person  from  whom  the  estate  or  interest  conveyed  is 
intended  to  pass,  or  by  his  lawful  agent.  If  not  duly  acknowl- 
edged before  its  delivery,  according  to  the  provisions  of  this 
chapter,  its  execution  and  delivery  must  be  attested  by  at  least 
one  witness,  or,  if  not  so  attested,  it  does  not  take  effect  as 
against  a  subsequent  purchaser  or  incimibrancer  until  so 
acknowledged." 

This  provision  of  the  Eevised  Statutes  (1  R.  S.  738,  §  137) 
was  re-enacted  in  the  Real  Property  Law  (Laws  of  1896,  chap. 
547  [Gen.  Laws,  chap.  46],  §  208).  It  was  re-enacted  in  the 
Real  Property  Law  (Laws  of  1909,  chap.  52  [Consol.  Laws, 
chap.  50],  §  243). 

When  the  deed  from  Maria  Parmalee  to  Jennie  F.  Dunn  was 
executed  and  recorded  the  deed  from  Maria  Parmalee  to 
Edward  E.  Dunn  was  unacknowledged  and  unattested.  It 
was*  therefore,  invalid  as  against  Jennie  F.  Dunn,  the  said 
subsequent  grantee.  It  was  invaUd  even  though  Jennie  F. 
Dimn  had  actual  notice  of  the  prior  deed,  and  even  though  she 
was  not  a  purchaser  in  good  faith  and  for  value.  {Chamberlain 
V.  Spargur,  86  N.  Y.  603.) 

It  follows  that  Jennie  F.  Dunn,  the  plaintiff,  is  the  owner  of 
an  imdivided  one  twenty-fourth  share  or  interest  in  the  land 
described  in  the  complaint. 

The  deed  from  Augusta  E.  M.  Dunn  to  Edward  E.  Dunn 
should  be  set  aside.  There  is  no  reason  in  justice  or  in  equity 
why  it  should  be  sustained.  At  the  time  the  deed  was  exe- 
cuted it  was  well  known  and  fully  understood  by  both  parties 
to  the  conveyance  that  she  was  the  owner  of  an  undivided 
eighteen-twenty-fourths  share  or  interest,  and  he  was  the 
owner  of  five-twenty-fourths.  In  making  the  partition  and 
division  there  was  no  reason  why  he  should  get  more  than  his 
just  proportion  of  the  amount  and  value  of  the  land,  and  yet 
he  did  get  nearly  one-half  of  the  amount  and  more  than  half  of 
the  value.  This  result  came  about  because  Edward  E.  Dunn 
deceived  his  mother  who  relied  upon  his  repeated  statements 
and  representations  that  the  proposed  division  was  fair  and 
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just,  and  that  he  was  only  getting  a  little  more  than  one- 
fourth.  He  now  claims  that  he  was  mistaken  as  to  the  rela- 
tive amounts  in  the  two  parcels.  One  trouble  with  this  excuse 
is  that  the  injury  and  injustice  to  his  mother  is  just  the  same 
whether  his  misrepresentations  were  willfully  and  intentionally 
false  or  not.  The  undisputed  fact  remains  that  she  reUed  upon 
his  statements  and  representations  and  was  thereby  woefully 
deceived  and  cheated.  From  the  whole  evidence  it  seems  clear 
that  this  conveyance  should  be  set  aside. 

The  land  in  question  is  a  long  narrow  tract  extending  from 
the  Delaware  river  south  onto  the  mountain  a  distance  of  about 
two  miles.  A  small  portion  along  the  river  is  cultivated  upon 
which  is  an  old  house  and  a  small  bam.  Here  Augusta  E.  M. 
Dunn  and  her  husband  lived  for  a  nim^ber  of  years  and  until 
his  death  in  1899.  Their  son,  the  defendant  Edward  E.  Dunn, 
lived  there  with  his  father  and  mother  as  a  boy  and  until  his 
marriage  in  1886.  The  mother  knew  very  Uttle  if  anything 
about  the  back  portion  of  the  tract.  The  defendant  Edward 
E.  Dunn  had  cut  wood  and  ties  upon  the  premises.  About  the 
year  1900  he  assisted  in  surveying  the  line  between  the  Dunn 
lot  in  question  and  the  Humphrey  lot  in  order  to  determine  the 
location  of  the  division  line,  and  was  well  acquainted  with  the 
land  and  the  location  of  the  boundaries. 

A  short  time  prior  to  June  17,  1903,  he  employed  Henry 
Simpson,  a  surveyor,  to  survey  a  line  dividing  the  tract  from 
north  to  south.  The  surveyor  with  the  assistance  of  Edward 
E.  Dunn  surveyed  the  line  and  thereby  divided  the  tract  into 
an  easterly  and  a  westerly  portion.  He  pointed  out  to  the  sur- 
veyor where  he  wanted  the  line  located.  The  surveyor  made 
a  diagram  and  description  of  the  westerly  portion  as  thus  sur- 
veyed. It  will  be  remembered  that  about  a  year  or  two  before 
this  time  the  same  surveyor  with  Edward  E.  Dunn  surveyed 
and  located  the  Humphrey  lot,  so  called,  and  which  is  located 
west  of  and  adjoining  the  Dunn  tract,  and  was  formerly  a  part 
of  the  Dunn  or  Wooster  tract.  There  is  no  doubt  but  that 
Edward  E.  Dunn  knew  very  well  when  he  was  having  the 
dividing  line  surveyed  for  a  division  between  himself  and  his 
mother,  that  the  Humphrey  lot  had  been  sold  off,  and  he  knew 
where  the  Humphrey  line  was.    Notwithstanding  this  knowl- 
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edge  he  caused  the  surveyor  to  locate  the  line  between  himself 
and  his  mother  where  he  would  get  nearly  one-half  of  the  land 
and  more  than  half  of  the  value. 

On  the  17th  day  of  June,  1903,  he  took  this*  diagram  and 
description  of  the  westerly  portion  to  Port  Jervis,  where  his 
mother  was  there  temporarily  residing.  He  arrived  at  her 
home  in  the  forenoon  and  procured  from  her  the  old  deed  of 
the  entire  tract,  and  told  her  he  was  going  to  have  a  deed 
drawn  for  a  division.  He  then  employed  an  attorney  at  law  at 
Port  Jervis  who  prepared  a  deed  conveying  the  easterly  portion 
to  Augusta  E.  M.  Dunn,  but  did  not  have  his  wife  join  in  the 
conveyance.  The  attorney  also  prepared  a  deed  from  Augusta 
E.  M.  Dimn  to  Edward  E.  Dunn  of  the  westerly  portion,  using 
the  description  made  from  the  survey  by  Henry  Simpson  and 
Edward  E.  Dunn.  Edward  E.  Dunn  then  returned  to  his 
mother's  residence  with  the  attorney  and  requested  her  to  exe- 
cute the  deed.  She  objected  to  doing  so  and  said  that  she  knew 
nothing  about  it.  He  represented  and  stated  to  her  repeatedly 
that  it  was  all  right,  that  he  was  getting  only  a  little  over  one- 
fourth.  He  and  his  attorney  remained  two  hours  or  more  and 
he  continued  to  urge  her  to  execute  the  paper.  He  told  her 
that  he  had  had  it  surveyed  and  that  she  was  getting  by  the 
proposed  division  500  acres;  that  the  bam  was  on  her  portion 
and  also  the  spring.  She  finally  requested  him  to  wait  until 
her  daughter,  Jennie  F.  Dunn,  should  return.  When  the 
daughter  came  he  said  he  had  deeds  for  a  division  and  that  he 
was  getting  a  little  more  than  one-fourth;  that  he  had  it  sur- 
veyed and  his  mother's  part  was  500  acres,  and  that  he  would 
not  take  anything  but  what  was  right.  After  the  various 
statements  and  representations  by  Edward  E.  Dunn  that  the 
deeds  were  correct,  and  made  a  fair  and  just  division,  Augusta 
E.  M.  Dunn  executed  the  deed  to  him  and  received  the  other 
deed  of  the  easterly  portion. 

As  a  matter  of  fact  the  deed  to  Edward  E.  Dunn  conveyed 
to  him  295  acres,  and  the  deed  from  him  to  his  mother  con- 
veyed about  322  acres.  The  portion  conveyed  to  him  contained 
a  large  part  of  the  timber  and  was  the  most  valuable.  It  gave 
him  about  three-fourths  of  the  frontage  on  the  river.  The 
spring  and  bam,  instead  of  being  on  the  mother's  part,  were 
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on  the  part  conveyed  to  him.  He  admits  that  he  told  his 
mother  the  deeds  were  all  right,  and  that  he  was  only  getting 
a  little  more  than  one-fourth,  and  that  he  urged  her  to  execute 
the  deed  to  him.  He  admits  that  he  misrepresented  the  amount 
of  land  which  he  would  get,  but  says  that  he  did  not  intend  to 
do  so.  Thereafter  a  quantity  of  timber  was  sold  off  and  three- 
fourths  of  the  proceeds  were  paid  to  his  mother  and  one-fourth 
was  paid  to  him.  When  the  mother  learned  that  she  had  been 
induced  to  convey  much  more  than  she  supposed  or  intended  to 
convey  she  protested  to  him,  and  brought  a  suit  to  have  the 
deed  set  aside.  And  while  he  admits  that  he  misrepresented 
the  facts  to  his  mother  and  thereby  induced  her  to  convey  more 
than  she  ever  intended  to  convey,  and  more  than  she  should 
have  conveyed,  still  he  never  offered  to  reconvey  or  make  resti- 
tution for  the  admitted  wrong,  thereby  clearly  indicating 
that  he  intended  to  do  just  what  he  did  do.  Under  all  these 
circumstances  and  conditions  his  claim  that  he  did  it  under  an 
honest  mistake  cannot  be  accepted. 

At  the  time  the  deeds  were  executed  she  was  sixty-nine  years 
of  age  and  he  was  forty-four.  While  they  had  both  lived  on 
the  premises  for  a  number  of  years  she  knew  substantially 
nothing  about  the  conditions  and  boundary  line  on  the  back 
portion.  He  had  helped  to  locate  the  line  of  the  Humphrey  lot 
and  had  worked  in  the  woods  and  was  familiar  with  the  whole 
tract,  and  she  had  good  reason  to  trust  and  rely  upon  him  in 
the  matter.  The  confidential  relations  between  them  were 
such  that  she  was  justified  in  reposing  faith  in  what  he  said. 
She  was  informed  that  he  and  Mr.  Simpson  had  surveyed  it 
for  the  purpose  of  a  division,  and  she  was  led  to  believe  that  he 
knew  the  facts  and  conditions,  and  she  had  the  right  to  believe 
that  what  he  told  her  was  true.  Under  such  circumstances  and 
conditions  the  burden  of  proof  was  upon  him  to  show  affirma- 
tively that  the  transaction  was  fair  and  honest  and  that  no  advan- 
tage was  taken  by  him.  {Barnard  v.  Oantz,  140  N.  T.  249; 
Nesbity.  Locktnan,  34  id.  16 Y;  Cotvee  v.   Cornell,  75  id.  99.) 

Even  assuming  that  the  conveyance  was  a  mistake  on  the 
part  of  Edward  E.  Dunn,  which  assumption  cannot  be  indulged 
in  in  this  case,  the  conveyance  was  a  fraud  upon  the  rights  of 
the  mother  and  should  be  set  aside.    The  division  actually 
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made  was  so  different  from  the  one  intended  and  so  materially 
detrimental  to  Augusta  E.  M.  Dunn,  all  of  which  was  induced 
by  the  misrepresentations  of  Edward  E.  Dunn,  a  court  of  equity 
should  not  deny  reUef  even  though  the  misrepresentations  were 
made  by  him  under  a  misapprehension  of  the  facts.  Courts  of 
equity  may  give  relief  in  cases  of  mutual  mistake  unaccom- 
panied by  fraud  where  the  subject  of  the  conveyance  is  so 
materially  variant  from  what  the  parties  supposed  it  to  be  that 
the  substantial  object  of  the  conveyance  has  failed.  {Stevens 
V.  Melcher^  152  N.  Y.  575;  Dale  v.  Roosevelt j  5  Johns.  Ch.  174; 
Beardsley  v.  Duntley,  69  N.  Y.  577.) 

It  has  also  been  held  that  where  the  owner  of  a  farm  inno- 
cently but  untruly  states  the  quantity  of  land  contained  therein, 
and  a  purchaser  in  reliance  upon  the  statement  enters  into  a 
contract  and  takes  a  deed  and  subsequently  discovers  that  the 
quantity  is  materially  less  than  that  stated,  he  is  entitled  to  the 
interposition  of  a  court  of  equity  to  correct  the  mistake,  and 
the  court  will  set  aside  or  reform  the  deed  as  may  best  suit  the 
particular  case.     {Paine  v.  Upton,  87  N.  Y.  327.) 

The  facts  and  circumstances  of  this  case  are  sufficient,  how- 
ever, to  require  the  setting  aside  of  the  deed  without  regard  to 
the  confidential  relations  which  existed  between  Augusta  E. 
M.  Dunn  and  her  son.  From  the  whole  case  it  is  clear  that  a 
court  of  equity  should  interpose  and  right  this  serious  wrong  so 
far  as  possible  and  set  aside  the  deed  from  Augusta  E.  M. 
Dunn  to  Edward  E.  Dunn  as  fraudulent  and  void,  together 
with  the  conveyance  from  him  to  her,  and  let  the  parties  be 
restored  to  their  rights  as  though  the  deeds  had  never  been 
executed. 


Nancy  Catharine  Getman,  Appellant,  v.  Oliver  Getman, 

Respondent. 

Third  Department,  June  27,  1912. 

Decedent's  estate  —  conditional  devise. 

The  devise  of  a  farm  to  the  defendant  was  charged  with  the  board  of  the 
plaintiff  and  her  right  to  occupy  a  specified  portion  of  the  house  and 
the  payment  of  a  sum  named. 
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Held,  that  although  the  acceptance  of  the  devise  obligated  the  defendant 
to  perform  its  conditions,  he  was  not  bound  to  do  so  unless  the  plaintiff 
wished  him  to,  and  she  having  voluntarily  left  the  farm  the  defendant 
cannot  be  placed  in  default  until  a  proper  demand  is  made  that  he  allow 
the  plaintiff  to  reoccupy  her  rooms  and  that  he  furnish  board  to  her. 

The  defendant  was  not  obliged  to  reside  personally  on  the  farm  in  order 
to  furnish  board  for  the  plaintiff,  nor  to  furnish  it  elsewhere  if  he  was 
ready  to  furnish  it  at  the  farm. 

Appeal  by  the  plaintiff,  Nancy  Catharine  Getman,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Fulton  on  the 
20th  day  of  November,  1911,  upon  the  decision  of  the  court, 
after  a  trial  at  the  Fulton  Special  Term. 

Borden  D,  Smith,  for  the  appellant. 
H.  M.  Eldridge,  for  the  respondent. 

Per  Curiam: 

The  controversy  between  the  parties  as  it  then  existed,  was 
properly  disposed  of  by  the  learned  trial  court.  The  plaintiff, 
however,  has  some  rights  under  the  will  of  her  father  which 
the  defendant  is  bound  to  observe,  and  it  is  proper  for  us  to 
define  them  as  the  plaintiff  requests. 

The  devise  of  the  faim  to  the  defendant  was  charged  with 
the  board  of  the  plaintiff  and  the  right  to  occupy  the  specified 
portion  of  the  house  and  the  payment  of  the  sura  named. 
The  defendant  accepted  the  devise  and  thereby  bound  himself 
to  perfoftn  its  conditions.  He  need  not  perform  them,  how- 
ever, unless  the  plaintiff  wished  him  to,  and  she  having  volim- 
tarily  left  the  farm  and  chosen  to  reside  elsewhere,  the  defend- 
ant could  not  be  put  in  default  until  a  proper  demand  was 
made  that  he  allow  the  plaintiff  to  reoccupy  her  rooms  in  the 
house  and  that  he  furnish  board  to  her.  The  notice  of  Janu- 
ary, 1911,  was  not  sufficient  for  that  purpose.  The  defendant 
appears  to  have  recognized  his  obligation  to  do  these  things, 
for  in  his  lease  of  the  farm  he  reserved  the  rooms  for  plaintiff's 
occupancy  and  provided  for  her  board. 

There  is  no  proof  that  the  tenant  was  not  a  suitable  person 
for  the  plaintiff  to  board  and  live  with,  and  the  defendant 
was  not  obliged  personally  to  reside  on  the  farm  in  order  to 
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furnish  board  for  the  plaintiflf,  nor  to  furnish  it  elsewhere  if 
he  was  ready  to  furnish  it  at  the  farm. 

It  is  necessary  that  the  plaintiff  make  a  new  demand  in 
order  to  put  the  defendant  in  default  in  case  of  refusal,  and, 
therefore,  we  cannot  modify  the  present  judgment  as  suggested, 
but  must  afl&rm  it,  with  costs. 

All  concurred. 

Judgment  unanimously  affirmed,  with  costs. 


Savilla  F.  Smith,  as  Administratrix,  etc.,  of  CmasTOPHER 
Smifh,  Deceased,  Appellant,  v.  The  State  of  New  York, 
Respondent. 

Third  Department,  June  27,  1912. 

NegUgence  —  injury  by  fall  from  approach  to  bridge  maintained  by 
State  —  evidence  —  contributory  negligence,  where  no  eye-witnesses. 

PlaintifTs  intestate  while  walking  at  night  over  the  unguarded  approach 
to  a  bridge  maintained  by  the  State  fell  to  the  base  of  the  abutment  and 
was  injured  and  subsequently  died.  Evidence  examined,  and  heldy  that 
the  State  was  guilty  of  negligence  in  the  construction  and  maintenance 
of  the  bridge  and  its  approaches; 

That,  there  being  no  eye-witnesses  of  the  immediate  accident,  the  evidence 
of  decedent's  freedom  from  contributory  negligence  was  sufficient. 

Smith,  P.  J.,  and  Jjyon,  J.,  dissented. 

Appeal  by  the  claimant,  Savilla  F.  Smith,  as  administratrix, 
etc.,  from  a  judgment  of  the  Court  of  Claims  of  the  State  of 
New  York,  entered  in  the  office  of  the  clerk  of  said  court  on 
the  16th  day  of  October,  1911,  dismissing  the  appellant's  claim. 

John  F.  Murray  and  William  H.  Murray  [John  H, 
McMahon  of  coimsel],  for  the  appellant. 

Thomas  Carmody,  Attorney-General  [Wilber  W.  Chambers^ 
Deputy  Attorney-General,  of  counsel],  for  the  respondent. 

Betts,  J. : 

The  Erie  canal  runs  north  and  south  in  the  city  of  Watervliet. 
Seventh  street  between  Second  and  Third  avenues  crosses  over 
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this  canal  by  a  bridge  and  the  approaches  thereto.  The  bridge 
is  about  fifteen  feet  in  width.  The  highway  approaching  the 
bridge  from  the  west  is  "wider  than  the  bridge.  Underneath 
the  west  end  of  the  bridge  is  the  towpath  of  the  canal.  A 
board  fence  on  the  north  side  of  the  western  approach  to  the 
bridge  approaches  to  within  about  four  feet  and  seven  inches  of 
the  railing  on  the  north  side  of  the  bridge  where  there  is  an  open 
unguarded  space.  There  is  a  stone  abutment  laid  up  to  nearly 
level  with  the  higher  part  of  the  highway  or  approach  to  the 
bridge.  Some  years  ago  this  abutment  with  concrete  coping  on 
the  top  was  some  Uttle  higher  than  the  adjacent  part  of  the 
highway  but  it  was  found  that  the  bridge  was  too  low,  inter- 
fering with  loads  of  baled  hay  on  canal  boats  so  the  bridge 
was  raised  to  adapt  it  to  these  conditions  and  the  approach 
was  filled  in  with  dirt  a  little  higher  than  the  concrete  coping 
or  abutment.  The  abutment  or  coping  was  not  raised.  This 
left  a  descent  from  part  of  the  approach  to  the  bridge  from  the 
north  to  this  concrete  coping  on  the  abutment.  This  coping 
was  something  over  nine  feet  above  the  towpath  at  the 
bridge.  There  is  no  sidewalk  upon  either  side  of  the  approach 
to  the  bridge.  Pedestrians  and  horses  used  the  entire  width 
of  the  approach.  The  defendant  built  and  maintains  the 
bridge  audits  approaches. 

Upon  the  night  of  the  4th  of  June,  1910,  plaintiff's  intes- 
tate, Christopher  Smith,  was  seen  coming  up  the  avenue  on 
the  westerly  side  of  the  approach  and  turning  into  Seventh 
street  on  the  north  side  of  that  street  and  going  towards  the 
bridge.  This  was  about  ten  or  half -past  ten  o'clock  at  night. 
There  was  no  light  upon  the  bridge.  Mr.  Smith  was  seen  by  at 
least  two  persons  traveling  slowly  in  a  natural  way  towards  the 
east  towards  the  bridge.  There  was  a  street  lamp  in  Third 
avenue,  which  was  burning  very  dimly  apparently,  simply  a 
red  spark  as  it  was  described.  Some  light  was  also  furnished 
from  a  store  window.  The  witnesses  lost  sight  of  Smith  when 
he  was  apparently  twenty  feet  more  or  less  west  of  the  bridge 
and  on  the  north  side  of  the  approach,  going  towards  the 
bridge  and  only  a  few  feet  from  this  unprotected  abutment, 
between  the  fence  and  the  west  side  of  the  north  framework 
of  the  bridge. 
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Within  about  eight  minutes  after  the  last  witness  saw  him 
this  witness  heard  that  there  was  an  accident  and  going 
aroimd  to  the  south  side  of  and  under  the  bridge  he  found  that 
Mr.  Smith  had  been  carried  by  some  persons,  who  had  pre- 
viously found  him,  from  the  north  side  at  the  bottom  of  the 
abutment  to  the  south  side  of  the  bridge  on  the  towpath  and 
that  his  leg  was  broken  and  that  he  was  seriously  hurt.  To 
the  persons  whom  Smith  had  summoned  for  help  he  said  that 
he  could  not  stand  because  his  leg  was  broken.  No  one  discov- 
ered or  testified  to  any  evidence  of  drinking  or  improper  conduct 
on  Smith's  part.  Smith  lived  near  this  place  and  was  accus- 
tomed to  crossing  this  bridge  for  many  years.  He  was  taken  to 
the  hospital.  As  a  result  of  this  injury  Smith  died  on  June 
eleventh  of  blood  poisoning. 

The  claimant  proved  substantially  these  facts  and  rested. 

The  court  found  (as  conclusions  of  law): 

^^  1.  The  State  was  guilty  of  negligence  in  the  construction 
and  maintenance  of  the  bridge  and  its  approaches. 

"  2.  Claimant  has  failed  to  show  that  the  decedent  was  free 
from  contributory  negligence. 

"  3.  The  claim  should  be  dismissed." 

From  the  dismissal  of  the  claim  entered  upon  these  find- 
ings the  claimant  appeals. ' 

I  agree  with  the  court  that  the  approach  of  the  bridge  was 
negligently  maintained  by  the  defendant.  I  do  not  agree  with 
its  other  conclusions  of  law. 

The  rule  as  to  claims  where  the  injury  resulted  in  death 
with  no  eye-witnesses  of  the  immediate  accident  is  relaxed  as 
to  what  must  be  proven  by  a  claimant  to  show  freedom  from 
contributory  negligence  on  the  part  of  the  deceased,  although 
some  proof  of  freedom  from  contributory  negUgence  must  be 
shown.  {Harrison  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  195  N.  T.  86.) 
Certainly  the  claimant  could  not  without  eye-witnesses  show 
anything  more  natural,  more  careful  and  prudent  as  to  the 
conduct  on  the  part  of  Christopher  Smith  on  his  approach 
to  this  bridge  than  was  shown.  He  was  in  no  apparent  haste 
and  no  reason  was  shown  for  haste.  He  was  going  home 
in  a  natural  manner.  He  was  foimd  in  a  very  few  min- 
utes (less  than  eight)  from  the  time  that  he  was  last  se^i,  as 
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has  been  shown.  He  was  seen  about  twenty  feet  from  the 
bridge.  Ahnost  directly  thereafter  he  was  calling  for  help, 
lying  with  a  broken  leg  by  the  towpath  directly  under  this 
place  where  there  was  no  fence  or  barrier  to  prevent  his  falling. 
He  must  have  fallen  down  that  place. 

There  was  a  sort  of  path  that  led  near  the  concrete  coping 
on  the  top  of  the  abutment,  and  it  is  very  evident  that  he  must 
have  fallen  off  that  place.  He  could  not  well  have  fallen  from 
the  bridge  on  accoimt  of  the  railings.  If  he  had  got  only  a 
short  distance  on  the  bridge  he  would  have  fallen  into  the 
canal  instead  of  on  the  towpath.  He  could  not  have  moved 
himself  from  any  other  place  on  account  of  his  broken  leg, 
which  did  not  permit  him  to  even  stand  up. 

The  claimant  had  evidently  shown  everything  that  it  was 
possible  to  show  in  the  absence  of  an  eye-witness,  and  I  think, 
she  had  shown  sufficient  to  warrant  a  finding  that  the  plain- 
tiff's' intestate  was  free  from  contributory  negligence  under 
the  rule  as  laid  down,  where  a  person  injured  died  prior  to 
trial  with  no  actual  witnesses  at  the  precise  time  of  the 
accident. 

It  follows  that  the  judgment  of  the  Court  of  Claims  should 
be  reversed  and  a  new  trial  granted  to  claimant,  with  costs  to 
abide  the  event. 

All  concurred,  except  Smtth,  P.  J.,  and  Lyon,  J.,  dissenting. 

Judgment  reversed  on  law  and  facts,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 


In  the  Matter  of  the  AppUcation  of  Frederick  W.  Backus, 
for  Admission  to  the  Bar. 

Fourth  Department,  June  5,  1912. 

Attorneys  —  admission  to  practice  from  other  States. 

An  applicant  from  the  State  of  Pennsylvania  is  not  entitled  to  be  admit- 
ted to  practice  law  in  this  State  without  examination  unless  he  has 
been  admitted  to  practice  in  the  Supreme  Court  of  his  own  State  and 
has  practiced  there  for  the  required  length  of  tima 
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Application  by  an  attorney  admitted  to  practice  in  the 
State  of  Pennsylvania  to  be  admitted  to  practice  in  the  courts 
of  this  State. 

Per  Curiam: 

The  applicant  was  admitted  to  practice  in  the  several  courts 
in  the  forty-eighth  judicial  district  of  the  State  of  Pennsyl- 
vania, but  was  never  admitted  to  practice  in  the  Supreme 
Court  of  that  State,  as  is  necessary  to  entitle  him  to  practice 
in  that  court,  which  is  the  highest  court  in  the  State  of  Penn- 
sylvania. Although  the  courts  in  which  the  appUcant  has 
been  admitted  are  courts  of  the  highest  original  jurisdiction, 
that  does  not  entitle  him  to  admission  here  without  examina- 
tion. The  rules  of  the  Court  of  Appeals  and  the  General  Rules 
of  Practice  of  the  Supreme  Court  provide  that  in  the  discretion 
of  the  Appellate  Divisicai  a  person  may  be  admitted  to  practice 
in  the  courts  of  this  State  without  examination,  who  haa  been 
admitted  to  practice  and  has  practiced  for  the  required  length 
of  time  as  an  attorney  and  counselor  in  the  highest  court  of 
law  in  another  State.  (Rule  2,  Court  of  Appeals,  relating  to 
admission  of  attorneys  and  counselors  at  law;  Rule  1,  General 
Rules  of  Practice  of  the  Supreme  Court.) 

Admission  under  our  rules  by  the  Appellate  Division  admits 
an  applicant  to  practice  in  all  the  courts  in  this  State,  includ- 
ing the  Court  of  Appeals,  which  is  the  highest  court.  We 
think  the  applicant  is  not  entitled  to  be  admitted  to  practice  in 
this  State  without  being  admitted  to  practice  in  the  Supreme 
Court  of  Pennsylvania  and  having  practiced  there  for  the 
required  length  of  time. 
,     The  application  should,  therefore,  be  denied. 

AppUcation  denied,  not  in  the  exercise  of  discretion,  but 
upon  the  sole  ground  that  this  court  has  no  authority  under 
rule  2  of  the  Court  of  Appeals  and  rule  1  of  the  General  Rules 
of  Practice  of  the  Supreme  Court  to  admit  the  applicant,  it 
appearing  that  he  has  never  been  admitted  to  practice  in  the 
highest  court  of  law  in  the  State  of  Pennsylvania. 
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Louis  R.  Hall,  Appellant,  v.  Eagle  Insurance  Company  of 
London,  England,  Respondent. 

First  Dei>artment,  July  11,  1912. 

Decedent's  estate  —  transfer  of  interest  in  vested  remainder  to  secure 
loan  —  mortgage  or  pledge  —  usury  —  right  of  remainderman  to 
redeem. 

Plarutiff,  who  had  an  absolute  vested  remainder  valued  at  $70,000  in  the 
estate  of  his  father  subject  to  the  use  of  his  mother  during  her  life  or 
until  she  remarried,  procured  the  defendant  to  pay  to  him  for  his  pres- 
ent use  the  sum  of  $15,500,  and  he  by  an  indenture  in  writing  agreed 
that  at  the  time  of  the  death  or  remarriage  of  his  mother  there  should 
be  paid  to  the  defendant  the  sum  of  $34,500  which  was  to  be  in  some 
way  realized  out  of  the  plaintiff's  property  upon  the  death  or  remarriage 
of  his  mother,  and  he  constituted  the  defendant  his  lawful  attorney  to 
sue  for  or  collect  such  sum.  He  secured  the  payment  of  this  sum  of 
money  by  his  bond  with  sufficient  surety  and  his  mortgage  upon  the 
real  property  of  which  he  owned  a  remainder  and  over  which  the 
trustees  had  no  power  or  control  except  to  collect  the  income  during  the 
hfe  of  the  beneficiary.  The  plaintiff's  mother  at  the  time  of  the  execu- 
tion of  these  instruments  was  sixty-three  years  of  age. 

Held^  that  the  transaction  constituted  a  loan  to  the  plaintiff  of  $15,500, 
the  repayment  of  which  was  assured  on  the  death  or  remarriage  of  his 
mother,  with  an  additional  sum  of  $19,000; 

That,  if  the  arrangement  be  construed  as  an  absolute  obligation  on  the 
part  of  the  plaintiff  to  pay  $19,000  to  the  defendant  as  interest  for  the 
advance  of  $15,500,  it  is  usurious,  since,  if  the  plaintiff's  mother  lived  out 
her  exi)ectation  of  hfe  of  thirteen  years,  the  amount  received  by  the 
defendant  would  be  largely  in  excess  of  the  interest  allowed  by  statute; 

That,  although  it  was  undoubtedly  the  intention  of  the  defendant  to 
secure  to  itself  the  payment  of  $34,500  upon  the  death  or  remarriage  of 
the  plaintiff's  mother,  the  form  of  the  instruments  executed  does  not  in 
terms  carry  out  that  intention  and  may  be  treated  as  a  pledge  or  mort- 
gage to  secure  to  the  defendant  what  it  was  legally  entitled  to  recover, 
which  would  be  the  sum  advanced  with  legal  interest  thereon; 

That,  in  an  action  by  the  plaintiff  to  redeem,  the  defendant  should  be 
directed  to  receive  and  accept  the  $15, 500  with  legal  interest  thereon,  and 
that  the  instruments  be  canceled. 

DowLiNG,  J.,  dissented. 

Appeal  by  the  plaintiff,  Louis  E.  Hall,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York,  on  the  30th  day 
of  January,  1912,  upon  the  decision  of  the  court,  rendered  after 
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a  trial  at  the  New  York  Special  Term,  dismissing  the  complaint 
upon  the  merits. 

Alfred  O,  Reeves^  for  the  appellant. 

Edward  Bruce  Hill,  for  the  respondent. 

Inoraham,  p.  J. : 

Prior  to  the  4th  day  of  March,  1909,  one  Thomas  H.  Hall  died, 
leaving  a  last  will  and  testament  which  was  duly  admitted  to 
probate,  by  which  he  gave,  devised  and  bequeathed  to  his 
executors  all  his  real  and  personal  estate  for  the  use  and  benefit 
of  his  wife  during  her  life,  or  so  long  as,  and  no  longer  than, 
she  remained  his  widow,  and  after  her  decease  or  remarriage, 
gave,  devised  and  bequeathed  the  same  to  his  children,  share 
and  share  alike,  on  their  attaining  the  age  of  twenty-one  years; 
or  sooner  if  girls  and  if  they  married  with  the  approval  of  the 
testator's  brother.  There  was  no  power  of  sale,  and  the 
remainder  vested  absolutely  and  was  not  subject  to  be  divested. 
The  plaintiff  was  one  of  the  decedent's  children  and  on  the  9th 
of  March,  1909,  was  about  twenty-four  years  of  age.  The  tes- 
tator's widow  was  on  that  day  upwards  of  sixty -three  years  of 
age  and  still  unmarried,  and  the  share  of  the  plaintiff  in  the 
estate  of  his  father  in  which  he  had  a  vested  remainder  was 
valued  at  $70,000.  The  property  constituting  the  trust  estate 
consisted  of  real  and  personal  property  and  was  in  the  possession 
of  the  trustee  under  the  will. 

Prior  to  June,  1908,  the  plaintiff  had  been  in  need  of  money 
and  had  been  trying  to  procure  a  loan  or  advance  upon  his 
interest  in  the  trust  estate.  He  had  retained  a  lawyer  to  accom- 
plish this  purpose,  and  apparently  under  the  advice  of  this 
lawyer,  he  in  June,  1908,  signed  an  agreement  with  Jenner  & 
Co.,  which  recited  the  will  and  the  interest  of  the  plaintiff  in 
the  property;  that  the  plaintiff  had  applied  to  Jenner  &  Co. 
for  the  sale  of  a  first  charge  in  the  amoimt  of  $34,500  upon  his 
interest  under  the  will  of  Thomas  Henry  Hall,  deceased,  and  that 
Jenner  &  Co.  were  willing  to  negotiate  the  said  sale;  there- 
fore, the  plaintiff  agreed  that  the  said  Jenner  &  Co.  would 
obtain  a  purchaser  for  said  interest  and  that  plaintiff  would 
make  said  sale;  that  the  plaintiff  would,  upon  the  receipt  of  the 
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purchase  price  agreed  to,  to  wit,  the  sum  of  $10,000,  execute 
and  deliver  an  assignment  in  due  form  sufScient  to  sell,  assign, 
transfer  and  set  over  to  said  purchaser  his  interest  under  the 
will  of  the  aforesaid  Thomas  Henry  Hall,  deceased,  to  the 
amount  and  extent  of  $34,500,  "  which  sum  shall  be  in  and  by- 
said  assignment  a  first  charge  upon  his  interest  in  said  estate 
and  shall  become  due  and  payable  therefrom  to  whomsoever 
shall  make  said  purchase  upon  the  death  or  re-marriage  of 
Marie  Louise  Hall  [the  testator's  widow].  *  *  *  No  demand 
for  the  payment  of  said  charge  shall  be  made  until  the  same 
shall  become  due  as  above  set  forth,  and  no  individual  per- 
sonal liability  on  the  part  of  the  said  Louis  B.  Hall  shall  exist 
for  the  payment  of  said  charge."  This  agreement  does  not 
seem  to  have  been  executed  by  Jenner  &  Co.  Nothing  seems 
to  have  been  done  imder  this  agreement  until  March,  1909, 
when  an  arrangement  was  made  with  the  defendant  by  which 
the  plaintiff  was  to  obtain  the  $10,000,  and  for  that  purpose 
the  parties  met  at  the  office  of  Sullivan  &  CromweD,  attorneys 
at  law.  There  were  there  present  the  plaintiff  and  his  wife, 
a  Mr.  Shope,  who  acted  as  attorney  for  Jenner  &  Co.,  a  repre- 
sentative of  Sullivan  &  Cromwell,  and  Mr.  Goodhue,  an  attor- 
ney, who  represented  the  plaintiff.  Certain  instruments  had 
been  prepared  by  the  defendant's  lawyers  and  were  then  pre- 
sented to  the  plaintiff  and  his  wife,  who  executed  them.  Checks 
of  the  defendant's  attorneys  were  then  handed  to  the  plaintiff, 
one  for  $10,000  to  the  order  of  the  plaintiff,  which  he  received 
and  retained;  one  to  the  order  of  the  plaintiff  for  $1,000,  which 
he  indorsed  and  delivered  to  Sullivan  &  Cromwell,  the  attor- 
neys for  defendant;  one  for  $1,000  to  the  order  of  the  plaintiff; 
one  for  $1,500  to  the  order  of  the  plaintiff,  and  one  for  $2,000 
to  the  order  of  the  plaintiff,  which  he  indorsed  and  delivered  to 
Shope,  thus  making  a  total  of  $15,500,  represented  by  checks 
drawn  by  the  attorneys  for  the  defendant  to  the  order  of  the 
plaintiff  and  indorsed  by  him.  Of  that  sum  of  $15,500  the 
plaintiff  received  $10,000,  the  remainder  being  paid,  $1,000  to 
Sullivan  &  Cromwell  and  $4,500  to  Shope. 

It  would  appear  that  the  estate  of  the  plaintiff's  father, 
which  was  held  in  trust  and  in  which  the  plaintiff  had  this 
App.  Div.  -Vol.  CLI.        52 
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vested  remainder,  consisted  of  six  pieces  of  real  estate,  five  of 
which  were  located  in  the  city  of  New  York  and  one  at  New 
Rochelle,  and  of  three  first  mortgages  on  real  property  within 
this  State,  and  seventy  shares  of  stock  of  a  railroad  company; 
the  real  estate  having  been  valued  at  $185,000,  and  the  per- 
sonal property  at  $205,000,  of  which  the  plaintiff  had  a  one- 
sixth  imdivided  interest.  The  plaintiff,  therefore,  was  the 
owner  of  an  undivided  one-sixth  interest  in  the  real  property, 
and  one  undivided  sixth  part  of  certain  mortgages  and  rail- 
road stock,  subject  to  a  life  estate  of  his  mother.  The  first 
question  presented  is,  what  was  the  essential  character  of  the 
transaction  between  the  plaintiff  and  defendant  as  disclosed  by 
the  instruments  that  plaintiff  executed  at  that  time  ? 

The  first  instrument  presented  is  what  was  called  an 
indenture,  in  which  the  plaintiff  and  his  wife  were  the  parties 
of  the  first  part,  and  the  defendant  the  party  of  the  second 
part.  It  was  therein  recited  that  the  plaintiff's  father  had 
died  on  January  19,  1901,  leaving  a  last  will  and  testament 
which  had  been  duly  admitted  to  probate;  that  the  testator 
had  in  and  by  said  last  will  and  testament  devised  and 
bequeathed  all  his  real  and  personal  estate  to  the  executors 
therein  named  for  the  use  and  benefit  of  the  testator's  wife  so 
long  as  and  no  longer  than  she  remains  a  widow,  and  upon  the 
death  or  remarriage  of  his  said  wife,  he  devised  and  bequeathed 
the  same  to  his  children  share  and  share  alike;  that  the  execu- 
tors and  trustees  were  still  acting  as  such,  ^nd  that  the  plain- 
tiff was  one  of  the  six  children  of  the  testator  over  the  age  of 
twenty-one  years  and  entitled  to  receive  one-sixth  of  the  residu- 
ary estate  of  said  testator  upon  the  death  or  remarriage  of 
the  said  widow.  The  indenture  then  witnessed  that  the  i)arties 
of  the  first  part  (plaintiff  and  his  wife),  in  consideration  of 
certain  valuable  consideration  and  the  sum  of  $100,  "have 
granted,  bargained,  sold,  assigned,  conveyed,  transferred  and 
set  over,  and  by  these  presents  do  grant,  bargain,  sell,  assign, 
convey,  transfer  and  set  over  unto  the  said  party  of  the  second 
part,  and  its  successors  and  assigns  forever,  out  of  the  total  prop- 
erty, interest,  legacy  or  distributive  share  of  the  said  Louis  R. 
Hall,  one  of  the  parties  hereto  of  the  first  part,  in  the  estate  of 
Thomas  H.  Hall,  deceased,  which  he  is  or  shaU  be  entitled  to 
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receive  upon  the  termination  of  the  prior  estate  limited  in  said 
will  to  the  executors  therein  named  diuing  the  life  of  Marie 
Louise  Hall,  the  widow  of  the  testator,  or  until  she  remarries, 
the  net  or  clear  sum  of  thirty-four  thousand  five  hundred 
dollars  ($34,500)  free,  clear  and  discharged  of  all  duties,  taxes, 
costs,  commissions  and  expenses  which  may  accrue  or  be  due 
and  payable  in  respect  of  the  estate  of  said  testator  by  the 
realization  and  distribution  thereof,  or  of  the  interest  or  share 
of  the  said  Louis  E.  Hall,  party  of  the  first  part,  therein,  with 
interest  on  said  sum  of  $34,500  at  the  rate  of  six  per  cent 
{6%)  per  annum  from  the  date  of  the  death  of  said  Marie 
Louise  Hall,  or  of  her  remarriage,  until  the  sum  of  money 
hereby  sold  and  assigned  out  of  said  estate  shall  be  received 
by  the  party  of  the  second  part,  its  successors  or  assigns.  To 
have  and  to  hold  the  amoimt  hereby  granted,  bargained,  sold, 
assigned,  conveyed,  transferred  and  set  over  unto  the  said 
party  of  the  second  part,  its  successors  and  assigns  forever." 
And  the  plaintiff  appointed  the  defendant  his  true  and  lawful 
attorney  to  demand,  sue  for  and  receive  the  amount  thereby 
assigned,  with  a  covenant  that  the  plaintiff  had  not  assigned 
or  transferred  or  attempted  to  assign  or  transfer  his  interest 
in  said  estate  or  any  part  thereof  to  any  party,  and  had  not 
mortgaged  or  encumbered  the  same. 

The  plaintiff  also  at  the  same  time  executed  a  mortgage 
which  recited  that  the  plaintiff  and  his  wife  had  granted, 
bargained,  sold,  etc.,  unto  the  defendant  out  of  the  total  prop- 
erty interest,  devise,  legacy  or  distributive  share  to  which  the 
plaintiff  is  or  will  be  entitled,  or  which  he  will  receive  under 
the  will  of  the  above-named  testator  upon  the  termination  of 
the  prior  estate  limited  in  said  will  to  the  executors  therein 
named,  the  net  or  clear  sum  of  $34,500  free  and  clear  and  dis- 
charged of  all  duties,  etc.,  with  interest  on  said  sum  of  $34,500 
at  the  rate  of  six  per  cent  per  annum  from  the  date  of  the 
death  or  remarriage  of  the  said  Marie  Louise  Hall;  and  to 
secure  the  payment  to  the  defendant  of  the  said  sum  of  $34,500, 
with  interest  as  aforesaid,  the  plaintiff  and  his  wife  granted 
and  released  unto  the  defendant  all  their  right,  title  and 
interest,  being  the  remainder  in  an  imdivided  one-sixth  in  and 
to  several  parcels  of  land  thereafter  particularly  described  and 
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which  were  the  real  property  devised  by  the  above  testator  in 
which  the  plaintiff  had  an  absolute  estate  in  fee  in  remainder. 
And  this  conveyance  was  upon  the  condition  that  if  the 
defendant  should  receive  the  said  sum  of  $34,500,  with  interest 
as  aforesaid,  ^'out  of  the  share  or  portion  of  the  estate  of  the 
said  Thomas  H.  Hall,  deceased,  to  which  the  said  Louis  R. 
Hall,  party  hereto  of  the  first  part  is  entitled  as  aforesaid  upon 
the  distribution  of  said  estate,  then  and  in  that  event,  these 
presents  and  the  estate  hereby  granted  shall  cease,  determine 
and  be  void,"  it  being  understood  that  nothing  therein  con- 
tained should  be  considered  to  be  a  personal  covenant  or  promise 
for  the  payment  of  the  said  sum  of  money  or  the  interest 
thereon,  the  interest  of  the  said  parties  of  the  first  part  in  the 
above-described  premises  alone  being  conveyed  and  pledged  for 
the  payment  thereof;  that  in  the  event  that  the  defendant 
should  not  receive  said  sum  of  $34,500,  with  interest  thereon, 
the  defendant  should  have  the  power  to  sell  the  premises  therein 
described  according  to  law. 

The  plaintiff  also  at  the  same  time  executed  as  part  of  the 
transaction  a  bond  of  the  plaintiff,  as  principal,  and  the  United 
States  Fidelity  and  Guaranty  Company  as  surety,  whereby  the 
plaintiff  and  the  said  guaranty  company  were  held  and  firmly 
boimd  unto  the  defendant  in  the  sum  of  $20,000,  the  condition 
of  this  instrument  reciting  the  last  will  and  testament  of  the 
testator  and  the  estate  and  interest  devised  and  bequeathed  to 
the  plaintiff  thereby;  that  the  plaintiff  had  assigned  to  the 
defendant  out  of  the  total  property,  interest,  devise,  or  distribu- 
tive share  to  which  he  is  entitled  under  the  will  upon  the  termi- 
nation of  the  prior  estate,  the  sum  of  $34,500,  with  interest  on 
said  sum  at  six  per  cent  per  annum  from  the  date  of  the  death 
or  remarriage  of  the  said  life  tenant,  and  has  given  as  security 
for  said  assignment  his  certain  mortgage  without  any  bond 
executed  and  delivered  to  the  defendant  in  the  sum  of  $34,500; 
whereas  it  appears  from  the  account  of  the  trustees  of  said  estate 
that  of  the  personal  property  belonging  to  said  estate  there 
was  invested  upon  bond  and  mortgage  the  smn  of  $351, OCK), 
and  that  a  large  portion  of  said  $351,000  has  been  received  in 
casli  by  the  trustees,  and  that  the  object  of  the  bond  was  to 
guarantee  the  faithful  performance  of  the  duties  of  the  execn- 
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tors  and  trustees,  the  condition  of  the  obligation  was  such  that 
if  the  said  plaintiff  should  indemnify  and  save  harmless  the 
said  defendant  from  and  against  any  and  all  loss  or  damage 
that  it  may  suffer  or  inciu*  by  reason  or  on  account  of  the 
share  of  the  said  plaintiff  in  the  estate  of  Thomas  H.  Hall, 
deceased,  at  the  death  or  remarriage  of  said  Marie  Louise  Hall, 
being  insufficient  to  pay  the  sum  of  $34,500,  together  with 
interest  thereon,  assigned  by  the  said  Louis  R.  Hall  to  the 
said  Eagle  Insiu-ance  Company,  through  the  failure  of  the  said 
Marie  Louise  Hall  or  Joseph  Hall,  or  either  of  them,  as  execu- 
tors and  trustees  under  the  last  will  and  testament  of  Thomas 
H.  Hall,  deceased,  to  faithfully  discharge  the  trust  reposed  in 
them  as  such  and  to  truly  administer  and  faithfully  account 
for  all  moneys  received  by  them  or  either  of  them  as  such 
executors  and  pay  over  the  same  in  accordance  with  the  decree 
of  any  court  of  competent  jurisdiction,  then  the  obUgation  to 
be  void,  otherwise  to  remain  in  full  force  and  effect.  The  lia- 
bility of  the  United  States  Fidelity  and  Guaranty  Company 
was  in  no  event  to  exceed  $20,000. 

The  plaintiff  was  called  as  a  witness  and  testified  that  he 
understood  that  he  was  borrowing  the  smn  of  $10,000,  and  that 
the  whole  transaction  was  a  loan  and  nothing  else.  There  was 
evidence  on  behalf  of  the  defendant  which  contradicted  this 
statement  and  which  raised  the  question  as  to  the  real  inten- 
tion of  the  parties.  We  must  look,  therefore,  to  the  instru- 
ments themselves  to  determine  what  was  the  substantial 
transaction,  whether  it  was  a  loan  of  money  to  be  subsequently 
repaid,  or  whether  there  was  a  sale  or  transfer  of  property 
which  became  vested  in  the  defendant  upon  the  execution  of 
these  instruments. 

As  before  stated,  the  plaintiff  had  an  undivided  one-sixth  inter- 
est in  the  residuary  estate  of  his  father.  He  was  entitled  to  no 
specific  sum  of  money  from  that  estate,  and  while  undoubtedly 
he  could  have  sold  his  imdivided  interest  in  the  real  or  personal 
property  in  which  there  had  vested  in  him  a  remainder  in  fee, 
in  neither  of  these  instruments  was  such  a  sale  or  transfer 
effected.  There  was  paid  to  him  for  his  present  use  the  sum  of 
$15,500.  He  agreed  that  at  the  time  of  the  death  or  remar- 
riage of  his  mother  there  should  be  paid  to  the  defendant  the 
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sum  of  $34,500.  No  property  was  transferred  and  no  money 
existing  in  specie  was  transferred,  but  the  defendant  acquired 
the  right  to  have  paid  to  it  the  sum  of  $34,500,  which  was  to 
be  in  some  way  reaUzed  out  of  the  plaintiff's  property  upon  the 
death  of  his  mother.  To  secure  the  payment  of  this  sum  which 
the  plaintiff  had  agreed  should  be  repaid  to  the  defendant,  he 
gave  a  mortgage  upon  his  interest  in  the  real  estate  in  which 
he  was  an  owner  in  fee  subject  to  the  life  estate.  There  was 
no  power  of  sale  in  the  will.  The  trustees  could  make  no  dis- 
position of  the  plaintiff's  interest  in  that  real  propepty. 

It  seems  to  me  there  can  be  no  question  but  what  this  trans- 
action was  essentially  a  loan  of  money,  and  charging  the  plain- 
tiff with  the  whole  of  the  $15,500  which  was  actually  paid  to 
and  received  by  him,  the  defendant  required  the  plaintiff  to 
execute  these  instruments  by  which  it  was  to  receive  the  amount 
loaned  and  $19,000  in  addition  thereto.  Although  the  instru- 
ment executed  by  the  plaintiff  was  in  form  a  transfer  of 
$34,500,  there  was  no  $34,500  to  transfer.  The  plaintiff  did 
not  have  that  sum  of  money  and  nobody  held  that  sum.  Cer- 
tain trustees  held  certain  property  in  which  he  had  a  vested 
remainder,  but  neither  the  trustees  nor  the  life  tenant  could 
dispose  of  the  plaintiff's  interest  in  the  real  property  of  which 
a  life  estate  had  been  devised  to  the  trustees,  nor  could  the 
trustees  in  any  way  dispose  of  that  estate  so  as  to  raise  this 
sum  of  money  to  which  the  defendant  would  be  entitled  upon 
the  death  of  the  plaintiff's  mother.  The  essential  character  of 
this  transaction,  it  seems  to  me,  was  a  loan  to  the  plaintiff,  the 
repayment  of  which  was  assured  on  the  death  of  his  mother 
Trith  an  additional  sum  of  $19,000,  and  to  secure  that  he  gave 
k)  the  defendant  a  mortgage  on  the  real  estate  that  had  vested 
in  him,  and  a  bond  with  the  guaranty  company  as  sui'ety,  con- 
ditioned upon  the  payment  by  the  trustees  to  it  of  the  plain- 
tiff's interest  in  the  personal  property  up  to  the  amount  that  it 
was  to  receive  from  the  plaintiff's  property.  There  was  here 
every  characteristic  of  a  loan,  except  the  personal  obhgation  of 
the  plaintiff  to  repay  the  amount  irrespective  of  the  suflSciency 
of  the  security  taken  by  the  defendant  to  secure  its  payment. 
Certainly  the  personal  obligation  of  a  mortgagor  to  pay  the 
mortgage  indebtedness  is  not  essential  to  create  a  vaUd  loan. 
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I  assume  that  a  person  borrowing  a  sum  of  money  secured  by  a 
mortgage  on  his  property,  but  with  the  express  stipulation  that 
there  should  be  no  liability  as  against  the  borrower  for  any 
deficiency  which  might  arise  upon  the  sale  of  the  mortgaged 
property,  would  not  destroy  the  essential  character  of  the 
transaction  as  a  loan  of  money.  Nor  would  the  fact  that  a 
conveyance  of  real  property  was  given,  which,  although  abso- 
lute on  its  face,  was  in  reality  security  for  the  payment  of  a 
sum  of  money  at  a  future  time,  be  held  not  a  loan  because  the 
grantor  was  not  to  be  Hable  for  any  deficiency.  What  is  essen- 
tial to  a  loan  is  that  there  should  be  an  advance  of  a  sum  of 
money  from  the  lender  to  the  borrower  which  is  to  be  repaid, 
either  by  the  borrower  personally  or  out  of  his  property;  and  if 
that  is  so,  there  would  seem  to  be  no  doubt  but  what  this 
transaction  was  a  loan  of  money  by  which  the  defendant 
advanced  to  the  plaintiff  815,500,  with  an  understanding  that 
the  sum  of  $34,500  was  to  be  received  by  the  defendant  upon 
the  death  of  the  life  tenant. 

We  must  keep  in  mind  what  seems  to  me  the  clear  distinc- 
tion between  the  obligation  assumed  by  the  parties  in  this  case 
and  an  assignment,  whether  equitable  or  legal,  of  the  whole  or 
a  portion  of  the  money  due  or  to  grow  due  to  the  transferror 
from  the  transferror's  debtor,  as  in  the  case  of  a  deposit  in  a 
bank  where  the  bank  owes  its  depositor  a  sum  of  money.  In 
such  a  case,  of  course,  it  would  be  perfectly  competent  for  the 
depositor  to  transfer  to  a  third  person  a  proportion  of  the 
amount  on  deposit  for  which  the  depository  is  personally  liable 
to  the  transferror.  Such  a  transfer  would  be  an  assignment 
pro  tanto  of  the  debtor's  obligation  to  its  creditor,  and  whether 
such  a  transfer  would  be  enforcible  at  law  or  in  equity  as  a 
transfer  of  definite  property,  namely,  the  debt  or  a  portion  of 
it,  the  transferee  would  assume  the  risk  of  the  solvency  of  the 
debtor  and  his  ability  to  collect  the  proportion  of  the  debt 
assigned  or  transferred  from  him.  There  would  be  in  such  a 
case  an  actual  res  which  would  be  subject  to  transfer.  But  in 
the  case  before  us  there  was  no  indebtedness  of  any  one  to  the 
plaintiff.  He  was  the  absolute  owner  of  this  real  and  personal 
property,  held  for  him  by  trustees  who  had  no  power  to  sell  it 
or  divest  him  of  the  title  to  it.     His  right  to  the  possession  or 
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enjoyment  of  it  was  postponed  until  the  death  of  his  mother. 
The  title  had  absolutely  vested,  and  while  he  had  a  right  to 
convey  or  transfer  his  property,  namely,  the  undivided  interest- 
in  the  corpus  of  the  trust,  the  only  way  that  he  could  divest 
himself  of  his  title  was  by  such  a  conveyance  of  the  corpus  of 
the  trust;  and  this  neither  of  the  instruments  executed  by  the 
plaintiflf  purported  to  do.  TMiat  he  did  was  to  grant,  bargain, 
sell,  assign,  convey,  transfer  and  set  over  unto  the  defendant 
out  of  the  total  property,  interest,  legacy  or  distributive  share 
which  he  has  or  shall  be  entitled  to  receive  upon  the  termina- 
tion of  the  prior  estate,  the  net  or  clear  sum  of  $34,500,  and  he 
constituted  the  defendant  his  true  and  lawful  attorney  irrevo- 
cably to  ask,  demand,  sue  for,  collect,  receive,  compound  and 
give  acquittances  for  the  amount  thereby  assigned.  And  he 
secured  the  payment  of  this  sum  of  money  to  the  defendant 
by  his  bond  with  sufficient  surety  and  his  mortgage  upon  the 
real  property  of  which  he  owned  a  remainder  and  over  which 
the  trustees  had  no  power  or  control  except  to  collect  the 
income  during  the  life  of  the  life  beneficiary.  This  can  mean 
nothing  but  an  obligation  to  repay  to  the  defendant  the  amount 
of  the  advance  made  to  the  plaintiff  of  $15,500  and  the  further 
sum  of  $19,000. 

Having  established  the  character  of  this  transaction  as  a 
loan  by  the  defendant  to  the  plaintiflf,  undoubtedly  the  plain- 
tiff would  have  a  right  to  file  a  bill  to  redeem  upon  payment 
of  the  amount  that  was  due  provided  the  loan  was  not  void 
for  usury;  and  the  vaUdity  of  this  transaction  is,  therefore, 
the  next  question  to  be  determined. 

The  subject  of  interest  is  regulated  by  article  25  of  the 
General  Business  Law  (Consol.  Laws,  chap.  20;  Laws  of  1909, 
chap.  25),  which  went  into  effect  on  February  17,  1909,  before 
the  time  of  the  execution  of  the  instrmnents  in  question. 
Section  370  of  that  act  provides:  ''The  rate  of  interest  upon 
the  loan  or  forbearance  of  any  money,  goods  or  things  in  action, 
except  as  otherwise  provided  by  law,  shall  be  six  dollars  upon  one 
himdred  dollars,  for  one  year,  and  at  that  rate,  for  a  greater  or 
less  smn,  or  for  a  longer  or  shorter  time."  Section  371  pro- 
vides: ''No  person  or  corporation  shall,  directly  or  indirectly, 
take  or  receive  in  money,  goods  or  things  in  action,  or  in  any 
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other  way,  any  greater  sum  or  greater  value,  for  the  loan  or  f or- 
hearance  of  any  money,  goods  or  things  in  action,  than  is  above 
prescribed."  Section  373  provides:  "All  bonds,  bills,  notes, 
asstirances,  conveyances,  all  other  contracts  or  securities  what- 
sover,  except  bottomry  and  respondentia  bonds  and  contracts, 
and  all  deposits  of  goods  or  other  things  whatsover,  where- 
upon or  whereby  there  shall  be  reserved  or  taken,  or  secured 
or  agreed  to  be  reserved  or  taken,  any  greater  siun,  or 
greater  value,  for  the  loan  or  forbearance  of  any  money,  goods 
or  other  things  in  action,  than  is  above  prescribed,  shall  be 
void."  And  the  court  is  directed  to  declare  the  same  to 
be  void  and  to  enjoin  any  prosecution  thereon  and  order  the 
same  to  be  surrendered  and  canceled.  By  section  377  it  is  pro- 
vided: "Whenever  any  borrower  of  money,  goods  or  things  in 
action,  shall  begin  an  action  for  the  recovery  of  the  money, 
goods  or  things  in  action  taken  in  violation  of  the  foregoing 
provisions  of  this  article,  it  shall  not  be  necessary  for  him 
to  pay  or  offer  to  pay  any  interest  or  principal  on  the 
sum  or  thing  loaned;  nor  shaU  any  court  require  or  compel 
the  payment  or  deposit  of  the  principal  simi  or  interest,  or 
any  portion  thereof,  as  a  condition  of  granting  reUef  to  the 
borrower  in  any  case  of  usurious  loans  forbidden  by  the 
foregoing  provisions  of  this  article."  Section  380  provides 
that  "  no  person  shall,  directly  or  indirectly,  take  or  receive 
more  than  fifty  cents  for  a  brokerage,  soliciting,  driving  or 
procuring  the  loan  or  forbearance  of  one  himdred  dollars,  and 
in  that  proportion  for  a  greater  or  less  sum." 

By  these  agreements,  as  I  have  construed  them,  there  was 
a  loan  of  $15,500,  and  there  was  to  be  paid  from  the  plaintiff's 
property  that  sum  and  the  sum  of  $19,000  when  the  loan 
became  payable.  The  loan  became  payable,  not  at  a  fixed 
time,  but  upon  the  death  of  the  plaintiff's  mother,  a  woman 
then  over  sixty-three  years  of  age.  The  interest  on  $15,500  at 
six  per  cent  per  annum  is  $930  a  year.  The  payment  of  this 
$34,500  to  the  defendant  would  have  to  be  postponed  over 
twenty  years  for  the  loan  to  earn  the  sum  of  $19, 000  as  interest 
at  six  per  cent.  It  was  proved  and  seems  to  be  conceded  that 
the  expectation  of  life  of  the  plaintiff's  mother  was  about 
thirteen  years.    While  this  expectation  of  life  does  not  imply  a 
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probability  even  that  a  person  of  that  age  would  live  for 
thirteen  years  and  no  longer,  still  it  has  been  adopted  by  the 
courts,  as  well  as  by  insurance  companies  and  others  who  have 
to  make  payments  based  on  the  expectation  of  human  life  as  a 
reasonable  time  upon  which  contracts  may  be  made  or  property 
purchased;  and  while  there  was  a  possibility  that  the  plaintiffs 
mother  might  live  for  a  greater  period  than  thirteen  years  from 
the  date  of  this  transaction,  there  was  also  the  ix)8sibility  that 
she  might  not  outlive  that  time.  What  we  have  to  find  in  the 
transaction  is  the  intention  of  the  parties,  and  I  think  that  if 
this  is  to  be  treated  as  an  actual  transfer  of  $34,500,  it  was 
clearly  the  intention  of  the  defendant  to  exact  from  the  plain- 
tiff in  his  necessitous  condition  a  contract  by  which  the  defend- 
ant could  receive  for  its  loan  interest  at  a  rate  exceeding  six 
per  cent.  As  we  have  seen,  there  was  absolutely  no  risk 
assimaed  by  the  defendant. 

It  was  early  recognized  by  the  courts  that  if  the  form  of  the 
contract  were  to  be  controlling,  the  statute  against  usury  would 
be  substantially  imenforcible,  and  thus  it  was  made  the  duty 
of  the  court  in  each  case  presented  to  examine  into  the  sub- 
stanco  of  the  transaction  between  the  parties  and  determine 
whether  the  intent  which  pervaded  it  was  one  which  violated 
the  statute.  As  was  said  by  Judge  Allen  in  Quackefibos  v. 
Sayer  (62  N.  Y.  344):  ''  The  transaction  must  be  judged  by  its 
real  character  rather  than  by  the  form  and  color  which  the  parties 
have  seen  fit  to  give  it.  The  shifts  and  devices  of  usurers  to 
evade  the  statutes  against  usury  have  taken  every  shape  and 
form  that  the  wit  of  man  could  devise,  but  none  have  been 
allowed  to  prevail.  Courts  have  been  astute  in  getting  at  the 
true  intent  of  the  parties,  and  giving  effect  to  the  statute." 

In  Bank  of  United  States  v.  Owens  (2  Pet.  527)  the  court  in 
delivering  the  opinion  said:  ^'  A  profit  made  or  loss  imposed  on 
the  necessities  of  the  borrower,  whatever  form,  shape  or  dis- 
guise it  may  assume,  where  the  treaty  is  for  a  loan,  and  the 
capital  is  to  be  returned  at  all  events,  has  always  been  adjudged 
to  be  so  much  profit  taken  upon  a  loan,  and  to  be  a  violation 
of  those  laws  which  limit  the  lender  tio  a  specified  rate  of 
interest."  And  in  an  early  case  in  the  Court  of  Appeals  of 
Maryland  {Tyson  v.  Richard,  3  Harr.  &  J.  109)  it  was  said: 
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"In  the  investigation  of  such  questions  the  original  intention 
of  the  parties  must  often  be  come  at  by  matter  dehors  the  par- 
ticular instrument  of  writing  executed  between  them,  other- 
wise the  act  of  assembly  would  be  a  dead  letter;  *  *  *  a 
stipulation  to  repay  the  principal  in  money  is  not  necessary  to 
constitute  a  loan;  it  is  enough  if  the  principal  is  secured,  and 
not  bona  fide  put  in  hazard ;  and  it  matters  not  what  the  nature 
of  the  security  is,  it  is  sufficient.  *  *  *  The  true  groimd  is, 
not  that  there  must  be  a  stipulation  to  repay  the  principal  at 
all  events  in  money,  but  that  it  must  in  some  way  be  secured, 
as  distinguished  from  being  put  in  hazard;  but  whether  it  is 
secured  by  pawn  or  pledge,  or  a  conveyance  of  land,  or  is  by 
agreement  to  be  returned  in  lands,  goods  or  money,  is  not 
material.  If  the  principal  is  secured  and  the  interest  reserved 
is  more  than  the  law  allows,  it  is  usury." 

We  have  here  the  advance  of  a  sum  of  money  by  the  defend- 
ant to  the  plaintiff,  and  an  arrangement  by  which  the  defend- 
ant was  absolutely  assured  the  repayment  of  the  money 
advanced  out  of  the  plaintiff's  property,  which  was  ample 
security  for  its  repayment.  While  in  form  there  was  an  assign- 
ment of  a  smn  of  money  which  was  to  be  paid  out  of  the  plain- 
tiff's property,  the  substantial  effect  of  the  agreement  was  that 
out  of  the  plaintiff's  property  the  defendant  was  to  receive  a 
sum  of  money  which  would  repay  it  this  advance  and  an  addi- 
tional sum,  which  sum  could  only  be  the  profit  or  interest  that 
the  defendant  would  receive  as  a  condition  of  making  the 
advance.  As  I  read  these  agreements,  there  was  no  actual 
transfer  of  the  property,  but  a  simple  arrangement  by  which 
the  plaintiff  was  to  be  paid  $15,500  at  the  time  the  agreement 
was  executed,  for  which  the  defendant  was  to  receive  the  sum 
of  $34,500  on  the  death  or  remarriage  of  the  plaintiff's  mother; 
and  the  mortgage  given  to  secure  this  repayment  seems  to  me 
to  be  characteristic  of  the  transaction.  The  evidence  is  undis- 
puted that  the  plaintiff  originally  appUed  for  a  loan  of  $10,000, 
and  in  answer  to  that  application  was  informed  that  the 
advance  would  be  made  upon  the  execution  of  the  instrument 
in  question.  The  plaintiff  received  the  §10,000  that  he  required 
and  $5,500  which  was  divided  among  those  engaged  in  procur- 
ing this  loan  for  him,  and  he  agreed  that  the  sum  of  $34,500 
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should  be  repaid  to  the  defendant  out  of  this  property  upon  the 
death  or  remarriage  of  his  mother.  The  mere  fact  that  there 
was  no  personal  obligation  on  the  part  of  the  plaintiff  to  pay 
except  in  the  event  of  the  trustees  of  his  father's  estate  failing 
to  perform  their  duty  is  not  at  all  material,  so  long  as  the 
defendant  was  assured  the  return  of  this  money,  and  the 
amount  reserved  to  it  in  addition  to  the  amount  advanced  out 
of  the  plaintiff's  property  at  the  expiration  of  the  period  pro- 
vided for  by  the  agreement. 

Treating  this  transaction,  therefore,  as  a  loan  or  advance  of 
the  money,  to  be  repaid  to  the  defendant,  the  question  pre- 
sented is  whether  it  did  provide  or  intended  to  provide  for 
the  payment  of  a  greater  sum  or  greater  value  for  the  loan 
or  forbearance  of  any  money  above  six  per  cent,  per  annum. 
The  money  was  repayable  on  the  death  or  remarriage  of  the 
plaintiff's  mother,  and  she  was  then  upwards  of  sixty-three 
years  of  age  and,  if  she  did  not  remarry,  her  death  was 
certain  to  occur  at  some  future  period.  The  payment  of 
the  money  was  assured,  and  the  repayment  of  this  sum  of 
money  on  the  happening  of  the  contingency  was  also  assured. 
The  plaintiff's  mother  had  an  expectation  of  life  of  about 
thirteen  years;  and  if  she  Uved  out  that  juried,  the  amount 
received  by  the  defendant  would  be  largely  in  excess  of 
the  interest  allowed  by  statute.  There  was  of  course  the 
possible  contingency  that  she  would  Uve  longer  than  the 
expectation  of  life;  but  it  was  early  determined  by  the 
courts  of  England  that  such  a  possibility  would  not  take 
the  case  out  of  the  statute  prohibiting  usury.  In  Bur- 
ton^ s  Case  (3  Coke,  139)  it  was  resolved  by  the  whole  court 
that  if  it  had  been  agreed  between  the  grantor  and  the  grantee 
that,  notwithstanding  such  power  of  redemption,  the  £10<3 
should  not  be  paid  at  the  day  and  that  the  clause  of  redemp- 
tion was  inserted  to  make  an  evasion  out  of  the  statute,  then  it 
had  beenan  usurious  bargain  and  contract  within  the  statute; 
but  if  in  truth  the  contract  be  usurious  against  the  statute,  no 
colors  or  show  of  words  will  serve,  but  the  party  may  show  it, 
and  shall  not  be  concluded  or  estopped  by  any  deed  or  any  other 
matter  whatsoever,  for  the  statute  gives  averment  in  such  case. 
And  PopHAM,  Ch.  J.,  said:  '^  If  A  comes  to  B  to  borrow  £100, 
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B  lends  it  to  him  if  he  will  give  him  for  the  loan  of  it  for  a 
year  £20  if  the  son  of  A  be  then  alive.  This  is  usury  within 
the  statute,  for  if  it  should  be  out  of  the  statute  for  the  incer- 
tainty  of  life  of  A,  the  statute  would  be  of  little  effect,  and  by 
the  same  reason  that  he  may  add  one  life,  he  may  add  many, 
and  so  like  a  mathematical  hne,  which  is  divisible  in  semper 
divisibilta.^^ 

In  Colton  V.  Dunham  (2  Paige,  267)  the  chancellor  said: 
"The  English  as  well  as  the  American  reports  are  filled  with 
cases  arising  out  of  the  various  devices  and  expedients  which 
have  been  adopted  to  evade  the  provisions  of  the  statutes  which 
limit  the  rate  of  interest  to  be  received  on  the  loan  or  forbear- 
ance of  money.  But  on  examination  it  will  be  found  there  is 
a  uniform  and  settled  principle  running  through  all  these  cases 
with  scarcely  any  exceptions.  Wherever  by  the  agreement  of 
the  parties  a  premium  or  profit  beyond  the  legal  rate  of  inter- 
est for  a  loan  or  advance  of  money  is  either  directly  or  indi- 
rectly secured  to  the  lender,  it  is  a  violation  of  the  statute 
unless  the  loan  or  advance  is  attended  with  some  contingent 
circumstance  by  which  the  principal  is  put  in  evident  hazard. 
A  contingency  merely  nominal,  attended  with  Uttle  or  no 
hazard  to  the  principal  of  the  money  loaned  or  advanced,  can- 
not alter  the  legal  effect  of  the  transaction.  *  *  *  Where 
there  is  a  negotiation  for  a  loan  or  advance  of  money,  and  the 
borrower  agrees  to  return  the  amount  advanced  at  all  events, 
it  is  a  contract  of  lending  within  the  spirit  and  meaning  of  the 
statute.  And  whatever  shape  or  disguise  the  transaction  may 
assume,  if  a  profit  beyond  the  legal  rate  of  interest  is  intended 
to  be  made  out  of  the  necessities  or  improvidence  of  the  bor- 
rower or  otherwise,  the  contract  is  usurious." 

If,  therefore,  this  arrangement  between  the  parties  is  to  be 
construed  as  an  absolute  obligation  on  the  part  of  the  plaintiff 
that  the  sum  of  $19,000  should  be  repaid  to  the  defendant  as 
interest  for  the  advance  of  the  sum  of  $15,500,  I  think  it  clear 
that  the  contract  would  be  within  the  statute  and  the  whole 
transaction  and  the  instruments  delivered  under  it  void. 
Treating  this,  however,  as  an  advance  by  the  defendant  of  the 
sum  of  $15,500  at  the  time  of  the  execution  of  these  instru- 
ments, and  without  any  express  agreement  as  to  the  rate  of 
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interest,  the  law  would  imply  that  the  defendant  would  have 
the  right  to  interest  on  the  amount  loaned  or  advanced  at 
the  rate  of  six  per  cent  per  annum.  The  alleged  assignment 
of  the  $34,500  to  be  paid  out  of  the  plaintiffs  interest  in  his 
father's  estate,  seciu-ed  as  it  was  by  the  bond  and  mort 
gage  executed  by  the  plaintiff  at  the  time  of  the  transac- 
tion may,  I  think,  be  treated  as  an  arrangement  to  secure  to 
the  defendant  the  repayment  of  the  advances  made,  and  thus 
in  the  natm^e  of  a  mortgage  or  pledge  of  the  plaintiff's  securi- 
ties to  insure  the  repayment  of  such  advances.  As  before  stated, 
there  is  no  express  agreement  by  the  plaintiff  to  pay  any  sum 
of  money  as  interest.  Plaintiff  is  to  receive  an  advance  of  a 
sum  of  money,  and  to  secure  the  repayment  of  that  advance  a 
mortgage  or  pledge  was  given  of  his  interest  in  his  father's 
estate;  and  if  the  attempted  transfer  of  the  $34,500  be  read  in 
connection  with  the  other  instruments  executed  by  the  plain- 
tiff at  the  same  time,  it  all  could  be  treated  as  a  mortgage  or 
pledge  to  secure  the  repayment  to  the  defendant  of  the 
advances  made  with  interest.  The  amount  fixed  in  the 
so-called  transfer  of  $34,500  could  be  treated  as  a  penalty. 
While  it  was  undoubtedly  the  intention  of  the  defendant  to 
secure  to  itself  the  payment  of  the  whole  sum  of  $34,500  upon 
the  death  or  remarriage  of  the  plaintiff's  mother,  the  form  of 
the  instruments  that  were  executed  does  not  in  terms  carry  out 
that  intention,  and  I  think  it  may  well  be  treated  as  a  pledge 
or  mortgage  to  secure  to  the  defendant  what  it  was  legally 
entitled  to  recover,  which  would  be  the  sum  advanced  with 
legal  interest  thereon. 

The  complaint  alleges  that  these  indentures  and  instruments 
were  made,  executed  and  delivered  by  the  plaintiff  to  the 
defendant,  to  be  held  by  it  only  as  seciu-ity  for  the  purpose  of 
securmg  payment  to  the  defendant  of  the  said  sum  of  $15,5(X> 
with  interest  thereon  to  the  date  of  payment,  and  that  it  was 
imderstood  and  agreed  by  the  parties  that  said  indentures  or 
instruments  were  made,  executed  and  delivei'ed  only  as  such 
security,  and  not  as  any  absolute  assignment,  transfer  or  con- 
veyance of  any  definite  property,  interest,  legacy  or  distributive 
share  of  the  said  estate;  that  on  the  6th  of  February,  1911,  the 
plaintiff  duly  tendered  to  the  defendant  the  said  sumof  $15,5<X) 
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with  interest  at  six  per  cent  from  the  4th  day  of  March,  1909, 
but  the  said  defendant  declined  said  offer;  and  the  plaintiff 
demands  judgment,  in  the  alternative,  either  that  the  judg- 
ment declare  that  the  loan  of  $15,500  was  made  as  a  result  of 
a  usurious  and  void  contract,  and  that  the  same  be  adjudged 
and  decreed  to  be  invalid,  or  that  the  alleged  indenture  or 
instrument  of  assignment,  transfer  or  conveyance  may  be 
declared  and  adjudged  to  have  been  and  to  be  a  mortgage, 
and  that  it  and  also  said  alleged  indenture  of  mortgage  were 
given  only  as  collateral  security  for  the  payment  of  said  indebt- 
edness of  $15,500,  with  legal  interest  thereon;  that  the  defend- 
ant be  directed  to  receive  and  accept  said  sum  of  money 
with  legal  interest  thereon  as  ascertained,  and  that  the 
instruments  be  canceled.  We  think  the  plaintiff  would 
be  clearly  entitled  to  this  latter  relief;  and  accepting  these 
insti-uments  as  mortgages  or  pledges  of  property  as  collateral 
security  for  the  repayment  of  the  loan,  the  plaintiff  would  be 
entitled  to  a  judgment  that  the  alleged  transfer  was  as  security 
for  the  repayment  of  the  said  sum  of  $16,500  loaned  to  the 
plaintiff,  and  upon  payment  of  that  sum  with  iaterest  that  the 
defendant  deliver  up  the  instruments  received  by  it,  and  that 
the  same  be  canceled  of  record. 

This  would  result  in  a  reversal  of  the  judgment  appealed 
from.  If  either  of  the  parties  requires  a  new  trial,  one  will 
be  directed;  but  if  a  new  trial  be  waived,  judgment  upon  this 
appeal  can  be  entered  according  to  this  opinion. 

McLaughlin  and  Scott,  JJ.,  concurred;  Dowlino,  J., 
dissented. 

Clarke,  J.  (concurring): 

I  concur  in  the  result  upon  the  ground  that  the  legal  effect 
of  the  transaction  amounted  to  an  equitable  mortgage. 

Judgment  reversed  and  a  new  trial  directed,  unless  waived, 
in  which  event  judgment  directed  to  be  entered  in  accordance 
with  opinion. 
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The  People  of  the  State  of  New  York  ex  rel.  The  New 

York  Edison  Company,  Eelator,  v.  William  R.  Willcox 

and  Others,  Constituting  the  PubUc  Service  Commission  of 

the  State  of  New  York  in  and  for  the  First  District,  and 

the  Long  Acre  Electric  Light  and  Power  Company, 

Respondents. 

First  Department,  July  11,  1912. 

Public  service  corporations —applicatidn  for  permission  to  issue  stocks 
and  bonds  —  rival  not  party  aggrieved  —  Public  Service  Commissions 
Law  construed  —  certificate  of  necessity  or  convenience  —  amend- 
ment requiring  certificate  does  not  affect  prior  proceeding  for  leave 
to  issue  securities  —  constitutional  law  —  evidence  showing  operation 
of  franchise  —  transmission  of  electricity  over  leased  wires. 

Where  the  Public  Service  Commission  authorizes  an  electric  light  and 
power  company  to  issue  additional  stocks  and  bonds  for  the  improve- 
ment of  its  plant,  a  rival  company  operating  in  the  same  city  is  not  a 
''  party  aggrieved  "  by  the  order  and  cannot  complain  thereof. 

The  amendment  to  section  68  of  the  PubUc  Service  Commissions  Law 
made  by  chapter  480  of  the  Laws  of  1910,  which  requires  a  public  service 
corporation  to  obtain  a  certificate  of  public  necessity  or  convenience 
before  constructing  its  plant,  or  exercising  its  franchise,  does  not  apply 
to  a  proceeding  before  the  Public  Service  Commission  brought  by  a  pub- 
lic service  corporation,  previous  to  the  amendment,  under  section  89  of 
the  act,  to  obtain  an  approval  of  an  issue  of  stocks  and  bonds  for  the 
enlargement  of  its  plant  although  the  permission  be  granted  subsequent 
to  the  amendment. 

Such  proceeding  is  not  affected  by  subsequent  legislation  not  specifically 
made  retroactive. 

An  application  for  permission  to  issue  such  stocks  and  bonds  made  prior  to 
said  amendment  does  not  become  a  new  proceeding  merely  because  after 
a  denial  of  the  application  the  appellate  court  on  holding  that  the  dis- 
approval of  the  application  was  improper  remits  the  matter  to  the  Pub- 
lic Service  Commission  for  a  decision  as  to  the  amount  of  securities  whidi 
should  be  issued,  etc. 

The  right  to  mortgage  property  to  raise  funds  for  the  construction  and 
operation  of  a  pu  blic  service  corporation  is  a  property  right,  and,  it 
seems^  that  if  the  amendment  to  the  Public  Service  Commijssions  Law 
made  by  chapter  480  of  the  Laws  of  1910  so  as  to  require  a  certificate  of 
convenience  or  necessity  be  applied  to  operating  companies  and  proceed- 
ings brought  under  section  69  of  the  act  prior  to  said  amendment  it 
would  be  unconstitutional  as  taking  property  without  compensation  and 
without  due  process  of  law. 

The  Appellate  Division  in  reviewing  a  finding  of  fact  by  the  Public  Service 
Commission  can  only  set  it  aside  where  there  is  such  a  preponderance  of 
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proof  against  the  fact  found  that  the  verdict  of  a  jury  affirming  the 
existence  thereof  will  be  set  aside  as  against  the  weight  of  evidence. 

Evidence  examined,  and  held,  that  the  Long  Acre  Electric  Light  and  Power 
Company  "actually  exercised"  its  secondary  franchise  to  furnish  light 
and  power  in  the  city  of  New  York  and  did  not  suspend  operation  for 
more  than  oi^e  year  prior  to  the  amendment  to  section  68  of  the  Public 
Sw^ce  Commissions  Law  made  by  chapter  480  of  the  Laws  of  1910, 
which  required  such  corporation  to  obtain  the  permission  of  the  Public 
Service  Commission  before  operating  its  franchises  where  the  exercise 
thereof  has  been  suspended  for  more  than  one  year. 

A  public  service  corporation  authorized  to  distribute  electric  light  and 
power  in  the  city  of  New  York  is  actually  exercising  its  franchise 
although  it  transmit  electricity  manufactured  by  it  over  wires  leaded 
from  another  company  at  a  time  when  the  erection  of  the  poles  and  wires 
was  forbidden  and  there  were  no  subway  ducts  through  which  cables 
could  be  carried. 

MiLLBR,  J.,  and  I]!f graham,  p.  J.,  dissented,  with  opinion. 

Writ  of  certiorari  issued  out  of  the  Supreme  Court  and 
attested  on  the  21st  day  of  November,  1911,  directed  to  William 
R.  Willcox  and  others,  constituting  the  PubUc  Service  Com- 
'  mission  of  the  State  of  New  York  in  and  for  the  first  district, 
and  another,  commanding  said  Willcox  and  others  to  certify 
and  return  to  the  office  of  the  clerk  of  the  county  of  New  York 
all  and  singular  their  proceedings  had  in  relation  to  the  appli- 
cation of  the  Long  Acre  Electric  Light  and  Power  Company 
for  permission  to  issue  certain  securities. 

Morgan  J.  O^Brien,  for  the  relator. 

Charles  F,  Brown,  for  the  respondent  Long  Acre  Company. 

DOWLING,  J. : 

The  respondent  Long  Acre  Electric  Light  and  Power  Com- 
pany acquired  by  purchase  on  March  21,  1906,  a  franchise 
granted  by  the  municipal  authorities  on  May  31,  1887,  to  the 
American  Electric  Manufacturing  Company  "to  locate  and 
erect  poles  and  hang  wires  and  fixtures  thereon,  and  to  place, 
construct  and  use  wires,  conduits  and  conductors  for  electrical 
purposes  in  the  City  of  New  York,  in,  over  and  under  the 
streets,  avenues,  wharves,  piere  and  parks  therein,  or  adjacent 
thereto."  Space  in  the  subway  ducts  for  the  respondent's  elec- 
trical conductors  having  been  refused,  mandamus  proceedings 
App.  Dtv.— Vol,  CLI.        53 
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were  commenced  in  August,  1906,  as  authorized  by  the  Laws 
of  1887  (Chap.  T16,  §  Y)  to  compel  the  Consohdated  Telegraph 
and  Electrical  Subway  Company  to  furnish  respondent  "  just 
and  equal  facilities,"  pursuant  to  law,  for  its  electrical  cables. 

The  right  to  the  mandamus  depended  upon  the  respondent 
establishing  that  it  was  "  lawfully  competent  to  manufacture, 
use  or  supply  electricity,  or  to  operate  electrical  conductors  in 
any  street,  avenue  or  highway  in  the  city  of  New  York."  In 
that  proceeding  the  respondent  established  the  validiiy  of  its 
franchise  and  its  right  to  manufacture,  use  and  supply  elec- 
tricity for  light,  heat  and  power.  {Matter  of  Long  Acre  El. 
L.  &  P.  Co.,  51  Misc.  Eep.  407;  117  App.  Div.  80;  188  N.  Y. 
361.)  Throughout  that  litigation  the  Consohdated  Telegraph 
and  Electrical  Subway  Company  appeared  by  the  same  attor- 
neys representing  the  relator  in  this  proceeding.  After  space 
had  been  assigned  the  respondent  in  the  subway  ducts  the 
municipal  authorities,  through  the  department  of  water  sup- 
ply, gas  and  electricity,  issued  permits  and  gave  its  consent 
and  authority  to  respondent  to  open  the  streets  and  draw  its 
cables  through  the  subway  ducts;  and  in  January,  1908, 
respondent  erected  a  power  plant  and  commenced  supplying 
its  customers  with  electricity.  From  its  annual  reports,  filed 
with  the  Public  Service  Commission,  it  appears  that  in  1908 
it  generated  134,926  kilowatts  and  sold  53,439;  in  1909  it  gen- 
erated 168,880  kilowatts  and  sold  54,224,  and  in  1910  it  gener- 
ated 234,502  kilowatts  and  sold  92,094,  so  that  in  1910  its  busi- 
ness had  almost  equaled  in  volimae  that  of  the  two  preceding 
years. 

In  February,  1908,  an  application  was  filed  by  the  respond^ 
ent  with  the  Public  Service  Commission  under  section  69  of 
chapter  429  of  the  Laws  of  1907  for  its  approval  to  an  issue  of 
stocks  and  bonds  for  the  enlargement  of  respondent's  plant  and 
distributing  system.  That  apphcation  was  denied  June  26, 
1908,  and  on  review  by  this  court  in  April,  1910,  it  was  held 
that  the  various  reasons  assigned  by  the  commission  for  with- 
holding its  approval  to  the  apphcation  were  inadequate,  and,  as 
the  commission  had  not  undertaken  to  decide  what  amount  of 
securities  should  be  permitted  to  be  issued  or  to  what  purpoee 
their  proceeds  should  be  applied,  the  matter  to  that  extent  was 
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referred  back  to  the  commission  for  consideration  and  action 
within  the  limits  of  its  authority.  {People  ex  rel.  Long  Acre 
EL  L.  &  P.  Co.  V,  Public  Service  Commission^  137  App.  Div. 
810.)  An  appeal  to  the  Court  of  Appeals  was  dismissed  Sep- 
tember 29,  1910.     (199  N.  Y.  254.) 

The  commission,  instead  of  simply  passing  upon  the  two 
questions  remitted  to  it,  i.  e.,  the  amoimt  of  securities  to  be 
issued  and  the  purposes  to  which  the  proceeds  should  be  applied, 
permitted  the  relator,  which  had  been  represented  by  counsel 
from  the  first  public  hearing,  to  introduce  over  the  objection  of 
the  respondent  additional  evidence  on  the  question  whether  the 
secondary  franchise  of  the  respondent  had  been  operated  prior 
to  1908.  On  this  question  considerable  additional  evidence  was 
taken  and  the  commission  found  as  a  fact  that  the  secondary 
franchise  had  been  operated  in  1889  and  1890  (one  of  the  com- 
missioners dissenting).  An  order  was  finally  made  authorizing 
an  issue  of  $2,000,000  of  bonds,  but  only  after  $1,000,000  of 
new  stock  shall  have  been  subscribed  and  paid  for  in  cash,  and 
an  additional  issue  of  $2,000,000  of  bonds  was  authorized  after 
an  additional  $1,000,000  of  stock  shall  have  been  subscribed 
and  paid  for,  the  bonds  only  to  be  disposed  of  at  pubUc  sale, 
after  being  publicly  advertised  for  four  successive  weeks,  and 
at  not  less  than  ninety  per  cent  of  their  par  value,  and  it  was 
further  provided  by  the  order  of  the  commission  that  the  pro- 
ceeds derived  from  the  stocks  and  bonds  were  to  be  expended 
only  after  a  proper  itemized  bill  for  eadi  expenditure  shall 
have  been  submitted  to  the  commission  and  approved  by  it. 

The  New  York  Edison  Company,  which  carries  on  a  rival 
electric  light  business,  seeks  by  writ  of  certiorari  to  review  the 
action  of  the  Public  Service  Commission. 

When  this  matter  was  remitted  to  the  commission,  with 
instructions  to  pass  upon  the  amount  of  securities  to  be  issued, 
and  the  purposes  to  which  the  proceeds  should  be  applied, 
within  the  limits  of  its  authority,  its  duties  were  circum- 
scribed, and  no  evidence  should  have  been  taken  upon  any 
other  subject  than  the  two  specified.  The  question  of  the 
operation  of  the  secondary  franchise  prior  to  1908  was  con- 
sidered and  determined  by  this  court,  and  we  found  that  "'  it 
appears  from  the  evidence  and  the  report  of  the  Commissioner 
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who  reported  upon  the  apphcation,  that  the  American  Electric 
niimninating  Company,  the  owner  of  the  franchise,  through 
mesne  assignments,  actually  exercised  it,  and  supplied  electric- 
ity to  customers  in  1889  and  1890,  when  it  was  practically 
driven  out  of  business  by  the  aboUtion  of  overhead  wires  in  the 
city  of  New  York."    (137  App.  Div.  816.) 

Orderly  judicial  procedure  requires  a  subordinate  body  to 
follow  the  instructions  of  this  court  when  a  matter  is  remitted 
to  it,  with  instructions.  A  ''  party  aggrieved  "  may  appeal  to 
the  Court  of  Appeals  from  the  final  order  made  pursuant  to  the 
directions  of  this  court,  but  the  commission  had  nothing  to 
determine  but  the  amount  of  securities  it  would  authorize,  and 
the  apphcation  of  the  proceeds. 

The  Court  of  Appeals,  in  dismissing  the  appeal  from  our 
order,  drew  the  distinction  between  this  proceeding  and  one  in 
which  an  assessment  is  annulled,  holding  that  "  in  the  latter 
case  the  proceeding  leading  up  to  tho  second  assessment  is  to 
all  intents  and  purposes  a  new  and  independent  proceeding," 
but  this  proceeding  "  cannot  be  said  to  be  finally  terminated 
until  the  pubhc  service  commission  has  again  acted  pursuant 
to  the  order  of  the  Appellate  Division. "  (199  N.  Y.  255.)  We 
may,  therefore,  upon  this  review,  only  consider  the  additional 
evidence  so  far  as  it  relates  to  the  two  subjects  remitted  to  the 
commission,  and  in  respect  of  them  no  complaint  is  made  by 
any  one.  Indeed,  none  could  be  made  by  the  relator,  because 
it  is  not  a  "  party  aggrieved."  It  is  of  no  concern  to  a  rival 
pubhc  service  corporation  what  securities  the  commission  may 
authorize  a  competing  company  to  issue.  In  any  event,  the 
commission  was  very  careful  to  conserve  and  protect  the  inter- 
ests of  the  public.  The  amount  of  securities  approved  was 
modest  in  amount,  considering  the  nature  of  the  enterprise  and 
operations;  no  bond  could  be  sold  at  less  than  nineiy  per  cent 
of  its  par  value,  and  then  only  after  a  large  amount  of  cash  for 
stock  had  been  placed  in  the  treasury  of  the  company,  to  insure 
good  faith;  and  none  of  the  proceeds  of  the  sale  could  be  dis- 
posed of  without  the  approval  of  the  commission. 

The  relator,  after  arguing  that  the  commission  was  authorized 
to  take  additional  proof  on  the  question  of  operation,  contends 
that  the  proceedings  are  governed,  not  by  the  law  existing  at 

Digitized  by  VjOOQIC 


People  ex  rel.  New  York  Edison  Co.  v.  Willcox.    837 

App.  Div.]  First  Department,  July,  1913. 

the  time  the  petition  was  filed  by  the  Long  Acre  Company,  in 
February,  1908,  but  by  the  statute  in  force  when  the  order 
under  review  was  made.  It  is  contended  by  counsel  that  if 
this  proceeding  is  governed  by  the  law  in  force  when  the  peti- 
tion was  filed,  the  relator  is  not  a  ^'  party  aggrieved." 

When  in  February,  1908,  the  respondent  filed  its  petition 
imder  section  69  of  the  Pubhc  Service  Commissions  Law  (Laws 
of  1907,  chap.  429),  it  was  provided  by  section  68  as  follows: 

"  §  68.  Approval  of  incorporation  and  franchises;  certificate. 
No  gas  corporation  or  electrical  corporation  incorporated  im^der 
the  laws  of  this  or  any  other  State  shall  begin  construction,  or 
exercise  any  right  or  privilege  under  any  franchise  hereafter 
granted,  or  under  any  franchise  heretofore  granted  but  not 
heretofore  actually  exercised,  without  first  having  obtained  the 
permission  and  approval  of  the  proper  commission.  Before 
such  certificate  shall  be  issued  a  certified  copy  of  the  charter  of 
such  corporation  shall  be  filed  in  the  office  of  the  commission, 
together  with  a  verified  statement  of  the  president  and  secre- 
tary of  the  corportation  [corporation],  showing  that  it  has 
received  the  required  consent  of  the  proper  municipal  authorities. 
No  municipality  shall  build,  maintain  and  operate  for  other  than 
municipal  purposes  any  works  or  systems  for  the  manufacture 
and  supplying  of  gas  or  electricity  for  lighting  purposes  with- 
out a  certificate  of  authority  granted  by  the  commission.  K 
the  certificate  of  authority  is  refused,  no  further  proceedings 
shall  be  taken  before  the  commission  but  anew  application  may 
be  made  therefor  after  one  year  from  the  date  of  such  refusal." 

In  1910  the  statute  was  revised  (Consol.  Laws,  chap.  48; 
Laws  of  1910,  chap.  480),  and  section  68  was  amended  so  as  to 
read  as  follows  (the  important  new  matter  being  here  italicized): 

'*  §  68.  Approval  of  incorporation  and  franchises;  certificate. 
No  gas  corporation  or  electrical  corporation  shall  begin  con- 
struction  of  a  gas  plant  or  electric  plant  without  first  hav- 
ing obtained  the  permission  and  approval  of  the  commission 
of  each  district  within  which  any  part  of  the  work  of  con- 
struction is  to  be  performed.  No  such  corporation  shall  exer- 
cise any  right  or  privilege  under  any  franchise  hereafter 
granted,  or  under  any  franchise  heretofore  granted,  but  not 
heretofore  actually  exercised,  or  the  exercise  of  which  shall 
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have  been  suspended  for  more  than  one  year,  without  first 
having  obtained  the  permission  and  approval  of  the  proper 
commission.  Before  such  certificate  shall  be  issued  a  certified 
copy  of  the  charter  of  such  corporation  shall  be  filed  in  the 
office  of  the  commission,  together  with  a  verified  statement  of  tiie 
president  and  secretary  of  the  corporation,  showing  that  it  has 
received  the  required  consent  of  the  proper  municipal  authori- 
ties. The  commission  within  whose  district  such  construction 
is  to  be  madey  or  within  whose  district  such  rights  privilege  or 
franchise  is  to  be  exercisedy  shall  have  power  to  grant  the 
permission  and  approval  herein  specified  whenever  it  shall  after 
dv^e  hearing  determine  that  such  construction  or  such  exercise 
of  the  right  y  privilege  or  franchise  is  necessary  or  convenient 
for  the  public  service.  No  municipality  shall  build,  maintain 
and  operate  for  other  than  municipal  purposes  any  works  or  sys- 
tems for  the  manufacture  and  supplying  of  gas  or  electricity  for 
lighting  purposes  without  a  certificate  of  authority  granted  by 
the  commission.  If  the  certificate  of  authority  is  refused,  no 
further  proceedings  shall  be  taken  by  such  municipaliiy  before 
the  commission,  but  a  new  application  may  be  made  therefor 
after  one  year  from  the  date  of  such  refusal." 

This  act  took  effect  June  14,  1910.  The  contention  of  the 
relator  is  that  the  amendment  is  effective  upon  the  pending 
application  of  the  Long  Acre  Company,  and  that  thereunder 
before  said  corporation  can  exercise  any  right  or  privilege,  it 
must  obtain  the  permission  and  approval  of  the  proper  commis- 
sion, and  then  after  a  determination  that  such  exercise  is  neces- 
sary or  convenient  for  the  public  service. 

When  these  proceedings  were  commenced  there  was  no  pro- 
vision calling  for  a  certificate  of  public  necessity  or  convenience 
before  the  construction  of  a  plant,  or  the  exercise  of  any  right 
or  privilege  under  an  electric  light  franchise,  and  the  petition 
filed  by  the  respondent  contains  no  allegation  on  the  subject  of 
pubUc  necessity  or  convenience.  No  such  allegation  could  well 
be  made  in  the  petition,  because  the  statute  providing  therefor 
was  only  passed  two  years  thereafter.  If  the  contention  of  the 
relator  is  well  taken,  the  petition  and  the  entire  proceedings  are 
defective  because  provision  is  not  made  for  something  which 
had  not  become  important  or  essential  until  after  the  prooeed- 
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ings  were  commenced.  The  relator's  argument  proceeds  upon 
the  theory  that  when  the  matter  was  remitted  to  the  commis- 
sion, and  additional  testimony  taken  on  the  relator^s  motion, 
it  was  practically  a  new  proceeding,  and,  therefore,  governed 
by  the  statute  of  1910.  It  was  not  a  new  proceeding.  It  was 
but  a  continuation  of  the  pending  proceeding  "for  further 
action  "  by  the  commission  under  instructions,  and  was  only 
'*  finally  terminated  "  when  the  PubUc  Service  Commission 
"  again  acted  pursuant  to  the  order  of  the  Appellate  Division." 
{People  ex  rel.  Long  Acre  Electric  Light  &  Power  Company  v. 
Public  Service  Commission^  199  N.  Y.  254.)  It  was  not 
treated  as  a  new  proceeding  either  by  the  commission  or  the 
parties  appearing  before  it.  The  record,  which  was  before  us 
for  review  under  a  writ  of  certiorari  sued  out  by  the  Long 
Acre  Company,  was  taken  as  the  record  for  the  further  action 
of  the  commission  (without  requiring  the  consent  of  any  of 
the  parties),  supplemented  by  the  additional  evidence  taken  on 
appUcation  of  relator,  over  respondent's  objection.  Under  the 
General  Construction  Law  (Consol.  Laws,  chap.  22  [Laws  of 
1909,  chap.  27],  §§  93,  94,  95)  the  repeal  or  amendment  of  a 
statute  does  not  affect  a  pending  proceeding,  nor  impair  any 
act  done,  or  right  accruing,  accrued  or  acquired  prior  to  such 
appeal  or  amendment,  unless  otherwise  specially  provided  by 
law.  This  proceeding  had  not  only  been  pending  for  two  years 
prior  to  the  amendment  of  1910,  but  the  testimony  had  been 
closed  and  the  appUcation  determined  by  the  Public  Service 
Commission  on  June  26,  1908,  almost  two  years  prior  to  the 
amendment;  and  this  court  had  reviewed  the  record  and  made 
its  decision  before  June  14,  1910. 

Proceedings  such  as  those  imder  review  are  not  affected  by 
subsequent  legislation,  which  is  not  specifically  made  retro- 
active. The  question  is  considered  at  length  in  the  cases  which 
called  for  the  construction  of  the  Grade  Crossing  Act  of  1897 
(Laws  of  1897,  chap.  754),  repealing  chapter  62  of  the  Laws  of 
1853. 

The  Court  of  Appeals  held  that  the  repeal  did  not  affect 
pending  proceedings.  {People  ex  rel.  City  of  Buffalo  v.  JV. 
F.  C.  &  H.  R,  B.  B.  Co.,  156  N.  Y.  570;  People  ex  rel  City 
of  Niagara  Falls  v.  N.  Y.  C  &  H.  B.  B.  B.  Co.,  158  id.  410; 
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Geneva  &  Waterloo  B.  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co,, 
163  id.  228;  Matter  of  Ludlow  Street,  172  id.  642.  See,  also, 
People  ex  rel.  Provident  Sav.  Life  Assur.  Soc.  v.  Miller,  170 
N.  Y.  229;  Village  of  Champlain  v.  McCrea,  166  id.  264.) 

The  case  of  People  ex  rel.  Binghamton  L.,  H.  &  P.  Co.  v. 
Stevens  (143  App.  Div.  789),  cited  by  the  relator,  was  reversed 
by  the  Court  of  Appeals  (203  N.  Y.  7)  the  court  holding  that 
^^  wholly  apart  from  the  claim  of  the  commission  that  this  case 
must  be  determined  upon  the  statute  as  it  now  exists,  and 
assuming  for  the  purpose  of  what  we  are  here  saying,  that 
the  relator  is  right  in  claiming  that  this  appeal  must  be  deter- 
mined upon  the  statute  as  it  existed  on  the  day  when  the 
original  petition  herein  was  filed,  we  are  nevertheless  of  the 
opinion  that  it  was  the  duty  of  the  commission  to  determine 
whether  the  stock  and  bonds  proposed  by  the  relator  were  to 
secure  money  to  pay  floating  indebtedness  incurred  in  the 
ordinary  running  expenses  of  the  corporation."  (Id.  22.)  The 
amendment  which  was  considered  in  that  case  did  not,  in 
respect  of  the  matter  before  the  court,  "  give  to  the  commis- 
sion new  and  theretofore  non-existing  power."    (Id.  26.) 

.  The  amendment  of  1910,  which  the  relator  seeks  to  apply  to 
this  proceeding  is  urged,  not  only  to  have  given  the  commis- 
sion new  and  theretofore  non-existing  power,  but  to  have 
required  allegations  in  the  petition  and  proof  entirely  unneces- 
sary when  the  proceedings  were  instituted.  Indeed,  if  it  were 
held  that  the  amendment  of  1910  appUes  to  this  proceeding,  a 
serious  question  would  arise  as  to  its  constitutionality.  The 
respondent,  as  we  held  in  the  former  review,  had  fully  complied 
with  all  the  provisions  of  the  act  of  1907.  It  was  an  active, 
operating  company,  in  business  for  over  two  years  prior  to*  the 
passage  of  the  amendment  of  1910,  making  reports  to  the  Pub- 
lic Service  Commission  and  operating  under  its  jurisdiction  and 
supervision.  It  had  not  only  fully  complied  with  the  pro- 
visions of  section  68  but  it  was  entitled  to  have  the  commis- 
sion permit  it  to  issue  securities  under  section  69,  as  we  held, 
without  a  certificate  of  public  necessity  or  convenience.  The 
right  to  mortgage  property  to  raise  funds  for  construction  and 
operation  is  a  valuable  property  right  {Pearsall  v.  Great 
Northern  Railway,  161  U.  S.  646),  and  if  the  act  of  1910  can 
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be  made  to  apply  to  the  respondent  we  have  an  active,  oper- 
ating corporation,  possessing  a  valuable  franchise,  legislated 
out  of  business  because  of  its  failure  or  inability  to  secure  a 
certificate  of  public  necessity  or  convenience,  when  it  applies 
for  leave  to  mortgage  its  property  and  issue  securities  for  pur- 
poses of  operation.  The  statute,  which  is  general,  affects  the 
entire  State,  and  applies  to  every  corporation  exercising  any 
rights  imder  a  gas  or  electric  franchise.  If  the  amendment 
of  1910  is  to  be  construed  to  apply  to  operating  companies 
and  to  proceedings  under  section  69,  instituted  in  1908,  it 
would,  in  my  opinion,  render  the  statute  unconstitutional  in 
that  it  would  deprive  such  corporations  of  vested  rights  and 
valuable  property  without  compensation  and  without  due 
process  of  law. 

But  even  if  under  any  permissible  construction  the  act  of 
1910  can  be  said  to  apply  to  this  proceeding,  I  am  clearly  of  the 
opinion  that  the  finding  of  the  commission,  that  the  secondary 
franchise  of  the  respondent  was  operated  in  1889  and  1890  is 
sustained  by  the  evidence. 

The  amendment  of  1910  provides  for  a  certificate  of  pubhc 
necessity  and  convenience  before  any  right  or  privilege  is  exer- 
cised ^'  under  any  franchise  hereafter  granted,  or  under  any 
franchise  heretofore  granted,  but  not  heretofore  actually  exer- 
cised, or  the  exercise  of  which  shall  have  been  suspended  for 
more  than  one  year."  It  is  undisputed  that  the  exercise  of  the 
secondary  franchise  of  the  respondent  was  not  suspended  for 
more  than  one  year  immediately  prior  to  the  passage  of  the 
amendment.  It  was  actively  and  continuously  exercised  under 
the  jurisdiction  of  the  Public  Service  Conunission  since  Janu- 
ary, 1908.  The  construction  of  its  plant  and  subsequent  opera- 
tion under  the  franchise  were  with  the  knowledge  and  acqui- 
escence not  only  of  the  municipal  authorities,  but  of  the  Public 
Service  Commission.  If  any  exercise  of  the  franchise  had  been 
attempted  or  carried  on,  contrary  to  the  provisions  of  law,  the 
commission,  under  section  74  of  the  Public  Service  Commissions 
Law  of  1907,  could  have  prevented  further  action  in  a  sum- 
mary manner.  The  operation  from  1908  was  not  only  with  the 
acquiescence  and  approval  of  the  commission,  to  which  annual 
reports  were  made,  hut,  as  we  held,  the  respondent  had  fully 
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complied  with  all  the  provisions  of  that  act,  justifying  an  issue 
of  additional  securities  to  enlarge  its  operations.  It  is  very  clear 
that  this  franchise  was  not  suspended  for  more  than  one  year 
immediately  prior  to  June  14,  1910,  and  no  one  will  seriously 
contend  that  the  provision  of  the  act  of  1910  in  this  respect 
applies  to  an  active,  operating  company,  which  may,  at  some 
time  in  the  distant  past,  have  suspended  operation  for  more 
than  one  year. 

The  contention  is,  however,  that  if  the  act  of  1910  does 
apply,  a  certificate  of  public  necessity  and  convenience  is 
required  because  the  secondary  franchise  was  not  "actually 
exercised  "  prior  to  1907. 

When  the  case  was  before  us  on  the  writ  of  certiorari  of  the 
Long  Acre  Company  we  construed  the  act  of  1907,  which  pro- 
vided that  "  no  gas  corporation  or  electrical  corporation  incor- 
porated under  the  laws  of  this  or  any  other  State  shall  begin 
construction,  or  exercise  any  right  or  privilege  under  any 
franchise  hereafter  granted,  or  imder  any  franchise  heretofore 
granted  but  not  heretofore  actually  exercised,  without  first  hav- 
ing obtained  the  permission  and  approval  of  the  proper  com- 
mission."  As  this  was  a  franchise  which  had  been  granted 
prior  to  1907,  the  question  for  consideration  was  whether  it 
was  a  franchise  which  had  been  "heretofore  actually  exer- 
cised,'' and  we  found  that  "  the  franchise  imder  which  the  rela- 
tor [Long  Acre  Company]  seeks  to  operate  its  business  did  not 
fall  within  the  class  of  franchises  *not  heretofore  actually 
exercised. ' "    (137  App.  Div.  816.) 

The  additional  evidence  which  has  been  offered  by  the 
respondent  to  meet  that  introduced  by  the  relator  shows  to  a 
demonstration  actual  operation  in  1889  and  1890. 

In  reviewing  a  finding  of  fact  by  the  commission  we  can 
only  set  it  aside  when  there  is  such  a  preponderance  of  proof 
against  the  existence  of  the  fact  f oimd  that  the  verdict  of  a 
jury  affirming  the  existence  thereof  would  be  set  aside  by  the 
court  as  against  the  weight  of  evidence.  (Code  Civ.  Proc. 
§  2140.)  The  fact  of  operation  was  found  by  every  tribunal 
before  which  the  question  came  for  adjudication  since  the  com- 
mencement of  the  mandamus  proceedings  in  1906. 

The  secondary  franchise  granted  to  the  American  Electric 
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Manufacturing  Company  in  1887  was  acquired  by  the  American 
Electric  Illuminating  Company  in  1889.  At  that  time  the  policy 
of  the  State  was  to  prevent  the  erection  of  additional  poles  and 
wires  over  the  surface  of  the  streets,  and  provision  had  been 
made  for  the  removal  of  all  electrical  conductors  overhead, 
then  in  use,  and  for  the  construction  of  conduits  or  subways 
underground  by  the  Consolidated  Telegraph  and  Electrical 
Subway  Company.  (Laws  of  1884,  chap.  534;  Laws  of  1885, 
chap.  499;  Laws  of  1886,  chap.  503;  Laws  of  1887,  chap. 
716.)  The  American  Electric  Illuminating  Company,  there- 
fore, could  not  exercise  its  franchise  by  erecting  additional 
poles  and  wires.  There  was  only  one  way  in  which  this  sec- 
ondary franchise  could  be  operated,  and  that  was  by  leasing  or 
obtaining  permission  to  use  existing  poles  and  wires  of  another 
company.  The  illuminating  company  was  controlled  by  one 
William  H.  Kelly,  who  also  owned  another  electric  light  com- 
pany, known  as  the  East  Eiver  Electric  Light  Company.  Both 
companies  were  carrying  on  business  on  Tweniy-fourth  street 
in  the  borough  of  Manhattan.  In  order  to  operate  both  sec- 
ondary franchises,  and  not  violate  the  statute,  Kelly  divided 
the  territory  so  as  to  permit  the  East  River  Company  to  operate 
on  the  west  side  of  the  city,  and  the  Illuminating  Company  to 
operate  on  the  east  side  of  the  city  from  Twenty-fourth  street, 
through  First  avenue,  Avenue  A  and  Avenue  B,  and  east 
through  Houston  street  to  Avenue  C.  In  this  territory, 
assigned  to  the  Hlmninating  Company,  every  customer  fur- 
nished with  Ught  was  the  customer  of  the  Hlmninating  Com- 
pany. This  company  had  its  own  ofl&ces;  its  separate  set  of 
books,  bills,  bank  accounts,  sign  on  the  building,  and  its  own 
electricians,  bookkeepers,  cashier  and  ofl&cers.  It  made  annual 
reports  and  was  kept  absolutely  distinct  from  the  East  River 
Company,  both  in  respect  of  all  its  business  and  of  the  terri- 
tory in  which  it  operated  the  secondary  franchise.  The  Illumi- 
nating Company  had  two  dynamos,  known  as  American 
machines,  and  its  own  lamps,  which  it  affixed  to  the  poles  and 
wires  of  the  East  River  Company  in  this  territory.  Its  lamps 
were  distinguishable  from  those  used  by  the  East  River  Com- 
pany in  its  territory,  the  former  being  of  the  American,  the 
latter  of  the  Thompson-Houston  type.     The  electricity  was 
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manufactured  and  generated  by  the  Illuminating  Company 
with  its  own  dynamos,  the  steam  power  being  furnished  by  the 
East  River  Company.  For  this  steam  power  and  the  use  of 
the  poles  and  wires,  the  Illuminating  Company  paid  the  East 
River  Company  an  agreed  sum.  The  bills  for  electricity  sold 
by  the  Ulimiinating  Company  to  its  customers  were  collected 
by  it,  after  rendering  its  accoimts  on  its  own  billheads.  It  fur- 
nished to  the  city  at  least  six  free  lamps  in  accordance  with  the 
terms  of  the  franchises,  and  carried  on  its  business  of  manufac- 
turing and  selling  electricity  to  its  customers  as  though  it 
owned  the  poles  and  wires.  This  continued  for  a  period  of 
fifteen  months  when  all  poles  and  wires  were  cut  down,  pur- 
suant to  the  policy  of  the  city,  which  brought  on  financial 
embarrassment  for  the  company,  necessitating  a  sale  of  its 
franchise,  subsequently  acquired,  through  mesne  assign- 
ments, by  the  respondent.  The  learned  coimsel  for  the 
relator  contends  that  the  secondary  franchise  was  not 
operated  because  the  poles  and  wires  did  not  belong  to  the 
respondent,  and  that  manufacturing  and  generating  elec- 
tricity on  the  premises  on  Twenty-fourth  street,  with  its  own 
dynamos,  and  the  sale  of  electricity  to  its  customers  in  the 
manner  indicated  was  not  an  operation  by  the  respondent  of 
the  secondary  franchise.  With  this  view  I  cannot  agree.  The 
franchise  was  operated  in  the  only  way  possible  at  that  time. 
Poles  and  wires  could  not  be  erected  overhead,  and  there  were 
no  subway  ducts  through  which  cables  could  be  carried.  There 
was,  therefore,  only  one  method  open  for  the  Illuminating 
Company,  and  that  was  to  hire,  or  secure  the  right  to  use 
other  and  existing  poles  and  wires  of  another  company.  The 
Illuminating  Company  had  no  right  to  carry  its  electricity 
through  or  over  the  streets  or  highways  of  New  York  unless  it 
possessed  a  secondary  franchise.  To  exercise  that  franchise  it 
was  not  essential  that  it  erect  poles  and  wires.  It  could  be 
done,  as  in  this  case,  by  renting  or  hiring  the  vse  of  another 
company's  poles  and  wires.  It  is  not  new  in  the  law  of  rail- 
roads to  have  a  franchise  operated  imder  trackage  agreements 
or  leases  over  the  lines  and  with  the  cars  of  another  company. 
The  public  is  not  concerned  in  the  question  of  ownership  of  the 
rolling  stock.    All  that  the  public  is  interested  in  is  in  having 
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the  service  furnished  it,  which  the  owner  of  the  franchise 
undertook  to  do  when  it  applied  for  and  accepted  the  franchise. 
So  long  as  electridiy  was  furnished  to  applicants  or  customers 
of  the  Illuminating  Company  by  that  corporation,  it  mattered 
not  whether  it  was  carried  from  the  dynamos  of  the  Illuminat- 
ing Company  to  the  premises  of  the  consumer  over  its  own 
poles  and  wires,  or  those  leased  by  it.  The  franchise  included 
the  right  to  '  ^  use  wires  *  *  *  for  electrical  purposes  in  the 
City  of  New  York  *  *  *  over  *  *  *  the  streets  *  *  * 
therein  *  *  *. "  When  respondent  "  used  the  wires  "  of  the 
East  River  Company  for  its  own  ^'electrical  purposes  "  to  sell 
to  its  own  customers  the  electricity  it  manufactured,  it  was 
operating  within  the  letter  and  spirit  of  its  franchise.  The 
exercise  of  one  or  more  of  the  rights  accorded  to  it  by  the 
franchise  was  an  operation  which  saved  it  from  forfeiture  for 
non-user.  It  did  not  require  the  exercise  of  all  of  its  rights 
and  privileges.  ^'  No  corporation  is  required  to  exercise  all  the 
powers  granted  to  it  by  its  organic  law  as  a  condition  of  the 
exercise  of  some  of  them,  unless  that  requirement  is  expressly 
made  by  some  statute  or  ordinance  under  which  it  derives  some 
of  its  powers  or  privileges,  or  the  powers  are  inseparably  con- 
nected with  each  other."  {Illinois  Trust  &  Savings  Bank  v. 
Doud,  105  Fed.  Rep.  123, 129.)  Poles  and  wires  were  only  a 
means  used  in  those  days  for  carrying  electricity  from  the 
dynamos  to  the  lamp  of  the  consumer.  They  were  not  the 
primary  objects  of  a  franchise;  at  that  time  no  other  method 
was  known  of  carrying  the  electric  current  to  the  consumer, 
and  no  one  had  a  right  to  use  the  streets  of  New  York  to  bring 
the  current  from  the  dynamo  to  the  lamp,  without  a  franchise 
for  that  purpose.  The  present  method  of  conveying  electricity 
is  by  means  of  the  subway  conduits,  but  those  ducts  are  not 
owned  by  the  electric  companies  selling  their  electricity  to  con- 
sumers. They  are  owned  by  the  Consolidated  Telegraph  and 
Electrical  Subway  Company,  and  space  must  be  leased  or  hired 
by  the  electrical  companies.  No  space  can  be  assigned  to  such 
company,  however,  unless  it  has  a  secondary  franchise.  I  can 
see  no  difference  in  law  between  the  process  adopted  in  1889  of 
hiring  or  renting  the  use  of  overhead  poles  and  wires  for  the 
purpose  of  carrying  electricity  and  the  present  method  of  leas- 
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ing  or  hiring  space  from  the  subway  company  for  the  same 
purpose.  The  one  was  the  overhead  conduit  and  the  other  is 
the  underground  duct;  but  it  was  as  much  the  operation  of  a 
secondary  franchise  in  1889  to  send  the  electricity  by  means  of 
leased  overhead  structures  as  it  is  to-day  by  renting  space  in 
the  subway  conduits. 

If  carrying  electricity  over  the  streets  of  New  York  for  gen- 
eral sale  to  customers  for  hght,  heat  and  power,  by  means  of 
leased  poles  and  wires  is  not  operation  of  a  secondary  franchise 
and  does  not  require  a  franchise,  then  it  leads  to  this  situation: 
A  company  which  in  1889  owned  poles  and  wires  in  the  streets 
of  New  York  or  which  now  owns  ducts  or  subways  could  parcel 
out  rights  equivalent  to  a  secondary  franchise  to  any  person, 
flbrm  or  company  applying  therefor  by  simply  licensing  or  grant- 
ing consent  to  use  the  wires  or  ducts  for  conduit  purposes  and 
without  limit  as  to  the  number  who  might  be  permitted  to  use 
those  wires.  Thus,  any  person  by  erecting  an  electrical  plant 
upon  his  premises  could  engage  in  the  business  of  supplying 
current  for  lighting  purposes  throughout  the  city  with  the  con- 
sent, not  of  the  municipal  authorities,  but  of  the  company  own- 
ing the  former  poles  and  wires  or  present  ducts  and  create 
secondary  franchises  indefinitely.  It,  therefore,  seems  quite 
manifest  that  even  if  we  were  not  bound  by  our  former  deter- 
mination which  limited  the  powers  and  duties  of  the  commis- 
sion, and,  even  though  we  held  the  amendment  of  1910  applica- 
ble to  this  proceeding,  we  would  still  be  obKged  to  say,  as  we 
did  before,  that  the  franchise  under  which  respondent  operates 
its  business  does  not  fall  within  the  class  of  franchises  *^not 
heretofore  actually  exercised." 

I  am  of  opinion,  therefore,  that  the  writ  of  certiorari  should 
be  dismissed,  with  costs,  and  the  order  of  the  Public  Service 
Commission  be  affirmed. 

Clarke,  J.,  concurred;  Ingraham,  P.  J.,  and  Miller,  J., 

dissented. 

Laughlin,  J. : 

A  certificate  of  necessity  and  convenience  not  being  required, 
the  relator  was  not  entitled  to  introduce  evidence  on  the  ques- 
tion as  to  whether  the  respondent  had  actually  exercised  the 
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seoondary  franchise,  so  called;  but  I  am  of  opinion  that  the 
rehearing  ordered  by  this  court  was  not  necessarily  confined  to 
the  nature  and  amount  of  the  securities  to  be  issued,  and  that 
it  was  competent  for  the  commission  to  reconsider  the  other 
questions  which  had  been  originally  determined  favorably  to 
the  respondent  and  to  receive  further  evidence  thereon.  On 
all  other  points  I  fully  concur  in  the  views  expressed  by  Mr. 
Justice  DowiiiNG,  and  they  require  that  the  proceedings  of  the 
coromission  be  confirmed  and  the  writ  dismissed. 

Miller,  J.  (dissenting): 

On  the  former  appeal,  this  court  held  that  the  Public  Service 
Conmiission  erred  in  construing  section  68  of  the  Public  Service 
Commissions  Law  (Laws  of  1907,  chap.  429)  as  requiring  the 
applicant,  hereinafter  referred  to  as  the  respondent,  to  obtain 
the  permission  and  approval  of  the  commission  before  begin- 
ning construction,  irrespective  of  whether  the  secondary  fran- 
chise of  the  respondent  had  been  exercised.  (137  App.  Div. 
810.)  The  commission  had  assmned,  without  formally  finding 
the  fact  to  be,  that  said  franchise  had  been  exercised,  but  that 
assumption  of  fact  was  unimportant  in  view  of  the  said  erro- 
neous constiniction  of  the  statute.  The  order  of  this  court, 
dated  April  27,  1910,  directed  that  the  application  be  referred 
back  to  the  commission  "  for  consideration  and  action  within 
the  limits  of  its  authority."  Said  section  68  was  amended  by 
chapter  480  of  the  Laws  of  1910  (Consol.  Laws,  chap.  48), 
which  went  into  effect  June  14,  1910,  and  revised  the  Public 
Service  Commissions  Law.  Thereafter,  the  relator  was  allowed 
to  intervene,  additional  evidence  was  taken  on  the  question  of 
the  prior  exercises  of  said  franchise,  and  a  majority  of  the 
commission,  apparently  considering  that  they  were  concluded 
by  our  decision,  made  the  order  now  before  us  for  review. 

A  preliminary  question  is  raised  as  to  the  relator's  right  to  be 
heard.  That  depends  on  whether  it  is  necessary  for  the 
respondent  to  obtain  a  certificate  of  public  necessity  and  con- 
venience, and  that  in  turn  depends  upon  the  construction  and 
effect  of  said  amendment  of  1910. 

When  the  application  herein  was  originally  made,  said 
section  68  read  as  follows:  "No  gas  corporation  or  electrical 
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corporation  incorporated  under  the  laws  of  this  or  any  other 
State  shall  begin  construction,  or  exercise  any  right  or  privi- 
lege under  any  franchise  hereafter  granted,  or  under  any  fran- 
chise heretofore  granted  but  not  heretofore  actually  exercised 
without  first  having  obtained  the  permission  and  approval  of 
the  proper  commission." 

As  amended,  it  reads  as  follows:  "No  gas  corporation  or 
electrical  corporation  shall  begin  construction  of  a  gas  plant  oi 
electric  plant  without  first  having  obtained  the  permission 
and  approval  of  the  commission  of  each  district  within  which 
any  part  of  the  work  of  construction  is  to  be  performed.  No 
such  corporation  shall  exercise  any  right  or  privilege  under 
any  franchise  hereafter  granted,  or  under  any  franchise  hereto- 
fore granted  but  not  heretofore  actually  exercised,  or  the  exer- 
cise of  which  shall  have  been  suspended  for  more  than  one 
year,  without  first  having  obtained  the  permission  and  approval 
of  the  proper  commission.  *  *  *  The  commission  within 
whose  district  such  construction  is  to  be  made,  or  within  whose 
district  such  right,  privilege  or  franchise  is  to  be  exercised, 
shall  have  power  to  grant  the  permission  and  approval  herein 
specified  whenever  it  shall,  after  due  hearing,  determine  that 
such  construction  or  such  exercise  of  the  right,  privilege,  or 
franchise  is  necessary  or  convenient  for  the  public  service." 

It  is  urged  that,  perforce  of  sections  93,  94  and  95  of  the 
General  Construction  Law  (Consol.  Laws,  chap.  22;  Laws  of 
1909,  chap.  27),  this  proceeding  is  saved  from  the  effect  of  the 
amendment  of  1910,  and  that  it  would  give  the  amendment  a 
retroactive  effect  to  apply  it  to  this  proceeding.  The  provisions 
of  the  General  Construction  Law,  referred  to,  in  terms  relate 
to  repealing  acts.  The  respondent  cites  a  case  in  which  it 
appears  to  have  been  assumed  by  the  court  that  the  said  provi- 
sions apply  to  amendatory  acts  {Oeneva  &  Waterloo  B. 
Co.  V.  N.  F.  C.  &  H.  R.  R.  R.  Co.,  163  N.  Y.  228);  but 
what  the  Court  of  Appeals  really  decided  in  that  case  was  that 
the  correctness  of  the  decision  before  it  for  review  should  be 
determined  by  the  law  in  effect  when  it  was  made.  Of  course 
this  apphcation  is  strictly  under  section  69,  but  the  steps 
required  by  section  68,  before  a  corporation  begins  construction 
or  the  exercise  of  its  secondary  franchise,  should  be  taken 
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before  consent  is  given  to  issue  securities.  The  amendment  of 
1910  required  additional  steps  to  be  taken,  and  we  think  that 
its  application  to  the  respondent  is  not  affected  by  the  fact  that 
the  latter  had  already  filed  an  appUcation  for  leave  to  issue 
securities.  {Matter  of  Ludlow  Street y  172  N.  Y.  542;  People 
ex  rel.  Binghamton  L.,  H.  &  P.  Co.  v.  Stevens y  143  App.  Div. 
789;  reversed  on  another  point,  203  N.  Y.  7.) 

It  may  be  granted  that  the  act  of  1910  will  not  be  given  a 
retroactive  effect,  L  e.,  that  it  will  not  apply  to  a  corporation 
which  had  lawfully  begun  construction  and  the  exercise  of  its 
secondary  franchise  when  it  was  passed.  It  is  undisputed  that 
the  respondent  had  not  begun  construction  of  its  plant  or  the 
exercise  of  the  secondary  franchise  acquired  by  it  when  the 
act  of  1907  was  passed.  It  appears  to  be  assumed  by  both 
sides  that,  since  that  time,  the  respondent  has  begun  construc- 
tion and  the  exercise  of  the  secondary  franchise,  and  the  evi- 
dence discloses  that  it  has  constructed  what  might  be  termed 
an  embryo  plant;  that  space  in  the  subway  ducts  has  been 
assigned  to  it;  that  subsidiary  ducts  or  house  connections  have 
been  made  for  it;  that  permission  has  been  granted  by  the 
municipal  authorities  to  draw  in  its  cables  and  that  it  is  sup- 
plying electricity  to  at  least  one  customer  who  occupies  a  build- 
ing with  it.  If  it  be  assumed  that  that  constitutes  the  exer- 
cise of  the  secondary  franchise,  the  question  remains  whether 
it  was  lawfully  done,  and  that  depends  on  whether  the  permis- 
sion and  approval  of  the  commission  was  necessary  under  the 
act  of  1907,  which  in  turn  depends  on  whether  the  secondary 
franchise  had  theretofore  been  exercised. 

It  is  urged,  however,  that  the  effect  of  our  order  was  to 
remit  the  proceedings  to  the  commission,  with  instructions  to 
determine  the  amount  of  securities  to  be  authorized,  and  the 
conditions  under  which  they  were  to  be  issued.  We  do  not  so 
construe  the  order.  So  far  from  restricting  the  authority  of 
the  commission  on  the  rehearing,  it  expressly  directed  the  com- 
mission to  proceed,  ^'within  the  limits  of  its  authority,"  which 
of  course  means  the  authority  conferred  by  law. 

The  undisputed  evidence  on  the  first  hearing  before  the  com- 
mission tended  to  show  that  in  1889  and  1890  the  American 
Electric  Illuminating  Company,  the  then  owner  of  said  fran- 
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chise,  owned  and  maintained  wires  and  poles  in  the  streets  of 
the  city  and  manufactured  electricity  and  transmitted  it  over 
said  wires  to  a  number  of  customers.  The  only  witness  who 
testified  from  personal  knowledge  on  the  subject  was  called  on 
the  rehearing  and  retracted  his  testimony,  saying  that  he  con- 
fused the  American  Electric  Illuminating  Company  with  the 
East  Eiver  Electric  Light  Company.  The  respondent  in  rebuttal 
called  Mr.  Townsend,  to  whom  the  franchise  had  been  assigned 
by  the  American  Electric  Manufacturing  Company,  and  who  in 
turn  assigned  it  to  the  American  Electric  Illuminatiag  Company 
of  which  he  was  president.  We  shall  accept  his  testimony  on 
the  subject.  The  franchise  was  assigned  by  him  to  the  Ameri- 
can Electric  Illuminating  Company  on  the  19th  of  April,  1889. 
At  that  time  the  East  Eiver  Electric  Light  Company  owned 
and  operated  an  electric  light  plant  and  maintained  wires  and 
poles  in  the  streets.  Said  two  companies  were  owned  and  con- 
trolled by  the  same  persons.  The  American  Electric  Illumi- 
nating Company,  in  addition  to  its  secondary  franchise,  acquired 
two  dynamos  and  100  lamps.  The  dynamos  were  installed  in 
the  building  occupied  by  the  East  Eiver  Company.  They  were 
run  by  the  power  furnished  by  the  latter  company;  electricity 
from  them  was  transmitted  over  the  wires  of  the  latter  com- 
pany to  a  number  of  the  latter's  former  customers.  Separate 
sets  of  books,  however,  were  kept  by  each  company.  The 
American  Electric  Illuminating  Company  had  its  own  sign,  its 
own  letter  and  bill  heads,  and  the  bills  to  customers  supplied 
with  electricity  generated  by  the  two  dynamos,  owned  by  it, 
were  rendered  in  its  name.  All  of  the  employees,  however, 
including  collectors,  were  on  the  payroll  of  the  East  Eiver  Com- 
pany. Collections,  when  made,  were  turned  over  to  the  latter 
and  deposited  in  its  bank  account,  but  a  bookkeeping  entry  was 
made  on  the  books,  crediting  the  Illuminating  Company  with 
the  amount  of  the  collections  and  charging  against  it  the 
expense  of  operation.  There  was  no  written  agreement  between 
the  two  companies,  not  even  a  lease  by  the  Dliuninating  Com- 
pany of  the  wires  and  poles  of  the  East  Eiver  Company,  and 
the  only  arrangement  between  them  consisted  of  a  direction 
given  by  the  man  who  controlled  both  companies  to  Townsend 
to  make  the  bookkeeping  entries. 
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The  franchise  in  question,  granted  by  the  board  of  aldermen 
on  May  31, 1887,  gave  permission  and  authority  "  to  locate  and 
erect  poles  and  hang  wires  and  fixtures  thereon,  and  to  place, 
construct,  and  use  wires,  conduits  and  conductors  for  electrical 
purposes,  in  the  City  of  New  York,  in,  over  and  imder  the  streets, 
avenues,  wharves,  piers  and  parks  therein  or  adjacent  thereto; 
according  to  such  plans  as  may  be  directed,  approved  or  allowed 
by  and  subject  to  the  powers  of  the  Electrical  Subway  Commis- 
sioners, and  to  the  provisions  of  Chapter  499  of  the  Laws  of  1885, 
and  under  the  supervision  of  the  Commissioner  of  Public  Works 
and  of  the  Department  of  PubUc  Parks,  *  *  *."  Said 
chapter  499  provided  for  the  appointment  of  a  board  of  com- 
missioners of  electrical  subways,  made  it  the  duty  of  said  board 
to  cause  to  be  removed  from  the  surface,  wherever  practicable, 
all  electrical  wires  or  cables,  required  the  approval  of  said  board 
to  the  construction  of  subway  conduits  and  its  permission  to 
the  construction  of  aerial  lines,  to  be  granted  only  ^'  when  and 
where  the  pubHc  interests  do  not  require  the  electrical  conductors 
to  be  placed  underground,  or  when  and  where  it  shaU  be  deemed 
by  the  board  itself  to  be  impracticable  to  place  and  operate  the 
conductors  advantageously  imdergroimd  as  aforesaid. '^  Said 
board  was  by  chapter  716  of  the  Laws  of  1887  constituted  the 
board  of  electrical  control.  Said  act  made  it  unlawful,  with- 
out permigsion  of  said  board,  to  continue,  construct,  erect, 
maintain  or  string  above  ground  in  any  part  of  the  city, 
electrical  conductors,  poles  or  other  fixtures  or  devices  therefor, 
or  any  wires,  and  provided  that  the  board  of  electrical  control 
"  may  establish,  and  from  time  to  time  may  alter,  add  to  or 
amend  all  proper  and  necessary  rules,  regulations  and  provi- 
sions for  the  manner  of  use  and  management  of  the  electrical 
conductors,  and  of  the  conduits  or  subways  therefor  constructed 
or  contemplated  under  the  provisions  of  this  act,  or  of  any  act 
herein  mentioned."  Among  other  rules  adopted  by  said  board 
was  the  following:  ''  The  companies  or  persons  owning  or  con- 
trolUng  poles  in  any  street  or  avenue  shall  allow  the  same 
to  be  used  by  other  companies  or  persons  operating  conductors 
for  a  similar  electrical  service  when  authorized  so  to  do  by  the 
board,  on  tender  of  proper  compensation,  to  be  determined  by 
agreement  between  the  parties  interested. "    It  is  not  pretended 
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that  the  said  American  Electric  Illuminating  Company  ever 
obtained  permission  from  the  board  of  electrical  control,  or  its 
predecessor,  the  board  of  commissioners  of  electrical  subways, 
to  lease  the  poles  of  the  East  River  Company,  or  to  erect  poles 
and  string  wires  in  the  streets  in  which  those  poles  were. 
Indeed,  no  permit  in  any  way  apphcable  to  the  pretended  exer- 
cise of  the  franchise  appears  to  have  been  appUed  for  or  obtained. 

It  is  difficult  to  understand  how  the  privilege  of  constructing 
and  using  wires,  conduits  and  conductors  ''  according  to  such 
plans  as  may  be  directed,  approved  or  allowed  by  and  subject 
to  the  powers  of  the  Electrical  Subway  Commissioners,"  could 
have  been  exercised  without  either  constructing  such  wires, 
conduits  or  conductors,  or  even  submitting  plans  therefor  to 
said  board  for  its  approval.  The  purpose  of  keeping  the  books 
of  the  East  River  Company  and  of  the  American  Electric 
Illuminating  Company  in  the  manner  described  is  patent. 
The  owner  of  the  said  franchise  thought  that  in  that  way  he 
could  establish  the  exercise  of  it  and  thus  preserve  it.  It  is 
said  that  a  certain  number  of  free  lamps  were  furnished  the 
city,  but  there  was  nothing  to  apprise  the  latter  that  those 
were  not  the  lamps  of  the  East  River  Company.  The  truth  is 
that  the  business  was  conducted  by  the  latter  company.  Its 
servants  attended  to  every  detail  of  operation,  even  to  the  col- 
lection of  the  bills.  It  paid  all  the  expenses,  and  all  of  the 
collections  went  into  its  treasury.  The  other  company  did 
nothing  except  to  keep  a  set  of  books;  but  the  making  of 
secret  bookkeeping  entries  did  not  constitute  the  exercise  of  a 
franchise  to  place,  construct  or  use  wires,  conduits  and  con- 
ductors for  electrical  purposes  in  the  streets,  according  to 
plans  approved  by  the  board  of  electrical  subway  commissioners. 

But  even  if  the  American  Electric  Illuminating  Company 
had  leased  the  wires  and  poles  of  the  East  River  Company,  and 
had  in  fact  transmitted  electricity  over  said  wires,  the  respond- 
ent would  still  be  far  from  showing  the  exercise  of  the  said 
franchise.  The  right  to  have  the  wires  and  poles  in  the 
streets  and  to  transmit  electricity  over  the  wires  was  exercised 
if  at  all  under  the  franchise  of  the  East  River  Company.  Two 
secondary  franchises  were  not  required  for  that  purpose.  The 
American  Electric  Illuminating  Company  could  have  made 
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use  of  the  franchise  of  the  East  River  Company  without  a 
secondary  franchise  of  its  own,  and  it  certainly  could  have 
done  everything  that  the  evidence  in  this  case  shows  it  did  do 
without  any  franchise  at  all.  The  conclusion,  therefore,  seems 
UTesistible  that  the  secondary  franchise  in  question  was  never 
exercised  prior  to  1907.  It  was,  therefore,  necessary  for  the 
respondent  to  obtain  permission  and  authority  of  the  commis- 
sion before  beginning  construction.  Wherefore  its  acts  subse- 
quent to  1907  were  unlawful,  and  it  is  now  in  the  position  of 
never  having  lawfully  begun  the  construction  of  its  plant  or 
the  exercise  of  its  secondary  franchise,  and  it  is  necessary  for  it 
to  take  the  steps  required  by  said  section  68,  as  amended,  before 
permission  should  be  given  it  to  issue  securities. 

The  determination  should  be  annulled  and  the  proceedings 
remitted  to  the  commission. 

IxGRAHAH,  p.  J.,  concurred. 

Writ  dismissed,  with  costs,  and  order  affirmed. 


Elizabeth  Eastetter  and  Others,  Infants,  by  Louise  Mais- 
Wagener,  Their  Guardian  ad  Litem,  Appellants,  v.  John  C. 
Hoenninger,  as  Executor  of  and  Trustee  imder  the  Last 
Will  and  Testament  of  Franz  Rastetter,  Deceased,  and 
Barbara  Schmidt,  Respondents. 

First  Department  July  11, 1912. 

WiU— joint  wiU  — obUgations  of  survivor  founded  on  contract  —  evi- 
dence of  agreement  —  presumption  where  wiU  is  jointly  executed. 

Where  persons  make  joint  or  mutual  wills  the  obligation  of  the  survivor 
to  carry  out  the  terms  of  his  will  rests  on  contract. 

Where  a  wiU  jointly  executed  by  husband  and  wife  in  terms  stated  that  it 
was  to  be  their  "last  mutual  and  joint  will  and  testament,"  and  pro- 
vided that  the  survivor  after  a  life  use  of  our  real  and  personal  prop- 
erty shall  leave  the  property  to  certain  specified  children  in  certain 
proportions,  the  will  itself  furnishes  prima  facie  evidence  of  a  contract 
binding  upon  the  survivor  in  the  absence  of  evidence  which  negatives 
the  agreement. 

CIjABKE,  J.,  and  IsraBAHAM,  P.  J.,  dissented,  with  opinion. 
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Appeal  by  the  plaintiffs,  Elizabeth  Rastetter  and  others, 
infants,  etc.,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendants,  entered  in  the  office  of  the  clerk  of  the  coimiy 
of  New  York,  on  the  21st  day  of  February,  1912,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Term,  dismissing  the  complaint. 

August  P.  Wagener^  for  the  appellants. 

Andrew  C.  Troy,  for  the  respondents. 

Scott,  J. : 

This  is  an  action  in  equity  to  enforce  the  provisions  of  a  joint 
will  made  by  Franz  Rastetter  and  Elizabetha  Rastetter,  his  wife. 

On  September  4,  1902,  the  said  Franz  and  Elizabetha  Ras- 
tetter jointly  executed  a  paper  drawn  in  the  form  of  a  last  will 
and  testament  as  to  which  they  declared  ^^this  and  this  only 
to  be  our  last  mutual  and  joint  will  and  testament."  The  will 
provided  that  the  survivor  should  have  the  income  of  our  real 
and  personal  property  during  his  or  her  natural  life  for  his  or 
her  own  use  and  benefit,  and  that  ^' after  the  death  of  the 
survivor  of  either  of  us,  all  our  property  both  real  and  personal 
shall  be  divided  in  the  manner  following:"  One-half  being 
given  to  a  daughter,  Barbara  Schmidt,  or  her  children,  and  the 
other  half  being  given  to  a  son,  John  Rastetter,  or  his  children. 

The  survivor  was  appointed  executor  or  executrix  as  the  case 
might  be.  The  will  concludes,  as  it  began,  "  we  again  declare 
this  and  this  only  to  be  our  last  mutual  and  joint  will  and  tes- 
tament." Elizabetha  Rastetter  died  in  January,  1905,  leaving 
her  surviving  her  husband  and  the  son  and  daughter  men- 
tioned in  the  foregoing  will,  which  was  duly  admitted  to  pro- 
bate March  29,  1905,  and  letters  testamentary  issued  to  Franz 
Rastetter,  who  duly  qualified  and  took  possession  of  the  joint 
property.  On  August  27  1908,  Franz  Rastetter  died  leaving  a 
last  will  and  testament  dated  August  1,  1907,  in  which  he 
disposed  of  his  property  in  a  manner  less  advantageous  to  plain- 
tiffs (who  are  the  children  of  testator's  son  John  Rastetter, 
now  deceased)  than  were  the  provisions  made  for  them  by  the 
joint  will  of  Franz  and  EUzabetha  Rastetter. 

Joint  wills,  meaning  thereby  single  wills  conjointly  executed 
by  two  persons,  are  rare  and  there  are  few  cases  to  be  found  in 
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the  books  dealing  with  them.  Mutual  wills,  meaning  thereby 
separate  wills,  identical  in  their  provisions  but  separately  exe- 
cuted, are  more  common.  The  most  frequently  cited  instance 
of  a  will  of  the  former  class  is  that  of  Dufour  v.  Pereira  (1 
Dick.  419)  which  was  made  the  subject  of  an  extended  and 
learned  comment  by  Mr.  Hargrave  in  his  juridical  arguments 
(Vol.  2,  p.  277).  Perhaps  the  most  noted  case  of  wills  of  the 
second  class  was  Lord  Walpole  v.  Lord  Orford  (3  Ves.  Jr. 
402).  The  leading  case  in  our  own  jurisdiction  wherein  the 
subject  of  mutual  wills  was  exhaustively  discussed  is  Edson 
V.  Parsons  (155  N.  Y.  555),  which  may  be  accepted  as  the 
embodiment  of  the  law  upon  that  subject.  It  seems  to  be 
agreed  by  all  the  authorities  that  the  survivor  in  the  case  of 
either  a  joint  or  mutual  will,  if  bound  at  all  to  fulfill  its 
terms,  is  so  boimd  as  by  a  contract,  and  the  difficulty  which  has 
often  been  f oimd  in  enforcing  mutual  wills  has  been  the  lack 
of  evidence,  dehors  the  wills  themselves,  that  they  were  made 
in  pursuance  of  an  agreement  between  the  parties  that  in  case 
of  the  death  of  one  testator  the  other  should  abide  by  and 
carry  out  the  will  made  by  him.  It  was  this  difficulty  which 
defeated  the  plaintiff  in  Lord  Walpole  case,  and  in  Edson  v. 
Parsons,  in  neither  of  which  cases  did  the  wills  themselves 
contain  any  evidence  of  such  an  agreement  except  such  as 
might  be  found  in  the  identity  of  the  dispositions  contained  in 
the  wills  sought  to  be  established  as  mutual  wills.  As  was  said 
by  Judge  Gray  in  Edson  v.  Parsons :  "The  law  permits  a 
person  to  dispose  of  his  property  at  his  pleasure.  He  may 
make  a  valid  agreement  binding  himself  to  make  a  particular 
testamentary  disposition  of  his  property,  if  it  be  a  reasonable 
one,  and  he  may  validly  renounce  the  power  to  revoke  his  will 
in  the  absence  of  fraud  or  deceit.  Equity  will  enforce  such  an 
agreement,  when  well  and  fairly  founded,  and  will  not  suffer 
him  to  defraud  and  to  defeat  his  obUgation  by  another  wilL 
But  the  court  must  have  full  and  satisfactory  proof  of  the 
agreement."  And  it  was  for  lack  of  such  proof  that  the  plain- 
tiff in  that  case  failed. 

When  we  come  to  consider  a  joint  will,  such  as  is  presented 
in  this  case,  I  am  of  opinion  that  the  will  itself  furnishes  the 
requisite  proof,  not  conclusive,  perhaps,  but  sufficient  to  estab- 
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lish  an  agreement  in  the  absence  of  any  evidence  tending  to 
negative  it.  Judge  Gray,  speaking  of  Dufour  v.  Pereira, 
remarks:  "  In  that  case,  however,  the  will  was  in  an  instrument 
which  was  jointly  executed  by  husband  and  wife  and,  while  not 
a  conclusive,  it  was  a  very  material  circumstance  to  be  consid- 
ered." In  Lord  Walpole  v.  Lord  Orford,  Lord  Chancellor 
LoNGBOROUGH  had  occasion  to  refer  to  Dufour  v.  Pereira^  in 
which  he  had  been  of  counsel,  and  stated  that  the  wiU,  jointly 
executed  by  the  husband  and  wife  in  that  case,  was  consid- 
ered by  the  coiuij  not  as  a  will  of  the  wife  (who  was  the  sur- 
vivor), but  as  her  contract  with  her  husband  for  a  valuable 
consideration,  and  that  when  she  survived  and  had  accepted  its 
terms  she  bound  herself  to  the  conditions  imder  which  all  the 
property  was  given  by  the  husband's  will.  In  my  opinion  that 
just  rule  should  be  applied  to  the  present  case.  The  will  con- 
tained all  the  necessary  elements  of  a  contract,  including  a 
valuable  consideration.  It  is  true  that  the  paper  does  not  con- 
tain the  word  "  contract"  or  " agreement,"  and  that  there  is 
no  express  promise  in  it  that  the  survivor  will  carry  out  the 
scheme  of  disposition  to  which  both  agreed.  This,  however, 
seems  to  me  to  be  immaterial  if  the  fact  of  an  agreement  can 
be  found  in  the  instnunent  itself.  That  the  parties  had  agreed 
as  to  the  disposition  of  their  property  is  evident  from  the  will 
itself  and  from  the  fact  that  they  jointly  executed  it.  The 
evidence  that  the  will  was  the  result  of  an  agreement  is 
shown  upon  the  face  of  the  paper,  in  this  respect  differentiat- 
ing it  from  mutual  or  identical  wills  which  exhibit  no  intrinsic 
evidence  that  they  were  made  in  consequence  of  an  agreement 
between  the  parties.  Wlien  Franz  Rastetter  had  accepted  the 
benefits  of  the  joint  will  it  would  be  most  inequitable  to  permit 
him  to  retain  all  the  advantages  and  ignore  the  obhgations.  In 
my  opinion  the  judgment  appealed  from  should  be  reversed  and 
a  new  trial  granted,  with  c^sts  to  appellants  to  abide  the  event. 

McLaughlin  and  Laughlin,  JJ.,  concurred;  Ingraham, 
P.  J.,  and  Clarke,  J.,  dissented. 

Clarke,  J.  (dissenting): 

The  complaint  alleges  that  prior  to  September  4, 1902,  Franz 
Rastetter  and  Elizabetha  Rastetter  were  husband  and  wife; 
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that  on  or  about  said  day  they  made  and  executed  a  paper 
purporting  to  be  their  last  will  and  testament,  as  follows: 

*^In  the  Name  of  God,  Amen.  We,  Franz  Eastetter  and 
Elizabetha  Eastetter,  his  wife,  of  the  Borough  of  Manhattan, 
City  of  New  York,  being  of  sound  mind  and  memory  and 
mindful  of  the  uncertainty  of  human  life,  do  now  make,  pub- 
lish and  declare  this  and  this  only  to  be  our  last  mutual  and 
joint  will  and  testament  in  manner  following,  viz. :  . 

"  First.  We  order  and  direct  our  executor  or  executrix  as 
the  case  may  be,  to  pay  all  our  just  debts  and  funeral 
expenses  out  of  our  personal  estate. 

"  Second.  We  give  unto  the  survivor  of  either  of  us,  the 
income  of  our  real  and  personal  property,  during  his  or  her 
natm*al  life  for  his  or  her  own  use  and  benefit. 

*'  Third.  After  the  death  of  the  survivor  of  either  of  us,  all 
our  property  both  real  and  personal  shall  be  divided  in  the 
manner  following:  One-half  thereof  is  to  be  paid  to  our  daugh- 
ter Barbara  Schmidt,  if  living  at  the  time  of  the  distribution  of 
the  estate,  and  if  not  living  at  the  time  of  the  distribution  of 
the  estate,  her  share  shall  be  equally  divided  between  her  chil- 
dren then  living,  and  the  remaining  one-half  thereof,  to  our  son 
John  Eastetter  if  living  at  the  time  of  the  distribution  of  the 
estate,  and  if  not  living,  same  shall  be  equally  divided  between 
his  children  then  living. 

^' We  hereby  nominate,  constitute  and  appoint  the  survivor 
of  either  of  us,  executor  or  executrix,  as  the  case  may  be,  of 
this  our  mutual  and  joint  will  and  testament.  Giving  the  said 
executor  or  executrix  as  the  case  may  be  full  power  to  sell  any 
real  estate  either  owned  jointly  or  separately,  at  public  auction 
or  private  sale,  which  he  or  she  may  think  most  advantageous 
to  the  estate,  with  the  power  to  reinvest  said  money  in  by  pur- 
chasing real  estate  or  investing  same  on  mortgage  on  New 
York  City  real  estate,  with  the  power  to  mortgage  or  lease  any 
real  estate  owned  by  us  either  jointly  or  severally.  Hereby 
revoking  all  other  and  former  wills  by  us  at  any  time  hereto- 
fore made,  we  again  declare  this  and  this  only,  to  be  our  last 
mutual  and  joint  will  and  testament. 

^'  l7i  wittiess  ivhereofv^e  have  hereunto  set  our  hands  and 
seals  this  4th  day  of  September,  1902." 
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The  complaint  further  alleges  that  Elizabetha  died  January  4, 
1905,  leaving  her  surviving  her  husband  and  John  and  Barbara, 
her  son  and  daughter;  that  on  March  29,  1906,  the  aforesaid 
mutual  and  joint  will  was  duly  admitted  to  probate  upon  the 
petition  of  Franz,  to  whom  letters  testamentary  were  issued 
and  who  quaUfied  as  executor  and  continued  to  act  as  such  until 
his  death.  That  Franz  by  applying  and  petitioning  for  the 
probate  of  the  aforesaid  will  and  causing  the  same  to  be  admit- 
ted to  probate  and  accepting  the  terms  of  said  will  and  the 
benefits  thereunder,  became  and  was  barred  from  thereafter 
making  any  new,  separate  or  individual  last  will  and  testa- 
ment; was  unable  to  and  lost  the  right  to  revoke,  change  or 
modify  any  of  the  terms,  bequests  or  provisions  of  the  said 
joint,  mutual  and  reciprocal  will  so  admitted  to  probate,  or  make 
any  disposition  of  the  property  or  estate  owned  by  him  and 
his  deceased  wife,  at  the  time  of  her  death,  other  than  provided 
for  in  the  same,  and  his  status  in  and  to  the  property  so  owned 
by  them  at  the  time  was  fixed  and  regulated,  and  its  terms, 
bequests,  provisions  and  obligations  could  not  be  impaired, 
changed,  modified,  revoked  or  avoided  by  subsequent  testa- 
mentary provision  or  designation  on  the  part  of  the  survivor, 
who  thereby  became  bound  and  obligated  to  carry  out  the 
terms  and  conditions  thereof  as  therein  provided  and  in  the 
manner  therein  provided. 

The  complaint  further  alleges  that  at  the  time  of  the  death 
of  Elizabetha  she  and  her  husband  owned  the  real  estate  630 
and  634  East  Eighty-third  street  in  fee  simple;  that  she  and 
her  husband  were  possessed  and  the  owners  of  and  had  depos- 
ited in  a  bank  or  in  banks,  and  in  their  possession,  or  invested, 
certain  moneys,  their  property,  which  was  subject  to  the 
conditions  and  provisions  of  the  aforesaid  will,  and  was  part 
and  parcel  of  the  property  therein  mentioned;  that  Franz 
thereafter  invested  such  moneys  in  various  ways;  that  he 
thereafter  received  the  rents,  income  and  profits  of  the  afore- 
said real  estate,  and  drew  and  received  moneys  on  deposit  in 
banks,  or  invested  and  received  moneys  belonging  to  the  said 
Franz  and  Elizabetha,  and  which  were  subject  to  the  conditions 
and  terms  of  their  mutual  will  aforesaid,  which  he  invested 
in  and  with  which  he  purchased  the  real  estate  more  par- 
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ticularly  mentioned  and  described  as  follows:  (Describing  a  lot 
on  Marion  avenue  in  the  Bronx).  That  he  purchased  said 
premises  from  George  D.  Kingston  and  Mary,  his  wife*  on  or 
about  September  17,  1906,  but  took  the  deed  to  the  said  prop- 
erty in  the  name  of  the  d^fendant  Barbara  Schmidt,  with  the 
intent  and  for  the  purpose  of  making  gift  thereof  to  the  defend- 
ant Barbara  Schmidt,  and  thereby  avoiding  the  conditions,  pro- 
visions and  terms  of  the  joint,  mutual  and  reciprocal  will  made 
by  him  and  his  wife,  and  with  the  intent  and  for  the  purpose 
of  benefiting  said  defendant  Barbara  Schmidt  in  excess  of  the 
share  she  would  receive  under  the  terms  of  the  aforesaid  joint, 
mutual  and  reciprocal  will,  and  with  the  intent  and  for  the 
purpose  of  depriving  the  other  beneficiaries  of  their  just 
part  and  share  and  decreasing  the  amount  which  they  were 
justly  entitled  to  receive  thereunder;  that  the  last-mentioned 
real  estate  was  purchased  with  money  which  came  from  the 
estate  of  said  Franz  and  Elizabetha,  and  which  was  controlled 
by  and  subject  to  the  terms,  conditions  and  provisions  of 
their  joint,  mutual  and  reciprocal  will,  and  which  the  said 
Franz  was  in  justice  and  in  law  bound  to  apply  as  therein  pro- 
vided thereby;  that  the  gift  to  the  defendant  Barbara,  and  the 
taking  of  the  real  estate  in  her  name,  was  a  fraud  upon  the 
other  beneficiaries,  was  a  deviation  of  the  estate,  or  a  part 
thereof,  for  a  purpose  neither  mentioned  nor  contemplated  by 
the  terms  thereof,  and  was  fraudulent,  null  and  void,  and  that 
Barbara  knew  of  the  terms  of  said  will  and  connived  at  such 
fraud;  that  Franz  died  August  27,  1908,  leaving  a  will  dated 
August  1,  1907;  that  in  this  will  he  gave  to  his  daughter  Bar- 
bara Schmidt,  one-half  of  all  his  real  and  personal  property,  to 
his  executors,  all  the  rest,  residue  and  remainder  in  trust,  to 
invest  and  to  apply  such  part  of  the  income  as  in  their  discre- 
tion they  shall  from  time  to  time  deem  fit  and  proper,  to  the 
use  of  the  children  of  his  son  John  Eastetter,  deceased,  imtil 
John  shall  have  arrived  at  his  thirtieth  year.  Should  John, 
his  grandson,  die  before  reaching  his  thirtieth  year  of  age,  then 
until  Christian,  the  son  of  his  son  John,  deceased,  should  have 
arrived  at  the  age  of  thirty,  and  to  apply  the  balance  of  said 
net  income  during  the  continuance  of  the  aforesaid  trust  to 
the  use  of  his  beloved  daughter  Barbara^  and  in,  thQ  event  of 
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her  death  before  the  termination  of  the  aforesaid  trust,  then 
to  her  lawful  issue.  Upon  the  termination  of  the  trust  he 
directed  his  trustees  to  sell  all  the  property  constituting  the 
trust  reSj  and  to  divide  the  proceeds  equally  among  all  the 
children  of  his  son  John,  deceased,  living  at  the  time  of  the 
division  of  said  trust  res,  and  the  issue  of  such  of  them  as  may 
have  died  before  that  time  per  stirpeSy  however,  and  not  per 
capita.  The  complaint  further  alleges  that  John,  the  son  of 
the  said  Franz  Rastetter,  died  on  or  about  January  2,  1907, 
intestate,  leaving  him  surviving  his  widow,  Amelia,  and  five 
children  running  from  nine  to  four  years  of  age  as  his  only 
children  and  heirs  at  law. 

This  action  is  brought  by  the  said  children  of  John  Rastetter, 
grandchildren  of  Franz  and  Elizabetha,  by  their  guardian  ad 
litemy  and  judgment  is  demanded  that  the  said  mutual  will  be 
declared  valid  and  binding  upon  the  estate  of  Elizabetha  and 
Franz  and  upon  the  defendants  and  upon  all  other  persons  men- 
tioned in  and  benefited  by  said  will,  and  that  said  mutual  will 
be  carried  out  and  executed  in  all  respects  in  reference  to  the 
contents  and  provisions  therein  contained  so  far  as  these  infant 
plaintiffs  are  concerned;  that  the  will  of  Franz  be  declared 
inoperative;  that  the  defendant  executor  and  trustee  render  an 
account  of  all  property  received  imder  the  wUl  of  Franz  Ras- 
tetter and  deliver  up  all  such  property  to  a  receiver  or  such 
other  persons  as  the  court  may  appoint;  that  the  deed  to  the 
defendant  Barbara  Schmidt  be  declared  to  have  been  taken  by 
Franz  Rastetter  with  money  that  was  subject  to  the  mutual 
will  and  that  such  property  be  declared  to  be  a  part  of  the 
estate;  that  Barbara  Schmidt  be  directed  to  convey  to  said 
receiver,  and  that  an  injunction  issue. 

Answers  were  interposed  and  replies  thereto,  and  the  case 
came  on  for  trial  at  the  Special  Term.  Whereupon  the  defend- 
ants moved  to  dismiss  the  complaint  "  on  the  ground  that  there 
is  no  allegation  in  the  complaint  that  before  the  making  of  the 
instrument  referred  to  *  *  *  that  Franz  Rastetter  and 
Elizabetha  Rastetter  entered  into  an  agreement  to  make  such 
mutual  or  joint  wills,  and  never  to  revoke  the  same;  on  the 
further  groimd  that  the  mere  making  and  execution  of  the 
instrument  referred  to    *    *    *    is  not  sufficient  evidence  to 
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show  an  agreement  between  Franz  Rastetter  and  Elizabetha 
Rastetter  that  would  rob  the  will  of  its  revocable  character." 
Thereafter  an  adjournment  seems  to  have  been  taken  for  some 
days.  On  reconvening  the  court  said :  "  There  is  no  allegation 
of  the  existence  of  any  agreement  prior  to  the  execution  of  the 
will  in  question  which  might  be  said  to  be  the  basis  of  the  will 
itself,  or  what  the  will  might  be  said  to  be  a  supplement  of 
and  in  fulfillment  of  a  pre-existing  agreement.  I  imderstand, 
too,  from  what  has  been  said  by  the  counsel  for  the  plaintiff 
that  there  is  no  intention  to  amend  the  complaint  by  alleging 
said  agreement,  nor  is  there  any  intention  to  offer  any  proof  of 
the  existence  of  any  such  agreement  as  a  separate  fact,  and 
the  position  of  the  plaintiffs  is,  that  the  nature  of  the  will  is 
such  that  it  imports  all  those  allegations  which  I  fiind  not  to  be 
expressed  and  of  which  there  is  no  intention  to  offer  proof; " 
whereupon  the  complaint  was  dismissed,  and  the  plaintiffs 
appeal. 

The  leading  case  in  this  State  is  Edson  v.  Parsons  (165  N.  Y. 
555).  That  was  a  case,  not  of  a  joint  will,  but  of  reciprocal 
wills  made  by  two  sisters  upon  the  same  day,  before  the 
same  witnesses  and  identical  in  their  cross  provisions.  One 
having  died,  the  other  made  a  subsequent  will  and  the  bene- 
ficiary under  the  first  will  brought  the  action.  Judge  Gray 
said:  "The  theory  of  the  action,  as  shown  in  the  complaint 
was  that  the  will,  whose  provisions  are  sought  to  be  made 
binding  upon  Mary  Edson's  estate,  had  been  made  in  pur- 
suance of  a  contract  between  her  and  her  sister  Susan, 
who  predeceased  her;  whereby  each  had  agreed  with  the 
other  to  make  and  execute  her  will  and  to  dispose  thereby 
of  her  estate  in  a  certain  manner.  *  *  *  Now  it  was  essen- 
tial for  the  plaintiff  to  make  out  by  clear  proof  that  the  two 
sisters  had  made  the  agreement  under  which  he  asserted  his 
rights  to  equitable  relief;  for,  otherwise,  as  will  be  noticed 
hereafter,  he  would  be  in  no  position  to  claim  that  Mary's  lega- 
tees and  legal  representatives  under  her  subsequent  will  were 
bound,  in  a  trust  capacity,  to  apply  the  property  received  by 
them  to  the  purposes  of  that  original  agreement.  The  argu- 
ment of  the  appellant  is,  not  that  Mary  by  such  an  agreement 
had  incapacitated  herself  from  making  another  will,  but  that 
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her  estate  and  her  legal  representatives  were  bound  by  an  ante- 
cedent obligation  assumed  bj  her;  namely,  a  contract  entered 
into  with  her  sister  Susan.  *  *  *  I  know  of  no  absolute 
rule  of  law,  which  impresses  upon  wills,  similar  in  their  cross 
provisions,  that  mutual  character  by  force  of  which  the  sur- 
vivor's estate  comes  under  a  trust  obUgation.  I  imderstand 
that  something  more  is  needed  to  warrant  equitable  interven- 
tion and,  in  the  absence  of  an  express  agreement,  that  it  must 
be  found  in  circimistances,  which  so  surround  the  transaction 
as,  imperatively,  to  compel  the  conclusion  that  the  parties 
intended  and  undertook  to  bind  themselves  and  their  estates, 
irrevocably,  in  the  event  of  the  prior  death  of  one.  *  *  *  I 
fully  concede  that  there  is  no  reason  in  law,  nor  any  public 
policy,  which  stands  in  the  way  of  parties  agreeing  between 
themselves  to  execute  mutual  and  reciprocal  wills;  which, 
though  remaining  revocable  upon  notice  being  given  by  either 
of  an  intention  to  revoke,  become,  upon  the  death  of  one,  fixed 
obligations;  of  which  equity  will  assume  the  enforcement,  if 
attempted  to  be  impaired  by  subsequent  testamentary  provi- 
sions on  the  part  of  the  survivor.  *  *  *  A  court  of  equity 
would,  in  such  an  event,  proceed  upon  the  ground  that  the  sur- 
vivor was  bound,  not  merely  in  honor,  but  by  his  agreement 
and  by  the  acceptance  of  the  benefit,  which  that  agreement 
procured  for  him.  *  *  *  But,  equally,  would  it  be  the  duty 
of  a  court  of  equity  to  refuse  that  rehef ,  where  the  agreement 
sought  to  be  given  effect  was  not  certain  and  definite.  *  *  ♦ 
It  is  not  essential  to  the  intervention  of  equity,  in  order  to  pre- 
vent the  accomplishment  of  fraud,  that  an  agreement  should 
be  established  by  direct  evidence.  It  may  be  established  from 
such  facts  and  circumstances  as  will  raise  an  impUcation  that 
it  was  made;  and  may  have  reinforcement  from  the  evidence 
of  the  conduct  of  the  parties,  at  the  time  and  subsequentiy. 
But,  concerning  as  it  does  the  statutory  right  of  a  person  to 
dispose  of  his  property  after  his  death  by  a  last  wiU,  the  court 
should  refuse  to  interfere;  unless  the  agreement,  depended  upon 
for  the  award  of  the  relief  demanded,  has  been  clearly  and 
definitely  established.  *  *  *  A  general  maxim,  which 
equity  recognizes,  is  that  a  testator's  will,  is  ambulatoiy  until 
his  death.    It  is  a  disposition  of  property,  which  neither  can. 
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nor  is  supposed  to,  take  effect  imtil  after  death.  I  think  it 
needs  no  further  argument  to  show  that  to  attribute  to  a 
will  the  quality  of  irrevocability  demands  the  most  indisput- 
able evidence  of  the  agreement,  which  is  relied  upon  to 
change  its  ambulatory  nature,  and  that  presumptions  will  not, 
and  should  not,  take  the  place  of  proof.  *  *  *  The  conten- 
tion of  the  appellant  goes  so  far  as  to  claim  that  the  wills 
on  their  face  show  an  agreement  and  judicial  support  is 
sought  for  it  in  Lord  Camden's  judgment  in  Dufour  v. 
Pereira  (1  Dick.  419),  which  is  the  subject  of  extended  and 
learned  comment  by  Mr.  Hargrave  in  his  juridical  arguments. 
(Vol.  2,  p.  277.)  In  that  case,  however,  the  will  was  in  an 
instrument  which  was  jointly  executed  by  husband  and  wife, 
and,  while  not  a  conclusive,  it  was  a  very  material  circum- 
stance to  be  considered.  In  the  case  of  Lord  Walpole  v.  Lord 
Orford^  *  *  *  Lord  Chancellor  Loughborough  had  occa- 
sion to  refer  to,  and  to  review,  the  decision  in  Dufour  v. 
Pereira;  in  which  case  he  had  taken  part  as  counsel.  He  said 
that  the  will,  jointly  executed  by  husband  and  wife  in  that 
case,  was  considered  by  the  court,  not  as  the  wife's  will,  but  as 
her  contract  with  her  husband  for  a  valuable  consideration, 
and  that,  when  she  survived  and  had  accepted  its  terms,  she 
bound  herself  to  the  conditions  imder  which  all  the  property 
was  given  by  the  husband's  will.  She  and  her  husband  were 
foreigners,  acting  under  the  idea  of  a  foreign  law  that  she  had 
no  separate  property,  and  had  made  their  mutual  engagements 
by  a  mutual  will;  *  *  *  and  he  refused  to  be  bound  by  it 
as  an  authority." 

The  doctrines  of  this  case  have  been  apphed  in  the  following 
cases:  Everdell  v.  Hill  (27  Misc.  Eep.  285)  was  an  action  to 
estabUsh  and  enforce  a  mutual  agreement  alleged  to  have  been 
entered  into  by  three  sisters  respecting  the  disix)sition  of  their 
several  estates.  The  complaint  clearly  and  affirmatively 
alleged  that  they  entered  into  a  mutual,  verbal  agreement 
with  each  other  some  time  in  the  early  part  of  the  year  1881, 
or  prior  thereto,  whereby  they  each  with  the  other  inter- 
changeably agreed  to  make  and  leave  last  wills  and  testaments 
and  reciting  the  provisions  to  be  inserted  therein.  Mr.  Justice 
Scott,  before  whom  the  caae  was  tried,  said:  "  The  enforoe- 
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ment  of  such  an  agreement  interferes  to  some  extent  with  the 
statutory  freedom  of  a  person  to  dispose  of  his  propQi+y  after 
his  death  by  a  last  will,  and  the  courts  will  refuse  to  interfere 
imless  the  agreement  sought  to  be  enforced  is  clearly  and 
definitely  established  by  full  and  satisfactory  proof.  In  this 
class  of  cases  the  ordinary  rules  which  control  in  actions  to 
compel  the  specific  performance  of  contracts,  and  which  are 
designed  to  furnish  reasonable  safeguards  against  fraud,  should 
be  rigidly  applied.  These  rules  require  the  contract  to  be  cer- 
tain and  definite  in  all  its  parts;  that  it  be  mutual  and  founded 
upon  an  adequate  consideration,  and  that  it  be  established  by 
the  clearest  and  most  convincing  evidence.  *  *  *  Weigh- 
ing the  evidence  in  this  case  by  the  strict  rules  above  stated,  I 
am  imable  to  escape  the  conviction  that  the  plaintiffs  have 
successfully  estabUshed  the  agreement  set  forth  in  their  com- 
plaint. *  *  *  The  evidence  of  the  agreement  is  found  in 
numerous  declarations  made  by  all  of  the  sisters  to  different 
persons,  corroborated  by  wills  actually  made  by  them  in  the 
year  1881.  That  some  agreement  was  made  between  them 
as  to  the  disposition  of  their  property  seems  to  be  beyond 
question.  *  *  *  That  the  agreement  between  the  sisters 
was  made  as  alleged  in  the  complaint,  I  have  no  doubt. 
Matilda  and  Catherine  loyally  performed  their  parts  of  it. 
Mary  received  all  the  benefits  which  the  agreement  secured  to 
her,  and  thus  debarred  herself  from  disposing  of  her  property 
otherwise  than  in  accordance  with  her  agreement.  *  *  * 
This  is  not  an  action  to  establish  a  will,  but  to  enforce  an 
agreement  to  make  a  will  in  a  certain  way.'* 

In  Herrick  v.  Snyder  (27  Misc.  Rep.  462)  a  similar  ques- 
tion came  before  Mr.  Justice  HiscocK,  who  said:  "There  is  no 
need  to  discuss  the  general  proposition  of  law,  that  courts  will 
sustain  and  enforce  an  agreement  for  mutual  wills,  when  found 
to  exist,  or  that  there  need  not  be  direct  proof  of  an  express  agree- 
ment, but  that  the  same,  like  any  other  contract,  may  be  f  otmd 
from  circumstances.  The  courts,  however,  have  established  the 
rule  that  such  an  agreement  must  be  very  convincingly  proved. 
*  *  *  I  do  not  feel  that  the  alleged  agreement  urged  by 
some  of  the  defendants  in  this  case  has  been  established  within 
any  such  rule  of  certainty  as  above  indicated." 
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In  the  case  at  bar  we  have,  not  two  independent  testa- 
mentary documents  containing  similar  provisions,  but  one 
instrument  signed  and  sealed  by  both  parties,  which  from  first 
to  last  speaks  jointly  and  mutually:  "We  *  *  *  do  now 
make,  publish  and  declare  this  and  this  only  to  be  our  last 
mutual  and  joint  will  and  testament."  And  the  question  is, 
when  such  an  instrument,  executed  under  seal  by  both  parties, 
is  under  consideration,  were  plaintiffs  required  to  allege  and 
prove  a  prior  agreement  to  do  that  which  they  have  done  ?  The 
appellants  answer.  No,  it  is  not  necessary  to  allege  or  prove 
that  they  agreed  to  make  a  joint  and  mutual  will,  because  that 
is  proved  by  the  document  itself  which  they  executed,  and  they 
must  be  held  to  have  intended  and  agreed  to  do  that  which  they 
did  do.  But  a  will  being  ambulatory  there  exists  an  absolute 
right  of  revocation.  To  read  into  this  will  what  is  not  expressed 
upon  its  face,  an  agreement  not  to  exercise  the  statutory  right 
to  revoke  the  same,  is  what  the  Court  of  Appeals,  in  Edson  v. 
Parsons,  said  cannot  be  done.  As  I  imderstand  that  case  it 
holds  that  such  an  agreement  to  deprive  the  parties  thereto  of 
their  statutory  right  of  revocation  must  be  proved  dehors  the 
will  itself.  Under  that  case  such  an  agreement  may  be  found 
from  all  the  facts  and  circumstances  surrounding  the  transac- 
tion and  the  mutual  relation  of  the  parties,  but  such  an  agree- 
ment must  be  foimd  as  a  matter  of  fact.  In  that  extremely 
strong  case,  where  the  trial  court  refused  to  find  that  the 
agreement  had  been  made,  although  it  would  seem  that  the 
natural  inferences  would  have  supported  a  contrary  finding, 
the  Court  of  Appeals  affirmed  upon  the  groimd  that  it  was  a 
question  of  fact,  and  it  could  not  say  the  conclusion  arrived  at 
was  not  supported  by  the  evidence. 

In  this  case  we  have  no  facts  and  circumstances,  other  than 
the  will  itself,  and  by  the  admission  of  counsel  plaintiffs  can- 
not amend  or  offer  any  proof  of  the  existence  of  any  such 
agreement  as  a  separate  fact,  and,  therefore,  it  seems  to  me  we 
are  governed  by  the  words  of  Judge  Gray:  "I  think  it  needs 
no  further  argiunent  to  show  that  to  attribute  to  a  will  the 
quality  of  irrevocability  demands  the  most  indisputable  evi- 
dence of  the  agreement,  which  is  relied  upon  to  change  its 
App.  Div.— Vol.  CLI.        55 
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ambulatory  nature,  and  that  presumptions  will  not,  and  should 
not,  take  the  place  of  proof." 

It  follows,  therefore,  that  upon  this  record  the  judgment 
below  should  be  affirmed,  with  costs  and  disbursements  to  the 
respondents. 

Ingraham,  p.  J.,  concurred. 

Judgment  revetted  and  new  trial  ordered,  with  costs  to 
appellants  to  abide  event. 


Marcus  Mayer  and  Others,  Appellants,  v,  Angelo  R.  Monzo, 

Respondent. 

First  Department,  July  11,  1912. 

Pleading — action  by  stockbroker  —  answer — conversion  of  stock  by 
broker  — amendment  changing  date  and  manner  of  conversion— 
failure  to  prove  demand  or  inability  of  pledgor  to  deliver  stock. 

A  defendant  sued  by  stockbrokers  to  recover  the  balance  of  an  account 
who  alleges  as  a  counterclaim  that  the  plaintiif  having  pledged  the 
securities  converted  them  by  allowing  them  to  be  sold  by  the  pledgee  on 
a  certain  date,  should  not  be  allowed  to  amend  the  counterclaim  at  trial 
so  as  to  set  out  a  prior  conversion  in  that  the  plaintiff  commingled 
the  securities  with  others  held  by  him  and  allowed  them  to  be  pledged 
for  a  sum  in  excess  of  that  owed  by  the  defendant.  Such  amendment 
sets  out  a  new  and  distinct  tort. 

Moreover,  the  conversion  set  forth  by  such  amendment  is  inconsistent 
with  that  originally  pleaded. 

A  broker  who  buys  stocks  for  a  customer  upon  margin  may  pledge  them 
for  so  much  of  the  purchase  price  as  is  owed  by  the  customer.  Under 
such  circumstances  the  broker's  duty  is  to  either  have  on  hand^^^jEnder 
his  control  the  stocks  which  he  is  carrying  for  the  customer,  but  he  is 
not  required  to  do  both. 

A  stockbroker  is  not  guilty  of  a  conversion  ipso  facto  by  commingling 
stocks  belonging  to  different  customers  in  order  to  obtain  a  loan  on  all 
in  excess  of  the  amount  due  from  one  of  them. 

A  recovery  against  a  stockbroker  for  conversion  is  not  authorized  where 
it  does  not  appear  that  the  customer  demanded  his  stock  or  offered  to 
pay  the  balance  due  thereon,  or  that,  had  he  done  so,  the  broker  having 
pledged  the  stock  could  not  have  redeemed  it  and  made  delivery. 

Glarkb,  J.,  dissented,  with  opinion. 
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Appeal  by  the  plaintiffs,  Marcus  Mayer  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  oflBioe  of  the  clerk  of  the  coimty  of  New  York  on 
the  Ist  day  of  December  1911,  upon  the  dismissal  of  the  com- 
plaint and  the  verdict  of  a  jury  rendered  by  direction  of  the 
court  upon  the  defendant's  counterclaim  for  $48,623.81,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  2d  day  of 
December,  1911,  denying  the  plaintiffs'  motion  for  a  new  trial 
made  upon  the  minutes  in  an  action  by  stockbrokers  to  recover 
the  balance  of  an  accoimt. 

David  Leventritt  of  counsel  [William  F.  Ooldbeck  with 
him  on  the  brief],  Colby  &  Ooldbeck,  attorneys,  for  the 
appellants. 

Herbert  C.  Smyth  of  counsel  [Roderic  Wellman  with  him 
on  the  brief],  Sumner  &  Parry,  attorneys,  for  the  respondent. 

Scott,  J. : 

I  do  not  think  that  this  judgment  can  be  sustained.  The 
facts  have  been  so  carefully  and  exhaustively  stated  by  Mr. 
Justice  Clarke  that  it  is  unnecessary  to  restate  them. 

The  counterclaim  upon  which  the  defendant  has  recovered 
was  a  claim  for  damages  for  conversion  of  stocks,  and  as  the 
pleadings  stood  when  judgment  was  rendered  the  defendant 
relied  upon  two  inconsistent  allegations  of  conversion,  one  com- 
mitted on  October  22, 1907,  and  one  committed  prior  thereto. 
As  the  answer  was  originally  drawn  the  conversion  is  stated  as 
having  taken  place  October  twenty-second,  and  to  have  consisted ' 
in  permitting  the  stock  tobesold  bj^  banks  and  other  institu- 
tions with  whom  plaintiffs  had  pledged  them.    By  the  amend- 
ment, allowed  at  the  trial,  the  conversion  is  alleged  to  have 
taken  place  when  the  stocks  were  pledged,  and  to  have  consisted  , 
of  the  fact  that  they  were  commuigled-with  other  securities, . 
the  commingled  securities  being  so  pledged  for  a  sum  in  excess 
of  that  which  defendant  then  owed  plaiatiffs. 

I  think,  in  the  first  place,  that  this  amendment  was  one 
which  should  not  be  allowed  at  the  trial  for  it  introduced  an 
entirely  new  and  different  cause  of  action,  alleging  as  the 
ground  for  recovery  an  entirely  distinct  tort  from  that  which 
was  originally'alleged.    Passing  that  objection,  however,  it  is  ' 
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manifest  that  the  cause  of  action  set  forth  in  the  amendment, 
was  inconsistent  with  that  originally  pleaded^  for  if  plaintifib 
converted  defendant's  stocks  prior  to  October  22,  1907,  there 
could  have  been  no  conversion  on  that  date,  as  there  was 
nothing  left  to  convert. 

That  it  is  a  conversion  ipso  facto  to  commingle  stocks  belong- 
ing to  different  customers  and  to  obtain  a  loan  on  all,  in  excess 
of  the  amount  due  from  any  one  of  the  customers  whose 
stocks  are  thus  commingled,  I  do  not  concede.  It  is  settt^ 
that  a  broker  who  buys  stocks  for  a  customer  upon  margin,  and 
to  whom  the  customer  still  owes  a  part  of  the  purchase  pxioe, 
is'entitled  to  pledge  the  stocks  so  bought  for  so  much  of  the 
purchase  price  as  his  customer  still  owes.  The  broker's  whole 
duty  to  his  customer  imder  such  circumstances  is  either  to  have 
on  hand  or  imder  his  control  the  stocks  which  he  is  carrying 
for  his  customer,  but  he  is  not  required  to  do  both,  that  is  to 
have  the  amoimt  of  stocks  under  control  and  also  an  equal 
amount  on  hand.  The  customer's  right1»  receive  his  securiti^ 
accrues  under  such^rciimstarices JESIy^wEen  he  ten4ers"~^g 
amount_he  still  owes  and  demands  his  stock.  TJie  refus^^ 
such  a  demand  constitutes'  the  conversion.  J£.J3ip  T;>roker  has 
^e  stock  under  Tlte^ooiiUul  ((iVfe'n  ITU  be  pledged),  and  can 
resume  possession  by  paying  the  amoimt  borrowed  th^CfiQP? 
fioTexceedinjr  the  amount  which  the  custonier^ygges  onZao^ 
ofJhe.£urch£igei  there  hasbeep  no  conve^ign. 


It  does  not  appear  that  dpCTLoajdt  ever  demanded  his  stock 
and  offered  to  pay  the  amount  which  he  owed,  nor  does  it 
appear  that,  if  he  had  done  so,  plaintiffs  had  placed  them- 
selves in  such  a  position  that  they  could  not  have  repossessed 
themselves  of  the  stock,  and  made  delivery.  I  am,  therefore, 
of  opinion  that  no  such  cause  of  action  was  made  out  under  the 
amendment  to  the  answer. 

As  the  reasoning  in  favor  of  the  affirmance  of  this  judg- 
ment rests  wholly,  or  at  least  principally,  upon^wbat-I  deem  to 
be  the  erroneous  conclusion  that  the  original  hypothecation  of 
the  stocE^was  illegal,  and  itself  constituted  a-^ponversion,  it 
seems  to  be  unnecessary  to  discuss  the  separate^  charge  of  con- 
version contained  in  the  answer  as  originally  drawn. 

The  judgBaeiit  and  order  appealed  from  should  be  reversed 
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and  a  new  trial  granted,  with  costs  to  appellants  to  abide  the 
event. 

Ingrahah,  p.  J.,  McLaughlin  and  Laughlin,  JJ., 
concurred;  Clarke,  J.,  dissented. 

Clarke,  J.  (dissenting): 

This  is  an  action  brought  by  a  firm  of  stockbrokers  against 
a  customer  to  recover  $39,848.10  balance  claimed  to  be  due 
upon  a  speculative  account.  The  complaint  alleged  that  upon 
the  defendant's  request  and  on  margin  suppUed  by  him  plain- 
tiffs had  bought  and  sold  on  accoimt  various  stocks  on  the  New 
York  Stock  Exchange  and  advanced  divers  sums  of  money  to 
and  for  the  use  of  defendant  in  such  transactions  at  divers 
times  from  the  9th  of  July,  1906,  to  the  1st  day  of  October, 
1907,  and  that  as  a  result  of  said  transactions  defendant  became 
and  was  indebted  to  plaintiffs  on  said  date  in  the  sum  of 
$178,918.36  as  against  1,900  enumerated  shares  of  stock  bought 
at  defendant's  request  for  his  account  and  which  plaintiffs 
were  then  carrying  for  defendant  at  his  request;  that  said  1,900 
shares  of  stock  had  been  purchased  at  various  times  between 
September  24j  1906,  and  August  1,  1907,  and  at  the  time  of 
the  purchase  of  each  item  thereof,  the  shares  so  purchased 
were,  in  accordance  with  the  usual  custom  of  stockbrokers  in 
such  cases,  bought  in  plaintiffs'  names  and  delivered  to  plain- 
tiffs by  the  respective  vendors  thereof,  and  said  stocks  were 
thereupon,  in  accordance  with  the  usual  custom  of  stock- 
brokers in  such  cases,  pledged  by  plaintiffs  as  collateral  security 
for  loans  obtained  by  plaintiffs  for  the  purpose  of  paying  for 
and  carrying  said  stocks  on  margin;  that  on  October  1,  1907, 
said  1,900  shares  of  stock,  as  plaintiffs  are  informed  and  beUeve, 
were  in  the  possession  of  the  banks  and  other  financial  institu- 
tions from  which  said  loans  had  been  obtained  as  collateral 
security  therefor,  and  continued  in  the  possession  of  said 
pledgees  imtil  on  or  about  the  22d  and  23d  days  of  October, 
1907;  that  on  said  1st  day  of  October,  1907,  an  accoimt  was 
stated  and  it  was  mutually  found  and  agreed  that  defendant 
was  indebted  to  plaintiffs  for  $173,918.35,  s^nd  that  his  holdings 
of  stock  were  those  enumerated;  tljat  on  the  first  day  of 
October,  the  closing  price  of  said  stocks  was  $156,575;  that  thQ 
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value  of  said  stocks  on  said  day  was  over  $17,000  less  than 
defendant's  aforesaid  indebtedness,  so  that  defendant's  margin 
was  not  only  wholly  exhausted  but  his  account  showed  a  net 
loss  of  over  $17,000;  that  plaintiflfs  on  said  date,  and  repeatedly 
thereafter,  to  and  including  the  22d  day  of  October,  1907,  called 
upon  defendant  for  margin,  but  that  defendant  failed  to  supply 
the  same  and  requested  plaintiffs  to  protect  his  account  and 
carry  his  said  stocks  for  him  as  long  as  they  could;  that  com- 
plying with  defendant's  said  request,  plaintiffs  continued  to 
carry  his  said  stocks  until  October  22,  1907,  without  receiving 
further  margin  from  him;  that  on  said  day  the  market  prices 
of  the  said  stocks  fell  to  $134,150;  that  at  the  aforesaid  prices 
the  net  loss  on  the  defendant's  said  account  amounted  to  over 
$39,000  and  plaintiffs  being,  on  said  day,  called  upon  by  the 
banks  and  financial  institutions  from  which  they  had  obtained 
loans  as  aforesaid  on  defendant's  said  stock  as  collateral  for 
additional  margin  and  security,  and  being  unable  to  provide 
same  by  reason  of  defendant's  failure  to  supply  them  with  the 
necessary  and  proper  margin  to  protect  his  account,  and  by  rea- 
son of  the  exhaustion  of  their  own  resources  were  obliged  to 
and  did  on  the  22dof  October,  1907,  suspend  and  make  a  general 
assignment  for  the  benefit  of  creditors;  that  on  the  following 
day,  October  twenty-third,  they  were  petitioned  into  involuntary 
bankruptcy  and  a  receiver  was  appointed  by  the  United  States 
District  Court  who  took  possession  of  the  property  and  assets  of 
the  plaintiffs;  that  on  November  21,  1907,  they  were  adjudi- 
cated bankrupts;  that  said  bankruptcy  proceeding  continued 
imtil  April  25,  1908,  up  to  which  time  said  bankrupt  estate  was 
administered  by  said  receiver;  that  on  said  day  plaintiffs  by 
settlement  made  with  all  their  creditors  became  free  and  clear 
of  all  indebtedness  and  the  said  bankruptcy  proceeding  was 
vacated  and  discontinued  by  order  of  the  United  States  District 
Court  and  plaintiffs  were  shortly  thereafter  reinstated  on  the 
Stock  Exchange;  that  upon  plaintiffs'  suspension  and  involun- 
tary bankruptcy  the  aforesaid  1,900  shares  of  stock  in  defend- 
ant's said  accoimt  as  aforesaid  were  duly  sold  on  or  about 
October  twenty-second  and  twenty- third  at  the  average  market 
prices  then  prevailing,  by  the  various  banks  and  financial  insti- 
tutions with  which  they  had  been  pledged  by  plaintiffs  as 
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aforesaid,  in  liquidation  of  the  aforesaid  loans,  for  $132,700.25; 
that  defendant  is  entitled  to  a  credit  for  dividends  collected  by 
plaintiffs  of  $1,375;  that  by  reason  of  the  premises  defendant 
is  justly  indebted  to  plaintiffs  in  the  sum  of  $39,843.10,  with 
interest. 

For  a  coimterclaim  the  defendant  averred  that  at  all  times 
mentioned  herein  defendant  was  able  and  willing  to  deposit 
such  further  and  additional  sums  of  money  as  margin  on  his 
said  account  as  might  be  necessary  to  protect  same,  but  that 
plaintiffs  never  demanded  of  defendant  additional  margin  on 
his  account  or  informed  defendant  that  they  would  close  the 
said  account  if  additional  margin  was  not  deposited  and  defend- 
ant never  directed  or  authorized  plaintiffs  to  close  out  his  said 
account;  on  information  and  beUef  that  on  or  about  the  1st  of 
October,  1907,  plaintiffs  had  previously  bought  and  were  carry- 
ing for  defendant's  account  upon  his  instructions  1,900  shares 
of  stock  which  defendant  was  at  all  times  ready  and  able  to 
secure  with  sufficient  margin,  and  which  he  at  no  time  author- 
ized or  directed  plaintiffs  to  sell. 

As  the  answer  stood  at  the  time  the  case  went  to  trial  para- 
graph 14  read  as  follows:  '^  On  information  and  belief,  that 
said  shares  of  stock  were  still  held  by  plaintiffs  for  defendant's 
account  on  October  22,  1907,  and  on  or  about  that  date,  in  vio- 
lation of  their  legal  duty  and  their  agreement  with  defendant 
to  sell  only  on  his  instructions,  plaintiffs  sold  or  caused  to  be  sold 
all  of  the  1900  shares  of  stock  aforesaid  at  prices  amounting  to 
One  himdred  and  thirty-two  thousand  seven  hundred  and  i% 
($132,700.25)  dollars,  less  commission  and  tax,  and  thereafter, 
although  repeatedly  requested  to  do  so,  refused  to  notify  defend- 
ant of  the  condition  of  his  said  account  and  of  the  said  sales 
imtil  the  3rd  day  of  December,  1908,  and  have  at  all  times 
refused  to  notify  defendant  of  the  names  of  the  persons  to 
whom  said  sales  were  made,  contrary  to  their  legal  obligations 
as  defendant's  brokers.  XV.  That  since  the  said  22nd  day  of 
October,  1907,  the  prices  of  the  stocks  sold  by  plaintiffs  as  afore- 
said have  advanced  very  materially  and  on  information  and 
belief  on  said  3rd  day  of  December,  1908,  the  market  value, 
less  commission  and  tax  of  said  1900  shares  of  stock  with 
accrued  dividends  was  Two  hundred  and  four  thousand,  four 
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hundred  and  seventy-five  and  -f^  ($204,475.26)  dollars,  show- 
ing a  loss  to  defendant  by  reason  of  plaintiffs'  said  unauthor- 
ized sales  of  Seventy-one  thousand,  seven  himdred  and  seventy- 
five  ($71,776)  dollars.  *  *  *  XVI.  That  solely  by  reason 
of  plaintiffs'  unauthorized  and  unlawful  act  in  closing  out 
defendant's  account  as  aforesaid,  on  information  and  belief, 
defendant  has  been  damaged  "  in  said  sum. 

Upon  the  trial  and  over  objection,  after  it  had  appeared  that 
the  stocks  of  defendant  had  been  mingled  with  many  others 
and  had  been  hypothecated  for  loans  far  exceeding  his  indebt- 
edness, the  14th  paragraph  was  amended  to  conform  to  the 
proof,  as  follows:  "  On  information  and  belief,  that  said  shares 
of  stock  on  October  22,  1907,  were  held  by  financial  institutions 
and  banks  with  which  they  had  been  pledged  by  plaintiffs,  on 
or  about  the  dates  that  said  stocks  were  purchased,  on  account 
of  defendant,  and  that  said  stocks  at  said  time  of  said  pledging 
were  commingled  with  many  other  shares  of  stock  and  were 
pledged  in  loans  with  said  banks  and  financial  institutions  in 
several  loans  aggregating  in  amount  considerably  more  than  the 
amoimt  due  from  defendant  for  the  purchase  of  said  stocks  on 
the  days  that  the  same  were  so  purchased,  as  aforesaid,  and 
J  that  at  the  time  of  said  pledging  the  plaintiffs  did  not  have 
any  stocks  of  Uke  kind  or  character,  except  such  stocks  as  were 
owned  or  which  had  been  bought  on  account  of  other  customers 
of  the  plaintiffs,  and  that  at  no  time  from  the  time  of  purchase 
of  said  stocks  on  account  of  the  defendant  until  on  and  after  the 
said  22d  day  of  October,  1907,  did  the  plaintiffs  have  any  stocks' 
of  like  kind  or  character  other  than  those  which  belonged  to  or 
which  had  been  purchased  on  account  of  other  customers  of 
said  plaintiffs,  but  the  defendant  was  ignorant  of  and  had  no 
knowledge  or  information  of  said  pledging  of  his  said  stocks  as 
aforesaid  and  I'emained  ignorant  thereof  until  after  the  com- 
mencement of  this  action,  and  that  on  or  about  the  said  22d  day 
of  October,  1907,  in  violation  of  the  plaintiffs'  legal  duty  and 
their  agreement  with  defendant  to  sell  only  on  his  instructions, 
plaintiffs,  without  notice  to  defendant,  made  a  general  assign- 
ment to  their  attorney,  Mr.  William  F.  Qoldbeck,  and  that 
subsequent  thereto,  to  wit.,  the  afternoon  of  the  same  day,  a 
petition  in  involuntary  bankruptcy  was  filed  against  these 
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plaintiffs  as  alleged  in  the  complaint  and  that  said  bankruptcy 
proceeding  was  subsequently,  to  wit,  in  the  month  of  May,  1908, 
terminated  by  consent  of  the  plaintiffs  and  all  of  the  credit- 
ors who  had  been  notified  of  said  bankruptcy  proceedings,  and 
that  the  defendant  received  no  formal  or  written  notice  of  said 
bankruptcy  proceeding  and  was  not  made  a  party  thereto;  that 
on  the  22d  day  of  October,  1907,  and  days  subsequent  thereto, 
said  1900  shares  were  sold  by  the  banks  or  financial  institutions 
in  which  the  same  were  pledged  at  the  prices  obtaining  on  said 
day  and  days,  and  that  the  defendant  had  no  notice  or  knowl- 
edge thereof  until  after  the  commencement  of  this  action,  and 
that  defendant  did  not  receive  any  notice  from  the  plaintiffs 
that  his  said  stocks  had  been  sold  until  on  or  about  the  3d  day 
of  December,  1908,  and  that  the  plaintiffs,  after  said  22d  of  Octo- 
ber, 1907,  although  repeatedly  requested  to  do  so,  refused  to 
notify  defendant  of  the  condition  of  his  said  account  and  of  the 
said  sales  until  the  3d  day  of  December,  1908,  and  have  at  all 
times  refused  to  notify  defendant  of  the  names  of  the  persons 
to  whom  said  sales  were  made,  contrary  to  their  legal  obUga- 
tions  as  defendant's  brokers,"  and  amended  the  15th  and  16th 
paragraphs  by  striking  out  the  figures  $71,775  and  substituting 
in  place  thereof  $35,929.90  and  amended  the  prayer  so  that  the 
amount  demanded  is  $36,864.45,  with  interest  from  December 
3,  1908. 

At  the  close  of  the  case,  after  motions  to  dismiss  the  counter- 
claim had  been  denied,  the  defendant  moved  to  dismiss  the 
complaint  and  moved  for  the  direction  of  a  verdict  on  the 
coimterclaim  for  $36, 864. 45,  with  interest.  The  plaintiff  moved 
for  the  direction  of  a  verdict  for  $40,068.10  principal  and 
$10,465.46  interest,  making  a  total  of  $50,533.56.  The  court 
dismissed  the  complaint  and  directed  a  verdict  for  the  defend- 
ant for  $43,499.81,  and  from  the  judgment  entered  thereon  and 
the  order  denying  a  new  trial  the  plaintiffs  appeal. 

To  summarize  the  change  in  the  situation  which  occurred 
upon  the  trial,  the  coimterclaim  as  originally  interposed  claimed 
a  conversion  on  October  twenty-second  by  a  sale  without  notice.  | 
By  the  amended  answer  defendant  claims  conversion  by  wrong- 1 
f  ul  pledge  at  the  time  of  the  purchase,  in  addition  to  the  original| 
plea  of  conversion  by  sale  without  notice. 
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It  appeared  in  evidenoe  that  the  defendant  had  opened  a 
speculative  acoonnt  with  the  plaintiffs  in  July,  1906,  for  the 
purchase  and  sale  of  stocks  on  margin,  as  a  result  of  which  on 
August  1, 1907,  plaintiffs  held  1,900  shares  of  stock  which  they 
had  bought  upon  defendant's  orders  and  for  which  they  had 
paid  $190,675.50,  and  upon  which  he  had  put  up  by  way  of 
margin  $44,169.15.  Towards  the  end  of  August  the  defendant 
was  behind  in  his  margin  accoimt  about  $11,000.  He  was 
repeatedly  notified  of  this  and  responded  by  depositing  $1,000 
on  the  twelfth  of  August  and  another  $1,000  on  the  twenty- 
first  of  August.  As  the  price  of  stocks  was  declining  the  debit 
balance  against  him  grew  during  the  month  of  September 
until  it  reached  about  $17,000  on  the  the  tenth  of  October. 
He  failed  to  respond  to  demands  for  more  margin  and  on  said 
tenth  of  October  Mr.  Monzo  had  an  interview  with  Mr.  Mayer. 
^'  Mr.  Monzo  stated  that  he  had  put  up  all  the  money  that  he 
had,  that  he  could  not  put  up  any  more  and  begged  me  at  the 
time  to  be  lenient  with  him.  I  told  him  that  the  times  were 
most  serious,  the  times  were  strained  and  required  everything. 
He  told  me  he  had  lost  about  Forty  thousand  dollars,  at  which 
I  told  him  I  was  very,  very  sorry,  but  the  times  were  serious 
and  he  must  get  me  more  money,  but  Mr.  Monzo  he  says  he  could 
not  do  it,  but  he  says,  *  Please  don't  sell  me  out,  please  carry 
my  stocks  for  me.'  I  told  him  I  must  do  the  best  I  can  and  I 
would  do  the  best  to  carry  his  stocks  as  long  as  I  could,  that  is 
all  I  could  promise." 

At  two-forty-five  in  the  afternoon  of  October  22,  1907,  the 
plaintiffs  suspended,  made  a  voluntary  assignment  for  the  bene- 
fit of  creditors  and  the  following  day,  October  tweniy- third, 
were  petitioned  into  bankruptcy  and  a  receiver  was  appointed 
by  the  United  States  District  Court  who  immediately  took 
charge.  At  that  time  defendant  owed  the  plaintiffs  $173,918. 35. 
But  the  receiver  obtained  possession  of  none  of  the  stocks  in 
suit,  took  no  action  in  regard  to  them,  and  made  no  demands 
upon  the  defendant.  The  1, 900  shares  of  stock  had  been  pledged 
by  the  plaintiffs  with  various  banks  and  financial  institutions 
as  security  for  loans  and  on  the  twenty-third  of  October  said 
banks,  without  notice  to  defendant,  sold  said  shares  at  tiie 
market  for  $132,700.25.     Crediting  the  amoimt  thereof  and  oer- 
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tain  dividends,  plaintiffs  claim  as  a  balance  due  on  the  account 
$39,843.10  with  interest. 

The  relation  of  stockbroker  and  customer  is  tolerably  well 
fixed  in  the  law  and  is  succinctly  stated  by  Mr.  Justice  Wil- 
liams in  Douglas  v.  Carpenter  (17  App.  Div.  329),  as  follows: 
**  The  relations  of  pledgor  and  pledgee  existed  between  the 
defendant  and  the  plaintiffs.  The  securities  were  the  property 
of  the  defendant,  and  the  plaintiffs  had  a  lien  thereon  for  the 
amount  of  their  advances.  The  xmauthorized  sale  of  the  secu- 
rities by  the  plaintiffs  would  have  been  a  conversion  thereof. 
An  unauthorized  loan  of  the  securities  by  the  plaintiffs,  with 
the  understanding  that  the  persons  borrowing  them  might  sell 
or  dispose  of  them  according  to  their  pleasure,  would  have 
been  a  conversion  thereof.  Such  sale  or  loan  would  not  have 
been  consistent  with  the  general  ownership  and  ultimate  rights 
of  the  defendant.  *  *  *  The  defendant  had  the  ownership 
of  the  securities,  but  not  the  right  of  possession.  His  interest  in 
the  property  consisted  in  his  right  of  redemption.  By  payment 
or  tender  of  the  indebtedness  the  lien  of  the  plaintiffs  would  have 
been  discharged,  and  the  defendant  would  have  become  entitled 
to  the  immediate  restoration  of  his  property.  The  plaintiffs 
might  take  title  to  the  securities  in  their  own  name,  and  were 
not  bound  to  retain  or  dehver  the  identical  securities  purchased 
for  the  defendant.  Their  duty  was  to  keep  on  hand,  or 
imder  their  control,  either  the  securities  of  the  defendant  or  a 
like  kind  and  amount  of  securities,  and  to  have  them  in  such 
situation  that  the  defendant,  by  paying  the  amount  due  by 
him  thereon,  could,  at  any  time,  obtain  them.  This  was  what 
the  plaintiffs  agreed  to  do,  and  so  long  as  they  did  this,  the  fact 
that  they  used  the  securities  while  in  their  possession,  awaiting 
redemption  by  the  defendant,  would  not  amount  to  a  conversion 
thereof.  *  *  *  (See  Markham  v.  Jaudon,  41  N.  Y.  235; 
Bakery.  Drake,  66  id.  522;  Orumany.  Smith,  Slid.  28;  Law- 
rence V.  Maxwell,  53  id.  19;  Capron^Y,  Thompson,  86  i^. 
418;  Taussig  v.  Hart,  58  id.  429;  Casivell  v.  Putnam,  102  id. 
153;  Hopper  v.  Sage,  112  id.  535;  Horton  v.  Morgan,  19 
id.  170;  Stewart  v.  Drake,  46  id.  449,  453;  Levy  v.  Loeb,  85 
id.  365.)" 

But  the  right  of  hyjwthecation  depends  upon  the  fact  that 
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the  broker  has  on  hand  or  under  his  control  either  securities 
of  the  customer  or  a  Uke  kind  and  amount  of  securities.  Do 
the  facts  in  the  case  at  bar  establish  that  the  plaintiffs 
conformed  to  that  requirement  ? 

In  Douglas  v.  Carpenter  {supra)  the  action  was  brought  by 
a  firm  of  bankers  and  stockbrokers,  members  of  the  Stock 
Exchange  in  New  York  city,  to  recover  the  balance  of  an  account 
growing  out  of  speculative  stock,  bond  and  grain  operations 
conducted  by  plaintiffs  for  defendant  on  margin.  The  account 
began  October  11,  1888,  and  continued  until  December  1, 
1893.  The  defendant  claimed  that  there  had  been  conversion 
by  the  plaintiffs  of  certain  securities  belonging  to  the  defend- 
ant by  their  having  pledged  the  same,  and  that  the  defendant 
was  entitled  to  damages  for  such  conversion.  The  court  stated 
the  question  as  follows:  '^  Were  the  plaintiffs  guilty  of  a  con- 
version of  the  defendant's  securities  by  pledging  them  for  the 
benefit  of  the  plaintiffs'  own  business,  mingling  them  with 
other  securities,  and  obtaining  loans  thereon  for  a  greater 
amount  than  the  indebtedness  of  the  defendant  to  the  plaintiffs 
on  account  thereof,  and  without  retaining  in  the  plaintiffs' 
possession  other  securities  of  a  Uke  kind  and  amount  ?  *  *  * 
It  is  not  doubted  but  that  the  plaintiffs  might  lawfully  have 
pledged  the  defendant's  securities,  by  themselves,  separate  and 
apart  from  others,  for  an  amount  not  exceeding  the  indebted- 
ness to  them  by  the  defendant  thereon.  In  such  case  the 
defendant  would  have  been  protected,  because  he  could  have 
gone  to  the  pledgees  and  have  obtained  the  securities  by  pay- 
ment or  tender  of  the  amount  of  his  indebtedness  and  nothing 
more  {Chapman  v.  Brooks,  31  N.  Y.  75);  but  mingling  them 
with  other  securities  and  pledging  them  for  an  amoimt  larger 
than  the  defendant's  indebtedness  would  have  placed  them 
where  the  defendant  could  not  have  obtained  them  by  a  pay- 
ment or  tender  of  the  amount  of  his  indebtedness,  and  would 
have  been  illegal  and  unauthorized.  {McNeil  v.  Tenth  National 
Bank,  46  N.  Y.  325;  Schouler  on  Bailments  [Isted.],  201.)  It 
will  not  do  to  say  that  plaintiffs  might  be  able  to  get  defend- 
ant's securities  released  from  the  pledges  made  by  them,  by 
paying  up  the  whole  or  a  part  of  the  amount  for  which  the 
pledges  were  made,  and  so  be  able  to  surrender  them  to  defend- 
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ant  on  payment  or  tender  of  the  amount  of  his  indebtedness. 
His  doing  this,  like  his  purchasing  other  securities  in  the  case 
of  a  sale  or  loan  already  referred  to,  would  be  dependent  upon 
his  having  the  funds  to  pay  the  amounts  for  which  the  pledges 
had  been  made  or  upon  his  ability  to  get  such  securities 
released,  and  the  same  reasoning  is  applicable  to  pledges  as 
would  apply  to  sales  or  loans  under  Uke  circumstances.  *  *  * 
If  such  pledges  had  been  made,  and  the  plaintiffs  had  absconded 
or  become  entirely  insolvent,  the  defendant  would  not  have 
been  able  to  get  possession  of  his  securities  by  merely  paying 
the  indebtedness  thereon  by  himself  to  the  plaintiffs.  We  are 
unable  in  any  view  of  the  case  to  see  how  the  pledges  of  the 
defendant's  securities  could  be  said  to  have  been  legal.  It  seems 
to  us  that  they  were  illegal  and  were  conversions  of  such 
securities." 

Rothschild  v.  Allen  (90  App.  Div.  233;  affd.,  180  N.  Y.  561) 
was  an  action  to  recover  damages  against  a  firm  of  stockbrokers 
for  conversion  of  certain  stocks  bought  upon  margin.  The 
defendants  pledged  the  stocks  with  three  different  financial 
institutions  for  loans  to  them.  The  defendants'  firm  suspended 
business  and  on  the  same  day  the  pledgees  of  the  stock  sold  the 
same  and  appropriated  the  money  therefor  to  reimburse  them 
for  loans  which  they  had  made  to  the  defendants.  No  notice 
of  the  time  and  place  of  the  sale  was  given  to  the  customer, 
nor  was  he  given  a  reasonable  opportunity  to  protect  his  inter- 
est by  further  margins,  if  such  act  upon  his  part  would  have 
availed  to  prevent  a  sale.  Having  learned  of  the  suspension, 
the  customer  went  to  the  office  of  the  defendants,  demanded  his 
stocks,  and  was  informed  that  the  firm  had  suspended  business, 
and  that  they  could  not  make  delivery  of  the  same.  Mr.  Justice 
Hatch,  writing  for  the  Appellate  Division  in  this  department, 
said:  '*  While,  therefore,  the  defendants  herein  had  authority 
to  pledge  the  securities  to  secure  loans  to  them,  yet  they  were 
boimd  in  making  use  of  the  securities  to  at  aU  times  during 
the  life  of  the  transaction  keep  themselves  in  readiness  to 
deliver  such  securities  or  an  equivalent  niunber  of  the  same 
kind  of  shares  to  Frank  whenever  he  should  offer  to  pay  the 
unpaid  portion  of  the  purchase  price.  If  the  stocks  were  so 
pledged  that  delivery  from  the  pledgee  could  be  had  when 
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demanded  by  Frank  upon  payment  by  him  of  the  impaid  pur- 
chase price,  it  would  answer  the  obligation  assumed  by  the 
broker,  even  though  he  did  not  have  other  shares  of  the  same 
stock  upon  hand  to  deliver,  as  all  Frank  was  entitled  to  was 
the  delivery  of  the  shares  to  which  he  was  entitled  upon  pay- 
ment, and  if  he  could  obtain  them  by  payment  conversion  of 
the  stock  by  the  broker  could  not  be  predicated  of  the  transac- 
tion. *  *  *  When  they  pledged  the  stock  to  secure  their 
own  loans  they  did  so  at-ihe  peri]^of  being  able  to  deliver  the 
same,  if  delivery  was  demanded  by  the  owuer  gmdjifi...tendered 
payment.  They  were  not  authorized  to  pledge  it  except  upon 
that  condition.  It  was  their  act  which  placed  it  beyond  their 
power  to  deliver  this  stock  or  its  equivalent  when  Frank  made 
demand  upon  theni  so  to  do.  When  that  demand  was  made 
they  were  without  ability  to  perform,  and  as  they  had  not  com- 
plied with  the  conditions  which  alone  gave  them  the  right  to 
pledge  the  stock,  the  resultant  sale  of  the  same  became  by 
\  operation  of  law  their  act  and  such  act  was  as  to  them,  and 
between  them  and  Frank,  a  conversion  of  his  property." 

In  Strickland  v.  Magoun  (119  App.  Div.  113;  affd.,  190 
N.  Y.  54:5,  on  opinion  below),  on  October  17,  1901,  Magoun 
Brothers  &  Co.,  stockbrokers,  had  purchased  on  margin  for  one 
Kidder  100  shares  of  stock.  On  November  29,  1902,  the  firm 
had  rendered  him  a  statement  showing  a  balance  due  to  them 
of  $444.80  and  that  they  held  the  said  100  shares  of  rubber 
stock  as  collateral  security  therefor.  Prior  to  December  16, 
1902,  the  brokers  had  hypothecated  these  shares,  purchased  on 
Kidder's  account,  with  a  large  amoimt  of  other  securities  as 
collateral  security  for  a  call  loan  to  them  of  $120,000.  The 
firm  did  not  have  in  its  name  or  under  its  control  ready  for 
delivery  the  shares  of  stock  purchased  for  Kidder,  nor  an  equal 
amount  of  other  shares  of  said  stock.  It  has  never  had  since 
that  date.  On  October  20,  1905,  Kidder  tendered  ihe  balance 
due  on  his  account  and  demanded  the  delivery  of  the  stock, 
which  was  refused.  That  action  was  brought  for  conversion. 
The  court  said:  "  If  the  broker  for  his  own  benefit  mingles  his 
customer's  stock  with  other  securities  and  rehypothecates  them 
for  a  greater  amount  than  the  amoxmt  of  the  customer's  indebt- 
edness to  him,  not  having  imder  his  control  a  like  amount  of 
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stock  with  which  dehvery  can  be  made  if  demanded,  it  is  an 
unauthorized  loan  and  he  is  guilty  of  conversion.  [Douglas  v. 
Carpenter,  17  App.  Div.  329;  Rothschild  v.  Allen,  90  id.  233.] 

*  *  *  As  between  plaintiff  and  the  defendants  Magoun  and 
Van  Duzer,  the  date  of  the  conversion  was  October  20,  1905, 

*  *  *  [the  date]  of  the  demand  upon  them  and  their  refusal 
to  deUver  the  stocks.  *  *  *  I  deem  the  20th  of  November, 
1905,  a  reasonable  time  to  allow  the  plaintiff  to  replace  the 
stock.  Between  the  20th  day  of  October,  1905,  and  the  20th 
day  of  November,  1905,  the  stock  was  quoted  steadily  at  fifty- 
seven.  The  plaintiff  is,  therefore,  entitled  to  judgment  *  *  * 
for  $5,700,  less  $395,  the  amount  remaining  unpaid  on  the 
stock,  *  *  *  with  interest  from  the  20th  day  of  Novem- 
ber, 1905." 

It  seems  to  me  that  these  three  cases,  two  of  which  were 
affirmed  by  the  Court  of  Appeals,  establish  the  proposition  that 
when  a  stockbroker,  who  has  possession  of  stock  purchased  on 
margin  for  a  customer,  mingles  that  stock  with  other  securi- 
ties and  hypothecates  the  mingled  mass  as  security  for  a  loan 
exceeding  the  amount  of  his  customer's  indebtedn^s  to  him 
and  has  no  other  hke  stock  of  equal  amount  in  his  possession 
or  imder  his  control,  the  hypothecation  is  unlawful  and  consti- 
tutes a  conversion,HDecause  the  customer  cannot  redeem  the 
same  from  the  broker'spledgee  upon  tender  of  the  amount  due 
by  him  to  the  broker,  and,  within  the  meaning  of  the  rule  per- 
mitting rehypothecation,  the  broker  has  lost  control  of  the  \ 
pledged  stock.  ' 

In  the  case  at  bar  both  sides  moved  for  the  direction  of  a 
verdict.  The  facts,  therefore,  were  submitted  for  the  decision 
of  the  court  and  upon  review  are  to  be  interpreted  in  favor  of 
the  respondent,  and  we  are  limited  to  the  consideration  of 
whether,  upon  such  favorable  interpretation,  there  is  any  evi- 
dence to  support  the  judgment. 

It  is  conceded  that  no  notice  was  ever  given  to  the  respond- 
ent that  his  stocks  had  been  rehypothecated  or  with  whom.  It 
is  conceded  that  no  notice  was  given  to  him  that  they  had  been 
sold  until  the  3d  of  December,  1908.  It  is  conceded  that  his 
stocks,  mingled  with  many  others,  had  been  hypothecated  to 
secure  $6,500,000  of  loans,  and  it  is  conceded  that  they  were 
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distributed  among  five  or  six  institutions,  who  advanced  the 
loans,  and  that  in  each  case  the  amounts  of  the  loans,  upon 
which  respondent's  stocks  constituted  part  of  the  collateral, 
were  far  in  excess  of  the  amount  of  the  indebtedness  of  the 
respondent  to  the  appellants  upon  the  purchase  of  those  iden- 
tical stocks,  and  it  is  conceded  that  all  of  the  stocks  purchased 
by  the  appellants  belonged  to  their  several  customers  and  that 
//they  did  not  have  at  any  time  during  this  transaction  any  free 
stock  of  Uke  quantity  and  character  of  that  belonging  to  the 
respondent. 

The  defendant  testified  that  upon  three  several  occasions 
after  the  22d  of  October,  1907,  both  before  and  after  they 
resumed  business  he  had  interviews  with  the  appellants  at 
which  he  was  told  that  his  stocks  were  all  right,  that  his 
account  was  all  right,  and  in  no  one  of  which  was  there  any 
intimation  conveyed  to  him  that  they  had  been  sold. 

It  is  true  that  the  proof  does  not  show  that  he  ever  made  a 
tender  of  the  amount  of  the  balance  due  by  him,  but  in  Briggs 
V.  Jones  (8  Misc.  Eep.  261,  affd.  on  the  opinion  below,  149  N.  Y. 
577)  BiscHOFF,  J.,  writing  for  the  General  Term  of  the  Court 
of  Common  Pleas,  said:  *'  Upon  the  undisputed  evidence  that 
the  defendants  had  no  stock  of  the  same  character  subsequent 
to  the  conversion,  the  conclusion  that  the  plaintiff's  cause  of 
action  was  complete  when  such  conversion  took  place,  without 
a  demand,  rests  upon  unquestioned  authority.  [Oanley  v. 
Troy  City  Nat.  Bank,  98  N.  Y.  487,  493,  and  cases  cited.]  " 

The  plaintiffs'  answer  to  this  claim  of  conversion  is  that  the 
sale  was  not  made  by  them  and  that  they  could  neither  pre- 
vent it  nor  give  notice  of  it;  that  by  being  thrown  into  bank- 
ruptcy by  the  filing  of  the  petition,  the  appointment  of  the 
receiver  and  the  subsequent  adjudication  they  became  civilly 
dead;  that  they  had  in  good  faith  performed  their  agreement 
with  the  defendant  not  to  sell  out  his  stocks  but  to  carry  them 
as  long  as  they  could;  that  that  period  had  been  reached  when 
they  went  into  bankruptcy;  that  the  inevitable  result  of  that 
act  was  the  sale  of  the  stocks;  that  if  they  had  been  in  their 
actual  physical  possession  they  would  have  been  sold  by  the 
receiver;  being  in  the  hands  of  their  pledgees  they  were  sold  by 
them.    That  the  failure  and  the  bankruptcy  were  public  acts^ 
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published  in  the  newspapers  and  a  matter  of  record,  of  which 
the  defendant  was  bound  to  take  notice,  and  of  which  he  did 
have  actual  notice;  that  the  stocks  when  sold  were  sold  at  their 
market  value  and  the  amount  realized  on  the  sale  credited  upon 
their  account  with  the  defendant  in  full;  that  their  bankruptcy 
put  an  end  eo  instanti  and  ipso  facto  to  this  venture;  that  the 
mutual  obligations  became  fixed  as  of  that  time;  and  that  such  a 
thing  as  the  continuance  of  the  transaction  was  legally  impos- 
sible; that  the  speculation,  which  depended  upon  the  ability  of 
the  plaintiffs  to  carry  the  stock  in  order  that  the  defendant 
might  have  a  chance  to  make  speculative  profits,  was  destroyed 
by  the  act  of  bankruptcy. 

It  seems  to  me  that  the  whole  argimient  built  upon  the 
bankruptcy  proceeding  while  ingenious  is  nevertheless  falla- 
cious. If  I  am  right  in  the  conclusion  that  by  the  imlawful 
hypothecation  the  appellants  had  converted  the  respondent's 
stock,  then  at  the  time  of  the  bankruptcy  proceeding  he  was 
a  creditor.  No  schedules  were  ever  filed  and  no  discharge  in 
bankruptcy  ever  issued.  The  petition  was  dismissed  and  the 
proceedings  in  bankruptcy  discontinued.  The  plaintiffs '  are 
not  discharged  bankrupts  but  are  stockbrokers,  reinstated  on 
the  exchange  and  continuing  in  business  after  a  brief  period  of 
suspension.  They  are  subject  to  all  their  pre-existing  liabili- 
ties, except  where  settled  or  compromised,  as  if  no  interruption 
of  their  enterprise  had  intervened.  They  are  suing  this  defend- 
ant upon  that  basis.  If  their  claim  against  the  defendant  sur- 
vives the  inconclusive  bankruptcy  proceeding  his  counterclaim 
must  likewise  survive.  They  made  no  move  to  institute  pro- 
ceedings to  collect  their  alleged  claim  imtil  after  the  defendant 
had  discovered  the  sale  of  his  stocks,  had  disaffirmed  said  sale, 
and  had  demanded  damages.  The  controversy  is  not  between 
a  bankrupt  estate  and  a  customer.  There  is  no  bankrupt 
estate.  The  receiver  did  not  sell  the  stocks.  They  were  the 
property  of  the  defendant  upon  which  plaintiffs  had  a  lien. 
They  were  improperly  and  unlawfully  mingled  with  other 
stocks  and  rehypothecated.  They  were  sold  without  notice  by 
the  pledgees,  not  by  virtue  of  any  bankruptcy  proceedings, 
App.  Div.-  Vol  CLI.        56 
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but  by  virtue  of  the  powers  conferred  upon  the  pledgees  by 
the  plaintiffs. 

I  can  find  nothing  in  these  proceedings  which  affects  the 
claim  of  the  respondent  upon  the  facts  as  they  appear  in  this 
case.  The  numerous  decisions  cited  by  the  learned  counsel  for 
the  appellants  were  made  in  cases  of  real  bankruptcy  where 
questions  arose  affecting  the  bankrupt  estate.  They  have  no 
application  here. 

As  the  verdict  was  directed,  after  motion  by  both  sides,  there 
is  no  dispute  about  the  value  of  the  stocks  at  the  dates  taken 
or  the  several  computations. 

The  judgment  and  order  appealed  from  should  be  afifirmed, 
with  costs  and  disbursements  to  the  respondent. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellants  to  abide  event. 
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John  Klbin,  as  Tmstee  in  Bankruptcy,  etc.,  Respondent,  t.  Samukii 
Gallic  and  Others,  Defendants,  Impleaded  with  Louis  Grossman  and 
Harry  Goldpisch,  Appellants. 

Appeal  by  the  defendants,  Louis  Grossman  and  another,  from  a  judg- 
ment of  the  Special  Term  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  8th  day  of  May,  1911. 

Per  Curiam:  The  19th,  20th,  21st,  22d  and  23d  findings  of  fact  are  not 
only  against  the  weight  of  evidence  but  are  without  any  evidence  to  sus- 
tain them,  and  likewise  are  the  13th  and  14th  findings  of  fact.  The  9th, 
10th,  Itth  and  12th  findings  of  fact  are  not  supported  sufficiently  by  the 
evidence.  This  situation  requires  a  reversal  of  this  judgment  and  a  new 
trial,  costs  to  abide  the  event.  Inasmuch  as  a  prior  similar  j  udgment  in  this 
action  was  likewise  reversed  by  this  court  (136  App.  Div.  382),  this  court 
now  takes  occasion  to  state  that  it  must  not  be  understood  in  any  way  as 
being  of  opinion  that  there  may  not  be  a  recovery  of  judgment  by  the 
plaintiff  in  this  action  on  a  new  trial,  on  sufficient  proofs  and  a  consistent 
determination  of  the  facts  presented  by  the  proofs.  That  question  is  left 
entirely  open.  The  judgment  is  reversed  upon  the  law  and  facts,  and  a 
new  trial  is  granted,  costs  to  abide  the  final  award  of  costs.  Jenks,  P.  J., 
Thomas,  Carr,  Woodward  and  Rich,  JJ.,  concurred.  Judgment  reversed 
and  new  trial  granted,  costs  to  abide  the  final  award  of  costs. 


Admiral  Realty  Company,  Plaintiff,  v.  The  City  of  New  York  and  Others, 
Defendants. —  Hearing  set  down  for  Tuesday,  May  14,  1912,  at  one  P.  bl 
Present  —  Jenks,  P.  J.,  Hirschberg,  Burr,  "Woodward  and  Rich,  J  J. 

John  J.  Hopper,  Plaintiff,  v.  William  R.  Willcox  and  Others,  Defend- 
ants.—  Hearing  set  down*  for  Tuesday,  May  14, 1912,  at  one  P.  M.     Present 

—  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

John  R.  Ryon,  Plaintiff,  v.  William  R  Willcox  and  Others,  Defendants. 

—  Hearing  set  down  for  Tuesday,  May  14,  1912,  at  one  P.  M.    Present  — 
Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

Edward  Caldwell,  as  Sole  Surviving  Executor,  etc.,  of  Harry  Hi^dson 
Baker,  Deceased,  Plaintiff,  v.  Frank  C.  Baker,  Defendant. —  We  think 
that  section  1001  of  the  Code  of  Civil  Proc-edure  contemplates  a  hearing 
upon  a  case  and  exceptions,  settled  and  signed  by  the  judge  or  by  the 
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referee.  {Green  v.  Boworthj  4  Misc.  Rep.  141;  Bxiynorw.  Raynor^  94  N.  Y. 
251;  3  Nichols  N.  Y.  Pr.  2726;  2  Rumsey  Pr.  610.)  Thecase  presented  must 
be  printed  (Rule  43),*  and  we  see  no  special  reason  for  a  dispensation  in  this 
instance.  As  the  purpose  of  the  procedure  prescribed  by  the  said  section 
is  said  to  be  facilitation  of  the  proceedings,  and  possibly  the  saving  of  the 
expenses  of  a  reference,  in  that  this  court  might  upset  the  interlocutory 
decree  (Nichols,  supra;  Church  v.  Kidd,  3  Hun,  263),  the  court  will  upon 
a  proper  showing  stay  the  proceedings  before  a  referee.  But  the  motion 
papers  presented  do  not  justify  such  an  order  in  this  case.  Motion 
denied,  without  costs.  Present  —  Jenks,  P.  J.,  Hirschberg,  Burr,  Wood- 
ward and  Rich,  J  J. 

John  McCann  and  Theodore  Kauffeld,  as  Executors,  etc..  Respondents, 
v.  James  Sullivan,  Appellant,  Impleaded  with  Others,  Respondents. — 
Order  modified  so  as  to  provide  that  the  taxable  costs  and  disbursements 
of  the  various  guardians  ad  litem  shall  be  payable  out  of  the  estate.  Any 
appUcation  to  be  .made  by  the  defendants  other  than  the  infants  must  be 
made  separately.  Present — Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  JJ. 

Anton  V.  Schweitzer,  Respondent,  v.  Hamburg- Amerikanische  Packet- 
farht  Actien  Gesellschaft,  Appellant. —  Motion  to  resettle  order  granted, 
provided  the  case  be  not  brought  on  by  the  plaintiff  for  trial  before  the 
October  term,  1912.  Present — Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas 
and  Carr,  JJ.    Resettle  order  before  Mr.  Justice  Carr. 

William  Schweizer  and  Another,  Respondents,  v.  WiUiam  P.  Hickok 
and  Others,  Defendants.  Lilias  R  Hickok,  Appellant. —  Motion  denied, 
without  costs.  Present  —  Jenks,  P.  J.,  Hirschberg,  Burr,  "Woodward  and 
Rich,  JJ. 

Sarah  J.  Trieber,  as  Executrix,  etc.  Respondent,  v.  New  York  and 
Queens  County  Railway  Company,  Appellant. —  Motions  denied,  without 
costs.    Present — Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas  and  Carr,  J  J. 

Walter  L.  Benn,  Appellant,  v.  Harry  H.  Greenburg,  Respondent. — 
Order  afiOrmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas  and  Carr,  JJ.,  concurred. 

Hobart  S.  Bird,  Appellant,  v.  New  York,  Ontario  and  Western  Railroad 
Company,  Resi>ondent,  Impleaded  with  Antonio  Lacatena,  Defendant. — 
Order  denying  motion  for  reargument  affirmed,  without  costs;  and  order 
directing  the  trial  of  the  action  at  Special  Term  reversed,  without  costs, 
upon  the  ground  that  the  complaint  does  not  state  a  cause  of  action  in 
equity,  as  both  parties  concede  that  the  plaintiff  has  no  enforcible  lien, 
but  the  court  expresses  no  opinion  as  to  the  sufficiency  of  the  complaint 
in  an  action  of  law.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Wood- 
ward, JJ.,  concurred. 

Samuel  Broadbent,  Respondent,  v.  The  New  York  Evening  Journal 
Publishing  Company,  Apx>ellant. —  Order  affirmed,  with  ten  doUars  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas 
and  Carr,  JJ.,  concurred. 

*  General  Rules  of  Practice,  rule  43.— [Rbp. 
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Adelaide  W.  Charles,  as  Sole  Executrix,  etc.,  of  Archibald  Charles, 
Deceased,  Appellant,  Substituted,  etc.,  v.  George  B.  Leonard,  Respond- 
ent.—  Order  affirmed,  with  costs.  No  opinion.  Thomas,  Carr  and 
Rich,  JJ.,  concurred;  Jenks,  P.  J.,  and  Hirschberg,  J.,  dissented. 

Michael  L.  Conlan,  Respondent,  v.  Nicola  Faillace,  Appellant.  ~  Order 
modified  by  deducting  the  ten  dollars  costs  of  motion  from  the  fine,  and 
imposing  it  as  costs  of  the  motion;  as  thus  modified  the  order  is  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J., 
Hirschberg,  Burr,  Thomas  and  Carr,  JJ.,  concurred. 

Caroline  F.  Hogg,  Appellant,  v.  Amelia  T.  Lindridge  and  Others, 
Respondents.— Interlocutory  judgment  affirmed,  with  costs,  with  the 
right  to  plaintiff,  if  she  shall  be  so  advised,  to  serve  an  amended  complaint 
upon  payment  of  the  costs  included  in  said  judgement  and  of  this  api)eal, 
within  twenty  days  after  their  taxation  and  service  of  notice  thereof.  No 
opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ., 
concurred. 

Josephine  Hyde,  as  Administratrix,  etc.,  of  George  Hyde,  Deceased, 
Respondent,  v.  Richard  Baldwin,  Jr.,  Appellant,  Impleaded  with  Robert 
K.  Everett  and  John  J.  McLaughlin.— Judgment  and  order  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Burr,  Woodward  and  Rich,  J  J. 

In  the  Matter  of  the  Application  and  Petition  of  J.  Ed.  ward  Simmons  and 
Others,  Constituting  the  Board  of  Water  Supply  of  the  City  of  New  York,  to 
Acquire  Real  Estate  for  and  on  Behalf  of  the  City  of  New  York,  etc.,  in 
the  City  of  Yonkers,  Westchester  County,  N.  Y.,  for  the  Purpose  of 
Providing  an  Additional  Supply  of  Pure  and  Wholesome  Water  for  the 
Use  of  the  City  of  New  York.  (HiU  View  Reservoir,  Section  No.  1,  Parcel 
No.  2.)  The  Board  of  Water  Supply  of  the  City  of  New  York,  Apx>ellant; 
The  City  of  New  York,  Appellant,  Respondent;  Edward  B.  Hanlon  and 
Others,  Respondents. —  Order  in  so  far  as  appealed  from  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Hirschberg,  Burr, 
Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

In  the  Matter  of  the  Proceedings  for  the  Drainage  of  Certain  Low 
Lands  Known  as  the  Spring  Valley  Swamp,  Situated  in  the  Village  of 
Spring  Valley,  Town  of  Ramapo,  County  of  Rockland  and  State  of  New 
York.  Luise  C.  Knauth,  Appellant;  JuUa  A.  Reed  and  Others,  Respond- 
ents.—  Order  of  the  County  Court  of  Rockland  county  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Hirschberg, 
Burr,  Thomas  and  Carr,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  M.  J.  Walsh,  as  Deputy  Comptroller 
of  the  State  of  New  York,  Appellant,  for  an  Order  Transferring  Certain 
Court  and  Trust  Funds  from  the  New  York  Life  Insurance  and  Trust 
Company  of  the  County  of  New  York,  Respondent,  to  the  Chamberlain 
of  the  City  of  New  York.  (Kings  County  Proceeding.) — Order  reversed 
on  the  authority  of  Matter  of  Walsh  (204  N.  Y.  276),  decided  by  the  Court 
of  Appeals  January  80,  1912.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr 
and  Woodward,  JJ.,  concurred.  Order  to  be  settled  before  Mr.  Justice 
Woodward. 
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In  the  Matter  of  the  Application  of  M.  J.  Walsh,  as  Deputy  Comptroller 
of  the  State  of  New  York,  Appellant,  for  an  Order  Transferring  Certain 
Court  and  Trust  Funds  from  the  New  York  Life  Insurance  and  Tnut 
Company  of  the  County  of  New  York,  Respondent,  to  the  Chamberlain 
of  the  City  of  New  York.  (Queens  County  Proceeding.)  —  Order  reversed 
on  the  authority  of  MaUer  of  Walsh  (204  N.  Y.  276),  decided  by  the  Court 
of  Appeals  January  80,  1912.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr 
and  Woodward,  JJ.,  concurred.  Order  to  be  settled  before  Mr.  Justice 
Woodward. 

Augusta  Jensen,  as  Administratrix,  etc,  of  Severn  Jensen,  Deceased, 
Appellant,  v.  Eugene  Madigan,  Respondent. — Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

John  Martin  Johnson,  an  Infant,  by  Carolina  Locke,  His  Guardian  ad 
Litem,  Respondent,  Appellant,  v.  The  City  of  New  York,  Appellant, 
Respondent. —  Judgment  and  orders  affirmed,  without  costs.  No  opinion. 
Hirschberg,  Carr  and  Rich,  JJ.,  concurred;  Burr  and  Thomas,  JJ.,  dis- 
sented from  the  affirmance  of  the  judgment  in  favor  of  plaintiff,  and  vote 
to  reverse  such  Judgment  and  to  grant  a  new  trial,  upon  the  ground  that 
no  liability  on  the  part  of  defendant  is  shown. 

Michael  Langton,  Appellant,  v.  John  Langton  and  Others,  Respondents^ 
— J  udgment  affirmed,  with  costs.  No  opinion.  H  irschberg.  Burr,  Thomas, 
Carr  and  Woodward,  JJ.,  concurred. 

Fanny  B.  Newbery,  Appellant,  v.  John  D.  Sullivan  and  Michael  Schaff- 
ner,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and 
Woodward,  JJ.,  concurred. 

Mary  Peddle,  as  Administratrix,  etc,  of  Charles  Peddie,  Deceased, 
Appellant,  v.  Mary  O'Neill,  Respondent,  Impleaded  with  Stephen  Eng- 
land.— Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event 
on  the  ground  that  the  trial  court  erred  in  excluding  testimony  tending 
to  show  that  the  elevator  in  question  was  not  .equipped  with  such  safety 
devices  as  were  in  common  and  ordinary  use  on  such  elevators  at  the  time 
of  the  accident.  Jenks,  P.  J.,  Carr,  Woodward  and  Rich,  JJ.,  concurred; 
Thomas,  J.,  dissented. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Simon  Uttal. 
Appellant. —  Judgment  of  conviction  of  the  Court  of  Special  Sessions 
reversed  and  new  trial  ordered,  on  the  ground  that  evidence  was  admitted 
improperly  to  show  the  commission  of  an  offense  other  than  that  stated 
in  the  information,  and  furthermore  that  the  guilt  of  the  defendant  was 
not  established  beyond  a  reasonable  doubt.  Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Charles  C.  Ryerson,  an  Infant,  by  Nettie  Ryerson,  His  Guardian  ad 
Litem,  Respondent,  v.  Brooklyn,  Queens  County  and  Suburban  Railroad 
Company,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present — Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr 
and  Woodward,  J  J. 
Hiram  Slocum,  Plaintiff,  v.  Alfred  H.  Tompkins,  Respondent.    Houry 
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D,  Slocum,  as  Administrator,  etc.,  of  Hiram  Siocum,  Deceased,  Appellant. 
—  Order  reversed,  with  ten  dollars  costs  and  disbursements,  upon  the 
ground  of  laches,  and  motion  denied,  with  ten  dollars  costs.  Jenks,  P.  J., 
Hirschberg,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Thomas  J.  Smith,  Respondent,  v.  M.  Grace  Mulford,  Appellant.— 
Order  of  the  County  Court  of  Suffolk  county  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  JJ., 
concurred. 

The  Tax  Lien  Company  of  New  York,  Appellant,  v.  Simon  Hutter  and 
Others,  Respondents.—  Order  modified  by  striking  therefrom  the  provi- 
sion that  plaintiff  shall  have  no  right  of  action  over  and  against  the 
city  of  New  York  for  any  costs  provided  to  be  paid  under  said  order, 
without  prejudice,  however,  as  to  the  rights  of  the  plaintiff  and  the  city 
in  such  other  proceeding  as  may  be  hereafter  taken;  and  as  so  modified, 
the  order  is  afOrmed,  without  costs.  Jenks,  P.  J.,  Hirschberg,  Thomas, 
Carr  and  Woodward,  JJ.,  concurred. 

Lena  Vogelsang,  Appellant,  v.  Andrew  Hansen  and  Ingeborg  M.  Han- 
sen, Respondents. —  Judgment  afiOrmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

J.  D.  Williams,  Incorporated,  Respondent,  v.  Frederick  P.  Kamholz, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event,  for  error  in  the  rulings  at  folios  177,  179,  181  and  182. 
Jenks,  P.  J.,  Thomas  and  Carr,  JJ.,  concurred;  Hirschberg  and  Rich,  JJ., 
dissented. 

Charles  Willis,  Respondent,  v.  Robert  K.  Everett,  Appellant,  Impleaded 
with  Richard  Baldwin,  Jr.,  and  John  J.  McLaughlin. — Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present — Jenks, 
P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

Maria  A.  Pagnillo,  as  Administratrix,  etc..  Respondent,  v.  The  Mack 
Paving  and  Construction  Company,  Appellant. —  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  denied,  without  costs.  Present  —  Jenks, 
P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

Wilbur  B.  Wood  and  Another,  Respondents,  v.  Charles  C.  Wise  and 
Another,  Apx>ellants. —  Motion  denied,  without  costs.  Present  —  Jenks, 
P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

John  A.  Best,  Respondent,  v.  Frank  B.  Killip,  Appellant.— Order 
afOrmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  J  J.,  concurred. 

Catherine  Brady,  an  Infant,  by  Patrick  Brady,  Her  Guardian  ad  Litem, 
Respondent,  v.  Catherine  T.  Spellman,  Api>ellant. —  The  defendant  might 
well  have  been  entitled  to  a  change  of  the  place  of  trial  if  the  motion  hod 
been  timely,  but  it  was  not,  for  it  was  noticed  for  December  thirtieth. 
The  defendant  did  not  ask  for  specific  relief  from  the  mistake  made  in  the 
first  notice,  which  the  court  in  its  discretion  might  have  afforded.  The 
order  is  affirmed,  with  ten  dollars  costs  and  disbursements.  Jenks,  P.  J., 
Hirschberg,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Delia  Burns,  as  Administratrix,  etc.,  of  David  McGarry,  Deceased, 
Respondent,  v.  Ernest  M.  Culp  and  Patrick  J.  McCauley,  Appellants.-^ 
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Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  — Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  J  J. 

Michael  Mitchell,  Respondent,  v.  Peter  Cooper's  Glue  Factory,  Appel- 
lant.— Judgment  and  order  unanimously  affirmed,  with  costs.  No  opin- 
ion.   Present— Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  J  J. 

Pursuant  to  chapter  828  of  the  Laws  of  1912,*  this  court  has  appointed 
the  Hon.  William  D.  Dickey  an  official  referee,  to  whom  as  such  referee 
may  he  referred  any  action,  matter  or  proceeding  x>ending  in  said  Supreme 
Court,  referable  by  statute  or  the  rules  and  practice  of  said  court,  in 
which  the  Justice  making  the  order  of  reference  shall  deem  that  for  any 
reason  the  expense  of  such  reference  should  not  be  borne  by  the  parties 
to  such  action,  matter  or  proceeding. 

The  Brooklyn  Heights  Railroad  Company,  Appellant,  v.  Alfred  E. 
Steers,  Individually  and  as  President  of  the  Borough  of  Brooklyn,  and 
the  City  of  New  York,  Respondents. —  Motion  denied,  without  costs. 
Present — Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

John  J.  O'Reilly,  Appellant,  v.  Alfred  C.  Dodge,  Respondent.—  Motion 
to  dismiss  apx)eal  granted,  with  costs.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Burr,  Woodward  and  Rich,  JJ. 

Ramapo  Manufacturing  Company,  Plaintiff,  v.  Julia  Pierson  Mapes, 
Defendant. — There  is  no  clear  evidence  that  the  order  denying  defend- 
ant's application  to  x>ostpone  the  trial  has  been  entered,  nor  that  any 
motion  to  open  the  default  has  been  made,  nor  that  any  notice  of  app»eal 
has  been  served.  Under  such  circumstances  this  court  will  not  entertain 
this  application.  Motion  denied,  without  costs,  without  prejudice  to  a 
renewal  of  the  application  upon  further  papers.  Present — Jenks,  P.  J., 
Hirschberg,  Burr,  Woodward  and  Rich,  JJ. 

Tichnor  Brothers,  Inc.,  Respondent,  v.  Samuel  M.  Barley,  etc..  Appel- 
lant.— Motion  for  reargument  denied,  with  costs.  Present — Jenks,  P.  J., 
Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

Admiral  Realty  Company,  Apx>ellant,  v.  The  City  of  New  York  and 
Others,  ResjK^ndents.— Judgment  affirmed,  with  costs,  on  the  opinion  of 
Mr.  Justice  Blackmar  at  Special  Term.  (Reported  in  76  Misc.  Rep.  345.) 
Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

Marcelo  Barquinero,  Appellant,  v.  Frank  L.  Ferguson,  Respondent. — 
Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event,  on  the 
ground  that  the  testimony  presented  by  the  plaintiff  made  out  a  prima 
facte  case  of  his  employment  by  the  defendant.  Jenks,  P.  J.,  Hirschberg, 
Burr,  Thomas  and  Carr,  JJ.,  concurred. 

George  S.  Billings,  as  Receiver  of  the  Hudson  River  Stone  Supply  Com- 
pany, Resjwndent,  v.  James  G.  Sliaw  and  Others,  Appellants. — Judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas  and 
Carr,  JJ.,  concurred;  Burr,  J.,  dissented. 

William  T.  Emmet  and  Grenville  T.  Emmet,  as  Substituted  Trustees  to 
Execute  the  Trusts  Created  by  the  Last  Will  and  Testament  of  Benjamin 

*  See  Judiciary  Law  (Consol.  Laws,  chap.  80;  Laws  of  1909,  chap.  35), 
g  115,  as  amd.  by  Laws  of  1912,  chap.  323.— [Rep. 
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H.  Lillie,  Deceased,  Respondents,  v.  Ella  V.  L.  Runyon,  Respondent, 
Impleaded  with  Julia  W.  Porges,  Appellant,  and  Others,  Defendants. 
—  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Harris  Goldberg  and  ELatie  Goldberg,  His  Wife,  Appellants,  y.  Emma 
Tnck  and  Berger  Realty  and  Construction  Company,  Respondents.— 
Judgment  modified  by  striking  out  the  words  "  upoti  the  merits,"  and  as  so 
modified  affirmed,  without  costs.  No  opinion.  Hirschberg,  Burr,  Thomas, 
Carr  and  Woodward,  JJ.,  concurred. 

Peter  Imke,  as  Administrator,  etc.,  of  Leopold  Imke,  Deceased,  Respond- 
ent, V.  The  City  of  New  York  and  Sigretto  &  Mannino  Company,  Appel- 
lants.— Judgment  and  order  unanimously  affirmed,  with  costs.  No  opin- 
ion.   Present  —  Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  JJ. 

In  the  Matter  of  Acquiring  Title  by  the  City  of  New  York,  Appellant,  to 
Certain  Lands,  etc.,  on  the  Easterly  Side  of  Vernon  A  venue,  North  of  Har- 
ris Avenue,  etc.,  for  Bridge  Purposes,  etc.  Samuel  Smyth,  -Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

John  S.  Ladd  and  Bertie  E.  Denton,  as  Administratrix,  etc.,  of  Emily  E. 
Turner,  Deceased,  Respondents,  v.  Frank  J.  Tyler,  Appellant— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Martin  H.  Latner,  Respondent,  v.  Alexander  J.  Weber  and  Anna  Weber, 
Appellants.-  Order  of  the  County  Court  of  Kings  county  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich, 
JJ.,  concurred. 

Catherine  Lynch,  Respondent,  v.  The  Alexander  Smith  &  Sons  Carpet 
Company,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costa  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  JJ. 

Ailene  Ely  McNeir,  Respondent,  v.  Burrows  McNeir,  AppeDant.  In  the 
Matter  of  the  Petition  of  George  McNeir,  Appellant,  for  the  Custody  of 
Louise  McNeir  and  Janet  McNeir,  Infants.  In  the  Matter  of  the  Petition 
of  Caroline  S.  Ely,  Appellant,  for  the  Custody  of  Louise  McNeir  and  Janet 
McNeir,  Infants.— Judgment  and  orders  affirmed,  with  costs.  No  opinion. 
Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  John  W.  Cottrell,  Relator, 
V.  Rhinelander  Waldo,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. — Determination  confirmed  and  writ  dismissed,  with  ten  dol- 
lars costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas,  Carr, 
Woodward  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Frederick  D.  Hensle,  Rela- 
tor, V.  James  C.  Cropsey,  as  Police  Commissioner  of  the  Cityof  New  York, 
Respondent. — Determination  confirmed  and  writ  dismissed,  with  ten  dol- 
lars costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas,  Carr, 
Woodward  and  Rich,  JJ.,  concurred. 

John  A.  Rice,  an  Infant,  by  John  H.  Rice,  His  Guardian  ad  Litem, 
Respondent,  v.  The  New  York  Central  and  Hudson  River  Railroad  Com- 
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pany,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.  Present— Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and 
Woodward,  J  J. 

John  R.  Ryon,  AppeDant,  v.  William  R  Willoox  and  Others,  as  Mem- 
bers of  and  Constituting  the  Public  Service  Commission  for  the  First  Dis- 
trict of  the  State  of  New  York,  and  Others,  Respondents.— Judgment 
affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice  Blackmar  at  Special 
Term.  (Reported  in  76  Misc.  Rep.  345.)  Jenks,  P.  J.,  Hirschberg,  Burr, 
Woodward  and  Rich,  JJ.,  concurred. 

William  R.  Thompson,  Respondent,  v.  Leila  A.  Thompson,  Appellant.— 
Order  affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

George  W.  Titcomb,  as  Sole  Surviving  Trustee  under  the  Last  Will  and 
Testament  of  Daniel  J.  Runyon,  Deceased,  Respondent,  v.  Bernard 
Berkovitz  and  Others,  Defendants.  Morris  Weiss,  as  Reqeiver,  etc,  and 
Charles  Dushkind,  Individually  and  as  Attorney  for  Said  Morris  Weiss, 
Receiver,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and 
Woodward,  JJ.,  concurred. 

Frances  Miller  Collier,  Respondent,  v.  August  Weidlich  and  Others, 
Appellants.— Motion  granted,  without  costs,  on  condition  that  appellant 
perfect  her  appeal,  place  the  case  on  the  next  calendar,  and  be  ready  for 
argument  when  reached;  otherwise,  motion  denied,  with  ten  doUars  costs. 
Present — Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

In  the  Matter  of  the  Application  of  the  Joseph  Fallert  Brewing  Com- 
pany, Limited,  for  a  Writ  of  Mandamus. — Motion  to  resettle  order  denied, 
without  costs.  Present  —  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and 
Rich,  JJ. 

In  the  Matter  of  Supplementary  Proceedings:  Frank  G.  Search, 
Resi)ondent,  v.  Michele  Rubbo,  Appellant,  etc. — Motion  granted,  without 
costs,  on  condition  that  the  appellant  x>erf ect  his  appeal,  place  the  case  on 
the  next  calendar,  and  be  ready  for  argument  when  reached;  otherwise, 
motion  denied,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Hirsch- 
berg, Burr,  Woodward  and  Rich,  JJ. 

Eugene  A.  Rudiger  and  Another,  Plaintiffs,  v.  James  S.  Coleman  and 
Others,  etc.,  Defendants. —  Motion  granted,  without  costs.  Present  — 
Jenks,  P.  J,,  Hirschberg,  Burr,  Thomas  and  Carr,  J  J.  Settle  order  before 
Mr.  Justice  Burr. 

David  Stott,  Respondent,  v.  Luigia  Simonetti,  Defendant,  Impleaded 
with  Aniello  Simonetti,  Her  Husband,  Appellant,  and  Others,  Defendants. 
—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ. 

David  Stott,  Respondent,  v.  Luigia  Simonetti,  Appellant,  Impleaded 
with  Aniello  Simonetti,  Her  Husband,  and  Others,  Defendants.—  Motion 
to  dismiss  appeal  granted,  without  costs.  Present — Jenks,  P.  J.,  Hirsch- 
berg, Burr,  Woodward  and  Rich,  J  J. 

Commissioner  of  Public  Charities  of  the  City  of  New  York,  on  Complaint 
of  Mary  Walsh,  Respondent,    v.  Peter  Coyle,  Appellant. —  Order  of  the 
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Ck>art  of  Special  Sessions  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  J  J. 

Delia  Denton,  Respondent,  v.  The  Brooklyn  Heights  Railroad  Company, 
Appellant.— Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event,  on  the  ground  that  the  verdict  is  against  the  weight  of  evi- 
dence.   Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 

James  L.  Ewell,  Appellant,  v.  James  B.  Southard  and  Henry  Terry, 
Respondents.— Judgment  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Antonio  Franzese,  Respondent,  v.  Aniello  Simonetti,  Appellant. — 
Judgment  and  order  of  the  County  Court  of  Elings  county  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Carr  and  Woodward,  JJ., 
concurred;  Rich,  J.,  taking  no  part. 

Harris  Goldberg  and  Katie  Goldberg,  His  Wife,  'Appellants,  v.  Emma 
Tuck  and  Berger  Realty  and  Construction  Company,  Respondents. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas  and  Carr,  JJ.,  concurred. 

Anastasia  Ordinewich,  Respondent,  v.  Mary  Mikantowicz,  Appellant. — 
Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Carr,  Woodward  and  Rich,  JJ.,  concurred. 

William  H.  Coonan,  Respondent,  v.  Hamburg- American  Packet  Com- 
pany, Appellant. —  Motion  to  resettle  order  granted,  so  that  it  shall 
contain  these  additional  provisions:  The  defendant  may  retax  the  costs 
which  accrued  to  it  prior  to  the  service  of  plaintifiTs  amended  complaint, 
within  Ave  days  after  the  entry  of  this  order  and  notice  thereof,  and  all 
proceedings  on  the  part  of  plaintiff  in  this  action  are  hereby  stayed  until 
said  costs  are  paid,  and  for  thirty  days  thereafter;  if  such  costs  are  not 
I)aid  within  ten  days  after  such  retaxation,  defendant  may  apply  at  Special 
Term  for  an  order  dismissing  the  complaint,  or  for  such  other  and  further 
relief  as  may  be  just.  Present  —  Jenks,  P.  J.,  Hirschberg,  Burr,  Wood- 
ward and  Rich,  JJ. 

In  the  Matter  of  the  Application  of  Francis  R.  Hitchcock  for  a  Writ  of 
Mandamus  Directed  to  the  Officers  of  the  Union  Ferry  Company  of  New 
York  and  Brooklyn. —  Motion  denied,  without  costs.  Present  —  Jenks, 
P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  JJ. 

In  the  Matter  of  Acquiring  Title  by  the  City  of  New  York  to  Certain 
Land  and  Premises  in  the  Block  Bounded  by  Chauncey  Street,  Marion 
Street,  Hopkinson  Avenue  and  Rockaway  Avenue,  in  the  Borough  of 
Brooklyn,  etc. —  Motion  granted,  without  costs,  so  as  to  permit  any  alleged 
heirs  of  Sarah  Duryea,  represented  by  the  counsel  who  made  the  motion, 
to  appear  and  to  be  heard  before  the  referee,  without  prejudice,  however, 
to  the  proceedings  heretofore  had  before  him.  The  representation  of  such 
heirs  by  said  counsel  must  be  evidenced  by  written  retainer,  submitted  to 
the  referee  within  ten  days  after  the  granting  of  this  motion.  Present  — 
Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

In  the  Matter  of  Effingham  L.  Holywell,  an  Attorney. —  Motion  granted, 
without  costs.  Present — Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and 
Rich,  JJ. 
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Philip  Van  AMine,  Respondent,  v.  Gertrude  Burt,  Appellant. —  Motion 
for  stay  until  after  the  determination  of  the  appeal  of  thiscustion  granted, 
without  costs.  Present  — Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas  and 
Carr,  J  J. 

In  the  Matter  of  the  Application  of  the  Board  of  Education  of  Union 
Free  School  District  Number  Eight  of  the  Town  of  CJortlandt,  Westchester 
County,  N.  Y.,  Respondent,  to  Acquire  Certain  Real  Estate,  etc  Elihu 
B.  Frost  and  Antoinette  F.  Stout,  Individually  and  as  Sole  Surviving 
Executors,  etc.,  of  CaJvin  Frost,  Deceased,  Api)ellants. —  Oilers  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Burr, 
Thomas,  Woodward  and  Rich,  JJ.,  concurred. 

Esther  J.  Palmer,  Respondent,  v.  Reuben  G.  Brewer  and  John  P. 
Hunter,  as  Elxecutors,  etc.,  of  Ann  Eliza  Palmer,  Deceased,  and  Others, 
Appellants.— Judgment  and  order  afitened,  with  costs.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v,  Louis  Levine, 
Appellant.—  Judgment  of  conviction  of  the  County  Court  of  Kings  county 
reversed  and  new  trial  ordered,  on  account  of  errors  in  ruling  api>earing 
at  folios  63,  74-76,  84,  111,  113,  170  and  171.  Jenks,  P.  J.,  Hirsehberg,  Burr, 
Woodward  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Larry  Lombardo, 
Appellant. —  Judgment  of  conviction  of  the  County  Court  of  Kings  county 
and  orders  affirmed.  No  opinion.  Jenks,  P.  J.,  Hirsehberg,  Burr,  Wood- 
ward and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  John  W.  Mann,  Relator,  v. 
William  F.  Baker,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent.—  Determination  as  to  second  specification  confirmed,  with 
ten  dollars  costs  and  disbursements,  and  writ  dismissed.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 

Elvira  Rossi,  as  Administratrix,  etc.,  of  Leonard  Rossi,  Deceafied, 
Respondent,  v.  The  Long  Island  Railroad  Company,  Appellant. —  Order 
denying  motion  for  new  trial  on  the  ground  of  newly-discovered  evidence 
reversed,  with  costs,  and  motion  granted.  No  opinion.  Hirsehberg, 
Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Elvira  Rossi,  as  Administratrix,  etc,  of  Leonard  Rossi,  Deceased, 
Res]3ondent,  v.  The  Long  Island  Railroad  Company,  Appellant. —  Inas- 
much as  the  order  denying  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  has  been  reversed  (ante,  p.  892),  the  appeal  from 
the  judgment  and  order  is  dismissed,  without  costs.  Hirsehberg,  Burr, 
Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Minnie  Adlin,  as  Administratrix,  etc.,  of  Elimelech  Adlin,  Deceased, 
Appellant,  v.  The  Excelsior  Brick  Company  of  Haverstraw,  Respondent 
Impleaded  with  James  W.  Gillies  and  Others. — Judgment  reversed  and 
new  trial  granted,  costs  to  abide  the  event,  on  the  ground  that  the  ques- 
tion whether  the  decedent  had  voluntarily  exposed  himself  to  a  known 
danger  was  for  the  jury.  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  JJ.,  concurred. 

CeliaBrenen,  Appellant,  v.  Francis  X.  McCoUum,  Respondent. —  Order 
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affirmed,  with  ten  dollars  costs  and  disbiirsements,  with  leave  to  plaintiff 
to  withdraw  her  demurrer  within  twenty  days  after  service  of  a  copy  of 
the  order  herein,  and  to  reply  to  said  affirmative  defenses  upon  i>ayment 
of  the  costs  of  the  demurrer  and  of  this  appeal.  No  opinion.  Jenks, 
P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

Frederick  B.  Cole,  Respondent,  v.  Anna  M.  Kunkely,  Individually  and 
as  Administratrix,  etc,  of  Max  R  Kunkely,  Deceased,  and  Others,  Appel- 
lants.— Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs,  upon  the  ground  that  there  is  no  evidence  to  prove  the 
agreement  alleged  in  the  complaint,  that  the  house  should  be  built  for  a 
fair  and  reasonable  profit  over  and  above  the  cost  of  the  labor  employed 
and  materials  furnished;  nor  is  there  competent  evidence  of  the  reason- 
able value  of  the  labor  employed  and  materials  furnished.  Burr,  Thomas 
and  Carr,  JJ.,  concurred;  Woodward,  J.,  dissented  upon  the  ground  that 
tho  evidence  given  by  the  plaintiff  as  to  the  cost  of  the  materials  and  labor 
is  competent  evidence  of  the  value,  and  that  the  other  question  was  not 
raised  by  defendants  at  the  trial,  with  whom  Rich,  J.,  concurred. 

First  National  Bank  of  the  City  of  Brooklyn,  Respondent,  v.  John  G.  Jen- 
kins, Jr.,  and  Others,  as  Executors,  etc.,  of  John  G.  Jenkins,  Sr.,  Deceased, 
and  John  G.  Jenkins,  Jr.,  Appellants. — Judgment  affirmed,  with  costs. 
No  opinion.  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  JJ., 
concurred. 

Frank  E.  Foster,  Appellant,  v.  Helene  Schneider,  Respondent.— Judg- 
ment of  the  County  Court  of  Kings  county  unaninu:)usly  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward 
and  Rich,  J  J. 

William  Gegenheimer,  Appellant,  v.  The  City  of  New  York  and  Coney 
Island  and  Brooklyn  Railroad  Company,  Respondents. —  Judgment  unani- 
mously affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Burr, 
Thomas,  Woodward  and  Rich,  J  J. 

Elizabeth  S.  Harvey,  Respondent,  v.  The  Brooklyn  Heights  Railroad 
Company,  Appellant,  Impleaded  with  The  City  of  New  York,  Defendant. 
—  Order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks, 
P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  J  J. 

Hewletts  Land  and  Improvement  Company,  Respondent,  v.  Robert  L. 
Burton,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and 
Rich,  J  J.,  concurred. 

In  the  Matter  of  the  Petition  of  Peter  Donnelly,  Respondent,  for  a 
Peremptory  Writ  of  Mandamus  Directed  to  Charles  S.  Devoy,  County 
Clerk  of  Kings  County,  AppeUant. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr 
and  Woodward,  JJ.,  concurred. 

National  Fertilizer  Comx)any,  Respondent,  v.  Elizabeth  Gunther, 
Appellant,  Impleaded  with  John  Gunther,  Jr.,  Defendant.— Judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas  and  Woodward, 
JJ.,  concurred;  Burr,  J.,  voted  to  reverse  upon  the  ground  that  there  is 
no  evidence  competent  against  the  defendant  Elizabeth  Gunther  of  fraudu- 
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lent  intent,  and  upon  the  further  ground  that  the  evidence  as  to  the  state- 
ments of  John  Gunther,  made  in  the  absence  of  the  defendant  Elizabeth 
Gunther,  appearing  at  folios  93,  97,  101,  106  and  108,  was  incompetent, 
with  whom  Carr,  J.,  concurred. 

May  E.  Peterson  and  Others,  Respondents,  v.  (Pasquale  Martino)  Mary 
R.  Martino,  Appellant. — Judgment  a.fflrmed,  with  costs.  No  opinion. 
Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Thomas  Finucan, 
the  Younger,  Appellant. — Judgment  of  conviction  of  the  County  Court 
of  Nassau  county  affirmed.  No  opinion.  Jenks,  P.  J.,  Thomas,  Carr, 
Woodward  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  reL  James  F.  Kerrigan,  Relator, 
V.  James  C.  Cropsey,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. — Determination  confirmed,  with  ten  dollars  costs  and  dis- 
bursements, and  writ  dismissed.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Carr,  Woodward  and  Rich,  JJ.,  concurred. 

Hjalmar  J.  Savo,  Respondent,  v.  Araho  Construction  Company  and 
Others,  Appellants,  Impleaded  with  Bdinboro  Construction  Company 
Defendant. — Judgment  of  the  County  Court  of  Kings  county  afB.rmed, 
with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  JJ.,  concurred. 

Millie  H.  Sayer,  Appellant,  v.  The  City  of  New  York,  Respondent.— 
Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Carr, 
Woodward  and  Rich,  JJ.,  concurred. 

McWalter  B.  Sutton,  Appellant,  v.  William  E.  Butler,  Respondent.— 
Interlocutory  judgment  affirmed,  with  costs,  with  the  right  to  plaintiiT  to 
serve  an  amended  complaint  upon  payment  of  the  costs  included  in  the 
interlocutory  judgment  and  of  this  appeal  within  twenty  days  after 
entry  of  judgment  of  affirmance.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Carr,  Woodward  and  Rich,  JJ.,  concurred. 

Louise  Weber,  Appellant,  v.  Wilhelmine  F.  BaJbach,  as  Administratrix, 
etc.,  of  William  J.  Balbach,  Deceased,  Respondent. — Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opinion.  Present — Jenks,  P.  J., 
Hirschberg,  Burr,  Thomas  and  Carr,  JJ. 


Fourth  Department,  May,  1912. 

Thomas  R.  Tannatt,  Respondent,  v.  Samuel  Haines,  Appellant.— Judg- 
ment and  order  reversed  and  new  trial  granted,  with  costs  to  appellant  to 
abide  event.  Held,  that  reversible  error  was  committed  upon  the  trial  by 
receiving  in  evidence,  firsts  the  alleged  newspaper  interview  with  defend- 
ant;  second,  the  subsequent  transaction  between  the  parties  as  to  the 
fourth  car  of  apples;  third,  the  proof  in  relation  to  the  alleged  statute 
law  of  the  State  of  Washington  relating  to  commission  merchants.  AU 
concurred,  except  McLennan,  P.  J.,  who  dissented. 

William  B.  Curtis,  as  Trustee  in  Bankruptcy  of  Joseph  Kuhn,  a  Bank- 
rupt, Respondent,  v.  William  Reuckert  and  Frank  Dopier,  AppellantB, 
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Impleaded  with  Michael  Klocak  and  Adam  Wysocki. — Judgment  affirmed, 
with  costs.    All  concurred. 

John  W.  Zobrest,  Appellant,  v.  East  Buffalo  Brewing  Company  and 
Others,  Respondents. —  Judgment  affirmed,  with  costs.  All  concurred, 
except  McLennan,  P.  J.,  who  dissented. 

George  Clinton,  Respondent,  t.  Fred  H.  Krull,  Appellant. —  Order 
reversed,  with  ten  doUars  costs  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs,  on  the  opinion  of  Spring,  J.,  in  Fulton  v.  KruU 
(ante,  p.  142),  decided  herewith.    All  concurred. 

Sarah  Daucher,  as  Administratrix,  etc.,  of  Adolph  Daucher,  Deceased, 
Respondent,  t.  The  International  Railway  Company  and  the  City  of 
Buffalo,  Appellants. — Judgment  and  order  affirmed,  with  costs.  All 
concurred. 

Theodozya  BaJcerek,  as  Administratrix,  etc.,  of  Frank  Balcerek, 
Deceased,  Respondent,  v.  The  New  York  Central  and  Hudson  River 
Railroad  Company,  Appellant,  Impleaded  with  the  United  States  Cast  Iron 
Pipe  Company. —  Judgment  and  order  reversed  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event.  Held,  that  plaintiff^s  intestate 
was  guilty  of  contributory  negligence  as  matter  of  law.    All  concurred. 

Lillian  Thomason,  Appellant,  v.  John  W.  Thomason,  Respondent.— 
Interlocutory  judgment  affirmed,  without  costs.    All  concurred. 

Nora  Ormond,  Respondent,  v.  Crosstown  Street  Railway  Company  of 
Buffalo,  Appellant,  Impleaded  with  the  City  of  Buffalo. —  Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

Piatt  B.  Viele  and  Whitcomb  Realty  Company,  Respondents,  v.  Hector 
McLean  and  Mary  M.  McLean,  His  Wife,  Appellants. —  Interlocutory 
judgment  affirmed,  with  costs.    AU  concurred. 

Charles  Polakoff,  as  Administrator,  etc.,  of  Morris  Munson,  Deceased, 
Appellant,  v.  John  M.  Campbell  and  Others,  as  Receivers  of  the  Buffalo, 
Lockport  and  Rochester  Railway  Company,  Respondents. — Judgment 
affirmed,  with  costs.    All  concurred. 

Arthur  Schoellkopf,  Respondent,  v.  Fred  A.  BaUou,  Appellant. — Judg- 
ment and  order  affirmed,  with  costs.    All  concurred. 

Edward  Wiedman,  an  Infant,  by  Leonard  Wiedman,  His  Guardian  ad 
Litem,  Respondent,  v.  Frank  Kinzly,  Appellant. — Judgment  and  order 
reversed  and  new  trial  granted,  with  costs  to  appellant  to  abide  event. 
Held,  that  the  court  committed  prejudicial  error  in  excluding  the  testi- 
mony of  the  chief  of  police  tending  to  show  that  the  defendant  had  been 
directed  to  disperse  people  congregating  on  street  corners,  and  in  view  of 
the  charge  of  the  court  on  the  subject  of  malice  this  error  is  so  prejudicial 
as  to  require  a  reversal.  All  concmred,  except  McLennan,  P.  J.,  who 
dissented  upon  the  ground  that  the  question  of  malice  was  not  involved 
and  the  evidence  referred  to  was,  therefore,  properly  excluded,  and  that 
the  charge  of  the  court  in  that  respect  was  not  excepted  to  and,  therefore, 
the  question- of  error  is  not  before  this  court. 

William  Kunz,  Respondent,  v.  The  Buffalo  and  Williamsville  Electric 
Railway  Company,  Appellant. — Judgment  affirmed,  with  costs.  All 
concurred. 
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Joseph  Oot,  Respondent,  v.  The  Village  of  East  Syracuse,  Appellant. — 
Judgment  aflftrmed,  with  costs.    All  concurred. 

Wright  &  Alexander  Company,  Respondent,  v.  David  A.  Alexander, 
AppeUant. — Judgment  affirmed,  with  costs.    All  concurred. 

Harriett  S.  Arnett,  Appellant,  v.  State  Mutual  Life  Insurance  Society, 
Respondent. — Motion  to  amend  decision  denied,  with  ten  dollars  costs. 

Clarence  I.  Ripley,  Appellant,  v.  Frederick  Frazer,  Respondent. — 
Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion  for  leave  to 
appeal  to  Court  of  Api)eals  denied. 

Lyell  Avenue  Lumber  Company,  Respondent,  v.  Margaret  V.  Light- 
house and  Others,  Appellants. —  Motion  for  reargument  denied. 

The  Villaga  of  Angola,  Appellant,  v.  Lake  Shore  and  Michigan  Southern 
Railway  Company,  Respondent. —  Motion  to  dismiss  appeal  denied,  with 
ten  dollars  costs. 

Mary  R.  Stedman,  Respondent,  v.  The  Town  of  Osceola,  Appellant.— 
Motion  to  amend  decision  denied. 

Frank  H.  Kingston,  an  Infant,  etc..  Appellant,  v.  Charles  E.  WaLbridge 
and  Others,  Respondents. — Appeal  dismissed,  without  costs,  upon  stipula- 
tion filed. 

Emanuel  J.  M.  Block,  Appellant,  v.  Mabel  M.  Block,  Respondent.— 
Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

Oscar  Weaver,  Appellant,  v.  John  M.  Young  and  Others,  Respondents 
—  Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

Lillian  Casey,  an  Infant,  by  Charles  D.  Leonard,  Her  Guardian  ad 
Litem,  Respondent,  v.  Martin  E.  Wollf,  as  Executor,  etc,  of  James  D. 
Casey,  Deceased,  Appellant. —  Interlocutory  judgment  reversed,  with 
costs,  and  demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to 
plead  over  within  twenty  days  upon  payment  of  the  costs  of  the  demurrer 
and  of  this  appeal.  Held,  that  the  complaint  is  insufficient  in  that  no 
breach  of  the  aUeged  agreement  is  alleged.    All  concurred. 

Electric  Railroad  Advertising  Company,  Respondent,  v.  New  York  State 
Railways,  Appellant.—  Judgment  modified  by  inserting  the  word  *'  adver- 
tising" before  the  word  **  signs  "  so  as  to  read  "  advertising  matter  or  adver- 
tising signs,"  and  by  adding  at  the  end  of  the  same  paragraph  the  foUow- 
ing:  *^  But  the  use  of  signs  indicating  the  route,  destination  of  its  cars,  or 
containing  notice  to  its  patrons  as  to  the  car  or  line  to  reach  a  particular 
place,  is  not  enjoined."  And  as  so  modified  the  judgment  is  affirmed,  with- 
out costs  of  this  appeal  to  either  party.    All  concurred. 

In  the  Matter  of  the  Application  of  William  Bowerman,  an  Elector  of  the 

Town  of  Victor,  Ontario  County,  N.  Y.,  Appellant,  for  an  Order  to  Strike 

the  Name  of  Frank  H.  PoweU,  Respondent,  from  the  Register  of  Electors, 

etc.,  under  Section  153  of  the  Election  Law.*  — Order  affirmed,  without 

'  costs  of  this  appeal  to  either  party.    All  concurred;  Robson,  J.,  not  sitting. 

In  the  Matter  of  the  Application  of  Addison  S.  Harrington,  Adminis- 
trator, etc.,  of  James  A.  Harrington,  Deceased,  Appellant,  to  Establish  a 

♦Consol.  Laws,  chap.  17  (Laws  of  1909,  chap.  22),  §  153,  as  amd.  by  Laws 
of  1911,  chaps.  649,  740.— [Rep. 
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Claim  in  His  Own  Favor  against  the  Estate  of  His  Intestate.  Daniel  J. 
Harrington,  Respondent.— Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

Daniel  Mara  and  Daniel  Burdick,  Respondents,  v.  The  Village  of  Clin- 
ton, Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred. 

John  Wood,  Appellant,  v.  Harry  C.  Wesley,  as  Committee,  etc,  of  S. 
Edward  Dodge,  an  Incompetent  Person,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    All  concurred. 

Harry  J.  Welts,  Appellant,  v.  Joseph  C.  Anderson,  as  Executor,  etc,  of 
Louisa  Carey,  Deceased,  Respondent. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    All  concurred,  except  Robson,  J.,  who  dissented. 

Herman  Boasberg  and  Others,  Respondents,  v.  Fremont  Bond,  Other- 
wise Known  as  Fremont  Benton,  Appellant.—  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    All  concurred. 

Harry  C.  Merritt,  Appellant,  v.  William  A.  Scott,  Respondent.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

John  F.  Acker,  Respondent,  v.  George  Ketchum  and  Walter  Mason, 
Appellants.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred. 

John  Hengel,  as  Administrator,  etc,  of  Joseph  Hengel,  Deceased, 
Respondent,  v.  Crosstown  Street  Railway  Company  of  Buffalo,  Appellant. 
—  Judgment  and  order  affirmed,  with  costs.    AU  concurred. 

Mary  E.  Potter,  Respondent,  v.  Fred  R.  Engert,  Appellant. — Judgment 
affirmed,  with  costs.    All  concurred. 

Jennie  Moore,  Appellant,  v.  Carl  F.  Lomb,  Respondent. —  Judgment 
affirmed,  with  costs.  All  concurred,  except  Spring,  J.,  who  dissented; 
Foote,  J.,  not  sitting. 

W.  M.  Ritt«r  Lumber  Company,  Resx)ondent,  v.  E.  A.  Schroeder  Lum- 
ber Company,  Appellant. —  Interlocutory  judgment  affirmed,  with  costs, 
with  leave  to  the  defendant  to  plead  over  within  twenty  days  upon  pay- 
ment of  the  costs  of  the  demurrer  and  of  this  appeal.     All  concurred. 

Minerva  J.  Weagant,  as  Administratrix,  etc..  Plaintiff,  v.  New  York 
Central  and  Hudson  River  Railroad  Company,  Defendant. —  Motion  for 
reargument  denied,  with  ten  dollars  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 

Genevieve  V.  Potter,  Respondent,  v.  Buffalo,  Lockport  and  Rochester 
Railway  Company,  Appellant. —  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  ten  dollars  costs. 

Edward  F.  Knickerbocker,  Respondent,  v.  General  Railway  Signal  Com- 
pany, Appellant.  —  Motion  to  amend  decision  denied. 

In  the  Matter  of  Philip  V.  Fennelly,  an  Attorney  and  Counselor  at  Law. 
— Report  of  referee  confirmed  and  the  said  Philip  V.  Fennelly  disbarred 
and  his  name  stricken  from  the  roll  of  attorneys  and  counselors  at  law. 

In  the  Matter  of  the  Application  for  the  Removal  from  office  of  Bernard 
J.  McAleese,  City  Judge  of  the  City  of  Lackawanna.— Matter  referred  to 
William  H.  Cuddeback,  Esq.,  an  attorney  residing  at  Buffalo,  N.  Y.,  to 
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take  proofs  upon  the  issues  raised  by  the  petition  and  answer  and  return 
the  same  to  this  court,  together  with  his  opinion  thereon. 

John  Pregizer,  Appellant,  v.  Mary  Lorey,  as  Treasurer  of  Deutscher 
Margaretha  Sterbe  Unterstutznngs  Verelnof  Buffalo,  N.  Y.,  Respondent. 
—  Judgment  affirmed,  with  costs.  Held,  that  the  deceased  was  not  in  good 
standing  in  the  defendant  society  at  the  time  of  her  death.  All  concurred, 
except  Spring  and  Robson,  JJ.,  who  dissented. 

Lehigh  Valley  Railroad  Company,  AppeUant,  v.  Amasa  J.  Parker, 
Respondent. —  Order  affirmed,  with  costs.  All  concurred;  Foote,  J.,  not 
sitting. 

Burnett  Printing  Company,  Plaintiff,  v.  James  D.  Harris  and  Others, 
Defendants.— Defendants^  exceptions  overruled,  motion  for  new  trial 
denied,  with  costs,  and  judgment  directed  for  the  plaintiff  upon  the 
verdict,  with  costs.    All  concurred. 

Max  Levinson,  Plaintiff,  v.  Albert  J.  Groh,  Defendant.-— Plaintiff s 
exceptions  overruled,  motion  for  new  trial  denied,  with  costs,  and  judg- 
ment directed  for  the  defendant  upon  the  nonsuit,  with  co8t&  All 
concurred. 

James  Leddy,  as  Administrator,  et'C.,  of  James  J.  Leddy,  Deceased. 
Appellant,  v.  The  Lake  Shore  and  Michigan  Southern  Railway  Company, 
Respondent.— Judgment  affirmed,  with  costs.  AH  concurred;  ELruse,  J., 
not  sitting. 

Rowland  C.  Burdick,  Respondent,  v.  The  Post  Agency,  AppeUant.— 
Judgment  and  order  affirmed,  with  costs.    All  concurred. 

J.  Hewitt  Morgan  and  Rudolph  H.  Kissel,  as  Trustees,  etc.,  under  the 
JjRst  Will  and  Testament  of  David  P.  Morgan,  Deceased,  Appellants,  v. 
United  States  Mortgage  and  Trust  Company,  Respondent. —  Judgment 
and  orders  affirmed,  with  costs.  See  same  case  on  former  appeal  (125  App. 
Div.  22).  AH  concurred,  except  McLennan,  P.  J.,  and  Robson,  J.,  who 
dissented. 

Thomas  J.  Hooks,  Appellant,  v.  The  City  of  Utica,  Respondent. —  Judg- 
ment affirmed,  with  costs.    All  concurred. 

May  Collins,  Appellant,  v.  Buffalo,  Lockport  and  Rochester  Railway 
Company,  Respondent,  Impleaded  with  Edgar  Knapp  and  Ida  M.  Knapp, 
Appellants.— Judgment  affirmed,  with  costs.  See  same  case  on  former 
apx>eal  (145  App.  Div.  148).  All  concurred,  except  Spring  and  Robson, 
JJ.,  who  dissented. 

Frances  C.  Crossman,  as  Administratrix,  etc.,  of  Harry  C.  Crossman. 
Deceased,  Respondent,  v.  New  York  Telephone  Company,  Appellajit.— 
Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Martha  A.  Ritter,  Respondent,  v.  George  M.  Lahr,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.    All  concurred. 

John  B.  Carnett,  Respondent,  v.  H.  H.  Franklin  Manufacturing  Com- 
pany, AppeUant. —  Interlocutory  judgment  affirmed,  with  costs,  with 
leave  to  the  defendant  to  plead  over  within  twenty  days  upon  payment 
of  the  costs  of  the  demurrer  and  of  this  appeal    All  concurred. 

Charles  H.  Geer,  Respondent,  v.  Robert  E.  Storr,  Appellant.— Judgrment 
affirmed,  with  costs.    All  concurred. 
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Arthur  O.  Lewis,  Respondent,  v.  Western  Union  Telegraph  Company, 
Appellant.—  Judgment  affirmed,  with  costs.    All  concurred. 

Henry  J.  Mierke,  as  Administrator,  etc.,  of  Wilhelmina  or  Minnie 
Mierke,  Deceased,  Appellant,  v.  Jefferson  County  Savings  Bank,  Respond- 
ent.—  Judgment  affirmed,  with  costs.  All  concurred,  except  Kruse,  J., 
who  dissented. 

Paul  Mizak,  Respondent,  v.  The  Carborundum  Company,  Appellant.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Carmene  Marocchi,  Respondent,  v.  Herbert  W.  Fitzgerald  and  Alexan- 
der Caldwell^  Appellants. —  Judgment  and  order  affirmed,  with  costs.  All 
concurred. 

Litterio  Maschetto,  Respondent,  v.  Herbert  W.  Fitzgerald  and  Alexan- 
der Caldwell,  Appellants.— Judgment  and  order  affirmed,  with  costs.  All 
concurred. 

Catherine  Gens,  Appellant,  v.  Charles  A.  Baldwin,  Respondent. — 
Judgment  affirmed,  with  costs.     All  concurred. 

Marjorie  Pitkin,  Respondent,  v.  Patrick  Mulderry  and  Benjamin  F. 
Mulderry  and  New  York  Central  and  Hudson  River  Railroad  Company, 
Appellants. —  Judgment  and  orders  affirmed,  with  costs.  All  concurred, 
except  Spring,  J.,  who  dissented  as  to  the  affirmance  of  the  order  setting 
aside  the  nonsuit  as  to  Mulderry  Brothers  on  the  ground  that  at  the  time 
the  nonsuit  was  granted  no  cause  of  action  had  been  established  against 
them.    {BluToenthal  v.  Lewy,  82  App.  Div.  535.) 

In  the  Matter  of  the  Application  of  Frederick  M.  Broadbooks,  as 
Receiver  of  the  Carnival  Court  Concession  Company,  a  Domestic  Corpora-  , 
tion,  Appellant,  for  the  Removal  of  William  E.  Gen  no  and  Hilbert  Eng- 
lish, a  Copartnership,  Doing  Business  under  the  Name  of  Genno  & 
English,  Respondents,  from  Certain  Premises  in  the  City  of  Buffalo. — 
Judgment  affirmed,  with  costs.    All  concurred. 

Almira  D  Hulbert,  Appellant,  v.  The  Village  of  East  Syracuse,  Respond- 
ent.—  Motion  for  reargument  denied.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 

Onondaga  County,  Respondent,  v.  Daniel  H.  Strong  and  Others,  Appel- 
lants.—  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten 
dollars  costs. 

Leonard  C.  Kenen,  Respondent,  v.  Superior  Axle  and  Forge  Company, 
Appellant. — Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied. 

In  the  Matter  of  the  Application  for  the  Removal  from  Office  of  Bernard 
J.  McAleese,  City  Judge  of  the  City  of  Lackawanna. —  The  referee  here- 
tofore appointed  declining  to  act,  the  matter  is  referred  to  Hon.  Daniel 
J.  Kenefick,  of  Buffalo. 

Elizabeth  fi.  Eagan,  Respondent,  v.  Dora  M.  Smyth,  Appellant.— 
Appeal  dismissed,  without  costs,  upon  stipulation  fQed. 

Ellen  Cheney,  Respondent,  v.  Jay  Cornell  and  Another,  Appellants.— 
Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

In  the  Matter  of  Joseph  Nellis,  an  Attorney  and  Counselor  at  Law. — 
Matter  referred  to  Mr.  William  G.  Tracy,  an  attorney  and  counselor  at  law, 
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residing  in  Syracuse,  to  take  proofs  upon  the  issues  raised  by  the  petition 
and  answer  thereto,  and  return  the  same  to  this  court  together  with  his 
opinion  thereon. 

Charles  E.  Irving,  Respondent,  v.  John  A.  Roberts  and  CJompany,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Frank  M.  Knapp,  Respondent,  v.  United  States  Transportation 
Company,  Appellant. —  Judgment  and  order  reversed  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event.  Held:  1.  That  no  action- 
able negligence  of  the  defendant  was  shown.  2.  That  the  finding  of  the 
jury  that  the  plaintiff  was  free  from  contributory  negligence  is  contrary  to 
and  against  the  weight  of  the  evidence.    All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Robert  Cochrane, 
Appellant. —  Judgment  of  conviction  and  orders  affirmed.   All  concurred. 

Stanley  F.  Jakubowski,  as  Executor,  etc.,  of  Joseph  Dombrowski, 
Deceased,  Respondent,  v.  Joanna  KroU,  AppeUant,  Impleaded  with 
Stephen  Jasinski  and  Peter  Fresz. —  Judgment  affirmed,  with  costsw  All 
concurred,  except  Kruse,  J.,  who  dissented  upon  the  ground  that  the  evi- 
dence conditionally  received  was  competent  and  should  have  been  consid- 
ered upon  the  question  as  to  whether  the  bond  and  mortgage  had  been 
paid  and  discharged. 

Frank  S.  Ide,  Appellant,  v.  Simon  Seibert  and  Henry  F.  Jerge,  as 
Deputy  Excise  Conmiissioner,  Respondents. —  Judgment  affirmed,  with 
costs.    All  concurred,  except  McLennan,  P.  J.,  who  dissented. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Raymond 
MacDonaJd,  Appellant.— Judgment  of  County  Court  and  judgment  of 
Court  of  Special  Sessions  reversed,  on  the  ground  that  the  court  committed 
reversible  errors  in  the  exclusion  of  evidence  offered  on  the  part  of  the 
defendant  for  the  purpose  of  showing  that  he  did  not  willfully  drive  his 
automobile  against  the  horse  of  Van  Ness.  All  concurred,  except  McLen- 
nan, P.  J.,  and  Robson,  J.,  who  dissented. 

Mary  Boland,  as  Administratrix,  etc.,  of  Thomas  Boland,  Deceased, 
Appellant,  v.  Bartels  Brewing  Company,  Respondent. —  Judgment  and 
order  affirmed,  with  costs.     All  concurred. 

The  City  of  Rochester,  Respondent,  v.  The  American  Agricultural 
Chemical  Company,  Appellant.—  Judgment  affirmed.    All  concurred. 

Lee  Wilson  and  Company,  Appellant,  v.  Standard  Hardwood  Lumber 
Company,  Respondent. —  Judgment  and  order  affirmed,  with  costs.  All 
concurred. 

Herschel  D.  Stowell,  Respondent,  v.  Pennsylvania  Railroad  Company, 
Appellant. — Judgment  and  order  affirmed,  with  costs.    All  concurred. 

The  City  of  Rochester,  Respondent,  v.  Edward  C.  Gutberlett,  Appdi- 
lant. —  Judgment  affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Application  of  the  Erie  Railroad  Company,  Appel- 
lant, under  Section  89  of  the  Railroad  Law  *for  Determination  as  to  How 
Its  Double  Track  Railroad  on  a  Changed  Line  Shall  Cross  a  Highway  in  the 

♦Consol.  Laws,  chap.  49  (Laws  of  1910,  chap.  481),  §  89.— [Rep. 
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Town  of  Hinsdale,  Cattaraugus  County,  N.  Y.,  Respondent.— Order 
affirmed,  with  costs.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Julia  Litwin,  Appellant, 
V.  Katarzyna  Hodkiewicz,  Respondent. —  Order  affirmed,  without  costs. 
All  concurred. 

W.  Anna  Stark,  Respondent,  v.  The  Wyckoff  Lumber  and  Manufactur- 
ing Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Nathan  J. 
Lowe  and  David  L.  Johnston,  as  Executors,  etc.,  of  Sarah  J.  Clement, 
Deceased.— Order  granted  amending  decision  so  as  to  state  that  the 
reversal  was  made  upon  questions  of  law  and  fact,  upon  condition  that 
the  appellant  in  this  court  ISle  a  stipulation  that  the  appeal  to  the  Court 
of  Appeals  may  be  withdrawn,  without  costs  in  the  Court  of  Appeals. 

Anthony  Kozlowski,  Appellant,  v;  Rochester,  Syracuse  and  Eastern 
RaUroad  Company,  Respondent. —  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  ten  dollars  costs. 

John  Smidt,  Respondent,  v.  Buffalo  Cold  Storage  Company,  Appellant. 
—  Motion  for  reargument  denied,  with  ten  dollars  costs. 

Harry  J.  Welts,  Appellant,  v.  Joseph  C.  Anderson,  as  Executor,  etc, 
Respondent.— Motion  for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  ten  dollars  costs. 

Amelia  C.  Jackson,  Respondent,  v.  Robert  W.  Jackson  and  Another, 
Appellants. —  Motion  to  dismiss  appeal  granted. 

In  the  Matter  of  the  Certificate  of  Nomination  of  Jerome  B.  Hovey,  Jr., 
for  the  Office  of  Superintendent  of  Highways  of  the  Town  of  Lindley, 
Steuben  County,  N.  Y. —  Appeal  dismissed,  without  costs  upon  stipulation 
filed. 

Clark  A.  Lawrence,  Respondent,  v.  Tompkins  County  Co-operative 
Pire  Insurance  Company,  Appellant,  Impleaded  with  Charles  R.  Fergu- 
son, as  Executor,  etc.,  of  Samuel  Ferguson,  Deceased. —  Judgment  and 
order  affirmed,  with  costs.     All  concurred. 

The  Lake  Shore  and  Michigan  Southern  Railway  Company,  Appellant,  v. 
Henry  Allen  and  Others,  Respondents.—  Order  affirmed,  with  costs.  All 
concurred. 

Martha  R.  Mansfield,  Respondent,  v.  The  New  Theater  Company, 
Appellant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred,  except  McLennan,  P.  J.,  and  Spring,  J.,  who  dissented 
upon  the  ground  that  the  alleged  negligence  having  occurred  in  the  city 
of  New  York  and  the  majority  of  the  material  witnesses  residing  in  that 
county,  the  venue  should  be  changed  to  that  county. 

Lake  Shore  and  Michigan  Southern  Railway  Company,  Appellant,  v. 
William  B.  Rickenbrode  and  Others,  Respondents.  —  Order  reversed  and 
motion  for  confirmation  of  commissioners'  report  denied,  with  costs  to 
abide  event,  and  matter  remitted  to  the  Special  Term  for  the  appoint- 
ment of  new  commissioners.  All  concurred,  except  Kruse  and  Robson, 
JJ.,  who  dissented. 

Lake  Shore  and  Michigan  Southern  Railway  Company,  Appellant,  v. 
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Carrie  E.  Crandall  and  Asa  J.  Crandall,  Respondents.—  Order  affirmed, 
with  costs.    All  concurred. 

Alice  £.  Gray,  Respondent,  v.  Joseph  Z.  Culver  and  Anna  Harris, 
Appellants,  Impleaded  with  Edward  J.  Lays  and  Others.— Jadgment 
afi^med,  with  costs.    All  concurred. 

Lyell  Avenue  Lumber  Company,  Suing  in  Its  Own  Behalf,  etc..  Respond- 
ent, V.  Margaret  V.  Lighthouse  and  Others,  as  Executors,  etc.,  of  John  C. 
Lighthouse,  Deceased,  Appellants,  Impleaded  with  Joseph  A.  Wolford 
and  Others.— Judgment  affirmed,  with  costs.  Order  granting  additional 
allowance  reversed,  without  costs.    All  concurred;  Foote,  J.,  not  sitting. 

William  Lilley,  Respondent,  v.  United  States  Radiator  Comi>any, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred. 

Michael  A.  Foley,  Respondent,  v.  The  Solvay  Process  Company,  Appel- 
lant.—Judgment  and  order  affirmed,  with  costs.  AU  concurred,  except 
McLennan,  P.  J.,  who  dissented  upon  the  ground  that  under  the  law  of 
the  case  as  charged  by  the  trial  court,  the  plaintiff  failed  to  establish 
actionable  negligence  against  the  defendant. 

Alvin  Block,  Respondent,  v.  Watson  A.  Brown,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.    AH  concurred. 

Sophie  C.  Weston,  Respondent,  v.  City  of  Buffalo,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.    All  concurred. 

Minnie  Rouse,  Plaintiff,  v.  Lake  Shore  and  Michigan  Southern  Railway 
Company,  Defendant. —  Plaintiff's  exceptions  overruled,  motion  for  new 
trial  denied,  with  costs,  and  Judgment  directed  for  the  defendant  upon 
the  nonsuit,  with  costs.    All  concurred. 

First  National  Bank  of  Fulton,  N.  Y.,  Respondent,  v.  Richard  J.  Cul- 
len,  Appellant. —  Judgment  affirmed,  with  costs.    All  concurred. 

Pietra  Lotempio,  as  Administratrix,  etc.,  of  Antonio  Lotempio, 
Deceased,  Plaintiff,  v.  Lehigh  Valley  Railroad  Company,  Defendant. — 
Plaintiff's  exceptions  overruled,  motion  for  new  trial  denied,  with  oost^s 
and  judgment  directed  for  the  defendant  upon  the  nonsuit,  with  cost;*. 
All  concurred. 

Edward  H.  Dann  and  Others,  Respondents,  v.  Manning  C.  Palmer  and 
Others,  Appellants. —  Motion  for  leave  to  appeal  to  Court  of  Appeals 
granted  and  questions  for  review  certified. 

John  Hengel,  as  Administrator,  etc..  Respondent,  v.  Crosstown  Street 
Railway  Company  of  Buffalo,  Appellant.— Motion  for  reargument  denied, 
with  ten  dollars  costs.  Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied. 

Harlow  W.  Bailey,  Respondent,  v.  Buffalo  Loan  and  Safe  Deposit  Com- 
pany and  Others,  Appellants. —  Decision  amended  upon  motion  so  as  to 
provide  that  the  costs  awarded  to  the  infant  defendant  shall  be  absolute 
and  not  to  abide  event.  The  question  of  compensation  to  the  guardian 
ad  litem  is  one  which  should  be  presented  to  the  trial  court. 

Bertha  Hubbard,  Respondent,  v.  Elbert  Hubbard,  Appellant. —  Motion 
for  leave  to  appeal  to  Court  of  Appeals  granted  and  question  for  review 
certified. 
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The  People  of  the  State  of  New  York  ex  rel.  Alexander  M.  Mann  and 
Robert  J.  Cross,  Respondents,  v.  Warren  R.  FitzeU  and  Others,  as  Assess- 
ors, etc.,  Appellants. —  Motion  to  dismiss  appeal  granted,  with  costs. 

The  People  of  the  State  of  New  York,  Respondent,  v.  John  Treskow, 
Appellant. —  Motion  to  dismiss  appeal  granted. 

Maurice  M.  Parker,.  Respondent,  v.  John  Simmons,  Appellant.— Passed 
twice  and  dismissed,  with  costs,  under  General  Rule  39. 

The  Hennepin  Improvement  Company,  Appellant,  v.  Casper  Schuster 
and  Another,  Respondents.—  Judgment  afi^med,  with  costs,  on  the  opinion 
of  Laughlin,  J.,  delivered  in  the  court  below,  reported  at  66  Miscellaneous 
Reports,  684.    All  concurred.  * 


Third  Department,  May,  1912. 

Alice  J.  Styles,  Appellant,  v.  Henry  L.  Shaver,  Respondent. 
Partnerahip  —  accounting. 

Appeal  by  the  plaintiff  from  a  judgment  entered  in  the  Albany  county 
clerk^s  ofBce  on  the  2l8t  day  of  July,  1909. 

Per  Curiam:  The  findings  indicate  that  the  defendant  was  in  the  pos- 
session of  the  plaintiff's  property  in  a  fiduciary  capacity  in  the  nature  of  a 
deposit  and  trust  until  about  the  15th  day  of  November,  1892.  His  will 
evidently  controlled  his  mother  and  she  was  under  his  influence  and 
accepted  as  right  whatever  he  said  or  did.  It  is  evident  that  the  referee 
has  given  too  much  attention  to  the  alleged  settlement  and  the  sale  of  the 
store  about  November,  1892.  The  transaction  was  evidently  in  due  form, 
but,  considering  the  relations  existing  between  the  defendant  and  his 
mother,  it  rested  upon  him  to  satisfy  the  court  that  she  fully  understood 
her  rights  and  that  they  were  protected  and  observed.  During  the  copart- 
nership she  received  as  profits  from  the  store  about  $5,000,  and  during  the 
same  time,  when  he  was  engaged  in  no  other  business  and  was  drawing 
(15  per  week  salary,  he  deposited  to  his  own  credit  in  the  bank  $23,000 
independent  of  discounts.  The  inference  is  reasonable  that  he  had 
received  from  the  business  about  $18,000  more  than  she  had  received.  If 
that  is  so  the  alleged  sale  was  unfair  and  evidently  was  not  understood  by 
her.  He  produces  no  books  showing  the  business  or  profits  of  the  copart- 
nership, and  it  does  not  appear  that  she  had  any  definite  account  fur- 
nished her.  It  is  apparent  that  the  defendant  has  not  shown  that  he 
made  a  fair  and  just  accounting  to  his  mother  on  account  of  the  partner 
ship  in  tne  store.  The  relations  existing  between  them  called  upon  him 
to  make  plain  that  her  rights  were  observed.  The  record  indicates  that 
the  plaintiff  is  entitled  to  an  accounting  with  reference  to  the  copartner- 
ship matters.  The  discharge  in  bankruptcy  and  the  Statute  of  Limita- 
tions do  not  shield  the  defendant.  It  is  unnecessary  to  consider  the  rights 
of  the  parties  with  reference  to  the  factory  and  other  matters  as  a  new 
trial  must  be  had  and  all  the  facts  will  more  fully  appear.  The  judgment 
is,  therefore,  reversed  upon  the  law  and  the  facts,  the  referee  discharged, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

*Decision  handed  down  March  6,  1912,  and  omitted  from  volume  149  by 
error. —  [Rep. 
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All  concurred,  except  Smith,  P.  J.,  and  Betts,  J.,  dissenting^.  Judgment 
reversed  on  law  and  facts,  referee  discharged,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 

Maudb  a.  Luther,  as  Administratrix,  etc.,  of  Georgb  W.  Luthkr, 
Deceased,  Respondent,  v.  STAifDABD  Light,  Heat  axd  Power  Com- 
pany, Api)ellant. 

Master  and  servant —  negligence  —  acts  of  superintendent. 

Appeal  by  the  defendant  from  a  judgment  entered  in  the  office  of  the 
clerk  of  the  county  of  Otsego  on  the  28th  day  of  June,  1911,  and  also  from 
an  order  entered  on  the  26th  day  of  December,  1911. 

Judgment  ajid  order  affirmed,  with  costs.  All  concurred,  except  Smith, 
P.  J.,  dissenting  in  opinion;  Lyon,  J.,  not  sitting. 

Smith,  P.  J.  (dissenting):  The  case  was  first  submitted  to  the  jury  upon 
the  question  as  to  whether  the  acts  of  Allen,  the  superintendent,  were  such 
as  he  in  the  exercise  of  reasonable  care  would  have  reason  to  believe  might 
be  misunderstood  by  Robinson,  thereby  causing  Robinson  to  turn  on  the 
electric  current.  The  jury  retired  under  this  charge  and  came  in  for  fur- 
ther instruction.  At  this  time  the  trial  court  changed  the  theory  of  the  case 
and  allowed  the  plaintiff  to  recover  only  upon  proof  that  Allen,  the  super- 
intendent, did  in  fact  direct  Robinson  to  turn  the  current  on.  The  jury 
is,  therefore,  presumed  to  have  found  this  as  a  fact  and  to  have  based  its 
verdict  thereupon.  It  seems  that  Allen^s  house  was  about  150  feet  from 
this  power  plant.  At  this  power  plant,  above  one  of  the  doors  was  a 
gong.  Whenever  the  telephone  rang  this  gong  started  ringing,  and  con- 
tinued ringing  until  the  telephone  was  answered  and  the  gong  was  turned 
off.  This  gong  had  been  ringing  for  some  time  when  Allen  went  out  upon 
his  stoop  and  called  to  Robinson  in  charge  of  the  power  plant  to  attend  to 
the  telephone.  Robinson  swears  that  he  did  not  hear  anything  that  Allen 
said,  but  that  he  answered  back,  "they 'phone."  To  this  Allen  nodded 
his  head.  Robinson  thereupon  went  to  the  telephone  and  took  off  the 
receiver  and  got  no  response.  Whereupon  he  went  to  the  switchboard  and 
turned  on  the  current  of  electricity  which  caused  the  death  of  plaintilTs 
intestate.  Had  Allen  heard  what  was  said  by  Robinson  he  had  the  right 
to  assume  that  Robinson  was  simply  repeating  the  injunction  which  Allen 
had  given  to  him,  to  attend  to  the  'phone,  and  to  that  he  might  naturally 
nod  his  head.  In  his  motion  in  nodding  his  head  in  response  to  these 
words,  under  the  circumstances  of  the  case,  there  is  clearly  no  evidence  of 
direction  on  his  part  to  turn  on  the  current.  Against  this  mere  suggestion 
of  proof,  which  stands  alone  in  support  of  this  verdict,  is  Allen's  explicit 
testimony  as  to  what  directions  he  gave  to  Robinson.  There  is  also  the 
corroborative  fact  that  Robinson  went  at  once  to  the  telephone,  to  which 
the  gong  had  already  summoned  him;  and  stronger  still  is  the  inherent 
improbability  that  Allen  should  direct  Robinson  to  turn  on  the  current 
without  any  word  whatever  from  the  men  who  were  working  upon 
the  line  that  the  work  was  finished.  Not  only  is  the  finding  of  the 
jm-y   upon   this   question    against  the  weight   of  evidence   but   it    is 
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entirely  without  evidence.  Upon  this  finding  of  fact,  however, 
the  defendant  has  been  charged  with  the  judgment  in  this  action. 
Plaintiff,  in  my  judgment,  has  further  difficulty  in  the  merits  of  her  case. 
The  trial  judge  properly  held  that  there  was  no  question  for  the  jury 
upon  the  promulgation  of  proper  rules.  Robinson,  the  man  whose  acts 
caused  the  death  of  plaintiff's  intestate,  understood  the  rule  that  the 
electricity  was  not  to  be  turned  on  until  the  workmen  had  telephoned  in 
that  they  were  through  with  the  work  upon  the  line.  Such  a  rule  would 
seem  to  be  all  that  was  necessary  in  the  exercise  of  reasonable  care.  The 
accident  was  in  fact  the  result  of  Robinson's  negUgenoe.  The  company 
had  no  reason  to  anticipate  that  Robinson,  without  explicit  instruction, 
would  turn  on  this  electricity  in  the  absence  of  notification  that  the  men 
were  through  with  their  work  upon  the  line.  Nor,  in  my  judgment,  is 
there  any  case  made  for  the  jury  upon  the  negligence  of  Allen,  the  super- 
intendent. The  gong,  which  continued  ringing  until  the  telephone  was 
answered,  had  been  ringing  for  some  time.  It  was  natural  for  the  super- 
intendent to  come  out  of  his  house  and  notify  Robinson,  who  had  charge 
of  the  works,  to  attend  to  the  telephone.  This  he  might  naturally  do  by 
pointing  his  hand  up,  as  the  gong  was  above  Robinson's  head  over  the 
door  of  the  engine  room.  After  he  had  called  to  Robinson  to  attend  to 
the  'phone  if  Robinson  had  answered  back  "they  'phone"  he  might  well 
have  assumed,  as  before  indicated,  that  he  was  simply  repeating  the 
injunction  that  he  had  just  given  to  him  to  attend  to  the  'phone.  To 
hold  that  in  making  this  assumption  Allen  did  not  exercise  reasonable  care 
is  to  hold  the  defendant  to  a  stricter  rule  of  care  than  the  law  prescribes, 
and  makes  the  defendant  either  an  insurer  of  the  safety  of  its  employees 
or  responsible  for  the  negligent  acts  of  Robinson.  Upon  the  merits, 
therefore,  I  am  of  the  opinion  that  no  cause  of  action  has  been  proven. 


Lorenzo  Bello,  as  Administrator,  etc.,  of  Domixick  Bello,  Deceased, 
Appellant,  v.  AiiBERT  L.  WiiiLEY,  Respondent. 

Master  and  servant — negligence. 

Appeal  by  the  plaintiff  from  a  judgment  entered  in  the  office  of  the 
clerk  of  the  county  of  Fulton  on  the  19th  day  of  October,  1911. 

Judgment  affirmed,  with  costs.  All  concurred,  except  Betts,  J.,  dissent- 
ing in  opinion. 

Betts,  J.  (dissenting):  I  dissent.  There  was  evidence  in  this  case  from 
which  the  jury  might  have  found  that  the  plaintiff's  intestate  was  put  to 
work  by  the  foreman,  Coleman,  carrying  a  heavy  form  along  a  path  or 
strip  of  ground  which  was  from  three  feet  wide  upwards  in  its  narrowest 
part  with  a  high  mound  of  spoil  bank  of  clay,  earth,  etc.,  thrown  up  on 
one  side  and  a  hole  thirty  feet  deep  on  the  other  side  with  seventeen  or 
eighteen  feet  of  water  in  the  hole  with  sheathing  boards  only  about 
sixteen  feet  high,  water  two  feet  above  the  sheathing  and  the  upper  part 
of  the  hole  unprotected  by  sheathing,  constantly  giving  way  by  the  force 
of  gravity  and  the  recent  rains,  and  the  unguarded  path  or  way  along 
which  he  was  walking  descending  or  sloping  towards  the  hole  with  the 
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form  in  front  of  him  held  in  such  a  way  that  he  could  not  see  where  he  was 
walking  except  a  long  distance  ahead  with  the  foreman  carrying  the  other  or 
front  end  of  the  form  walking  in  front  of  him,  deceased  looking  ahead  and 
that  while  ^us  employed  by  direction  of  the  defendant's  foreman,  he  fell 
into  the  water  in  the  hole  and  was  drowned.  That  the  spoU  bank  was 
only  abont  thirty-six  feet  in  diameter  and  nearly  circular  and  the  foreman 
oould  have  gone  around  the  bank  with  the  form  followed  by  the  deceased 
and  have  avoided  the  hole  at  its  narrowest  ptirt  where  the  deceased  fell  in. 
The  deceased  had  been  away  from  the  plant  for  about  a  month  and  had 
only  been  back  there  two  days  and  it  was  not  shown  that  he  had  worked 
in  this  position  after  his  return,  and  the  jury  could  have  found  that  the 
bank  had  given  away  and  changed  during  his  absence  from  the  evidence. 
The  evidence  was  largely  given  by  employees  of  the  defendant.  Under 
the  statute*  the  question  of  the  contributory  negligence  of  the  deceased 
was  for  the  jury  and  less  evidence  is  sufficient  as  to  the  absence  of  con- 
tributory negligence  where  the  accident  resulted  fatally.  Under  such  cir- 
cumstances as  these  it  was  a  question  for  the  jury  as  to  whether  the 
defendant  was  negligent  and  whether  the  deceased  was  free  from  such 
negligence  as  contributed  to  the  injury,  as  was  also  the  assumption  of  the 
risk  of  his  employment.  The  deceased  was  not  making  his  own  {position 
in  the  work  that  he  was  doing;  it  had  been  made  and  was  selected  by  the 
foreman;  so  that  the  rule  quoted  by  the  defendant  does  not  apply  here. 
The  deceased  was  not  creating  his  own  position  and  the  rule  does  apply 
that  it  was  the  master's  duty  to  furnish  the  deceased  with  a  reasonably 
safe  place  to  do  his  work,  reasonably  safe  considering  the  nature  of  his 
employment.  The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  plaintiff  to  abide  the  event. 


AiiiGB  E.  Prat,  Respondent,  v.  New  York  State  National  Baipk, 

Albany,  Appellant. 

Equity —  contract —  reformatwn. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on  the  19th  day 
of  October,  1910,  upon  a  decision  of  the  court,  certain  questions  having 
been  submitted  to  a  jury,  and  also  from  orders  made  in  said  action  and 
entered  in  said  clerk's  office  on  the  13th  day  of  March,  1911. 

Lyon,  J. :  This  is  an  appeal  from  a  judgment  entered  upon  the  decision 
of  Justice  Howard,  rendered  at  the  Albany  Trial  Term  held  in  March, 
1910.  The  action  was  brought  to  reform  an  agreement  dated  December 
28,  1904,  transferring  to  the  defendant  certain  shares  of  stock  in  the  C.  P. 
Easton  corporation,  and  to  have  such  transfer,  which  was  absolute  on  its 
face,  declared  to  be  void  and  setting  the  same  aside.  The  court  submitted 
to  the  jury  as  questions  of  fact:  First  **Did  Alice  E.  Pray  comprehend 
and  understand  the  document  of  December  23d,  1904^  at  the  time  she 
signed  it?"    To  this  question  the  jury  answer,  "No."    Second,  "Did 

♦See  Labor  Law  (Consol.  Laws,  chap.  31;  Laws  of  1909,  chap.  36),  art. 
14;  since  amd.  by  Laws  of  1910,  chap.  352.~[Rkp. 
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Alice  E.  Pray  understand,  at  the  time  she  signed  the  document  of 
December  23d,  1904,  that  she  was  transferring  her  stock  to  the  bank  abso- 
lutely ?  "  To  this  question  the  jury  answer,  "  No."  Third.  ''  Did  Alice  E. 
Pray,  at  the  time  she  signed  the  document  of  December  ^28d,  1904,  think 
she  was  pledging  her  stock  to  the  bank  to  secure  debts  contracted  by  the 
firm  of  C.  P.  Easton  &  Co.  and  the  corporation  of  the  same  name  ?  "  To 
this  question  the  jury  answer,  **Yes."  Fourth,  "Did  Alice  E.  Pray  ever 
receive  any  consideration  from  the  New  York  State  National  Bank  for  the 
transfer  of  her  stock  to  it  by  the  instrument  of  December  28d,  1904  ?  "  To 
this  question  the  jury  answer,  **No."  The  court  adopted  the  verdict  of 
the  jury  and  rendered  its  decision,  upon  which  judgment  in  conformity 
thereto  was  entered  against  the  defendant:  **  That  Alice  E.  Pray,  the  plain- 
tiff herein,  have  judgment  herein  against  New  York  State  National  Bank, 
Albany,  the  defendant  herein,  rescinding,  annulling,  declaring  void,  and 
.setting  aside  the  transfer  by  her  of  320  shares  of  the  preferred  capital 
stock  of  the  corporation  of  C.  P.  Easton  &  Co.  to  said  defendant,  said 
New  York  State  National  Bank,  Albany,  on  or  about  the  23d  day  of 
December,  1904,  and  rescinding,  annulling,  declaring  void,  and  setting 
aside  so  much  of  said  contract,  or  agreement,  bearing  date  December  23d, 
1904,  as  relates  to  the  transfer  by  said  Alice  E.  Pray  to  said  New  York 
State  National  Bank,  Albany,  of  said  320  shares  of  capital  stock  as  aforesaid 
and  as  hereinbefore  adjudged  to  have  been  made  and  entered  into  between 
said  Alice  E.  Pray  and  said  New  York  State  National  Bank,  Albany." 
Prom  such  judgment  the  defendant  appealed  to  this  court.  It  is  evident 
from  the  testimony  given  upon  the  trial  that  the  negative  answer  of  the 
jury  to  the  fourth  question  submitted  to  them  was  founded  upon  a  mis- 
conception of  the  evidence,  or  a  misunderstanding  of  what  was  necessary 
to  constitute  a  consideration  for  the  transfer  by  plaintiff  of  her  stock  to 
the  defendant.  Such  finding  is  clearly  against  the  evidence.  It  is  plain 
from  reading  the  record  that  the  affirmative  answer  of  the  jury  to  ques- 
tion *'  Third"  should  have  controlled  the  decision  of  the  court,  and  that 
the  order  for  judgment,  and  the  judgment  entered  thereon,  should  have 
provided,  instead  of  as  above  recited,  as  follows:  "That  Alice  E.  Pray, 
the  plaintiff  herein,  have  judgment  against  New  York  State  National 
Bank,  Albany,  the  defendant  herein,  that  said  plaintiff  never  intended 
that  said  transfer  of  said  320  shares  of  the  preferred  capital  stock  of  said 
corporation  of  C.  P.  Easton  &  Co.  to  the  defendant,  or  that  the  transfer 
by  her  of  all  the  shares  constituting  the  capital  stock  of  said  corporation 
of  C.  P.  Easton  &  Co.,  held  by  her,  to  the  defendant,  should  be  absolute 
and  without  limitation  or  equity  of  redemption  and  should  vest  the  entire 
and  unqualified  title  thereto  in  the  said  New  York  State  National  Bank, 
but  that  said  plaintiff  did  intend,  by  said  contract  or  agreement,  to  transfer 
siiid  shares  of  stock  to  the  defendant  as  a  further  pledge  or  secm-ity  for  the 
Indebtedness  of  the  firm  of  C.  P.  Easton  &;  Co.,  and  of  the  corporation  of 
(J.  P.  Easton  &  Co.  to  said  New  Y'ork  State  Natiomil  Bank,  Albany."  Said 
judgment  as  so  modified  should  be  affirmed,  without  costs.  AJl  concurred. 
Judgment  modified  as  per  opinion,  and  as  modified  unanimously  affirmed, 
without  costs. 
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George  R.  White,  Respondent,  t?.  John  Coughi/IN,  Appellant. 
Partnersh  ip  —  accounting. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  upon  the  report  of  a  referee  in  the  office  of 
the  clerk  of  the  county  of  Schuyler  on  the  17th  day  of  April,  1911. 

Lyon,  J. :  This  action  was  brought  to  obtain  an  accounting  of  a  part- 
nership which  plaintiff  claims  existed  between  him  and  defendant.  The 
complaint  demanded  a  sale  of  the  partnership  property,  the  payment  of 
the  partnership  debts,  the  appointment  of  a  receiver,  the  division  of  any 
surplus,  and  an  injunction  restraining  the  defendant  from  disposing  of 
the  partnership  assets  and  from  .entering  into  any  new  transactions  on 
behalf  of  the  partnership.  The  answer  denied  the  alleged  partnership 
excepting  as  to  the  construction  of  a  single  building  in  1895,  and  alleged 
that  a  settlement  was  had  in  full  between  the  parties  in  March,  1909. 
The  action  being  at  issue  was  by  stipulation  made  in  open  court  sent  to  a 
referee  agreed  upon  by  the  parties,  **  to  hear,  try  and  determine  "  the  cause 
and  ^*  the  whole  issues  herein. ^^  Upon  the  trial  the  parties  without  objec- 
tion and  as  stated  in  the  findings,  by  agreement,  offered  and  received  evi- 
dence relating  to  the  individual  indebtedness  between  them,  and  in  his 
findings  the  referee  stated  that  the  plaintiff  was  personally  indebted  to 
the  defendant  in  the  sum  of  $107,  which  sum  the  referee  deducted  from 
the  amount  in  which  he  found  that  the  defendant  was  indebted  to 
the  plaintiff  on  account  of  partnership  matters.  However,  the  items  of 
indebtedness  of  defendant  to  the  partnership,  as  stated  in  the  fiindings, 
aggregated  the  sum  of  $558.84,  of  which  one-half,  $279.42,  was  charg€d  to 
the  defendant,  but  in  his  conclusion  of  law  the  referee  found  that  the  plain- 
tiff was  entitled  to  one-half  the  amount  of  the  above  items,  which  he  stated 
at  $291.13,  from  which  he  deducted  said  $107,  leaving  the  sum  of  $18413 
as  the  balance  due  to  the  plaintiff  from  the  defendant.  Just  how  the 
referee  arrived  at  the  result  in  his  conclusion  of  law  is  not  apparent.  It 
was  possibly  by  including  interest,  as  to  which  there  is  no  finding,  or  by 
an  error  in  addition  or  division,  as  one-half  the  aggregate  of  the  three 
items  stated  in  the  findings  of  fact  is  $279.42  instead  of  $291.13,  as  stated 
by  the  referee,  and  the  sum  for  which  judgment  should  have  been  directed 
was  $172.42  instead  of  $184.13.  As  it  is  evident  from  the  record  that  all 
matters  both  of  an  individual  and  partnership  nature  were  by  mutual 
consent  of  the  parties  litigated,  and  that  the  error  is  merely  clerical,  the 
court  will  correct  the  judgment  to  correspond  to  the  findings  of  fact  by 
deducting  therefrom  the  sum  of  $11. 71,  and  as  so  modified  affirm  the  same, 
without  costs  of  appeal.  The  judgment  should  be  modified  by  reducing 
the  same  from  $375.35  to  $368.64,  and  as  so  modified  affirmed,  without 
costs.  All  concurred;  Betts,  J.,  in  result.  Judgment  modified  by  reducing 
judgment  $11.71,  and  as  modified  affirmed,  without  costs. 
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Mary  A.  Dopp,  as  Administratrix,  etc,  of  Horatio  S.  Dopp,  Deceased, 
Respondent,  v.  General  Elbctric  Company,  Appellant. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  Schenectady  on  the  2d 
day  of  October,  1911,  and  also  from  an  order  entered  on  the  28th  day  of 
October,  1911. 

Per  Curiam  :  The  verdict  is  sustained  by  the  evidence,  and  we  find  no 
error  calling  for  a  reversfd  upon  the  facts  shown.  All  concurred.  Judg- 
ment and  order  unanimcpsly  affirmed,  with  costs. 


The  Adirondack  Trust  Company,  Respondent,  v.  Bernard  F.  J.  Kier- 
nan,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred;  Houghton,  J.,  not  sitting. 

The  Adu*ondack  Trust  Company,  Respondent,  v.  Thomas  M.  Sharkey 
and  George  F.  Sharkey,  Appellants.  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    All  concurred;  Houghton;  J.,  not  sitting. 

Gilbert  J.  Brown,  as  Administrator,  etc.,  of  Walter  C.  Brown,  Deceased, 
Appellant,  v.  The  Delaware  and  Hudson  Company,  Respondent.— Judg- 
ment and  order  unanimously  affirmed,  with  costs. 

Nellie  Buckley,  as  Administratrix,  etc.,  of  Patrick  Buckley,  Deceased, 
Appellant,  v.  Hudson  Valley  Railway  Company,  Respondent. — ^Judgment 
affirmed,  with  costs.  All  concurred,  except  Kellogg  and  Betts,  J  J.,  who 
dissented. 

Andrew  F.  Barron,  Respondent,  v.  United  Traction  Company,  Appel- 
lant.— Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event,  unless  the  plaintiff  stipulates  to  reduce  the  ver- 
dict to  $750,  and  if  he  so  stipulates  judgment  as  thus  modified  and  order 
afflLrmed,  without  costs.  '  All  concurred,  except  Kellogg,  J.,  who  voted  for 
a  reversal,  and  Betts,  J.,  who  voted  for  affirmance. 

Anna  S.  Bailey  and  Edna  D.  Smith,  Appellants,  v.  The  State  of  New 
York,  Respondent. — Judgment  unanimously  affirmed,  with  costs. 

Edwin  P.  Bellows,  Respondent,  v.  Oakley  J.  Cole,  Appellant.— Judg- 
ment unanimously  affirmed,  with  costs. 

Petrine  Christiansen,  as  Administratrix,  etc.,  of  Peter  Christiansen, 
Deceased,  Respondent,  v.  International  Paper  Company,  Appellant. — 
Judgment  unanimously  affirmed,  with  costs. 

Horace  N.  Cowles,  Appellant,  v.  The  State  of  New  York,  Respondent- 
Judgment  unanimously  affirmed,  with  costs. 

Samuel  D.  Coykendall,  Respondent,  v.  William  R.  Harrison  and  Others, 
Constituting  the  Board  of  Water  Commissioners  of  the  City  of  Kingston, 
and  the  City  of  Kingston,  Appellants.—  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted  and  question  certified  as  follows:  Did  the  pur- 
chase and  installation  of  the  filters,  coagulating  and  sterilizing  devices  as 
contemplated  and  specified  in  the  contract  set  forth  in  the  complaint  con- 
stitute ordinary  maintenance  of  the  water  system  of  the  city  of  Kingston 
so  that  the  board  of  water  commissioners  of  such  city  had  the  power  to 
make  such  contract  without  the  assent  of  the  common  council  ? 
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George  W.  Ells,  Respondent,  v.  Frank  L.  Shappee,  Appellant. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs. 

Alexander  Frank,  Respondent,  v.  The  City  of  Schenectady,  Appellant — 
Judgment  and  order  unanimously  affirmed,  with  costs. 

Kenneth  J.  Ferguson  and  Charles  A.  Wright,  Respondents,  v.  Jacob  V. 
Oliver,  Appellant. — Judgment  modified  by  reducing  the  amount  thereof 
by  the  sum  of  twenty-seven  dollars  and  twenty-one  cents,  being  amount 
of  interest  added  by  the  court,  and  as  so  modified  affirmed,  without  costs 
of  appeal.    All  concurred. 

Edward  Fitzpatrick,  as  Administrator,  etc.,  of  George  L.  Fitzpatriek, 
Deceased,  Appellant,  v.  Boston  and  Maine  Railroad,  Respondent. —  Judg- 
ment unanimously  affirmed,  with  costs. 

De  Witt  A.  Gleason,  Appellant,  v.  The  W.  L.  Scott  Lumber  Company, 
Respondent. —  Judgment  affirmed,  with  costs.    All  concurred. 

David  Gring,  Appellant,  v.  American  Pipe  and  Construction  Company, 
Respondent. —  Judgment  unanimously  affirmed,  with  costs,  upon  the  opin- 
ion of  Justice  J.  A.  Kellogg  at  Special  Term.  (Reported  in  74  Misc.  Rep. 
670.) 

James  Grogan,  Respondent,  v.  James  J.  Dooley  and  Others,  Appellants. 
—  Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  Kel- 
logg and  Houghton,  JJ.,  dissenting. 

Clarence  F.  Hotchkiss,  Respondent,  v.  Mary  Josephine  Keyworth 
Broome,  Appearing  by  Thornton  J.  Theall,  Her  Guardian  ad  Lat^ni, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbiursements. 
AU  concurred;  Lyon,  J.,  not  sitting. 

Whiteside  Hill,  Respondent,  v.  Andrew  Maurer,  Appellant,  Impleaded 
with  Eva  M.  Hill  and  Others.— Judgment  unanimously  affirmed,  with 
costs. 

Benjamin  N.  Jacobson,  Suing  in  Behalf  of  Himself  and  Other  Stock- 
holders of  Defendant  Corporation,  Appellant,  v.  Brown  Brothers  Mould- 
ing Company  and  Others,  Respondents. —  Judgment  and  order  affirmed, 
with  costs.    All  concurred;  Smith,  P  J.,  not  sitting. 

Frederick  W.  Kavanaugh,  Respondent,  v.  Thomas  A.  Mclntyre,  Defend- 
ant, Impleaded  with  John  G.  Mclntyre  and  Others,  Appellants. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs. 

George  H.  Loudon,  Respondent,  v.  Grant  Houck  and  Abbie  Houck, 
Appellants. — Judgment  unanimously  affirmed,  with  costs. 

George  M.  La  Duke,  Respondent,  v.  Hudson  River  Telephone  Company, 
Appellant.— Judgment  and  order  affirmed,  with  costs.  All  concurred, 
except  Smith,  P.  J.,  and  Kellogg,  J.,  dissenting. 

Edward  Lawyer,  Respondent,  v.  Edwin  Barton,  Appellant. — Judgment 
affirmed,  with  costs.    All  concurred. 

Frederic  E.  Lyford,  Respondent,  v.  Byram  L.  Winters,  Appellant — 
Order  afflirmed,  with  ten  dollars  costs  and  disbursements.     All  concurred. 

Morton  B.  Marshall,  Respondent,  v.  Edward  S.  Wiltbank,  Appellant. — 
Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  defendant^ 
within  twenty  days,  to  withdraw  demurrer  and  answer  upon  payment  of 
costj§  of  the  trial  court  and  of  this  appeal.     All  concurred. 
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John  Moloney,  as  Executor,  etc.,  of  Laura  G.  Barnard,  Deceased,  Appel- 
lant, V.  Charles  N.  Pratt  and  Others,  Impleaded  with  M.  Gtertrude  Pratt, 
Respondent.—  Order  and  Judgment  unanimously  affirmed,  with  costs,  on 
the  authority  of  Rogen  v.  Pattersmi  (79  Hun,  483;  affd.,  150  N.  Y.  660). 

In  the  Matter  of  the  Pinal  Judicial  Settlement  of  the  Account  of  Archi- 
bald Argotsinger,  as  Surviving  Executor,  etc.,  of  Sarah  A.  Ellsworth, 
Deceased,  Respondeixt  Lottie  M.  Bennett  (formerly  Ellsworth),  Appel- 
lant).— Decree  unanimously  affirmed,  with  costs. 

The  People  of  the  State  of  New  York  ex  rel.  White's  Express  Company 
V.  William  Sohmer,  Comptroller  of  the  State  of  New  York.— Determina- 
tion unanimously  confirmed,  with  fifty  dollars  costs  and  disbursements. 

Agnes  E.  Parsons,  as  Executrix,  etc,  of  John  D.  Parsons,  Jr.,  Deceased, 
Appellant,  v.  Knickerbocker  Trust  Company  and  the  Albany  Trust  Com- 
pany, Respondents,  Impleaded  with  James  R  Hay,  Defendant.— Judg- 
ments unanimously  affirmed,  with  costs. 

Mabel  Pattee,  as  Administratrix,  etc.,  of  Howard  Pattee,  Deceased, 
Respondent,  v.  Hudson  Valley  Railway  Company,  Appellant. — Judgment 
and  order  unanimously  affirmed,  with  costs. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Charles  Sherman, 
Appellant.—  Order  reversed,  writ  granted  and  prisoner  discharged  on  the 
authority  of  People  v.  Bright  (203  N.  Y.  78).  All  concurred;  Houghton 
and  Betts,  JJ.,  concurring  on  the  further  ground  that  the  defendant  was 
not  proved  to  have  been  engaged  in  a  game  of  chance. . 

The  People  of  the  State  of  New  York  ex  rel.  Interborough  Rapid  Transit 
Company,  Relator,  v.  William  Sohmer,  as  Comptroller  of  the  Stato  of 
New  York,  Respondent.— Determination  unanimously  confirmed,  with 
fifty  dollars  costs  and  disbursements,  upon  the  authority  of  People  ex  rel 
Interborough  R  T.  Co,  v.  Williams  (200  N.  Y.  93). 

The  People  of  the  State  of  New  York,  Respondent,  v.  Harris  Sirk, 
Appellant. —  Judgment  of  conviction  unanimously  affirmed. 

The  People  of  the  State  of  New  York  ex  rel.  William  L.  Hanson, 
Respondent,  v.  Gemon  Jones  and  Others,  Defendants.  John  C.  Arger- 
singer,  Intervening,  Appellant. —  Order  unanimously  affirmed,  with  ten 
dollars  costs  and  disbursements. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Frank  Gass, 
Appellant,  Impleaded  with  The  Empire  State  Surety  Company,  Defend- 
ant.—  Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  defend- 
ant to  withdraw  demurrer  and  answer  upon  payment  of  costs  in  this  court 
and  in  the  court  below.    All  concurred. 

Henry  C.  Ricketson,  Respondent,  v.  The  Village  of  Saranac  Lake, 
Appellant.— Judgment  unanimously  affirmed,  with  costs. 

Harry  W.  Rogers,  Respondent,  v.  The  Herald  Company,  Appellant.— 
Order  affirmed,  without  costs.    All  concurred. 

Harry  W.  Rogers,  Respondent,  v.  The  Herald  Company,  Appellant.— 
Judgment  and  order  unanimously  affirmed,  with  costs. 

Edwin  Rogers,  an  Infant,  by  Arthur  W.  Rogers,  His  Guardian  ad  Litem, 
Respondent,  v.  William  A.  Lee,  Appellant.— Judgment  and  order  unani- 
mously affirmed,  with  costs. 
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Starr  M.  Stanton,  Respondent,  v.  Lehigh  Valley  Railroad  Company, 
Appellant.— Judgment  affirmed,  with  costs.  All  concurred;  Kellogg,  J., 
not  sitting. 

George  W.  Steenbei^h,  as  Executor,  and  Sarah  F.  Webster,  Individually 
and  as  Executrix,  etc.,  of  Elizabeth  Campbell,  Deceased,  Appellants,  v. 
Fred  A.  Ingmire,  Respondent,  Impleaded  with  Mary  E«  Campbell  and 
Others.—  Order  affirmed,  without  costs.    All  concurred. 

Luigi  Santacapite,  Respondent,  v.  American  Locomotive  Company, 
Appellant. — Judgment  and  order  unanimously  affirmed,  with  costs. 

Marshall  Thomson  and  Elizabeth  Thomson,  as  Administrators,  etc,  of 
Jennie  M.  Thomson,  Deceased,  Appellants,  v.  Malcolm  C.  McNaught, 
Respondent.— Order  unanimously  affirmed,  with  costs,  on  the  authority 
of  Purdy  v.  Purdy  (47  App.  Div.  94).    Lyon,  J.,  not  sitting. 

Lillian  M.  Tanner,  Respondent,  v.  Benn  Conger  and  Others,  Individually, 
and  as  Directors  of  the  Groton  Bridge  and  Manufacturing  Company  and 
Others,  Appellants. —  Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments to  appellant  to  abide  event.  Motion  granted  requiring  the  plaintiff 
to  state  which  one  of  the  alleged  trustees  it  is  claimed  made  the  alleged  false 
statements,  and  in  other  respects  motion  denied.  All  concurred,  except 
Betts,  J.,  dissenting  and  voting  for  affirmance;  Smith,  P.  J.,  not  sitting. 

Charles  F.  Allen,  Respondent,  v.  George  E.  Johns  and  Others,  Impleaded 
with  John  Johns,  Appellant. — Judgment  unanimously  affirmed,  with  costs. 

Anna  S.  Bailey  and  Edna  D.  Smith,  Appellants,  v.  The  State  of  New 
York,  Respondent.—  Motion  for  reargument  denied. 

Lillian  L.  Carroll,  Respondent,  v.  The  State  of  New  York,  Appellants- 
Motion  denied. 

Samuel  D.  CoykendaU,  Respondent,  v.  William  R.  Harrison  and  Others, 
Constituting  the  Board  of  Water  Commissioners  of  the  City  of  Kingston, 
and  the  City  of  Kingston,  Appellants. —  Decision  amended  by  adding 
thereto  second  question,  to  wit:  2.  If  such  contract  did  not  contem- 
plate ordinary  maintenance  or  repair  did  the  water  board  have  the  right 
to  enter  into  the  same  without  the  assent  of  the  common  council  ? 

James  R.  Curran,  Appellant,  v.  Lake  Champlain  and  Moriah  Railroad 
Company,  Respondent. —  Judgment  affirmed,  with  costs.  All  concurred, 
except  Betts,  J.,  dissenting. 

Charles  W.  Clowe,  as  Trustee  in  Bankruptcy  of  Elizabeth  S.  C.  Seavey, 
a  Bankrupt,  Respondent,  v.  Elizabeth  S.  C.  Seavey  and  Others,  Appel- 
lants.—  Judgment  affirmed,  with  costs.  All  concurred,  except  Smith, 
P.  J.,  dissenting;  Houghton,  J.,  not  sitting. 

Mary  A.  Dopp,  as  Administratrix,  etc.,  of  Horatio  S.  Dopp,  Deceased, 
V.  General  Electric  Company. —  Motion  denied. 

William  Easton  and  Others,  Respondents,  v.  New  York  State  National 
Bank,  Albany,  Appellant. — Judgment  and  orders  unanimously  affirmed, 
with  costs. 

Orrin  Elmer,  Appellant,  v.  Milton  F.  Ufford  and  George  O.  PoUett, 
Respondents. —  Motion  granted,  unless  appellant  serves  printed  ca«eonor 
before  Saturday,  May  eighteenth,  and  brings  the  case  on  for  argument  on 
Wednesday,  May  twenty-second,  in  which  case  motion  is  denied. 
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Nicholas  J.  Farone,  Respondent,  y.  Julius  Mendelsohn,  Appellant. — 
Order  ai&rmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Edward  Fitzpatrick,  as  Administrator,  etc.,  of  George  L.  Fitzpatrick, 
Deceased,  Appellant,  v.  Boston  and  Maine  Railroad,  Respondent.— Motion 
denied. 

Lilla  Vane  Gk>odrich,  Appellant,  v.  George  Gains  GKx)drich,  Respondent. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Eugene  Howard,  Respondent,  v.  John  A.  Smith,  Appellant. —  Order 
affirmed,  with  costs.    All  concurred;  Lyon,  J.,  not  sitting. 

Charles  A.  Johnson,  as  Executor,  etc,  of  Jane  B.  Johnson,  Deceased, 
Appellant,  v.  The  State  of  New  York,  Respondent.—  Motion  for  reargu- 
ment  denied. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Luther  Bush- 
nell.  Deceased.  Royal  D.  Woolsey,  as  Special  Guardian  of  Kenneth 
Bushnell,  Appellant;  Elizabeth  Bushnell  and  Others,  Respondents. — 
Decree  unanimously  affirmed,  with  costs  to  special  guardian,  appellant, 
and  to  respondent,  both  x)ayable  out  of  the  estate.  All  concurred;  Smith, 
P.  J.,  not  sitting. 

In  the  Matter  of  the  Application  of  the  Board  of  Water  Supply  of  the 
City  of  New  York  to  Acquire  Real  Estate  in  the  County  of  Ulster  under 
Chapter  734  of  the  Laws  of  1905,  and  the  Acts  Amendatory  Thereof,  for  the 
Purpose  of  Providing  an  Additional  Supply  of  Pure  and  Wholesome 
Water  for  the  Use  of  the  City  of  New  York.  (Ashokan  Reservoir:  Parcels 
20a,  44,  sea,  66b,  56c,  78,  275,  781, 800,  801  and  868);  (Northern  Aqueduct;  Par- 
cels 145,  154,  155,  164b,  189,  201  and  209.)  Samuel  D.  Coykendall  and 
Others,  Appellants;  The  City  of  New  York,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  All  concurred,  except  Smith, 
P.  J.,  not  voting. 

Thomas  J.  Meade,  Respondent,  v.  Arthur  E.  La  Marche,  Appellant. — 
Motion  denied. 

In  the  Matter  of  the  Designation  of  a  Justice  to  Hold  Trial  and  Special 
Term  Appointed  to  Be  Held  in  the  County  of  Otsego. —  Honorable  William 
P.  Rudd,  a  justice  of  the  Supreme  Court  of  the  third  judicial  district,  is 
hereby  designated  to  hold  the  Trial  and  Special  Term  api>ointed  to  be 
held  in  the  county  of  Otsego  commencing  upon  June  8,  1912. 

Joseph  Osset,  Respondent,  v.  Martin  Welch,  Appellant. — Judgment  and 
order  unanimously  affirmed,  with  costs. 

Mabel  Pattee,  as  Administratrix,  etc,  of  Howard  Pattee,  Deceased, 
Respondent,  v.  Hudson  Valley  Railway  Comx)any,  Appellant.— Motion 
denied. 

Joseph  Payette  and  Julius  Mendelsohn,  Respondents,  v.  Nicholas  J. 
Farone,  Appellant.—  Order  affirmed,  without  costs.    All  concurred. 

The  People  of  the  State  of  New  York  ex  reL  Richard  S.  Steves,  Appel- 
lant, V.  John  E.  Kraft  and  Others,  Constituting  the  Civil  Service  Commis- 
sion of  the  State  of  New  York,  Respondents. —  Final  order  reversed,  with 
costs,  and  motion  for  mandamus  granted,  with  fifty  dollars  costs  and  dis- 
bursements, upon  the  ground  that  the  decision  of  the  Commission  in  trans- 
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ferring  the  position  from  the  competitive  to  the  exempt  class  is  palpably 
erroneous  and  UlegaL     All  concurred,  except  Betts,  J.,  dissenting. 

The  People  of  the  State  of  New  York  ex  rel.  John  H.  Campbell,  Appel- 
lant, V.  John  E.  Kraft  and  Others,  Constituting  the  Civil  Service  Com- 
mission of  the  State  of  New  York,  Respondents. —  Order  affirmed,  with 
costs.     All  concurred,  except  Kellogg  and  Houghton,  JJ.,  dissenting. 

The  People  of  the  State  of  New  York,  Plaintiff,  v.  MetropoUtan  Surety 
Company,  Defendant.  In  the  Matter  of  Leonhard  Bauer,  Doing  Business 
as  the  L.  Bauer  Iron  "Works,  Claimant,  Resiwndent,  v.  John  F.  Y'^awger, 
as  Receiver  of  the  Metropolitan  Surety  Company,  Appellant.— Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied, 
without  costs,  on  authority  of  People  v.  Metropolitan  Surety  Co.  (Matter 
of  Fl-eet)^  decided  by  the  Court  of  Appeals  (206  N.  Y.  135).  All  concurred, 
except  Kellogg  and  Houghton,  JJ.,  dissenting  on  the  ground  that  the 
rights  of  the  claimant  were  fixed  through  the  lien  prior  to  the  insolvency 
of  the  surety  company. 

The  People  of  the  State  of  New  York  ex  rel.  Mary  G.  Staples  and 
Others,  Appellants,  v.  William  Sohmer,  as  Comptroller  of  the  State  of 
New  York,  Respondent.—  Motion  granted. 

Public  Service  Connnission,  Second  District,  Town  of  Mamaroneck  and 
Village  of  Mamaroneck,  Respondents,  v.  Westchester  Street  Railroad 
Company,  Appellant. —  Judgment  afiirmed,  with  costs,  with  the  right  to 
the  defendant  to  continue  to  issue,  as  at  present,  rebate  tickets  pending 
an  appeal  from  this  judgment  to  the  Court  of  Appeals,  providing  such 
apt>eal  be  taken  forthwith  and  brought  on  for  argument  with  reasonable 
dispatch.    All  concurred. 

Luigi  Santacapite,  Respondent,  v.  American  Locomotive  Company, 
Appellant.—  Motion  for  leave  to  go  to  Court  of  Appeals  denied. 

William  F.  Sticklin,  Appellant,  v.  Nelson  T.  Porter  and  Ella  C.  Orcutt, 
Respondents. —  Order  modified  by  striking  therefrom  as  follows:  "'  Costs 
before  notice  of  trial,  ten  dollars,  ^^  in  the  costs  as  taxed  to  each  defendant, 
and  as  so  modified  affirmed,  without  costs  in  this  court,  except  printing 
disbiu'sements  to  both  defendants.     AU  concurred. 

Lillian  M.  Tanner  v.  Benn  Conger  and  Others. —  Order  amended  by 
striking  therefrom  "to  abide  event." 


Second  Department,  June,  1912. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  CHARiiBS  E. 
McDermott,  as  Administrator,  etc.,  of  John  McDermott,  Deoeased, 
Respondent. 

Catherine  L.  Freeman  and  Esther  E.  iRViNe,  Appellanta. 

Decedent's  estate— gift —good  will  and  profits  of  business. 
Reargument  of  an  appeal  from  a  decree  of  the  Surrogate's  Court  of  the 
county  of  Kings,   entered  in  said  Surrogate's  Court  on  the  2d  day  of 
November,  1910,  settling  and  allowing  the  accounts  of  Charles  E.  McDer- 
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mott,  as  administrator,  etc.,  of  John  McDermott,  deceased.     (See  147  App. 
Div.  934.) 

HiRSCHBERa,  J.:  The  parties  to  the  appeal  are  the  children  of  John 
McDermott,  who  died  intestate  in  Brooklyn  in  the  year  1909,  at  the  age  of 
eighty  years,  from  the  effects  of  paralytic  strokes,  one  received  in  the 
year  1904,  and  the  second  one  a  month  before  his  death.  On  the  settle- 
ment of  the  estate  a  nmnber  of  items  were  disputed,  but  on  the  appeal 
the  appellants  limit  the  review  to  the  question  of  the  respondent's  lia- 
bility to  account  for  the  good  will  and  the  profits  of  the  business  of  the 
deceased  which  was  carried  on  by  the  respondent  during  the  last  Ave 
years  of  the  life  of  the  deceased,  a  question  as  to  the  rent  of  certain  prop- 
erty claimed  to  have  been  unaccounted  for,  and  an  item  of  $25,000  which, 
it  is  undisputed,  the  respondent  received  in  the  year  1904,  and  which  was 
the  proceeds  of  the  sale  of  some  real  estate  in  Brooklyn  belonging  to  the 
deceased.  The  case  is  not  clear  as  to  the  items  of  good  will  and  profits  of 
the  business  and  the  claimed  balance  of  the  rent,  but  it  is  quite  obvious 
that  the  duty  devolves  on  the  respondent  to  account  for  the  sum  of 
$20,000  belonging  to  the  deceased  and  received  by  him  (the  respondent). 
Several  witnesses  testified  that  the  respondent  admitted  that  he  had 
received  the  money  for  the  sale  of  the  real  estate,  and  he  admitted  it  him- 
self. This  was  all  the  proof  which  the  parties  could  make  in  the  matter, 
namely,  that  the  proceeds  of  the  sale  of  a  piece  of  property  sold  by  his 
father  in  the  latter's  lifetime  came  into  his  (the  respondent's)  possession. 
The  learned  counsel  for  the  respondent  states  in  his  brief  with  reference 
to  the  item  that  it  was  a  gift  inter  vivos  and  that  it  hod  all  the  essential 
elements  of  a  valid  gift.  It  is  a  sufficient  answer  to  this  claim  to  say  that 
the  learned  surrogate  has  not  found  as  a  faot  that  the  money  was  given 
to  the  respondent,  nor  has  he  found  any  otlier  facts  from  which  a  gift 
may  fairly  be  inferred.  The  respondent's  claim  that  the  money  was  given 
to  him  by  the  deceased  is  in  effect  an  admission  that  it  has  not  been 
repaid  to  the  deceased  or  used  for  his  benefit.  The  conclusion  reached  by 
the  learned  surrogate  appears  to  have  been  based  upon  the  fact  that  proof 
of  the  possession  by  the  respondent  of  funds  belonging  to  the  deceased 
prior  to  his  death  is  insufficient  on  which  to  base  any  assumption  of  indebt- 
edness or  to  require  an  accounting.  I  think  that  as  the  proof  establishes 
beyond  dispute  the  fact  that  the  respondent  transacted  his  father's  busi- 
ness during  the  years  of  the  latter's  illness  preceding  his  death,  it  became 
the  respondent's  duty  to  account  for  the  $25,000  belonging  to  the  deceased 
which  he  received,  and  that  there  must  accordingly  be  a  reversal  of  the 
decree.  The  reversal  will  be  upon  questions  of  fact  as  well  as  upon  ques- 
tions of  law,  and  will  leave  open  for  such  additional  evidence  as  the  par- 
ties may  desire  to  offer  the  questions  undetermined  on  this  appeal  in 
reference  to  the  accoiuiting  for  the  good  will  and  profits  of  the  business 
and  the  rents  collected.  Jenks,  P.  J.,  Burr,  Woodward  and  Rich,  JJ., 
concurred.  Decree  of  the  Surrogate's  Court  of  Kings  county  reversetl  on 
reargument,  and  new  trial  granted,  costs  to  abide  the  event,  and  matter 
remitted  to  said  Surrogate's  Court  to  proceed  in  accordance  with  opinion. 
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The  People  of  the  State  of  New  York  ex  rel.  WiiiULAM  Bbttkr, 
Appellant,  v.  William  H.  McLaughlin,  Warden  of  the  City  Prison, 
Respondent. 

Habeas  corpus— failure  to  connect  defendant  with  crime  charged. 

Appeal  by  the  relator  from  an  order  of  the  Special  Term,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  29th  day  of  March,  1912, 
dismissing  a  writ  of  habeas  corpus. 

Thomas,  J.:  The  relator  appeals  from  an  order  dismissing  a  writ  of 
habeas  corpus..  The  relator  was  arrested  on  a  warrant  issued  by  a  magis- 
trate upon  the  complaint  of  Elracke,  Assistant  Commissioner  of  the 
Department  of  Agriculture,  for  having  in  his  possession,  offering  and 
exposing  for  sale,  and  selling,  oleomargarine,  and  upon  arraignment  the 
defendant  demanded  an  examination,  whereupon  the  testimony  of  two 
witnesses  was  taken,  Kracke  and  Geisler,  a  chemist.  It  appears  that 
Kracke  did  not  see  the  relator;  that  the  latter  made  no  representations  to 
him  with  reference  to  the  sale  of  the  article;  that  the  relator  was  not 
present  at  the  sale;  that  the  witness  did  not  see  any  sale;  and  that  what 
was  given  to  the  chemist  was  no  part  of  what  was  offered  for  sale.  In 
other  words,  the  defendant  is  neither  directly  nor  indirectly  shown  to 
have  been  connected  with  the  transaction,  or  to  have  been  related  to  it  in 
any  form  or  to  the  substance  that  was  given  to  and  analyzed  by  the  chemist 
The  order  dismissing  the  proceedings  should  be  reversed  and  the  relator  dis- 
charged. Burr,  Woodward  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not  vot- 
ing.   Order  reversed,  writ  sustained,  and  relator  discharged  from  custody. 


Thomas  Palmer,  Appellant,  v,  Arthur  SchwarzeiStback  and  Others. 

Respondents. 

Practice  —  change  of  venue. 

Appeal  by  the  plaintiff  from  an  order  of  the  Special  Term,  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  17th  day  of  April, 
1912,  changing  the  place  of  trial  from  Westchester  to  New  York  county  on 
the  ground  that  the  latter  was  the  proper  county. 

Woodward,  J. :  Defendants  moved  the  court  under  the  provisions  of 
section  987  of  the  Code  of  Civil  Procedure  for  a  change  of  venue  upon  the 
ground  that  Westchester  county  was  not  the  proper  county  and  on  the 
further  ground  of  the  convenience  of  witnesses.  The  motion  was  granted 
upon  the  first  ground,  and  the  plaintiff  appeals  from  the  order,  urging 
that  as  the  defendants  had  failed  to  demand  that  the  case  be  removed  to 
the  proper  county  on  or  before  the  8er\'ice  of  an  answer,  as  provided  in 
section  986  of  the  Code  of  Civil  Procedure,  the  court  was  without  power 
to  order  the  change.  The  question  appears  to  have  been  determined 
adversely  to  the  plaint iff^s  contention.  (Cronin  v.  Manhattan  Transit  Co.^ 
124  App.  Div.  543,  544,  and  authority  there  cited.)  The  order  appealed 
from  should  be  affirmed,  with  ten  dollars  costs  and  disbursements     Burr, 
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Thomas  and  Rich,  J  J. ,  concurred ;  Jenks,  P.  J. ,  not  votmg.    Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 


Bertram  Ball,  Appellant,  v.  Eber  S.  Wood,  Respondent.— Motion 
denied,  on  condition  that  the  appellant  perfect  his  appeal,  place  the  case 
on  the  calendar,  and  be  ready  for  argument  at  the  next  term  of  this  court; 
otherwise,  motion  granted,  with  ten  dollars  costs.  Present — Jenks,  P.  J., 
Burr,  Thomas,  Woodward  and  Rich,  JJ. 

James  Dyer,  Respondent,  v.  JohnL.  Radermacher,  Appellant. —  Motion 
denied,  with  costs.  Present— Jenks,  P.  J.,  Burr,  Thomas,  Woodward 
and  Rich,  J  J. 

Stephen  H.  Famham,  as  Administrator,  etc.,  Respondent,  v.  Thomas 
E.  Clark  and  Another,  as  Executors,  etc.,  Appellants.—  Motion  forreargu- 
ment  denied,  with  ten  dollars  costs.  Present — Jenks,  P.  J.,  Burr, 
Thomas,  Woodward  and  Rich,  JJ. 

Catherine  Hayes,  Respondent,  v.  Edmond  J.  Hayes,  Appellant. —  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  granted,  without  costs. 
Present — Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Howard  Estates  Development  Company,  Resi>ondent,  v.  Benjamin  E. 
Valentine  and  Others,  Appellants. — Motion  denied,  with  costs.  Present 
— Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

In  the  Matter  of  the  Supplementary  Proceedings  of  Harris  Blackman, 
Judgment  Creditor,  v.  Philip  Leizerkowitz  and  Others,  Judgment  Debt- 
ors—  Motion  granted,  without  costs.  Present — Jenks,  P.  J.,  Burr, 
Thomas,  Woodward  and  Rich,  JJ. 

In  the  Matter  of  Acquiring  Title  by  the  City  of  New  York  to  Cer- 
tain Lands,  etc..  Situated  on  the  Westerly  Side  of  Old  Stone  Road,  etc., 
in  the  Borough  of  Richmond,  etc.,  as  a  Site  for  School  Purposes,  etc. — 
Motion  granted.  Present — Jenks,  P.  J.,  Burr,  Thomas  Woodward  and 
Rich,  JJ. 

In  the  Matter  of  the  Petition  of  William  W.  Farley,  as  State  Commis- 
sioner of  Excise,  for  an  Order  Revoking  and  Canceling  Liquor  Tax  Cer- 
tificate No.  22,358,  Issued  to  Raffaelo  Pelliccio. —  Motion  denied,  with  costs. 
Present  —  Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

In  the  Matter  of  Robert  H.  Haskell,  an  Attorney  at  Law. — Motion 
denied,  without  costs.  Present— Jenks,  P.  J.,  Burr,  Thomas,  Woodward 
and  Rich,  J  J. 

In  the  Matter  of  the  Application  of  Julia  H.  Scofield,  for  Payment  to 
Her  of  Award  Made  to  Unknown  Owners,  etc.,  in  a  Proceeding  to  Acquire 
Title  to  Lands  for  a  School  Site  for  Public  School  13  in  the  Borough  of 
Richmond,  etc. —  Motion  granted,  and  matter  referred  to  Meier  Stein- 
brink,  Esq.  Present  —  Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and 
Rich,  JJ. 

In  the  Matter  of  the  Application  and  Petition  of  J.  Edward  Simmons, 
etc.  (Hill  View  Reservoir,  Section  No.  1.)  (Matter  of  William  R.  Ware 
and  Others.)  —  Order  resettled  on  consent.  Present  —  Burr,  Thomas, 
WtKxlward  imd  Rich,  J  J. 
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In  the  Matter  of  the  Application  of  M.  J.  Walsh,  as  Deputy  (Comptroller, 
etc.,  for  an  Order  Transferring  Certain  Court  and  Trust  Funds  from  the 
New  York  Life  Insurance  and  Trust  Comjiany,  etc.,  to  the  Chamberlain, 
etc.  (Kings  County  Proceeding. ) — Motion  denied,  without  costs.  Present 
—  Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

In  the  Matter  of  the  Application  of  M.  J.  Walsh,  as  Deputy  Comptroller, 
etc.,  for  an  Order  Transferring  Certain  Court  and  Trust  Funds  from  the 
New  York  Life  Insurance  and  Trust  Company,  etc.,  to  the  Chamberlain, 
etc.  (Queens  County  Proceeding.)  —  Motion  denied,  without  costa  Pres- 
ent—Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Lena  Kratenstein,  Appellant,  v.  Lena  Weiss,  Respondent. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Burr,  Thomas, 
Woodward  and  Rich,  J  J. 

Herman  Lazarus,  an  Infant,  etc.,  Appellant,  v.  Antonio  Eisler  and 
Another,  Copartners,  etc.,  Respondents. —  Motion  denied,  with  costs. 
Present  —  Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

John  McCann  and  Others,  as  Executors,  etc.,  Respondents,  v.  James 
Sullivan,  Appellant,  Impleaded  with  Others. —  Motions  denied,  without 
costs.     Present  —  Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Julia  McCloskey,  Plaintiff,  v.  Alexander  S.  Lyman  and  Others,  Defend- 
ants.—  Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Burr,  Woodward  and  Rich,  JJ. 

William  Meyers,  Appellant,  v.  Max  Man  tell.  Respondent. —  Motion 
denied,  without  costs,  without  prejudice  to  renew  at  the  Appellate  Term. 
Present  —  Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Adam  Partenf elder,  Plaintiff,  v.  Isadore  Finkler,  Defendant. —  Motion 
denied,  without  costs.  Present — Jenks,  P.  J.,  Burr,  Thomas,  Woodward 
and  Rich,  JJ. 

Francis  Pierpoint,  an  Infant,  etc..  Respondent,  v.  Fifth  Avenue  Coach 
Company,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  without  costs.  Present — Jenks,  P.  J.,  Burr,  Thomas,  Woodward 
and  Rich,  J  J. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Stephen  Kramer, 
Appellant. —  Motion  denied  on  condition  that  the  appellant  perfect  his 
appeal,  place  the  case  ui>on  the  next  calendar  of  this  court  and  be  ready 
for  argument  when  reached;  otherwise,  motion  granted.  Present  — 
Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Robert  Love, 
Appellant. —  Motion  denied  on  condition  that  the  appellant  serve  his  case 
on  appeal  within  Ave  days,  place  it  upon  the  next  calendar  of  this  court 
and  be  ready  for  argument  when  reached;  otherwise,  motion  granted. 
Present  —  Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Pasquale  Scotta, 
Appellant. —  Motion  denied  on  condition  that  the  appellant  perfect  his 
appeal,  place  the  case  ui)on  the  next  calendar  of  this  court  and  be  ready 
for  argument  when  reached ;  otherwise,  motion  granted.  Present  —  Jenks, 
P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Eugene  A.  Rudiger  and  Another,  Plaintiffs,  v.  James  S.  Coleman  and 
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Others,  Defendants. — Motions  denied.  In  our  opinion  leave  to  appeal  to 
the  Court  of  Api)eals  is  unnecessary.  Present  —  Jenks,  P.  J.,  Burr, 
Thomas,  Woodward  and  Pich,  J  J. 

Charles  Sprintz,  Respondent,  v.  Michael  Cooper,  Appellant. —  Motion 
denied  on  condition  that  the  appellant  perfect  his  appeal,  place  the  case 
at  the  foot  of  the  present  calendar  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Samuel  Sprintz,  Respondent,  v.  Michael  Cooper,  Appellant.— Motion 
denied  on  condition  that  the  appellant  perfect  his  appeal,  place  the  case 
at  the  foot  of  the  present  calendar  and  be  ready  for  argumeat  when 
reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Clare  F.  Thomas,  Respondent,  v.  John  H.  Springer,  Appellant.— 
Motion  granted,  with  costs.  Present— Jenks,  P.  J.,  Burr,  Thomas, 
Woodward  and  Rich,  JJ. 

Elias  T.  Bragaw,  as  Administrator  De  Bonis  Non  with  the  Will 
Annexed,  etc.,  of  William  Bragaw,  Deceased,  Respondent,  v.  Theodore 
W.  Stemmler  and  Others,  Appellants,  Impleaded  with  Title  Guarantee 
and  Trust  Company  and  Others,  Respondents. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J. ,  Burr,  Thomas, 
Woodward  and  Rich,  JJ.,  concurred.  • 

Walter  L.  Benn,  Appellant,  v.  Harry  H.  Greenburg,  Respondent. — 
Motion  denied,  with  costs,  with  leave  to  renew  in  the  event  that  the 
appeal  is  not  prosecuted  with  due  diligence.  Present  —  Hirschberg,  Burr, 
Thomas,  Woodward  and  Rich,  J  J. 

Frederick  B.  Cole,  Respondent,  v.  Anna  M.  Kunkely,  Individually  and 
as  Administratrix  of  Max  R.  Kunkely,  Deceased,  and  Others,  Appellants.  — 
Motion  for  reargument  denied,  with  ten  dollars  costs.  Present  —  Hirsch- 
berg, Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Julia  Gurrie,  as  Administratrix,  etc.,  of  Michael  Gvurie,  Deceased, 
Respondent,  v.  The  New  York  and  North  Shore  Traction  Company, 
Appellant. —  Motion  to  resettle  order  denied,  without  costs.  Present  — 
Hirschberg,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Josephine  Hyde,  as  Administratrix,  etc.,  of  George  Hyde,  Deceased, 
Respondent,  v.  Richard  Baldwin,  Jr.,  Appellant,  Impleaded  with  Robert 
K.  Everett  and  John  J.  McLaughlin,  Defendants. —  Motion  for  reargu- 
ment or  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  without  costs. 
Present  —  Hirschberg,  Burr,  Thomas,  Woodward  and  Rich,  JJ. 

In  the  Matter  of  John  H.  Atkins,  an  Attorney. — Motion  denied,  with- 
out prejudice  to  renew  after  determination  of  respondent's  d;ppeal. 
Present  —  Hirschberg,  Thomas,  Carr,  Woodward  and  Rich,  J  J. 

In  the  Matter  of  the  Application  of  Daniel  Elliott  for  a  Writ  of  Habeas 
Corpus. —  Motion  denied,  on  condition  that  the  appellant  perfect  his 
appeal  within  thirty  days,  place  the  case  on  the  next  calendar,  and  be 
ready  for  argument  when  reached;  otherwise,  motion  granted.  Present 
—  Hirschberg,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Montague  Lessler,  Resjwndent,  v.  Eliza  De  Loynes,  Impleaded,  etc, 
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Appellant. —  Motion  for  reargument  granted  and  case  set  down  for  Wed- 
nesday, October  2, 1912.  Present  —  Hirschberg,  Burr,  Thomas,  Woodward 
and  Rich,  J  J. 

Michael  McPartland,  Respondent,  v.  George  H.  Reeves,  Appellant.— 
Motion  for  reargument  denied,  with  ten  dollars  costs.  Two  alleged 
grounds  of  negligence  were  submitted  to  the  jury,  for  only  one  of  which 
defendant  could  be  held  liable.  It  is  impossible  to  determine  upon  which 
ground  the  jury  based  its  verdict.  Present  —  Hirschberg,  Burr,  Thomas, 
Woodward  and  Rich,  JJ. 

The  People  of  the  State  of  New  York  ex  reL  John  W.  Mann,  Relator, 
V.  William  R  Baker,  as  Police  Commissioner  of  the  City  of  New  York, 
ResiK>ndent. —  Decision  modified  by  providing  for  a  new  trial  of  the 
charges  before  the  commissioner  or  one  of  his  deputies.  Present  — 
Hirschberg,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Thomaso  Quaranta,  Respondent,  v.  The  Griffin- White  Shoe  Company, 
Appellant. —  Motion  for  stay  denied,  with  costs.  Present  — Hirschberg, 
Burr,  Thomas,  Woodward  and  Rich,  JJ. 

Miles  Reid,  an  Infant,  by  Patrick  Reid,  His  Guardian  ad  Litem,  Respond- 
ent, V.  The  New  Yorl^  and  New  Jersey  Telephone  Company,  Appellant. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  without  costs. 
Present  —  Hirschberg,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

Millie  H.  Sayer,^  Appellant,  v.  The  City  of  New  York,  Respondent. — 
Motion  for  reargpmient  denied,  with  costs.  Present  —  Hirschberg,  Burr, 
Thomas,  Woodward  and  Rich,  J  J. 

Charles  Willis,  Resjiondent,  v.  Robert  K.  Everett,  Appellant,  Impleaded 
with  Richard  Baldwin,  Jr.,  and  John  J.  McLaughlin,  Defendants.— 
Motion  for  reargument  or  for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  without  costs.  Present  —  Hirschberg,  Burr,  Thomas,  Woodward 
and  Rich,  JJ. 

Timothy  P.  AUen,  Appellant,  v.  Alfred  E.  Smith  and  Others,  Compos- 
ing the  Board  of  Trustees  of  the  Village  of  Bronx ville.  Respondents. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  upon  the  opin- 
ion of  Mr.  Justice  Tompkins  at  Special  Term.  Jenks,  P.  J.,  Burr,  Wood- 
ward and  Rich,  JJ.,  concurred;  Thomas,  J.,  dissented. 

Rufus  H.  Brown,  Appellant,  v.  John  C.  Cochran,  Respondent. —  Judg- 
ment affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Carr, 
Woodward  and  Rich,  JJ.,  concurred. 

George  G.  Belden,  as  Administrator  de  Bonis  Non,  etc..  Respondent,  v. 
Charles  W.  Coleman,  as  Executor,  etc.,  Appellant. —  Motion  to  dismiss 
appeal  denied,  without  costs.  Present  —  Hirschberg,  Burr,  Thomas, 
Woodward  and  Rich,  JJ. 

Michael  J.  Callahan,  Respondent,  v.  Michael  Matus,  Appellant,  and 
Others. —  Motion  to  open  default  granted,  on  condition  that  the  appellant 
pay  respondent  ten  dollars  costs,  ijerfect  the  appeal,  place  the  case  on  the 
next  calendar,  and  be  ready  for  arg^ument  when  reached;  otherwise, 
motion  denied,  with  ten  dollars  costs.  Present  —  Hirschberg,  Burr, 
Thomas,  Woodward  and  Rich,  J  J. 

In  the  Matter  of  the  Application  of  Julia  H.  Scofield  for  Payment  to  Her 
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of  Award  Made  to  Unknown  Owners,  etc  Public  School  No.  13,  Borough 
of  Richmond,  etc.— Motion  granted,  and  referee's  report  confirmed. 
Present  —  Hirschberg,  Burr,  Carr,  Woodward  and  Rich,  JJ. 

In  the  Matter  of  the  Application  of  Thomas  Benton  Wilg^us  for  Admis- 
sion to  the  Bar. —  Application  granted.  Present  —  Hirschberg,  Burr, 
Thomas,  Carr  and  Rich,  J  J. 

Mary  Lutkins,  Plaintiff,  v.  Theodore  L.  Lutkins,  Jr.,  Respondent. — 
Motion  denied,  without  costs.  Present  —  Hirschberg,  Burr,  Thomas, 
Carr  and  Rich,  JJ. 

Abraham  Sotsky,  Respondent,  v.  Abraham  Cohen,  Appellant. — Motion 
to  open  default  granted,  and  case  placed  on  the  next  calendar  of  this  court 
on  condition  that  the  appellant  pay  the  respondent  twenty-five  dollars 
within  ten  days;  otherwise,  motion  denied,  with  ten  dollars  costs.  Present 
—  Hirschberg,  Burr,  Thomas,  Carr  and  Rich,  JJ. 

Eliza  Sullivan,  as  Administratrix,  etc.,  Respondent,  v.  Greenhut-Siegel 
Cooper  Company,  Appellant. — Motion  to  amend  notice  of  appeal  granted 
by  striking  out  therefrom  that  portion  thereof  relating  to  an  appeal  from 
the  judgment.  Motion  for  stay  of  proceedings  pending  the  hearing  of  the 
appeal  from  the  order  denying  motion  for  a  new  trial  granted  on  condition 
that  within  ten  days  from  the  entry  of  this  order  the  appellant  give  a 
written  undertaking  to  the  effect  that  it  will  pay  all  costs  and  damages 
which  may  be  awarded  against  it  on  the  appeal,  not  ex(!eeding  $500,  and 
that  if  the  order  appealed  from  is  affirmed,  or  the  appeal  is  dismissed,  it 
wiU  pay  the  sum  recovered  or  directed  to  be  paid  by  the  judgment  in  this 
action.    Present  —  Hirschberg,  Burr,  Thomas,  Carr  and  Rich,  J  J. 

Edward  C.  Cooley,  Sr.,  Plaintiff,  v.  Robert  C.  Burnside,  as  Treasurer  of 
James  A.  Garfield  Council  No.  41  of  the  Junior  Order  of  United  American 
Mechanics  of  the  State  of  New  York,  Defendant. —  Submission  of  contro- 
versy dismissed  on  argument,  without  costs,  and  without  prejudice  to  a 
renewal  of  the  submission  upon  a  new  statement  of  facts.  Hirschberg, 
BiuT,  Thomas,  Carr  and  Rich,  JJ.,  concurred. 

Andrew  GuUicksem,  Respondent,  v.  The  Central  Railroad  Company  of 
New  Jersey,  Appellant. — ^Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Hirschberg,  Carr  and  Woodward,  JJ.,  concurred;  Burr  and 
Thomas,  JJ.,  dissented. 

William  Noble,  Respondent,  v.  Sarah  J.  Noble,  etc.,  Appellant.—  Judg- 
ment affirmed  by  default,  with  costs.  Hirschberg,  Burr,  Thomas,  Carr 
and  Rich,  JJ.,  concurred. 

George  Olshinsky,  Respondent,  v.  Adelia  Meisels  and  Others,  Appel- 
lants.—Judgment  affirmed  by  default,  with  costs.  Hirschberg,  Burr, 
Thomas,  Carr  and  Rich,  JJ.,  concurred. 

Thomas  H.  Smith,  Appellant,  v.  Clementine  Smith,  Respondent. — 
Judgment  affirmed,  with  costs.  No  opinion.  Thomas,  Carr,  Woodward 
and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not  voting. 

Katharine  C.  Ferris,  Respondent,  v.  William  Seymour,  Appellant. — Judg- 
ment and  order  of  the  County  Court  of  Westchester  county  affirmed,  with 
costs.  No  opinion.  Burr,  Thomas,  Woodward  and  Rich,  JJ.,  concurred; 
Jenks,  P.  J.,  not  voting. 
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William  H.  Fitzgerald,  Appellant,  v.  Interborough  Rapid  Transit  Com- 
pany, Respondent. —  Order  afOxmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Hirschberg,  Burr,  Thomas,  Woodward  and 
Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Application  and  Petition  of  Seth  Low  and  Others, 
Constituting  the  Board  of  Rapid  Transit  Railroad  Commissioners  of  the 
City  of  New  York,  for  and  on  Behalf  of  Said  City,  for  the  Appointment  of 
Commissioners  of  Appraisal,  etc..  Relative  to  Acquiring  a  Perpetual 
Underground  Right,  et<;.,  under  Joralemon  Street,  etc.  William  R.  Will- 
cox  and  Others,  Constituting  the  Public  Service  Commission  of  the  State 
of  New  York  for  the  First  District,  as  Successors  to  the  Board  of  Rapid 
Transit  Railroad  Commissioners,  for  and  on  Behalf  of  the  City  of  New 
York,  and  The  City  of  New  York,  Appellants;  Packer  and  the  Packer 
Estate,  Respondents.  (Joralemon  Street,  Packer  Parcels.)  —  Order  in  so 
far  as  appealed  from  affirmed,  with  ten  dollars  costs  and  disbursements, 
on  the  authority  of  Matter  of  Low  {Mynderse,  Notman  and  Abbott  Parcels) 
(ante,  p.  572),  decided  herewith.  Jenks,  P.  J.,  Hirschberg,  Woodward  and 
Rich,  JJ.,  concurred;  Burr,  J.,  dissented. 

Lorena  Ridgely  Jones,  Appellant,  v.  Carolyn  A.  Dow,  Respondent. — 
Order  afOrmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Hirschberg,  Burr,  Thomas,  Woodward  and  Rich,  J  J.,  concurred. 

Adaline  Losee,  Respondent,  v.  Frederick  W.  Whitridge,  as  Receiver  of 
the  Union  Railway  Company  of  New  York  City,  Appellant.— Judgment 
and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  J  J. 

Henry  Mayen,  Respondent,  v.  The  Fishkill  Electric  Railway  Com- 
pany, Appellant—  Order  unanimously  affirmed,  with  costs.  No  opinion. 
Present — Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  J  J. 

Bertha  E.  Nahe,  Individually  and  as  Administratrix  with  the  Will 
Annexed,  etc.,  of  Louise  E.  Nahe,  Deceased,  Respondent,  v.  Henry  J. 
Bauer  and  Others,  Defendants,  Impleaded  with  Clark  D.  Rhinehart; 
Appellant.  (Action  No.  1.)  —  Judgment  affirmed,  with  costs.  No  opinion. 
Thomas,  Carr,  Woodward  and  Rich  JJ.,  concurred;  Jenks,  P.  J.,  dissented. 

AnnaQuinn,  Respondent,  v.  John  E.  Quinn,  Appellant. — Order  modified 
in  accordance  with  stipulation  filed  by  respondent's  attorney,  and  as,  modi- 
fied affirmed,  without  costs.  No  opinion.  Hirschberg,  Burr,  Thomas, 
Woodward  and  Rich,  JJ.,  concurred.  Order  to  be  settled  before  Mr. 
Justice  Woodward  on  Monday,  June  24,  1912. 

Dominik  Sikorsky,  Respondent,  v.  Martin  &  White  Company,  Appel- 
lant.— Judgment  and  order  affirmed,  with  costs.  No  opinion.  Thomas, 
Woodward  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  and  Carr,  J.,  dissented. 

Josiah  T.  Smith,  Appellant,  v.  George  F.  Smith  and  Others,  Defend- 
ants, Impleaded  with  Marf^aret  L.  Smith,  Respondent. — Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Burr,  Thomas, 
Woodward  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not  voting. 

Dennis  White,  Respondent,  v.  New  York  Military  Academy  Realty 
Company,  Appellant. —  Judgment  and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  on  the  authority  of  Clark  v.  Keto  York 


Digitized  by  VjOOQIC 


Cases  Reported  with  Brief  Syllabi.  923 


App.  Div.]  Second  Department,  June,  1912. 

Military  Academy  Realty  Co.  (ante,  p.  426),  decided  herewith.  Jenks, 
P.  J.,  Thomas,  Cair,  Woodward  and  Rich,  JJ.,  concurred. 

Cornelia  Whltson  and  Alizina  Tynan,  Impleaded  with  Addle  M.  F. 
Patrick,  Appellant,  v.  Viola  B.  Wicks  and  Others,  Respondents.—  Order, 
m  so  far  as  appealed  from,  afitoned,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Hlrschberg,  Burr,  Thomas,  Carr  and  Woodward, 
JJ.,  concurred. 

Jennie  Caulfield,  Respondent,  v.  John  Oscar  Ball,  as  Trustee  under 
the  Last  Will  and  Testament  of  Mary  Caulfield,  Deceased,  Appellant, 
Impleaded  with  John  A.  Caulfield,  Defendant.— Judgment  modified  by 
striking  therefrom  the  provision  with  regard  to  the  payment  of  arrears  of 
alimony,  counsel  fee  and  costs,  and  the  provision  directing  the  issue  of  execu- 
tion, and  as  so  modified  the  judgment  is  affirmed,  without  costs.  No  opin- 
ion.   Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

The  City  of  New  York,  Respondent,  v.  Benjamin  Blum,  Appellant. — 
Judgment  modified  by  providing  that  the  expense  of  cleaning  the  pond 
and  of  the  construction  of  the  filter  beds  be  payable  by  the  plaintiff, 
instead  of  by  the  defendant,  and  as  so  modified  a£9rmed,  upon  the  opinion 
of  Mr.  Justice  Jaycox  at  Special  Term  (reported  in  72  Misc.  Rep.  243),  with 
costs  to  the  appellant.  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich, 
JJ.,  concurred. 

Margaret  Clancy,  Appellant,  v.  Amos  L.  Prescott  and  Others,  Copart- 
ners, Doing  Business  under  the  Firm  Name  and  Style  of  J.  L.  Prescott 
and  Company,  Respondents. — Judgment  and  order  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Hirschberg,  Burr, 
Thomas  and  Carr,  J  J. 

Frances  Miller  Collier,  Plaintiff,  v.  August  Weidlich  and  Others, 
Defendants.  Surplus  Proceedings:  Jennie  Teplitz,  Appellant,  v.  Charles 
Wenz,  Incorporated,  Respondent.  (Appeai  No.  2.)  — Order  of  the  County 
Court  of  Kings  county  affirmed,  without  costs.  No  opinion.  Jenks,  P.  J., 
Burr,  Thomas,  Woodward  and  Rich,  JJ,,  concurred. 

Frances  Miller  Collier,  Plaintiff,  v.  August  Weidlich  and  Others, 
Defendants.  Surplus  Proceedings:  Jennie  Teplitz,  Appellant,  v.  Charles 
Wenz,  Incorporated,  Respondent.  (Appeal  No.  8.)  —  Order  of  the  County 
Court  of  Kings  county  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  JJ., 
concurred. 

Commissioner  of  Public  Charities  of  the  City  of  New  York,  on  Com- 
X>laint  of  Irene  Plunkett,  Respondent,  v.  Joseph  A.  Walsh,  Appellant. 
—  Judgment  of  the  Court  of  Special  Sessions  reversed  and  proceeding 
dismissed,  on  the  ground  that  the  determination  was  contrary  to  the 
weight  of  credible  evidence.  Jenks,  P.  J.,  Woodward  and  Rich,  JJ.,  con- 
curred; Thomas,  J.,  dissented;  Carr.  J.,  not  voting. 

William  R.  Dieckmann,  Respondent,  v.  Coney  Island  and  Brooklyn 
RaUroad  Company,  Appellant. — Judgment  and  order  unanimously 
affirmed,  with  costs.  No  opinion.  Present — Jenks,  P.  J,,  Thomas,  Carr, 
Woodward  and  Rich,  J  J. 

Robert  Ewen,  Appellant,  v    Thompson-Starrett  Company  and  Others, 
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Respondents. — Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J. , 
Thomas,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 

Agnes  Flaherty,  Appellant,  v.  The  Onward  Construction  Ck)mpany, 
Respondent. — Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event,  upon  the  ground  that  the  complaint  was  sufficient,  and  that  a 
prima  facie  case  was  made.  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  €uid 
Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Mechanic's  Lien  Filed  by  Keshin,  Blitstein  &  Com- 
pany, Respondent,  against  Beckerman  Construction  Company,  as  Owner 
of  Premises  Situate  on  the  Southerly  Side  of  Willoughby  Avenue,  etc. 
Louis  Levin,  Api)ellant. —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  granted,  without  costs,  on  the  ground  that  Levin 
is  to  be  considered  the  assignee  of  the  Beckerman  Construction  Company, 
and  is  entitled  to  a  refund  of  the  deposit,  as  the  lien  had  expired  by  limi- 
tation of  law.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  JJ., 
concurred. 

Louis  Juretie,  Respondent,  v.  New  York  and  Cuba  Mail  Steamship  Com- 
pany, Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.  Present— Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  JJ. 

Sedley  E.  Lee,  Appellant,  v.  The  Brooklyn  Union  Publishing  Company, 
Respondent. — Judgment  and  order  affirmed,  with  costs.  No  opinioa 
Jenks,  P.  J.,  Thomas  and  Woodward,  JJ.,  concurred;  Carr  and  Rich,  JJ., 
dissented. 

Michael  McPartland,  Resxx>ndent,  v.  George  H.  Reeves,  Appellant.— 
Judgment  ai^d  order  reversed  and  new  trial  granted,  costs  to  abide  the 
event,  upon  the  ground  that  the  sole  question  for  the  jury  upon  the  icsue 
of  defendant's  negligence  is  whether  the  injury  was  caused  by  the  neg- 
ligence of  the  defendant  in  the  maintenance  of  the  floor.  Jenks,  P.  J., 
Thomas,  Carr  and  Rich,  JJ.,  concurred;  Hirschberg,  J.,  dissented. 

The  People  of  the  State  of  New  York  ex  rel.  William  Morf,  Relator,  v. 
James  C.  Cropsey,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. — Determination  reversed  on  the  ground  that  it  is  against  the 
weight  of  the  evidence,  and  relator  reinstated,  with  fifty  dollars  costs  and 
disbursements.  Jenks,  P.  J.,  Thomcis,  Carr,  Woodward  and  Rich,  JJ., 
concurred. 

John  Rosstad,  Appellant,  v.  The  Von  Hoveling  American  Composition 
Company,  Respondent. —  Judgment  and  order  unanimously  affirmed,  with 
costs,  ^o  opinion.  Present — Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas 
and  Carr,  JJ. 

George  E.  Shea,  Appellant,  v.  E.  E.  Paul  Construction  Company, 
Respondent. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.  Present— Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  J  J. 

Henry  W.  Specht,  as  Administrator,  etc.,  of  Magdalena  Specht, 
Deceased,  Respondent,  v.  Waterbury  Company,  Appellant.— Judgment 
and  order  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg, 
Burr  and  Carr,  JJ.,  concurred;  Thomas,  J.,  dissented. 
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Charles  Sprintz,  Respondent,  v.  Michael  Cooper,  Appellant.—  Order  of 
the  County  Court  of  Kings  county  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  denied,  without  costs.  No  opinion.  Jenks,  P.  J., 
Burr,  Thomas,  Woodward  and  Rich,  JJ.,  concurred. 

Samuel  Sprintz,  Respondent,  v.  Michael  Cooper,  Appellant. —  Order  of 
the  County  Court  of  Kings  county  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  denied,  without  costs.  No  opinion.  Jenks,  P.  J., 
Burr,  Thomas,  Woodward  and  Rich,  JJ.,  concurred. 

George  M.  Cumming,  Appellant,  v.  Middletown,  Unionville  and  Water 
Gap  Railroad  Company  and  Others,  Respondents.— Motion  denied,  on 
condition  that  the  case  be  argued  when  reached,  June  17,  1912;  otherwise, 
motion  granted,  with  costs.  Present  —  Hirschberg,  Thomas,  Carr,  Wood- 
ward and  Rich,  J  J. 

The  Grolier  Society  of  London,  Appellant,  v.  Othelia  Schaefer,  Respond- 
ent.—Order  of  the  County  Court  of  Westchester  county  modified  by 
requiring  defendant  to  pay  the  trial  fee  and  all  the  disbursements  in  the 
action,  together  with  ten  dollars  costs  and  disbursements  on  the  appeal; 
and  as  so  modified  affirmed.  No  opinion.  Burr,  Thomas,  Woodward  and 
Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not  voting. 

Imrich  Hladik,  Respondent,  v.  Coldwell-Wilcox  Company,  Appellant. — 
Judgment  and  brder  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  J  J. 

Annie  R  Howell  and  Others,  Appellants,  v.  Annie  E.  Rose  and 
Clarence  J.  Squires,  Resxx>ndents. —  Decree  of  the  Surrogate's  Court  of 
Suffolk  county  reversed,  and  proceeding  remitted  to  said  court  for  deci- 
sion prescribed  by  section  2545  of  the  Code  of  Civil  Procedure;  costs  of 
this  appeal  to  abide  the  final  award  of  costs.  No  opinion.  Hirschberg, 
Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  The  City  of  New  York,  Respondent, 
Relative  to  Acquiring  Title,  etc.,  for  the  Purpose  of  Opening  Eleventh 
Avenue  from  Eighty-sixth  Street  to  Dyker  Beach  Park  in  the  Thirtieth 
Ward  of  the  Borough  of  Brooklyn,  City  of  New  York.  John  H.  Hanley, 
Appellant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on 
the  authority  of  Matter  of  City  of  New  York,  Church  Avenue  (91  App. 
Div.  558);  Matter  of  Bankers  Investing  Co,  (141  id.  591),  on^.  Matter  of  Jack- 
son Steinway  Co.  (142  id.  905).  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward 
and  Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Claim  of  the  Peck  Realty  Company,  Respondent, 
V.  Village  of  Port  Chester,  a  Municipal  Corporation,  etc.,  Apx)ellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Carrie  Knief,  Appellant,  v.  David  H.  Valentine,  Respondent.—  Order 
unanimously  affirmed,  with  costs.  No  opinion.  Present — Jenks,  P.  J., 
Hirschberg,  Thomas,  Carr  and  Woodward,  JJ. 

John  Knief,  Appellant,  v.  David  H.  Valentine,  Respondent.—  Order 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
Hirschberg,  Thomas,  Carr  and  Woodward,  J  J. 

Abraham  Lachniann  and  Jacob  La«hmann,  Appellants,  v.  The  People 
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of  the  State  of  New  York  and  Others,  Defendants,  Impleaded  with  Kate 
M.  Brookfleld,  Respondent.— Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward 
and  Rich,  JJ.,  concurred. 

Annie  L.  Lockwood,  Respondent,  v.  Hester  C.  Wightman  and  Joseph 
M.  Brown,  Defendants,  Impleaded  with  McWalter  B.  Sutton,  Appellant. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Hirschberg,  Woodward  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  and  Burr, 
J.,  dissented. 

Michael  Lutz,  Respondent,  v.  Simon  Bender,  Appellant,  Impleaded  with 
Morris  Bender,  Defendant. —  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted,  with  ten  dollars  costs,  to  the  extent 
of  requiring  plaintiff  to  serve  a  bill  of  particulars  specifying  the  dates  and 
places  at  which  any  person  was  kicked  or  attacked  by  the  horse  described 
in  the  complaint  previous  to  the  date  on  which  plainti£F  alleges  that  he 
was  injured.  No  opinion.  Burr,  Thomas,  Woodward  and  Rich,  JJ., 
concurred;  Jenks,  P.  J.,  not  voting. 

Charles  R.  Macaulay,  Appellant,  v.  Gulp  &  McCauley  and  Others, 
Respondents.— We  think  that  the  authorities  cited  by  the  learned  Special 
Term  did  not  require  it  to  deny  the  motion  of  the  plaintiff  for  amend- 
ment, but  that  the  application  was  within  the  purview  of  section  723  of 
the  Code  of  Civil  Procedure.  The  order  is,  therefore,  reversed,  with  t^n 
dollars  costs  and  disbursements,  and  the  application  remitted  to  the  Spe- 
cial Term.    Jenks,  P.  J.,  Hirschberg,  Burr,  Carr  and  Rich,  JJ.,  concurred. 

Charles  R.  Macaulay,  Appellant,  v.  Parkville  Builders'  Supply  Com- 
pany and  Others,  Respondents.— Order  reversed,  with  ten  dollars  costs 
and  disbursements,  and  application  remitted  to  the  Special  Term.  (See 
Macaulay  v.  Ciiip  &  McCauley,  ante,  p.  926,  decided  herewith.)  Jenks, 
P.  J.,  Hirschberg,  Burr,  Carr  and  Rich,  JJ.,  concurred. 

Jennie  F.  Marmion,  as  Administratrix,  etc.,  of  Frank  A.  Marmion, 
Deceased,  Appellant,  v.  The  New  York  Central  and  Hudson  River  Railroad 
Company  and  New  York  and  Harlem  Railroad  Company,  Respondents. — 
Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Hirschberg,  Thomas,  Woodward  and  Rich,  J  J. 

Christopher  J.  O'Connell,  Respondent,  v.  The  Press  Publishing  Com- 
pany, a  Domestic  Corporation,  Appellant.- Interlocutory  judgment 
affirmed,  with  costs.  No  opinion.  Hirschberg,  Thomas,  Carr  and  Wood- 
ward, JJ.,  concurred;  Jenks,  P.  J.,  not  voting. 

The  People  of  the  Stiite  of  New  York  ex  rel.  Charles  A.  Ryer,  Appel- 
lant, V.  John  R.  Voorhis,  Stiite  Superintendent  of  Elections  for  the  Metnv 
politan  Elections  District,  Respondent. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements,  on  the  authority  of  People  ex  rel,  Qarvey  v. 
Prendergast  (148  App.  Div.  121)).  Jenks,  P.  J.,  Hirschberg,  Burr,  Wood- 
ward and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Julius  Seleska,  Appellant, 
V.  William  A.  Prendergast,  as  Comptroller  of  the  City  of  New  York,  and 
Bernard  H.  Fee,  as  Acting  Deputy  Collector  of  Assessments  and  Arrears 
of  the  City  of  New  York  for  the  Borough  of  Queens,  Respondents.— 
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Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the  author- 
ity of  People  ex  rel,  Keating  v.  Prendergast  (afite^  p.  541),  decided  here- 
with.   Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Daniel  F.  Shea,  Appellant, 
V.  William  A.  Prendergast,  as  Comptroller  of  the  City  of  New  York, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
on  the  authority  of  People  ex  rel.  Keating  v.  Prendergast  {ante^  p.  541), 
decided  herewith.  Jenks,  P.  J.,  Burr,  Thomas,  Woodward  and  Rich,  JJ., 
concurred. 

Jane  Schaefer,  Appellant,  v.  Brooklyn  Heights  Railroad  Company, 
Respondent. —  Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event,  on  the  ground  that  the  negligence  of  the  motorman  should 
have  been  submitted  to  the  jury.  Jenks,  P.  J.,  Thomas  and  Carr,  JJ., 
concurred;  Hirschberg  and  Woodward,  JJ.,  dissented. 

Christine  Schoflfel,  Respondent,  v.  Inter  borough  Rapid  Transit  Com- 
pany, Appellant. —  Judgment  and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event,  upon  the  ground  that  the  verdict  of  the  jury  as 
to  the  negligence  of  the  defendant  was  against  the  weight  of  the  evi- 
dence. Thomas,  Carr  and  Woodward,  JJ.,  concurred;  Rich,  J.,  dis- 
sented; Jenks,  P.  J.,  not  voting. 

Abraham  Sotsky,  Respondent,  v.  Abraham  Cohen,  Appellant. — Judg- 
ment and  order  affirmed  by  default,  with  costs.  Hirschberg,  Burr, 
Thomas,  Woodward  and  Rich,  JJ.,  concurred. 

The  Tax  Lien  Company  of  New  York,  Appellant,  v.  Magdalena  Kam- 
mann  and  Others,  Respondents. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Burr,  Thomas,  Woodward  and  Rich,  JJ., 
concurred;  Jenks,  P.  J.,  not  voting. 

George  W.  Terhune,  Appellant,  v.  The  Brooklyn  Heights  Railroad 
Company,  Respondent.— Judgment  reversed  and  new  trial  granted,  costs 
to  abide  the  event,  on  the  ground  that  the  facts  presented  required  a  sub- 
mission to  the  jury  of  the  questions  of  defendant's  negligence  and  the 
plaintiff^s  freedom  from  contributory  negligence,  as  questions  of  fact. 
Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Henry  Hammerstad,  Respondent,  v.  Norwegian  News  Company, 
Appellant. —  Motion  denied,  on  condition  that  the  appellant  pay  ten  dol- 
lars costs,  place  the  case  at  the  foot  of  the  present  calendar,  and  be  ready 
for  argument  when  reached;  otherwise,  motion  granted,  with  costs. 
Present  —  Hirschberg,  Burr,  Thomas,  Woodward  and  Rich,  J  J. 

The  Charles  H.  Brown  Paint  Company,  Respondent,  v.  William  W.  Pen- 
field,  App)ellant,  Implejuied  with  Charles  J.  Reinhardt,  Defendant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Hirschberg,  Burr,  Thomas,  Woodward  and  Rich,  JJ.,  concurred. 
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Walter  C.  Carr  and  Lucretia  M.  Carr,  Suing  on  Behalf  of  Them- 
selves and  of  All  Other  Persons  Similarly  Situated,  Respondents,  t?. 
Horatio  Kimball  and  Others,  Appellants,  Impleaded  with  Augustixb 
E.  WiNNBMORB  and  Jambs  A.  Rtax,  Defendants. 

Motion  to  strike  appeal  from  calendar. 

Pbr  Curiam:  The  judgment  of  June  80,  1911,  is  clearly  interlocutory. 
The  amount  of  the  recovery  against  the  defendants  had  to  be  determined 
by  a  reference  to  be  applied  for  at  the  foot  of  the  judgment.  The  final 
judgment  of  March  28,  1912,  confirming  the  report  of  the  referee  fixed  the 
amount  payable  by  the  defendants  and  it  is  the  final  judgment  in  the 
action.  The  defendants  appeal  from  that  final  judgment  and  also  from 
the  interlocutory  judgment  bringing  up  for  review  the  determination  of 
the  court  below  holding  the  defendants  liable.  As  the  testimony  before 
the  referee  was  not  printed,  of  course  the  court  on  appeal  will  not  pass 
upon  its  correctness  or  the  regularity  of  the  order  of  reference,  that  not 
having  been  appealed  from.  To  present  this  question  the  record  seems  to 
be  suflBcient.  The  motion  is,  therefore,  denied,  with  ten  dollars  costs. 
Present  — Ingraham,  P.  J.,  Laughlin,  Clarke,  Miller  and  Dowling,  J  J. 
Motion  denied,  with  ten  dollars  costs.    Order  to  be  settled  on  notice. 


Julius  Kaufman,  Respondent,  v,  Lorbnz  Reich,  Appellant. 

Appeal  from  an  order  entered  in  the  oflBce  of  the  clerk  of  the  county  of 
New  York  on  the  6th  day  of  May,  1912,  opening  default  on  terms. 

Per  Curiam:  The  order  appealed  from  should  be  modified  so  as  to  pro- 
vide that  the  default  of  the  defendant  be  so  far  oi)ened  as  to  allow  the 
defendant  to  try  the  action  upon  condition  that  within  ten  days  aft«r 
service  of  a  copy  of  the  order  to  be  entered  hereon,  the  defendant  pay  the 
costs  of  the  action  to  date  and  ten  dollars  costs  of  opposing  the  motion, 
and  that  upon  payment  thereof,  the  case  be  restored  to  the  calendar  to  be 
tried  when  reached;  and  up)on  the  further  condition  that  the  plaintiff 
have  leave  to  enforce  the  judgment  as  now  entered  unless  the  defendant 
shall  give  an  undertaking  as  required  by  law  to  stay  proceedings  upon 
appeal,  and  if  such  costs  as  hereinbefore  provided  are  not  paid,  that  the 
motion  to  open  the  default  is  in  all  respects  denied,  with  ten  dollars  costs, 
and  the  stay  contained  in  the  order  to  show  cause  vacated.  As  so  Biodi- 
fied  the  order  appealed  from  is  affirmed,  without  costs.  Present  —  Ingra- 
ham,  P.  J.,  Laughlin,  Clarke,  Miller  and  Dowling,  J  J.  Order  modified  a.«$ 
t'irected  in  opinion,  and  as  modified  affirmed,  without  costs.  Order  to  be 
settled  on  notice. 


See,  also,  post,  p.  950. 


Digitized  by  VjOOQIC 


Cases  Reported  with  Brief  Syllabi.  929 

App.  Div.]  First  Department,  June,  1912. 

In  the  Matter  of  the  Application  of  Lewis  Adblson,  Respondent,  to  Fix 
and  Determine  the  Lien  of  Edward  H.  Hawke,  Jr.,  Appellant,  for  Serv- 
ices Rendered  to  the  Applicant  in  a  Proceeding  Heretofore  Pending  in 
this  Court  Entitled:  '*  In  the  Matter  of  the  Application  of  the  City  of  New 
York  Relative  to  Acquiring  Title  *  *  *  for  the  Opening  and  Extend- 
ing of  a  New  Street  Adjoining  the  Easterly  Side  of  and  Parallel  with  the 
Manhattan  Approach  of  the  Manhattan  Bridge  between  Forsythe  Street 
and  East  Broadway,  and  a  New  Street  Adjoining  the  Westerly  Side  of 
and  Parallel  with  the  Manhattan  Approach  of  the  Manhattan  Bridge 
between  Bayard  Street  and  East  Broadway  *  *  *  in  the  Borough 
of  Manhattan,  City  of  New  York." 

Appeal  from  an  order  of  the  Special  Term  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  20th  day  of  April,  1012,  fixing  the 
lien  of  the  appellant  Hawke,  an  attorney. 

Per  Curiam:  The  order  appealed  from  is  modified  by  adding  to  the 
amount  allowed  by  the  court  to  the  attorney  the  sum  of  $112.50  for  dis- 
bursements under  each  of  the  contracts  of  retainer  specified  in  the  mov- 
ing papers.  As  so  modified  the  order  is  affirmed,  without  costs.  Present 
—  Ingraham,  P.  J.,  Laughlin,  Clarke,  Miller  and  Dowling,  J  J.  (Laughlin, 
J.,  dissenting.)  Order  modified  as  directed  in  opinion  and  as  modified 
affirmed,  without  costs.    Order  to  be  settled  on  notice. 


In  the  Matter  of  Thk  CARNsaiB  Safe  Deposit  Company  in  Liquidation. 

In  the  Matter  of  the  Petition  of  the  Superintendent  op  Banks  op  the 
State  of  New  York  in  Support  of  an  Application  to  Be  Made  For 
Leave  to  Declare  and  Pay  a  First  Dividend  to  the  Creditors  of  the  Said 
Carnegie  Safe  Deposit  Company,  etc. 

Obdrge  C.  Van  Tuyl,  Jr.,  Superintendent  of  Banks  of  the  State  of  New 
York,  in  Charge  of  the  Carnegie  Trust  Company,  in  Liquidation, 
Appellant;  Bethlbhem  Steel  Company  and  Others,  Respondents. 

Appeal  from  an  order  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  14th  day  of  May,  1012,  denying  a  motion  for  a  preference. 

Per  Curiam:  The  order  appealed  from  is  modified  by  striking  from  the 
last  paragraph  thereof  the  words  "or  upon  any  other  claim,"  and  as  so 
modified  affirmed,  with  ten  dollars  costs  and  disbursements  to  the 
resix>ndents.  Present — Ingraham,  P.  J.,  Laughlin,  Clarke,  Miller  and 
Dowling,  JJ.  Order  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to  i«six>ndents.  Order 
to  be  settled  on  notice. 

App.  Div.— Vol.  CLI.        59 
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Robert  C.  A.  Pbtbrsoit,  Respondent,  v.  Harry  Rbnskorf  and  Others, 
Doing  Business  under  the  Firm  Name  and  Style  of  Rbnskorf,  Lyon  & 
Company,  Appellants. 

Appeal  from  an  order  entered  in  the  office  of  the  derk  of  the  ooonty  of 
New  York  on  the  18th  day  of  April,  1012,  granting  an  ezamiDation  of 
defendants^  books,  etc 

Pbr  Curiam:  The  order  appealed  from  should  be  modified  so  as  to 
require  the  defendants  to  furnish  to  the  plaintiff  within  twenty  days  after 
service  of  a  copy  of  the  order  to  be  entered  hereon  verified  copies  of  all 
entries  in  the  defendants'  books  specified  in  the  order  relating  to  the  trans- 
actions between  the  defendants  and  the  plaintiff  and  between  the  defend- 
ants and  the  plaintiff^s  assignor,  G.  P.  Bliss;  and  in  default  thereof  that 
the  plaintiff  have  the  inspection  provided  for  in  the  order  appealed  from. 
As  so  modified  the  order  is  affirmed,  without  costs.  Present  —  Ingraham, 
P.  J.,  Laughlin,  Clarke,  Miller  and  Dowling,  J  J.  Clarke,  J.,  dissented  and 
voted  for  reversaL  Order  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  without  costs.    Order  to  be  settled  on  notice. 


Rose  Burada,  Respondent,  v.  Jacob  Abler,  Appellant. 

Appeal  from  an  order  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  29th  day  of  March,  1912,  granting  an  injunction  during 
the  pendency  of  the  action. 

Per  Curiam:  We  think  that  the  facts  as  presented  justified  the  court 
in  granting  the  injunction  pending  the  trial,  and  without  intimating  any 
opinion  as  to  whether  the  plaintiff  should  be  ultimately  entitled  to  judg- 
ment we  think  the  order  should  be  affirmed.  The  order  is,  therefore, 
affirmed,  with  ten  dollars  costs  and  disbursements.  Present — Ingraham, 
P.  J.,  McLaughlin,  Scott,  Miller  and  Dowling,  J  J.  Order  affirmed,  with 
ten  dollars  costs  and  disbursements. 


Carleton  Hale,  Apx)ellant,  v,  Hans  Triest  and  Others,  Respondents 

Appeal  from  an  order  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  14th  day  of  May,  1912,  granting  a  motion  to  vacate  an 
order  for  the  examination  of  defendants  before  triaL 

Per  Curiam:  We  think,  upon  the  facts  disclosed,  that  the  plaintiff  was 
entitled  to  examine  the  defendants  to  ascertain  the  facts  to  enable  him  to 
serve  an  amended  complaint.  The  order  appealed  from  is,  therefore, 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion  denied, 
with  ten  dollars  costs.  Present— Ingraham,  P.  J.,  McLaughlin,  Scott, 
Miller  and  Dowling,  J  J.  McLaughlin  and  Dowling,  JJ.,  dissented  upon 
the  ground  that  this  court  has  heretofore  held  that  the  complaint  served 
did  not  state  a  cause  of  action,  and  there  are  no  additional  facts  set  up  in  the 
moving  papers.  Order  reversed,  with  ten  doUars  costs  and  disbursements, 
and  motion  denied,  with  ten  doUars  costs. 
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In  the  Matter  of  the  Application  of  Samuel  S.  Field  and  Others  for 
Payment  of  Award  Made  to  Unknown  Owners,  etc. 

Condemnation  proceedings—  award  —  unknoion ovmers. 

Application  for  the  repayment  of  money  paid  into  coart  as  an  award  to 
unknown  owners  for  certain  property  acquired  by  the  city  of  New  York 
for  a  school  site. 

Per  Curl^m:  The  amount  of  $22,600  was  paid  to  the  chamberlain  on 
April  28,  1890.  This  sum  has  been  paid  to  the  Treasurer  of  the  State  of 
New  York  and  is  held  to  the  credit  of  this  proceeding.  The  property  con- 
demned seems  to  have  been  a  burying  ground,  and  was  owned  by  one 
Stil  well,  who  died  in  1848.  It  is  alleged  that  as  to  this  property  he  died 
intestate.  It  also  appeared  that  some  few  lots  had  been  sold  for  burial  pur- 
poses prior  to  the  institution  of  these  proceedings  to  condemn  the  prop- 
erty. The  Attorney-General  admits  that  all  of  the  parties  in  interest  are 
not  i>arties  to  this  proceeding.  It  is  supposed  that  this  objection  applies 
to  the  owners  of  these  burial  lots.  This  objection  can  be  overcome  by 
directing  the  referee  to  be  appointed  herein  to  advertise,  specifying  the 
names  of  the  owners  of  these  lots  and  requiring  them  to  submit  proof  of 
title  to  him  within  a  time  fixed.  The  advertisement  should  be  in  two 
newspapers  printed  in  the  city  of  New  York,  and  the  time  fixed  should  be 
six  weeks  for  them  to  submit  proof  of  title.  In  the  event  that  no  claims 
are  made  by  the  owners  of  these  lots,  a  proportionate  amount  of  the  award 
can  be  retained.  The  order  should  be  settled  on  notice.  Present  — 
Ingraham,  P.  J.,  McLaughlin,  Scott,  Miller  and  Dowling,  J  J.  Reference 
ordered.     Order  to  be  settled  on  notice. 


Alice  M.   Mbrrifield,   Appellant,    «.    Henry   W.  Merrifield, 

Respondent. 

Appeal  from  an  order  denying  a  motion  to  punish  the  defendant  for 
contempt  for  non-payment  of  alimony. 

Per  Curiam:  The  defendant  concedes  that  he  has  failed  to  comply  with 
the  order  of  the  court,  and  plaintiff  is  entitled  to  enforce  it.  There  is  no 
possible  excuse  presented,  and  the  order  appealed  from  must,  therefore,  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion  granted, 
with  ten  dollars  costs.  Present— Ingraham,  P.  J.,  McLaughlin,  Scott, 
Miller  and  Dowling,  J  J.  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  granted,  with  ten  dollars  costs.  Order  to  be 
settled  on  notice. 


Metropolitan  Trust  Company  of  the  City  of  New  York,  Respond- 
ent, V.  John  W.  Houston,  Appellant. 

Motion  by  the  defendant  for  an  order  reducing  judgment. 

Per  Curiam:  The  judgment  should  be  reversed  and  a  new  trial  ordered, 
unless  the  plaintiff  stipulates  to  reduce  the  judgment  as  entered  by  deduct- 
ing therefrom  the  defendant's   prop)ortionate  amount  of  the  coupons 
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delivered  to  the  principal  debtor  and  also  the  amount  in  excess  of  the 
legal  interest  which  the  principal  debtor  has  paid  to  the  defendant,  in 
which  event  the  judgment  as  so  modified  and  the  order  appealed  from 
should  be  affirmed,  without  costs.  Present  —  Ingraham,  P.  J.,  McLaugh- 
lin, Scott,  Miller  and  Dowling,  JJ.  Judgment  reversed  and  new  trial 
ordered,  unless  plaintiff  stipulates  as  stated  in  memorandum.  Order  to 
be  settled  on  notice. 


MBTROPOiiiTAN  TRUST  COMPANY  OP  THE  CiTY  OP  Nbw  York,  Respond- 
ent, f>,  James  Parkes,  Api)ellant. 

Motion  by  the  defendant  for  an  order  reducing  judgment. 

Per  Curiam*.  The  judgment  should  be  reversed  and  a  new  trial  ordered 
unless  the  plaintiff  stipulates  to  reduce  the  judgment  as  entered  by  deduct- 
ing therefrom  the  defendant's  proportionate  amount  of  the  coupons 
delivered  to  the  principal  debtor  and  also  the  amount  in  excess  of  the 
legal  interest  which  the  principal  debtor  has  paid  to  the  defendant,  in 
which  event  the  judgment  as  so  modified  and  the  order  appealed  from 
should  be  affirmed,  without  costs.  Present  —  Ingraham,  P.  J.,  McLaugh- 
lin, Scott,  Miller  and  Dowling,  JJ.  Judgment  reversed  and  new  trial 
ordered,  unless  plaintiff  stipulates  as  stated  in  memorandum.  Order  to 
be  settled  on  notice. 


Metropolitan  Trust  Company  of  the  City  of  New  York,  Respond- 
ent, V.  Richard  M.  Montgomery,  Appellant. 

Motion  by  the  defendant  for  an  order  reducing  judgment. 

Per  Curiam:  The  judgment  should  be  reversed  and  anew  trial  ordered 
unless  the  plaintiff  stipulates  to  reduce  the  judgment  as  entered  by  deduct- 
ing therefrom  the  defendant's  proportionate  amount  of  the  coupons 
delivered  to  the  principal  debtor  and  also  the  amount  in  excess  of  the 
legal  interest  which  the  principal  debtor  has  paid  to  the  defendant,  in 
which  event  the  judgment  as  so  modified  and  the  order  appealed  from 
should  be  affirmed,  without  costs.  Present  —  Ingraham,  P.  J.,  McLaugh- 
lin, Scott,  Miller  and  Dowling,  JJ.  Judgment  reversed  and  new  trial 
ordered,  unless  plaintiff  stipulates  as  stated  in  memorandum.  Order  to  be 
settled  on  notice. 


Paul  Belits,  Respondent,  tj.  The  Board  of  Education  of  the  City 
OF  New  York,  Appellant. 

Appeal  from  a  judgment  entered  upon  a  verdict,  and  from  an  order 
denying  motion  for  new  trial 

Judgment  and  order  affirmed,  with  oosta  No  opinion.  Present  — 
Ingraham  P.  J.,  McLaughlin,  Scott,  Miller  and  Dowling,  J  J.  Ingraham. 
P.  J.,  dissented. 

Ingraham,  P.  J.  (dissenting):  I  dissent  upon  the  ground  that  the 
schoolhouse  had  been  closed  for  repairs  and  the  accident  happened  during 
that  time  and  because  of  the  unsecure  condition  of  the  ceiling,  of  which 
the  defendant  had  no  knowledge. 
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GsoRGB  H.  D.  Foster,  Appellant,  t?.  John  C.  Wait,  Respondent. 
Contempt — partnership  accounting— failure  to  obey  order  of  referee. 

Appeal  from  an  order  denying  a  motion  to  punish  the  defendant  for 
contempt. 

DowLiNe,  J.:  In  an  action  for  the  dissolution  of  a  copartnership 
between  plaintiff  and  defendant  in  the  practice  of  law,  an  interlocutory 
judgment  was  entered  August  29,  1911,  whereby,  among  other  things,  a 
referee  was  appointed  to  take  and  state  the  accounts  of  the  partners,  and 
each  of  them  was  ordered  to  ^^  attend  from  time  to  time,  as  may  be 
directed  by  the  said  referee,  with  such  books  and  papers  of  said  partner- 
ship as  shall  be  deemed  necessary,  to  be  examined  under  oath  as  the  said 
referee  shall  direct."  Acting  thereunder,  the  referee  issued  his  subjxBna 
duces  tecum,  directing  the  production  of  certain  books  and  papers  by 
defendant  before  him,  and  it  was  duly  served  upon  defendant,  who  has 
utterly  failed  to  comply  therewith.  His  refusal  to  obey  the  mandate  of  the 
court  has  been  deliberate  and  defiant.  It  is  in  line  with  his  contumacious 
refusal  to  answer  material  questions,  and  with  the  abusive,  violent  and 
improper  matter  which  has  found  a  place  both  in  his  affidavits  and  in  his 
proceedings  before  the  referee.  The  order  will  be  reversed,  with  ten  dol- 
lars costs  and  disbursements,  and  the  motion  to  punish  defendant  granted, 
with  ten  dollars  costs,  but  with  leave  to  defendant  to  purge  himself  of  his 
contempt  by  obeying  the  subpcBua  duces  tecum,  and  answering  the 
questions  as  to  the  disposition  of  the  item  of  $1,000  which  he  has 
refused  to  explain.  Ing^aham,  P.  J.,  Laughlin,  Clarke  and  MiUer,  JJ., 
concurred.  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs,  with  leave  to  defendant  to 
purge  himself  of  contempt  as  indicated  in  opinion.  Order  to  be  settled  on 
notice.  

The  People  of  the  State  of  New  York,  Respondent,  t?.  Margaret 
Pasquale,  Appellant 

Appeal  from  a  Judgment  of  the  Court  of  Special  Sessions  convicting 
defendant  of  maintaining  a  disorderly  house. 

Judgment  affirmed.  No  opinion.  Present  —  Ingraham,  P.  J. ,  McLaugh- 
lin, Scott,  Miller  and  Dowling,  J  J.    Bowling,  J.,  dissented. 

DOWLING,  J.  (dissenting):  I  dissent  upon  the  ground  that  the  testi- 
mony of  the  witness  Mabel  Foster  as  to  the  character  of  the  premises  in 
question  Was  incompetent.  

The  People  of  the  State  of  New  York,  Respondent,  v.  Hector  Griswold, 
Appellant.—  Judjanent  affirmed.     No  opinion. 

Western  Elet-tric  Company,  Respondent,  v.  William  H.  Harrison,  Appel- 
lant.— Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Philip  P.  Donohue  and  John  F.  Dennin,  Respondents,  v.  Lawyers' 
Advertising  Company,  Appellant.— Appeal  dismissed,  with  ten  dollars 
costs  and  disbursements.     No  opinion. 
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Philip  P.  Donohue  and  John  F.  Dennin,  Respondents,  v.  Lawyers* 
Advertising  Company,  Api>ellant.—  Orders  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  denied,  with  ten  dollars  oosts,  on  Konheim 
V.  Harris  (148  App.  Div.  238). 

British  Aluminum  Company,  Limited,  Respondent,  v.  United  States 
McAdamite  Metal  Company,  Appellant.—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

James  S.  Herrman,  Respondent,  v.  Francis  L.  Leland,  Appellant— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Petition  of  Omar  PoweU,  Respondent,  for  a  Writ  of 
Mandamus  for  the  Inspection  of  the  Books,  Records  and  Papers  of  the 
American  and  British  Manufacturing  Company.  American  and  British 
Manufacturing  Company  and  William  R  Sheldon,  Secretary  and  Treas- 
urer, Appellants.—  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

John  B.  Malatesta,  Respondent,  v.  Charles  W.  McDonald  and  Philip  J. 
Barry,  Appellants. —  Order  affirmed,  with  ten  dollars  oosts  and  disburse- 
ments.   No  opinion. 

Joshua  Silverstein  and  Others,  Respondents,  v.  Menno  Brown,  Appel- 
lant, Impleaded  with  Louvre  Realty  Company  and  Others. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Hermann  Kopp,  Respondent,  v.  Elizabeth  M.  Donnelly,  as  Executrix, 
etc.,  of  Frederick  E.  Keppler,  Deceased,  etc,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Walter  J.  Salomon,  Appellant,  v.  Moss  F.  Moses,  Respondent,  Impleaded 
with  New  York  Fleischman  Stores.—  Order  affirmed,  with  ten  dollars  oosts 
and  disbursements.    No  opinion. 

Joseph  Silverman  and  Morris  Goldstein,  Appellants,  v.  Rachel  Ham- 
burger, Respondent.— Order  affirmed,  with  ten  dollars  oosts  and  dis- 
bursements.   No  opinion. 

Katherine  V.  Hallahan,  Respondent,  v.  Edward  F.  Hallaban,  Appel- 
lant—Order affirmed,  with  ten  dollars  oosts  and  disbursements.  No 
opinion. 

The  People  of  the  State  of  New  York  v.  Philip  Eetamosa—  Motion 
granted. 

Conrad  M.  Braker  v.  New  York  Finance  Company.— Motion  granted, 
with  ten  dollars  costs. 

Benjamin  Scher  v.  Solomon  P.  Wosky.— Motion  granted,  with  ten 
dollars  costs. 

E.  R.  Thomas  Motor  Company  v.  United  States  Fidelity,  etc.,  Company. 
—  Motion  granted,  unless  appellant  complies  with  terms  stated  in  order. 

Antonio  Littieriov.  Henry  Steers. — Motion  granted,  with  ten  dollars  costs. 

Germania  Life  Insurance  Company  v.  Fiske  &  Company. —  Motion 
granted,  with  ten  dollars  costs. 

In  the  Matter  of  David  O'Keefe  and  Another. —  Motion  denied,  with  ten 
dollars  costs. 

Walnut  Hill  Bank  v.  National  Reserve  Bank.— Application  granted. 
Order  signed. 
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Joseph  E.  Schloss  v.  Frank  Wilson.  John  Chojnacki  v.  Interborough 
Rapid  Transit  Company  (2  cases).  Andros  Jasinski  v.  Interborough  Rapid 
Transit  Company  (2  cases).  Charles  C.  Taft  v.  Smith,  Gray  &  Co. 
A.  Victor  Gardner  v.  New  York  Transportation  Company  (2  cases). 
Bernard  Lnstgarten  v.  Sol.  Hecht.  Edward  N.  Dickerson  v.  Mashek 
Engineering  Company.  Herbert  H.  Chute  v.  Herbert  H.  Talmage.  John 
Felix  V.  Louis  M.  Josephthal.— Applications  denied,  with  ten  dollars  costs 
in  each  case.    Orders  signed. 

Murray  &  Hill  Company  v.  Boreas  Realty  Company.  Agnes  K.  M. 
Mulligan  v.  David  B.  Cocks.  Moss  F.  Moses  v.  Walter  J.  Salomon.  John 
Driscoll  y.  Hamburg-American  Line.  Ja^ob  Lens  v.  Modem  Woodmen, 
etc. —  Motions  denied,  with  tea  dollars  costs. 

William  J.  Schieffelin  v.  J.  Gabriel  Britt.—  Motion  granted.  Order  to 
be  settled  on  notice. 

The  People  of  the  State  of  New  York  v.  Wolf  Brank  and  Another.— 
Motion  granted;  time  eztenled  to  June  24, 1912.  Order  to  be  settled  on 
notice. 

In  the  Matter  of  Joseph  E.  Greenberg.— Referred  to  official  referee. 
Order  to  be  settled  on  notice. 

Henry  Jm  Preston,  Respondent,  v.  The  Barrick  Publishing  Company, 
Appellant.—  Orders  ai&rmod,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Charles  White  v.  The 
Warden  of  the  Workhousot—  Motion  to  dismiss  appeal  granted. 

Elijah  W.  Sells  and  Others  v.  Autographic  Register  Company.— Motion 
to  dismiss  appeal  denied,  with  ten  dollars  costs. 

Mary  McSweeney  v.  The  City  of  New  York.—  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs. 

Adolf  H.  Landeker  v.  Property  Security  Company  and  Others.— 
Motion  to  dismiss  appeal  granted,  without  costs. 

Albert  Farjeon  v.  Indian  Territory  Illuminating  Oil  Company  and 
Others.— Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless 
appellant  comply  with  terms  stated  in  order. 

Henry  Powell  v.  German  Artistic  Weaving  Company.— Motion  to  dis- 
miss appeal  granted,  with  ten  dollars  costs. 

EUizabeth  Sutorius  v.  Richard  D.  SchoU  and  Others. —  Motion  to  dismiss 
appeal  panted,  with  ten  dollars  costs. 

Thomas  SeaJy  y.  Clarence  Foote.—  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs,  unless  appellant  comply  with  terms  stated  in 
order. 

Michael  J.  Slattery  v.  National  Fireprooflng  Company.— Motion  to  dis- 
miss appeal  granted,  with  ten  dollars  costs. 

Sigmtnd  Komberg  v.  Bogunisil  Laski  and  Others. —  Motion  to  dismiss 
appeal  (ranted,  with  ten  dollars  costs,  unless  appellant  comply  with  terms 
stated  ib  order. 

Gius^pa  Marino,  as  Administratrix,  v.  Runkel  Brothers. — Motion  to 
dismisal  appeal  granted,  with  ten  dollars  costs,  unless  appellant  comply 
with  tf  uis  stated  in  order. 
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Annie  J.  O'Malley  and  Others  v.  Josephine  O'Malley  and  Others. — 
Motion  to  dismiss  appeal  granted,  with  ten  dollars  oosts. 

Robert  L.  McElroy  v.  Albert  A.  Goldstein. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs,  unless  appellant  comply  with  terms  stated 
in  order. 

L.  Heyworth  Mills  and  Others  v.  Knickerbocker  Hat  Company.—  Appli- 
cation denied,  with  ten  dollars  oosts.    Order  signed. 

Abraham  Smith  v.  Travelers  Insurance  Company. —  Application  denied, 
with  ten  dollars  costs.    Order  signed. 

Villi  Tobl  V.  Vaclav  Nemecek  and  Others.—  Application  denied,  with  ten 
dollars  costs.    Order  signed. 

Villi  Tobl  V.  Vaclav  Nemecek  and  Others.—  Motion  denied,  with  ten 
dollars  costs. 

Marie  D.  McCauley  v.  Interboroagh  Rapid  Transit  Company. —  Appli 
cation  denied,  with  ten  dollars  costs.    Order  signed. 

Daniel  McGowan  v.  Inter  borough  Rapid  Transit  Company. —  Applica- 
tion denied,  with  ten  dollars  costs.    Order  sipied. 

Herman  S.  Oppenheimer  v.  Treble  Realty  Company  and  Others. —  Appli- 
cation granted  uix>n  plaintifTs  complying  with  terms  stated  in  order 
Order  signed. 

Princeton  Construction  Compcmy  v.  Caswell  Barrie.  —  Application 
denied,  with  ten  dollars  costs.    Order  signed. 

Everett  Seixas  v.  Hamilton  Bassett. —  Application  denied,  with  ten  dol- 
lars costs.    Order  signed. 

Ephraim  Benjamin  and  Others  v.  Daniel  J.  Brownsteia  and  Others. — 
Application  denied,  with  ten  dollars  costs.    Order  signed. 

Charles  F.  Meyer  v.  Bermuda- Atlantic  Steamship  Company.  —  Applica- 
tion denied,  with  ten  dollars  costs.     Order  signed. 

Leo  B.  Weisl  v.  Dora  Weller.— Application  denied,  with  ten  dollars 
costs.    Order  signed. 

Owners  Syndicate  Company  v.  Anthony  F.  Koelble.  —  Application 
denied,  with  ten  dollars  costs.    Order  signed. 

John  F.  Donnell  v.  City  and  Suburban  Homes  Company. —  Application 
denied,  with  ten  dollars  costs.    Order  signed. 

Rocco  L.  Graziano  and  Others  v.  Sebato  Nessina,  Impleaded,  etc — 
Application  denied,  with  ten  dollars  costs.     Ord^r  signed. 

Mutual  Life  Insurance  Company  v.  Gertrude  P.  Cockerill  and  Others. — 
Motion  denied,  with  ten  dollars  costs. 

Cyrus  S.  Simon  v.  Harry  H.  Frazee  and  Others.— Motion  denied,  with 
ten  dollars  costs. 

Victor  Ochoa  V.  Ridgway  Company  and  Others. —  Motion  denied,  with 
ten  dollars  costs. 

The  People  of  the  State  of  New  York  v.  Giovani  Gangi,  Impleaded,  et<'. 
—  Motion  denied. 

Charlotte  E.  Bartlett  v.  James  C.  Stewart,  Impleaded,  etc. —  Motion 
denied,  with  ten  dollars  costs. 

Arthur  B.  J.  Sauerbrunn  v.  Board  of  Education. —  Motion  ^^lanted; 
Question  certified. 
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Mary  Gaynor,  as  Administratrix,  etc.,  v.  New  York  Breweries  Company, 
Ltd. —  Motion  denied,  with  ten  dollars  costs. 
Simon  Heilbrunn  v.  German  Alliance  Insurance  Company  of  New  York. 

—  Motion  granted;  question  certified. 

Max  Davidson  v.  Equitable  Life  Assurance  Society  of  the  United  States. 

—  Motion  denied,  with  ten  dollars  costs. 

James  Pollitz  v.  Wabash  Railroad  Company  and  Others. — Motion 
granted;  question  certified  as  stated  in  order. 

George  E.  Garrison  v.  Sun  Printing  and  Publishing  Association.— 
Motion  granted;  question  certified  as  stated  in  order. 

Ada  E.  Meyer  v.  Louis  G.  Meyer. —  Motion  denied,  with  ten  dollars  costs. 

Anna  Rockowitz,  an  Infant,  etc.,  v.  Harris  Siegel  and  Others. —  Motion 
denied,  with  ten  dollars  costs.    Order  to  be  settled  on  notice. 

In  the  Matter  of  The  City  of  New  York  (In  the  Matter  of  M.  Estelle  Reilly) 

—  Reference  ordered.    Order  to  be  settled  on  notice. 

In  the  Matter  of  Henry  A.  Beyer,  an  Attorney.—  Motion  granted. 
Order  to  be  settled  on  notice. 

In  the  Matter  of  William  F.  Randel,  an  Attorney.— Motion  denied. 
Order  to  be  settled  on  notice. 

In  the  Matter  of  Aaron  Avrutis,  an  Attorney. —  Application  granted. 
Order  to  be  settled  on  notice. 

In  the  Matter  of  Jacob  Stone  Freedman,  an  Attorney. —  Application 
g^ranted.    Order  to  be  settled  on  notice. 

Monroe  E.  Stern  v.  Fred  W.  Lindars.—  Application  denied,  with  ten 
dollars  cos4s.     Order  signed 

The  People  of  the  State  of  New  York  ex  rel.  Annie  Stein  v.  Patrick  A. 
Whitney,  as  Commissioner. —  Motion  to  dismiss  appeal  denied. 

Warren  J.  Flick,  Appellant,  v.  Wyoming  Valley  Trust  Company, 
Respondent. —  Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Lillie  E.  Taylor,  Respondent,  v.  Bankers  Loan  and  Investment  Com- 
pany, Appellant.—  Judgment  affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  James  Q. 
McCarthy,  Appellant. —  Judgment  affirmed.    No  opinion. 

Rachel  Lehmaier  and  Others,  Respondents,  v.  The  Bettman-Johnson 
Company,  Appellant. — Judgment  and  order  affirmed,  with  costs.  No 
opinion.    (Ingraham,  P.  J.,  and  Laughlin,  J.,  dissenting.) 

Jessie  Bosenblatt,  an  Infant,  by  Benjamin  Rosenblatt,  Her  Guardian 
ad  Litem,  Appellant,  v.  The  City  of  New  York,  Resxx>ndent. — ^Judgment 
affirmed,  with  costs.    No  opinion. 

Patrick  J.  Keiran,  Appellant,  v.  James  P.  McDonald,  Respondent, 
Impleaded  with  United  Haiti  Corporation. — Judgment  affirmed,  with 
costs,  with  leave  to  plaintiff  to  serve  an  amended  complaint  on  payment 
of  costs  in  this  court  and  in  the  court  below.    No  opinion. 

Annie  Conway,  as  Administratrix,  etc.,  of  James  E.  Conway,  Deceased, 
Appellait,  V.  Fitzpatrick  &;  Coombes,  Inc.,  Respondent.— Judgment 
affirmed,  with  costs.    No  opinion.     (Scott,  J.,  dissenting.)    ' 

Michael  J.  Leahy,  Appellant,  v.  The  City  of  New  York,  Respondent.  — 
Judgment  and  order  affirmed,  with  costs.    No  opinion. 
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Fred  A.  Sleeper,  Respondent,  v.  Adrian  H.  JoLine  and  Douglas  Robin- 
son, as  Receivers  of  the  Metropolitan  Street  Railway  Company,  and 
William  M.  Barrett  as  President  of  the  Adams  Express  Company,  Appel- 
lants.— Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Timothy  F.  Brosnan,  Respondent,  v.  The  City  of  New  York,  Appellant. 
—  Determination  affirmed,  with  costs.  No  opinion.  (Ingraham,  P.  J., 
dissenting.) 

Albert  M.  Stadler,  Respondent,  v.  Queensborough  Dealers  and  Con- 
sumers Hygeia  Ice  Company,  Limited,  Appellant.— Judgment  and  order 
affirmed,  with  costs.    No  opinion. 

Emeline  Roach,  Respondent,  v.  Otto  Lorence  and  Jacob  Lazarowltz, 
Appellants,  Impleaded  with  Others.— Judgment  affirmed,  with  costs,  with 
leave  to  defendants  to  withdraw  demurrer  and  to  answer  upon  payment 
of  costs  in  this  court  and  in  the  court  below.    No  opinion. 

The  Wright  Company,  Appellant,  v.  The  Aero  Corporation,  Limited, 
Respondent.— Judgment  and  order  afOrmed,  with  costs.    No  opinion. 

Matthias  Haffen  and  Others,  Plaintiffs,  v.  Hudson  Realty  Company, 
Defendant — Exceptions  overruled  and  motion  for  a  new  trial  denied, 
with  costs.    No  opinion.    Order  to  be  settled  on  notice. 

Laurenz  Kirchhoff,  Respondent,  v.  Herman  Hirsch,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Alfred  H.  Bond,  Appellant,  v.  Atlantic  Terra  Cotta  Company  and 
Others,  Respondents.— Judgment  affirmed,  with  costs,  on  the  authority  of 
Bond  V.  Atlantic  Terra  Cotta  Co.  (187  App.  Div.  671).  (Scott,  J.,  dissenting 
upon  the  dissenting  opinion  in  that  case.) 

In  the  Matter  of  the  Application  for  Leave  to  Sell  an  Undivided  Interest 
in  the  Lands  of  David  O^Keefe  and  Catherine  O^Keefe,  Infants.  Adelma 
H.  Burd,  Referee,  Appellant;  John  J.  O^Keefe,  Special  Guardian, 
Respondent. —  Order  affirmed,  without  costa    No  opinion. 

General  Accident,  Fire  and  Life  Assurance  Corporation,  Appellant, 
V.  Charles  H.  Franklin,  Individually  and  as  Chairman  of  Workmen^s 
Compensation  Service  and  Information  Bureau  and  as  Chairman  of  the 
Governing  Committee  Thereof,  and  Others,  Respondenta— Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     No  opinion. 

Albert  Miller,  also  Known  as  The  Great  Howard,  Appellant,  v.  Joe 
Meyers,  Respondent.— Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements, on  the  authority  of  Brooks  v.  Racich  Asbestos  ^g.  Co.  (187 
App.  Div.  280). 

Jacob  Lenz  and  Others,  Respondents,  v.  Modem  Woodmen  of  America, 
Appellant.— Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Henry  A.  Koelsch,  Appellant,  v.  Nicholas  D.  Kendall,  Respondent^ 
Impleaded  with  Samuel  W.  B.  Smith  and  Walter  S.  Thornton.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Herman  Van  Slochem,  Respondent,  v.  Harold  G.  Villard,  Appearing 
Specially,  etc.,  Appellant,  Impleaded  with  William  G.  Conklin  and  Others. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursementa    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Bridge  Operating  (}om- 
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pany  and  Others,  Respondents,  v.  The  Public  Service  Commission  of 
the  State  of  New  York  for  the  First  District  and  Others,  Appellants.— 
Order  afiOrmed,  with  ten  dollars  costs  and  disbursements,  on  the  authority 
of  People  ex  reh  Joline  v.  WiUcox  (139  App.  Div.  267;  aflfd.,  194  N.  Y. 
383.) 

Morris  I.  Schamberg,  Appellant,  v.  Malcolm  D.  Whitman,  Respondent. 
—  Determination  and  order  afiOrmed,  with  ten  dollars  costs  and  disburse- 
ments, with  leave  to  plaintiff  to  serve  an  amended  complaint.  No 
opinion.  . 

In  the  Matter  of  the  Application  of  Rosina  Jochim,  Appellant,  for  a 
Writ  of  Habeas  Corpus  to  Bring  up  the  Body  of  Walter  F.  Jochim. 
Annie  J.  Wilson,  Respondent.— Order  affirmed.    No  opinion. 

Frank  C.  Holman,  Respondent,  v.  John  J.  Gillen,  Appellant.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Charles  I.  Menczer  and  Solomon  Nadler,  Copartners  Doing  Business 
under  the  Firm  Name  and  Style  of  Menczer  &  Nadler,  Appellants,  v. 
American  Bonding  Company  of  Baltimore,  Respondent.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Majestic  Motion  Picture  Company,  Respondent,  v.  Powers  Motion  Pic- 
ture Company  and  Patrick  A.  Powers,  Appellants,  Impleaded  with  Motion 
Picture  Distributing  and  Sales  Company,  and  Others.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Clinton  H.  Miller  and  William  S.  Miller,  Copartners,  Doing  Business 
under  the  Finn  Name  and  Style  of  Palmer  &  Singer  Distributing  Com- 
pany, Respondents,  v.  Palmer  &  Singer  Manufacturing  Company,  Appel- 
lant.— Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Bankers  Trust  Company,  as  Substituted  Trustee  of  the  Trusts  Created 
by  the  Will  of  William  Henry  White,  Deceased,  Which  Sues  on  Its  Own 
Behalf  and  for  the  Benefit  of  All  Persons  Similarly  Situated  with  Respect 
to  the  Stock  of  R.  E.  Dietz  Company,  Appellant,  v.  R.  E.  Dietz  Company, 
Frederick  Dietz,  Individually  and  as  One  of  the  Executors  of  and  One  of 
the  Surviving  Trustees  of  the  Trusts  Created  by  the  Last  Will  and  Tes- 
tament of  Robert  E.  Dietz,  Deceased,  Resi)ondent8,  Impleaded  with 
John  E.  Dietz  and  Others.— 'Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Thomas  J.  Mooney,  Respondent,  v.  Morris  Levenson,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

In  the  Matter  of  the  Estate  of  John  Riegelmann,  Deceased.  John 
Riegelmann  and  Rosina  McCoy,  Individually  and  as  Committee  of  Louis 
C.  Riegelmann,  an  Incompetent,  Appellants;  Rosina  Riegelmann,  as 
Elxecutrix,  etc.,  of  John  Riegelmann,  Deceased^  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbtirsements.    No  opinion. 

Joseph  T.  McCaddon  and  Theodore  D.  McCaddon,  as  Executors,  etc.,  of 
Ruth  Louisa  Bailey,  Deceased,  Appellants,  v.  Charles  Mascart  and  Others, 
Impleaded  with  New  York  Taxicab  Company,  Respondent.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Cascade  Hot^l  Company,  Respondent,  v.  Orleans  Real  Estate  Company, 
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Appellant— Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Anglo-South  American  Bank,  Limited,  Respondent,  v.  National  City 
Bank  of  New  York  and  Others,  Impleaded  with  Douglas  G.  G.  Levick, 
Appellant. —  Order  affirmed,  with  ten  doUars  costs  and  disbursements. 
No  opinion. 

Olga  Nethersole,  Respondent,  v.  Theodore  A.  Liebler  and  George  C. 
Tyler,  Partners  Doing  Business  under  the  Firm  Name  of  Liebler  &  Co., 
Appellants,  Impleaded  with  Sam  S.  and  Lee  Shubert,  Inc.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Julius  Henry  Cohen  and  Others,  Copartners  Engaged  in  Business  under 
the  Firm  Name  and  Style  of  Cohen,  Creevey  &  Richter,  Appellants,  v. 
Henry  Willard  Bean,  Respondent. —  Order  affirmed,  with  ten  dollars  cost^ 
and  disbursements.    No  opinion. 

Mary  A.  Fitzpatrick,  Appellant,  v.  Anna  H.  Sims  and  Others,  Respond- 
ents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Edgar  A.  Reincke,  Respondent,  v.  The  Texas  Company,  Appellant- 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Sallie  V.  Weiant,  Respondent,  v.  James  E.  Haines,  Appellant.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Gussie  Cohen,  by  Beckie  Cohen,  Her  Guardian  ad  Litem,  Appellant,  v. 
Beakes  Dairy  Company,  Respondent.— Judgment  and  order  affirmed, 
with  costs.    No  opinion. 

George  Wilkie,  Appellant,  v.  Erie  Railroad  Company,  Respondent, 
Impleaded  with  William  T.  Spencer,  Doing  Business  under  the  Firm 
Name  and  Style  of  William  Spencer  &  Son,  Defendant.— Order  affirmed, 
with  costs.    No  opinion. 

Patrick  Alexander  Fogarty,  Appellant,  v.  William  P.  Fogarty,  Respond- 
ent.—  Judgment  affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Thomas  Brown 
and  Others,  Appellants.— Judgment  affirmed.     No  opinioa 

James  CoUivet,  Respondent,  v.  Jennie  Greenhaut,  Doing  Business  under 
the  Registered  Trade  Name  of  the  American  Bouquet  House  and  Win- 
dow Cleaning  Company,  Impleaded  with  Maison  Violette,  Inc.,  Appel- 
lant.— Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Daniel  Cun- 
ningham, Deceased,  as  a  Will  of  Real  and  Personal  Property.  Catharine 
Cunningham  and  Others,  Appellants;  Louis  J.  Sloane  and  Daniel  F. 
Mahony,  as  Executors,  etc.,  of  Daniel  Cunningham,  Deceased,  and  the 
Attorney-General  of  the  State  of  New  York,  Respondents.— Decree 
affirmed,  with  costs.    No  opinion. 

Kathryn  O.  Gutierrez,  as  Administratrix,  etc.,  of  William  8.  Gutierrez 
Deceased,  Respondent,  v.  William  Lanman  Bull, Jr.,  Appellant— Judg- 
ment and  order  affirmed,  with  costs.     No  opinion. 

Thorbj org  With,  Respondent,  v.  D.  Randolph  Cook,  Appellant— Judg- 
ment and  order  reversed,  new  trial  ordered,  coats  to  appellant  to  abide 
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event,  on  the  ground  that  the  verdict  is  against  the  weight  of  evidence. 
No  opinion. 

Joseph  Ohrnann,  Appellant,  v.  Morning  Journal  Association,  Respond- 
ent.—  Judgment  affirmed,  with  costs.  No  opinion.  (Laughlin,  J., 
dissenting.) 

Sigismund  L.  Adler,  Appellant,  v.  The  Peoples  Bank  at  Pinckard, 
Alabama,  Respondent. — Judgment  and  order  affirmed,  with  costs.  No 
opinion. 

Frank  Tetzlaff,  Appellant,  v.  Meta  C.  Tetzlaff,  Respondent. —  Judgment 
affirmed.    No  opinion. 

Joseph  Harris,  Respondent,  v.  Paul  Berger  and  Anna  Berger,  Appel- 
lants.— Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Carnegie  Trust  Company,  Respondent,  v.  Henry  J.  Mayham,  Impleaded 
with  William  £.  Holloway,  Appellant. — Judgment  and  order  affirmed, 
with  costs.    No  opinion. 

Margaret  E.  Darlington,  as  Administratrix,  etc,  of  Edward  Darlington, 
Deceased,  Respondent,  v.  Adin  Gt.  Pierce  Company,  Appellant,  Impleaded 
with  Fogliasso-Clement  Building  Company  and  Others. — Judgment  and 
order  affirmed,  with  costs.    No  opinion. 

The  R  G.  Packard  Company,  Respondent,  v.  The  City  of  New  York, 
Appellant. — Judgment  and  order  affirmed,  with  costs,  on  the  opinion  of 
Mr.  Justice  Whitney  in  the  court  below  on  the  motion  made  by  defendant 
for  a  new  trial. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Robert  Raphael, 
Appellant.—  Judgment  and  order  affirmed.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Henry  E.  Janes,  as  Admin- 
istrator de  Bonis  Non,  etc.,  of  Edward  R.  Janes,  Deceased,  Relator,  v. 
William  D.  Dickey,  Chairman,  and  Others,  Commissioners,  etc.,  and  The 
City  of  New  York,  Respondents.— Writ  dismissed  and  determination 
affirmed,  with  llfty  dollars  costs  and  disbursements,  on  the  authority  of 
People  ex  rel  City  of  New  York  v.  Stillinga  (134  App.  Div.  480;  affd.,  200 
N.  Y.  525)  and  People  ex  rel,  Volkening  v.  Prendergast  (150  App.  Div.  665). 
Order  to  be  settled  on  notice. 

Louise  C.  Finlay,  Respondent,  v.  Marshall  C.  Kane  and  J.  Frederick 
Behrens,  Composing  the  Firm  of  Kane  &  Behrens,  Appellants.  (Actions 
Nos.  1-3.) — Judgment  in  each  case  affirmed,  with  costs.    No  opinion. 

Harry  W.  Meacham,  Appellant,  v.  Jamestown,  Franklin  and  Clearfield 
Railroad  Company,  Respondent.— Judgment  affirmed,  with  costs.  No 
opinion. 

The  People  of  the'State  of  New  York,  Respondent,  v.  Arthur  A.  Dunphy, 
Appellant,  Impleaded  with  Frank  L.  Moyer.— Judgment  and  orders 
affirmed.    No  opinion. 

Blaw  Collapsible  Steel  Centering  Company,  Respondent,  v.  Joseph  T. 
Rice  and  Others,  Copartners,  Doing  Business  under  the  Firm  Name  and 
Style  of  King,  Rice  &  Qaney,  Appellants. — Judgment  and  order  affirmed, 
with  costs.    No  opinion. 

William  E.  Bloodgood  and  William  R."  Walker,  as  Surviving  Executors 
and  Trustees  under  the  Will  of  Thomas  Lewis,  Deceased,  Respondents,  v. 
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Fannie  D.  Lewis,  Individually  and  as  Administratrix,  etc.,  of  Thomas 
Lewis,  Deceased,  and  Others,  Respondents,  Impleaded  with  Kings  County 
Trust  Company,  as  Executor  and  Trustee  under  the  WiU  of  Mary  E. 
Lewis,  Deceased,  Appellant,  and  Others. — Judgment  affirmed,  with  costs, 
on  the  authority  of  Bloodgood  v.  Lewia  (146  App.  Div.  86). 

The  People  of  the  State  of  New  York.  Respondent,  v.  Morris  James, 
Appellant. — Judgment  affirmed.    No  opinion. 

Adelia  A.  Linnell,  Respondent,  v.  Henry  Ives  Smith  and  Margaretta  W. 
Smith,  His  Wife,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

John  J.  Reisler,  Appellant,  v.  National  Printing  and  Engraving 
Company,  Respondent. —  Judgment  affirmed,  with  costs.    No  opinion. 

Oliver  Harriman  and  Others,  Respondents,  v.  Calvin  O.  Geer  and 
Ruth  Noyes  Heinze,  Appellants. — Judgment  and  order  affirmed,  with 
costs. 

United  Surety  Company,  Respondent,  v.  Daniel  Meenan,  Appellant, 
Impleaded  with  Frank  E.  Gore  (not  summoned). — Judgment  and  order 
affirmed,  with  costs.    No  opinion. 

Gerson  Mayer  and  Joseph  G.  Mayer,  Comprising  the  Firm  of  Joseph 
Mayer's  Sons,  Appellants,  v.  Bella  Ertheiler  and  Alexander  M.  Bing,  as 
Executors,  etc.,  of  James  Ertheiler,  Deceased,  Respondents. — Judgment 
affirmed,  with  costs.    No  opinion. 

Sarah  E.  Neuberth,  Appellant,  v.  Adam  Neuberth,  Respondent.  Wil- 
liam H.  Zehr,  Appellant.— Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  to  be  settled  on  notice. 

Louise  C.  Ball,  Respondent,  v.  Edith  E.  Benet,  Appellant.— Judgment 
and  order  affirmed,  with  costs.    No  opinion. 

Hudson  River  Telephone  Company,  Appellant,  v.  The  City  of  New 
Tork,  Respondent. —  Order  affirmed,  with  costs.    No  opinion. 

Anna  Byrnes,  Appellant,  v.  Sylvester  Byrnes,  Respondent— Judgment 
affirmed.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Emma  Blomberg, 
Appellant.— Judgment  affirmed.    No  opinion. 

Albert  I.  Mehrbach,  Respondent,  v.  J.  J.  White  Manufacturing  Com- 
pany, Appellant. — Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Karl  J.  Hibbs,  Appellant,  v.  New  York  Herald  Company,  Respondent. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Harry  Kauftnan, 
AppeUant. —  Judgment  and  order  affirmed.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Antooio  Baooola, 
Appellant. — Judgment  affirmed.    No  opinion. 

Building  and  Engineering  Company,  Respondent,  v.  NortheniBank  of 
New  York  and  Others,  Appellants.—  Order  affirmed,  with  ten  dollw  oosta 
and  disbursements.    No  opinion. 

Henry  L.  Doherty  and  Others,  Partners  Doing  Business  under  thtFirm 
Name  and  Style  of  Henry  L.  Doherty  &  Company,  Appellants,  v.  Al^ri- 
can  Gas  and  Electric  Company  and  Max  F.  Millikan,  Respondents. —  O^^' 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
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Anna  Nattes,  Respondent,  v.  Enrique  Nattes,  Appellant. — Judgment 
af&rmed,  with  costs.     No  opinion. 

Norah  Gallery,  as  Administratrix,  etc.,  of  John  Gallery,  Deceased, 
Respondent,  v.  Margaret  Sugraines  and  Joseph  Sugraines,  Appellants, 
Impleaded  with  The  Bank  for  Savings  in  the  Glty  of  I^ew  York,  Respond- 
ent.—Judgement  affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Jim  Vetere,  Appel- 
lant.— Judgment  affirmed.    No  opinion. 

Louis  J.  McGloskey  and  Others,  v.  Jacob  Newmark  and  Others.— 
Motion  denied,  with  ten  dollars  costs.    Order  to  be  settled  on  notice. 

In  the  Matter  of  Matthias  Badin. —  Respondent  disbarred.  Order  to  be 
settled  on  notice. 

Elijah  W.  Sells  and  Others,  Respondents,  v.  Autographic  Register  Gom- 
pany.  Appellant. —  Order  modified  as  directed  in  opinion  and  as  modified 
affirmed,  without  costs.    Opinion  per  curiam. 


Third  Department,  June,  1912. 

Theodorb  D.  Allbn  and  George  S.  Miller,  Respondents,  v.  The  Gity 
OF  Oneida,  Appellant. 

Appeal  from  a  judgment  of  the  Supreme  Gourt  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Madison  on  the  Ist 
day  of  March,  1911,  and  also  from  an  order  entered  on  the  27th  day  of 
December,  1911. 

Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  Smith, 
P.  J.,  dissenting  in  part  in  memorandum;.  Lyon,  J.,  not  sitting. 

Smith,  P.  J.  (dissenting  in  part):  The  contract  signed  is  unambiguous. 
Plaintiff  has  recovered  for  extra  work  in  doing  work  which  was  within  the 
terms  of  the  contract,  on  the  ground  that  before  the  signing  of  the  con- 
tract he  was  assured  by  the  city  authorities  that  a  strict  performance 
thereof  would  not  be  required.  This  holding  seems  to  be  unjustified 
either  upon  principle  or  authority.  Whatever  right  the  plaintiff  might 
have  for  reformation  of  the  contract,  until  the  contract  is  reformed  he 
has  no  claim  for  additional  compensation  for  work  specifically  required 
thereby.  The  judgment,  therefore,  so  far  as  it  awards  additional  compen- 
sation for  work  upon  the  reservoir  site  in  taking  the  roots  out  from 
the  land  is  in  my  judgment  unauthorized  and  should  be  reversed. 

The  People  of  the  State  of  New  York,  Respondent,  t>.  Gharles 
GoNNEiiL,  Appellant. 

Crime -^abandoning  child— proof  of  fa1her?u>od. 

Appeal  by  the  defendant  from  a  judgrment  of  conviction  renderod  in  the 
Albany  Gounty  Gourt  on  the  2d  day  of  April,  1912. 

Lyon,  J.:  The  defendant  was  indicted  charged  with  the  crime  of 
abandoning  his  seven  months^  old  child,  and  upon  the  trial  was  convicted^ 
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and  from  the  judgment  of  conviction  has  appealed  to  this  court.  The 
indictment  ^as  found  under  section  480  of  the  Penal  Law,  which  provided 
as  follows:  ^'  A  parent  or  other  person  charged  with  the  care  or  custody 
for  nuture  or  education  of  a  child  under  the  age  of  sixteen  years,  who 
abandons  the  child  in  destitute  circumstances,  and  wilfully  omits  to  fur- 
nish necessary  and  proper  food,  clothing  or  shelter  for  such  child,  is  guilty 
of  felony."  From  the  testimony  it  appears  that  the  child,  which  was 
illegitimate,  was  born  in  June,  1911,  and  that  the  child^s  mother  and  the 
defendant  were  married  the  following  December,  but  have  never  lived 
together,  and  that  on  the  day  of  the  marriage  the  defendant  promised  to 
give  the  mother,  with  whom  the  child  has  always  lived,  three  dollars  per 
week  for  its  support,  but  that  he  has  given  the  mother  nothing  what^ever. 
This  promise  to  pay  did  not  make  the  defendant  liable  for  the  care  or 
custody  of  the  child,  and  as  there  was  no  proof  that  he  was  the  father  of 
the  child,  the  judgment  of  conviction  must  be  reversed  and  a  new  trial 
had.  Betts,  J.,  concurred;  Houghton,  J.,  concurred  in  memorandum; 
Smith,  P.  J.,  and  Kellogg,  J.,  voted  for  affirmance. 

Houghton,  J.  (concurring):  The  child  which  the  defendant  was  con- 
victed of  abandoning  was  bom  out  of  wedlock.  A  few  months  after  its 
birth  the  defendant  married  the  mother.  If  the  chQd  was  begotten  by 
defendant  his  marriage  to  its  mother  after  its  birth  legitimatized  it  and  he 
became  in  law  its  father.  (Dom.  Rel.  Law,  §  24.)  *  It  appears  to  have  been 
assumed  on  the  trial  that  the  defendant  was  the  father, but  the  record,  which 
is  somewhat  crude,  does  not  show  that  such  proof  was  made.  The  court 
in  the  course  of  his  charge  to  the  jury  stated  that  defendant  was  the  father 
of  the  child  and  married  the  complainant  after  its  birth,  and  the  defend- 
ant took  no  exception  nor  did  his  counsel  specify  such  point  in  his  motion 
at  the  close  of  the  evidence,  or  in  his  motion  for  arrest  of  judgment.  Nor 
did  he  raise  such  question  in  his  brief  on  submission  of  the  appeal  in  this 
court.  The  sole  contention  of  the  defendant  was  and  is  that  the  willful 
omission  to  provide  any  food  or  clothing  or  shelter  for  his  child,  only  a  few 
months  old,  was  not  an  abandonment  within  the  meaning  of  section  480 
of  the  Penal  Law,  because  its  mother,  his  wife,  chanced  to  have  a  mother 
and  brother  who  earned  a  meagre  living  at  menial  work  with  whom  she 
and  the  child  could  live  and  find  food  and  shelter.  At  his  marriage 
the  defendant  agreed  to  pay  the  mother  three  dollars  a  week  for  the  snp- 
I)ort  of  the  child,  but  he  willfully  refused  to  make  even  the  first  payment. 
Presiding  Justice  Smith  and  Mr.  Justice  Kellogg  feel  that,  by  refraining 
from  taking  the  point  either  on  the  trial  or  on  this  appeal  that  there  was 
lack  of  proof  that  he  was  the  father  of  the  child,  the  defendant  waived  the 
point  and  that  the  judgment  of  conviction  should  not  be  reversed  on  that 
ground  alone;  but  they  authorize  me  to  state  that  they  are  of  opinion,  as 
well  as  myself,  that  the  crime  of  abandonment  was  fully  proven.  If  it  were 
a  civil  action  of  course  the  failure  of  the  appellant  to  raise  the  point  on  the 
trial  and  his  acquiescence  in  the  assumption  by  the  court  that  he  was  the 
father  of  the  child  would  constitute  a  waiver  of  the  defect  in  proof  in  that 

*Consol.  Laws,  chap.  14  (Laws  of  1909,  chap.  19),  §  24.— [Rbp. 
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respect.  But  I  hesitate  to  apply  such  rule  in  a  criminal  case  where  the 
defect  goes  to  the  body  of  the  crime  charged.  The  defendant  had  not  vol- 
untarily assumed  the  care  and  custody  of  an  illegitimate  child  begotten 
by  some  one  else,  for  he  never  lived  with  the  mother  or  it  after  his  mar- 
riage. His  liability  and  duty  of  care  arose  from  his  being  its  father  and 
in  having  subsequently  married  its  mother,  thereby  making  it  legitimate. 
The  fact,  therefore,  whether  he  was  the  father  was  vital  and  necessary  to 
his  guilt.  I  am  led  to  a  concurrence  in  a  reversal  of  the  judgment  of 
conviction  in  the  hope  also  that  there  may  be  a  reconciliation  between  the 
defendant  and  his  wife  under  the  permission  of  the  district  attorney,  rather 
than  the  imi)osing  of  a  term  of  imprisonment  upon  the  defendant  which 
he  will  deserve  if  he  refuses  to  properly  care  for  his  wife  and  the  child  which 
I  assume  is  his.  The  defendant  and  the  mother  are  both  very  young,  and 
for  their  own  good,  as  well  as  that  of  the  child,  I  feel  constrained  to  give  the 
defendant  a  further  opportunit^t  rather  than  to  compel  him  to  serve  the 
sentence  which  the  trial  court  imi)osed  upon  him.  I,  therefore,  vote  for  a 
reversal  of  the  judgment  of  conviction  and  the  granting  of  a  new  trial. 
Judgment  reversed  and  new  trial  granted. 


Edgar  T.  Brackett,  Respondent,  v.  Elizabeth  S.  C.  Seavey  and  Henry 
8.  Clement,  Jr.,  Individually  and  as  Trustees  for  Henry  S.  Clement  under 
the  Last  Will  and  Testament  of  William  H.  Clement,  Deceased,  and  Henry 
S.  Clement,  Appellants. — Judgment  unanimously  afOrmed,  with  costs. 

John  T.  Breadner,  Respondent,  v.  Harry  Lazarowitz  and  Jacob  Lazaro- 
witz.  Appellants.— Judgment  affirmed,  with  costs.     All  concurred. 

Emma  Bishop,  as  Administratrix,  etc.,  of  Arthur  Bishop,  Deceased, 
Respondent,  v.  Kingston  Gas  and  Electric  Company,  Appellant. —  Order 
affirmed,  with  costs.  AH  concurred,  except  Smith,  P.  J.,  and  Kellogg,  J., 
dissenting. 

Thomas  Brown,  Appellant,  v.  Elizabeth  Matthews,  Respondent.— 
Judgment  affirmed,  with  cgsts.  All  concurred,  except  Houghton  and 
Betts,  JJ.,  dissenting. 

Fred  C.  Burhans,  Respondent,  v.  American  Ice  Company,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs. 

Frank  L.  Bell,  Respondent,  v.  Mabel  C.  Golding,  Appellant,  Impleaded 
with  John  N.  Golding  and  Others. — Judgment  unanimously  affirmed, 
with  costs,  on  the  opinion  of  Van  Kirk,  J.,  at  Special  Term. 

Charles  L.  Briggs  and  John  Harris,  Appellants,  v.  The  State  of  New 
York,  Respondent.— Judgment  unanimously  affirmed,  with  costs. 

Frank  J.  Carr  and  Others,  Respondents,  v.  Milford  B.  Peck,  Appellant. 
— Judgment  unanimously  affirmed,  with  costs. 

Myron  S.  Durfee,  Respondent,  v.  Boston  and  Maine  Railroad,  Appellant. 
—  Judgment  and  order  affirmed,  with  costs.  All  concurred,  except 
Kellogg,  J.,  dissenting. 

Addison  Fuller,  Respondent,  v.  Richard  E.  Burger,  Appellant.— Judg- 
ment unanimously  affirmed,  with  costs. 

App.  Div.— Vol.  CL.        60 
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Alexander  Hilfingerand  Others,  Appellants,  v.  The  State  of  New  York, 
Respondent.— Judgment  affirmed,  with  costs.  All  concurred,  except 
Houghton  and  Betts,  JJ.,  dissenting. 

Walter  B.  Humphrey,  Respondent,  v.  Sarah  M.  Humphrey,  Appellaxit. 
—  Interlocutory  judgment  affirmed.  All  concurred,  except  Houghton  and 
Betts,  JJ.,  dissenting. 

George  L.  Harrington,  Respondent,  v.  The  Davey  Tree  £xi>ert  Com- 
pany, Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   All  concxured. 

Kelly  Lumber  Company,  Eugene  Clinton,  Receiver,  Appellant,  v.  Tlie 
Otselic  Valley  Railroad  Company,  Benjamin  F.  Gladding,  Respondent. 
In  the  Matter  of  the  Application  to  Punish  Benjamin  F.  Gladding  for 
Contempt  of  Court. —  Transferred  to  the  Fourth  Department. 

Susan  S.  Loucks,  Appellant,  v.  Anna  S.  Dolan,  Respondent. —  Judg- 
ment and  order  affirmed,  with  costs.  All  concurred,  except  Kellogg,  J., 
dissenting. 

Susan  S.  Loucks  and  Anna  E.  Slingerland,  Respondents,  v.  Albert  S. 
Frazier  and  Leonard  H.  Frazier,  Appellants.— Interlocutory  judgment 
affirmed,  with  costs,  with  usual  leave  to  the  defendants  to  withdraw 
demurrer,  and  answer  upon  payment  of  costs  of  appeal  and  of  the  court 
below.    All  concurred. 

Patrick  Lane  and  Annie  Lane,  Appellants,  v.  A.  Vedder  Magee  and 
Tamason  Magee,  Respondents.—  Judgment  unanimously  affirmed,  with 

COStfe. 

In  the  Matter  of  the  Application  of  the  Hassam  Paving  Company  of 
New  York,  Appellant,  for  a  Writ  of  Mandamus  against  Reginald  J. 
Imperatori,  Respondent. —  Order  affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Application  of  the  Town  Board  and  Town  Super- 
intendent of  Highways  of  the  Town  of  Colchester,  Delaware  County, 
Respondents,  under  Section  61  of  the  Railroad  Law  *  for  an  Order  Deter- 
mining Whether  a  New  Highway  Laid  Out  by  Said  Municipal  Authori- 
ties Shall  Be  Constructed  across  the  New  York,  Ontario  and  Western 
Railway,  Appellant,  over,  under  or  at  Grade  of  Said  Railway  Near  Cook's 
Falls  Station  in  Said  Town.— Determination  of  the  Public  Service  Com- 
mission unanimously  confirmed,  with  costs. 

John  C.  McGee,  Appellant,  v.  Edward  Lazansky,  as  Secretary  of  State  of 
the  State  of  New  York,  Respondent.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    All  concurred. 

In  the  Matter  of  the  Application  of  the  Superintendent  of  Banks  of  the 
State  of  New  York,  Respondent,  for  Leave  to  Sell  and  Convey  Certain 
Real  Property  of  The  Binghamton  Trust  Company  in  Liquidation. 
Hiram  Goldsmith,  Appellant.—  Order  affirmed,  with  ten  dollars  costs  and 

♦See  Gen.  Laws,  chap.  39  (Laws  of  1890,  chap.  665),  §  61,  added  by 
Laws  of  1897,  chap.  754,  as  amd.  by  Laws  of  1898,  chap.  520,  and  Laws 
of  1909,  chap.  158;  now  ConsoL  Laws,  chap.  49  (Laws  of  1910,  chap.  481), 
§90.— Rbp. 
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disbursements.  All  concurred,  except  Houghton,  J.,  dissenting;  Lyon,  J., 
not  sitting. 

In  the  Matter  of  the  Application  of  the  Board  of  Water  Supply  of  the 
City  of  New  York  to  Acquire  Real  Estate  in  the  County  of  Ulster  under 
Chapter  724  of  the  Laws  of  1005,  and  the  Acts  Amendatory  Thereof  for 
the  Purpose  of  Providing  an  Additional  Supply  of  Pure  and  Wholesome 
Water  for  the  Use  of  the  City  of  New  York. —  Motion  denied. 

John  H.  Neville,  Appellant,  v.  Peter  C.  Kelley,  Respondent.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to  plaintiff 
to  withdraw  demurrer  on  payment  of  costs  of  appeal  and  of  the  court 
below.    All  concurred. 

Thomas  J.  O'Brien,  Appellant,  v.  Alva  Seybolt,  Respondent.— Judg- 
ment unanimously  affirmed,  with  costs.    Lyon,  J.,  not  sitting. 

Caroline  G.  O'Brian,  Respondent,  v.  The  Village  of  Saranac  Lake,  Appel- 
lant.—  Judgment  and  order  reversed,  as  against  the  weight  of  evidence 
and  new  trial  granted,  with  costs  to  appellant  to  abide  event.  All  con- 
curred, except  Betts  and  Lyon,  JJ.,  dissenting. 

Agnes  O'Leary,  as  Administratrix,  etc.,  of  Timothy  O'Leary,  Deceased, 
Appellant,  v.  The  Acme  Engineering  and  Construction  Company,  Respond- 
ent. —  Judgment  affirmed,  with  costs.  All  concurred,  except  Betts,  J., 
dissenting. 

Leon  D.  Policy,  Respondent,  v.  Lehigh  Valley  Railroad  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  Kel- 
logg, J.,  not  sitting. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Cecil  Haines, 
Appellant.— Judgment  of  a  conviction  ffirmed.    All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Frank  Gass, 
Appellant,  Impleaded  with  the  Empire  State  Surety  Company,  Defend- 
ant.—  Motion  for  leave  to  go  to  Court  of  Appeals  granted  and  question 
certified  as  follows:  Does  the  complaint  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  demmring  defendant  ? 

The  People  of  the  State  of  New  York,  Respondent,  v.  Saverio  Pelle- 
grenio.  Appellant. —  Judgment  of  conviction  affirmed.    All  concurred. 

The  Rockdale  Company,  Respondent,  v.  Max  Smith,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Georgianna  Rupp,  Respondent,  v.  William  E.  Aitken,  Appellant.— 
Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  Kellogg, 
J.,  dissenting. 

Rathbone,  Sard  &  Company,  Respondent,  v.  Pacific  Coast  Casualty 
Company,  Appellant.— Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   All  concurred,  except  Houghton,  J.,  dissenting. 

Emma  A.  Robinson,  as  Trustee  for  Lucius  Robinson  and  Emma  R. 
Wyckoff,  Appellant,  v.  The  City  of  Elmira  and  John  J.  Crowley,  as  City 
Chamberlain  of  the  City  of  Elmira,  Respondents.—  Judgment  and  order 
unanimously  affirmed,  with  costs. 

Rathbone,  Sard  &  Company,  Respondent,  v.  Pacific  Coast  Casualty 
Company,  Appellant.— Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   All  concurred. 
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Harry  W.  Rogers,  Respondent,  v.  The  Herald  Company,  Appellant- 
Motion  for  leave  to  go  to  Court  of  Appeals  denied. 

Alva  Seybolt,  Resi)ondent,  v.  Thomas  J.  O'Brien,  Appellant,  Impleaded 
with  Raymond  J.  Neale  and  Rose  Neale. —  Judgment  unanimously 
affirmed,  with  costs.    Lyon,  J.,  not  sitting. 

Edgar  W.  Steele,  Appellant,  v.  Owen  W.  O'Neil,  Respondent.— Judg- 
ment and  order  affirmed,  with  costs.  All  concurred,  except  Kellogg,  J., 
dissenting. 

E.  A.  Strout  Company,  Respondent,  v.  Joseph  E.  Scudder,  Appellant.— 
Judgment  and  order  affinned,  with  costs.  All  concurred,  except  Hough- 
ton, J.,  dissenting,  on  the  ground  that  it  was  a  question  for  the  jury  to 
determine  whether  the  plaintiff  was  the  procuring  cause  of  the  sale  of  the 
property.    Lyon,  J.,  not  sitting. 

Virgil  W.  D.  Trumbull,  Appellant,  v.  Richard  L.  Trumbull  and  Others, 
Respondents.— Judgment  unanimously  affirmed,  with  costs. 

Hattie  A.  Thayer,  Appellant,  v.  Farmers'  Fire  Insurance  Association  of 
the  Towns  of  Greenville,  Westerlo,  Durham  and  RensselaerviUe,  Respond- 
ent.—  Judgment  and  order  unanimously  affirmed,  with  costs. 

Hattie  A.  Thayer,  Appellant,  v.  Frank  T.  Snyder,  Respondent. — Judg- 
ment unanimously  affirmed,  with  costs. 

Charles  H.  Van  Ness,  as  Executor,  etc.,  of  Le  Roy  Whitaker,  Deceased. 
Appellant,  v.  J.  Andrew  Kenyon,  Respondent. — Judgment  and  orders 
affirmed,  with  costs.  All  concurred,  except  Smith,  P.  J.,  and  Kellogg,  J., 
dissenting. 

Ella  M.  Virgil,  Appellant,  v.  Joseph  Bell  and  Others,  Respondents.— 
Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event.  All  concurred,  except  Smith,  P.  J.,  and 
Kellogg,  J.,  dissenting. 

Vulcan  Iron  Works,  Respondent,  v.  Pittsburg-Eastem  Company, 
Appellant. — Judgment  and  order  unanimously  affirmed,  with  costs. 

John  Weidinger,  an  Infant,  by  Sam  Heimn,  His  Guardian  ad  Litem, 
Respondent,  v.  New  York  and  New  England  Cement  and  Lime  Company, 
Appelleuit. — Judgment  and  order  affirmed,  with  costs.  All  concurred, 
except  Smith,  P.  J.,  dissenting. 

John  Washburn  and  Herman  B.  Parks,  as  Executors  and  Trustees 
under  the  Last  Will  and  Testament  of  John  W.  Stewart,  Deceased, 
Respondents,  v.  John  Acome,  as  Treasurer  of  the  Church  of  the  Good 
Shepherd,  and  the  Church  of  the  Messiah,  Defendants,  Impleaded  with 
Lucinda  Stewart,  Appellant.— Judgment  unanhnously  affirmed,  with  costs, 
on  the  opinion  of  Justice  Joseph  A.  Kellogg  at  Trial  Term.  (Reported  in 
74  Misc.  Rep.  301.) 

Levi  C.  Waite  and  Others,  Appellants,  v.  The  State  of  New  York, 
Respondent. —  Judgment  unanimously  affirmed,  with  costs. 

Edith  Ziebert,  an  Infant  under  the  Age  of  Fourteen  Years,  by  Hyman 
Ziebert,  Her  Guardian  ad  Litem,  Respondent,  v.  Hudson  Valley  Railway 
Company,  Appellant.— Judgment  and  order  unanimously  affirmed,  with 
costs. 
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Jeanette  Sprague,  Appellant,  v.  Katherlne  L.  Walts,  as  Executrix,  etc., 
of  Charles  H.  Walts,  Deceased,  Resi)ondent. —  Order  affirmed,  with  costs. 
All  concurred,  except  Spring  and  Kruse,  JJ.,  who  dissented. 

Jeanette  Sprague,  Appellant,  v.  Katherine  L.  Walts,  as  Executrix,  etc., 
of  Charles  H.  Walts,  Deceased,  Respondent. — Judgment  affirmed,  with 
costs.    All  concurred,  except  Spring  and  Kruse,  J  J.,  who  dissented. 

David  Clute,  Respondent,  v.  Buffalo,  Lockport  and  Rochester  Railway 
Company,  Appellant.— Judgment  and  orders  affirmed,  with  costs.  All 
concurred. 

Quincy  S.  Thomas,  Respondent,  v.  Eastern  Concrete  Steel  Company, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred. 

In  the  Matter  of  the  Estate  of  Mary  Killan,  Deceased.  Miles  T.  O'Reilly,  as 
Administrator,  etc.,  of  Mary  Killan,  Deceased,  Appellant;  Martin  Killeen, 
Kespondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred. 

Martin  Kasprovoski,  Respondent,  v.  United  States  Gypsum  Company, 
Appellant. — Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Peter  Koprucki,  as  Treasurer  of  the  Polish  Union  of  America,  Respond- 
ent, V.  Piotr  Wojciechowski  and  Others,  Appellants. — Judgment  affirmed, 
with  costs.    All  concurred. 

Dock  and  Mill  Company,  Appellant,  v.  G.  Clay  Cox,  Respondent.— Judg- 
ment affirmed,  with  costs.  New  trial  to  be  had  in  Rochester  Municipal 
Court  on  the  18th  day  of  June,  1912,  at  ten  A.  M.     All  concurred. 

Herbert   J.    Kingsley,    Respondent,    v.   John    McCaslin,    Appellant. —  • 
Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Horace  I.  Kendall,  Respondent,  v.  George  F.  Erdle,  Appellant.— 
Judgment  affirmed,  with  costs.    All  concurred. 

Uriah  H.  Lewis,  Appellant,  v.  New  York,  Ontario  and  Western  Railway 
Company,  Respondent.—  Judgment  affirmed,  with  costs.  All  concurred, 
except  Spring,  J.,  who  dissented  upon  the  grounds  stated  in  his  dissent- 
ing opinion  on  former  appeal  in  same  case,  reported  in  146  Appellate 
Division,  250. 

Melville  Farrar,  Respondent,  v.  Avery  W.  Kingsley  and  Others, 
Impleaded  with  Nathan  R.  Williams,  Appellant. —  It  appearing  that 
there  are  not  four  justices  qualified  to  sit  in  the  case,  the  appeal  is 
ordered  transferred  to  the  Appellate  Division,  Third  Deimrtment,  to 
be  there  heard  and  determined,  pin'suant  to  section  231  of  the  Code 
of  Civil  Procedure.    McLennan,  P.  J.,  and  Spring,  J.,  not  sitting. 

Horace  H.  Potter,  Respondent,  v.  Pennsylvania  Railroad  Company, 
Appellant. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  ten  dollars  costs. 

Thomas  J.   Hooks,   Appellant,   v.   The  City  of  Utica,  Respondent.— 
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Motion  for  leave  to  appeal  to  Ck>urt  of  Appeals  denied,  with  ten  dollars 
costs. 

Herschel  D.  Stowell,  Respondent,  v.  Pennsylvania  Railroad  Company, 
Appellant.—  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  ten  dollars  costs. 

In  the  Matter  of  the  Destruction  of  Useless  Papers  in  the  Office  of  the 
Clerk  of  Oneida  County.— Matter  referred  to  Charles  D.  Adams,  attorney 
and  counselor  at  law,  residing  at  Utica,  N.  T.,  to  report  to  this  court  the 
facts  with  his  recommendation  thereon. 

Jane  La  Grange,  Appellant,  v.  Hattie  La  Grange  and  Others,  Respond- 
enta — Appeal  dismissed,  without  costs,  upon  stipulation  filed. 


First  Department,  June,  1912.* 

John  F.  Moore,  Appellant,  v.  New  York  City  Railway   Company, 

Respondent. 

Appeal  from  an  order  of  the  Appellate  Term,  entered  February  11,  1907. 

Per  Curiam:  We  think  there  was  a  fair  question  for  the  jury.  The 
case  was  fairly  submitted  and  there  was  nothing  to  justify  an  appellate 
court  in  reversing  the  judgment,  either  for  errors  on  the  trial  or  as  against 
the  weight  of  evidence.  The  determination  appealed  from  should,  there- 
fore, be  reversed,  with  costs  in  this  court  and  in  the  Appellate  Term  and 
the  judgment  of  the  Municipal  Court  afllrmed.  Present  —  Ingraham, 
P.  J.,  Laughlin,  Clarke,  Miller  and  Dowling,  J  J.  Determination  reversed, 
with  costs  in  this  court  and  in  the  Appellate  Division,  and  judgment  of 
Municipal  Court  affirmed. 

Franz  Sadan,  Appellant,  v.  B.  Crystal  &  Son,  Respondent. 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered  October  18, 
1911,  dismissing  the  complaint. 

Per  Curiam:  We  are  of  opinion  that  the  evidence  presented  a  question 
as  to  whether  the  negligence  of  the  elevator  boy  in  starting  the  elevator 
was  not  owing  to  his  incompetency,  of  which  the  defendant  had  notice 
which  should  have  been  submitted  to  the  jury.  The  judgment  is,  there- 
fore, reversed  and  a  new  trial  ordered,  costs  to  appellant  to  abide  event. 
Present — Ingraham,  P.  J.,  Laughlin,  Clarke,  Miller  and  Dowling,  JJ.; 
Clarke  and  Dowling,  JJ.,  dissented. 


Claudia  T.  Wheeler,   Respondent,   v.  Albert  G.  Wheeler,  Jr., 

Appellant. 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered  February  29, 
1912,  granting  plaintilT  a  separation  from  defendant  and  awarding  alimony. 

Per  Curiam:  The  judgment  appealed  from  is  modified  by  reducing 
the  amount  of  permanent  alimony  to  $300  a  month,  with  leave,  however, 
to  the  plaintiff  to  move  for  a  eliange  in  the  amount  of  alimony  upon  proof 
of  change  in  the  defendant's  circumstances.  As  so  modified  the  judgment 
is  affirmed,  with  costs  to  the  respondent.  Present  —  Ing^ham,  P.  J., 
Laughlin,  Clarke,  Miller  and  Dowling,  JJ. 

♦For  other  decisions  of  this  term  8ce  aiiie,  pages  928-943. 
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AOOOSD  AND  SATISFACTION. 

Lease  between  street  railways  —  agreement  to  advance  funds. 
See  Corporation,  3. 

ACCOXTNTING. 

Failure  of  executor  to  appear — right  to  commissions. 
8ee  Decedent's  Estate,  2. 

Examination  of  defendant  before  trial  —  sufficiency  of  affidavit. 
See  Discovery,  1. 

Suit  to  compel  application  of  proceeds  of  collateral  —retention  of  juris- 
diction by  court  of  equity. 

See  Guaranty  and  Suretyship,  2. 

Suit  to  establish  partnership — evidence. 
See  Partnership. 

Complaint  —  parties  defendant. 
See  Pleading,  4. 

AGENCY. 

See  Principal  and  Agent. 

ALIENATION  OF  AFFECTIONS. 

Evidence. 

See  Husband  and  Wipe,  5. 

ALIMONY. 

Contempt  —  defendant  beyond  jurisdiction. 
See  Husband  and  wife,  l. 

ANNULMENT. 

Physical  disability  —  insufficient  evidence. 
See  Husband  and  Wife,  7. 

APPEAL. 

1.  Power  of  Appellate  Division  to  make  findings.  The  Appellate 
Division  has  no  power  to  make  findings,  even  upon  undisputed  evidence. 

Hence,  although  it  appears  upon  appeal  that  tlie  plaintiff  proved  and 
was  entitled  to  substantial  instead  of  nominal  damages,  it  can  recover 
them  only  after  a  new  trial,  so  that  the  judgment  finally  rendered  may  be 
supported  by  appropriate  findings  of  fact.  Central  Trust  Co,  v.  Man- 
hattan  Trust  Co,,  629. 

2.  Section  988  of  ths  New  York  city  charter  construed  —  dismissal  for 
failure  to  prosecute.  The  provision  of  section  988  of  the  New  York  city 
charter  that  *^  an  appeal  taken  but  not  prosecuted  within  six  months  after 
the  filing  of  the  notice  of  the  appeal,  unless  the  time  within  which  to  prose- 
cute the  same  shall  have  been  extended  by  the  court,  shall  be  deemed  to 
have  been  abandoned,  and  no  agreement  between  the  parties  extending 
the  time  within  which  the  said  appeals  may  be  prosecuted  shall  vary  the 
provisions  hereof,"  is  mandatory. 

An  appeal  pending  more  than  two  and  a  half  years  should  be  dismissed 
where  the  respondent  has  failed  to  consent  to  the  settlement  of  the 
papers  upon  which  the  appeal  is  to  be  heard. 

A  mere  filing  of  the  notice  of  appeal  is  not  a  sufficient  prosecution 

thereof.    Matter  of  Pier  (Old)  No.  SI,  659. 
Correction  of  error  in  criminal  case  on  appeal. 
See  Crime,  1. 

Judgment  sustaining  demurrer  to  indictment. 
See  Crime,  2. 

Party  aggrieved. 

See  Decedent's  Estate,  1. 
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APPEAL  —  Continued. 
Failure  to  move  to  dismiss  appeal. 
See  EMiNEifT  Domain,  o. 

Stipulation  as  to  facts  made  after  appeal  brought. 
See  Habeas  Corpus,  2. 

Questions  considered  on  appeal  from  judgment  alone. 
See  Negligexce,  4. 

Review  of  findings  by  trial  court  not  warranted  by  evidence. 
See  Practice,  2. 

Technical  eiTors  disregarded. 

See  Principal  and  Agent,  1. 

Application  to  Public  Service  Commission  for  permission  to  issue  stock 
and  bonds — rival  not  party  aggrieve<i. 

See  Public  Service  Commission. 

ABBITBATION. 

Trade  custom — power  of  arbitrators  to  select  third  arbitrator — sum- 
mary determination  after  inspection.  Where  the  buyer  and  seller  of 
goods  which  were  rejected  because  of  defects  in  quality  agreed  to  arbi- 
trate the  Question  of  quality  with  full  knowledge  of  a  trade  custom  in  the 
locality,  wnereby  if  the  arbitrators  respectively  selected  by  each  of  them 
could  not  agree, 'they  could  call  in  a  third  arbitrator,  a  decision  in  which 
a  third  arbitrator  participated  is  binding  although  the  seller  did  not 
specifically  authorize  him  to  be  called. 

The  decision  rendered  on  such  arbitration  is  binding  although  the  arbi- 
trators, experienced  men  of  business,  did  not  summon  the  parties  or  give 
notice  but  made  an  inspection  and  examination  in  a  summary  way,  if 
that  was  the  trade  custom. 

It  is  the  policy  of  the  courts  to  encourage  and  uphold  an  arbitration,  as 
it  is  an  inexpensive,  simple  and  expeditious  method  of  adjusting  contro- 
versies, and  tends  to  prevent  litigation.    Welch  v.  Probst^  147. 

ASSAULT. 

Validity  of  commitment. 
See  Crime,  1. 

Waiver  of  trial  by  jiuy. 
See  Crime,  4. 

Liability  of  master  for  assault  by  servant. 
See  Master  and  Servant,  7. 

ASSIGNMENT. 

Provisional  agreement  to  accept  assignment  of  lease — right  to  impose 
conditions  precedent. 

See  Contract,  1. 

Interest  in  estate  —  larceny. 
See  Habeas  Corpus,  3. 

Liquor  tax  certificate  —  assignment  after  premises  became  disorderly  — 
injunction. 

See  Intoxicating  Liquors,  2. 

Assignability  of  right  to  assert  forfeiture  for  breach  of  condition  in 
deed. 

See  Real  Property,  1. 

ATTOBNEY  AND  CLIENT. 

1.  Attorney  at  law  ce?isured.  Attorney  at  law  severely  censured  for  cer- 
tifying to  the  acknowledgment  in  this  State  of  instruments  signed  by 
persons  when  they  were  without  the  State,  and  who  did  not  appear  before 
nim. 

The  discipline  is  limited  to  censure,  as  under  the  circumstances  there 
was  no  intent  to  injure  or  defraud,  but  if  such  offense  be  repeated,  the 
court  will  act  with  great  severity.    Matter  of  Barnard,  580. 

2.  Attorney  disbarred  —payment  of  money  to  witnesses.  AttcMmey 
at  law  disbarred  for  misconduct  in  participating  in  and  authorizing  the 
payment  of  sums  of  money  by  a  street  railway  company,  of  which  he  was 
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ATTORNEY  AND  CLIENT--  Continued, 

general  counsel,  to  detectives  or  investigators  for  use  in  influencing 
witnesses  and  court  ofllcers  in  actions  for  personal  injuries  wherein 
the  company  was  defendant.    Matter  of  Robinson^  689. 

8.  Attorneys — admission  to  practice  from  otlier  States.  An  applicant 
from  the  State  of  Pennsylvania  is  not  entitled  to  be  admitted  to  practice 
law  in  this  State  without  examination  unless  he  has  been  admitted  to 
practice  in  the  Supreme  Court  of  his  own  State  and  has  practiced  there 
for  the  required  length  of  time.    Matter  of  Backus,  813. 

Unauthorized  employment  of  surrogate  as  counseL 
8ee  Surrogate. 

BAILMENT. 

£xpress  receipt  luniting  liability. 
See  Carrier,  2. 

Pledge  —  transfer  of  interest  in  vested  remainder  to  secure  loan. 
See  Decedext's  Estate,  4. 

Purchase  of  cotton  on  margin —  sale  without  notice  to  customer. 
See  Principal  and  Agent,  3. 

BANKING. 

Priority  of  claim  of  State  to  moneys  on  deposit  in  insolvent  bank. 
See  Debtor  and  Creditor,  2. 

l>eposit  in  savings  bank  in  trust  —  delivery  of  jjass  book. 
See  Gift. 

BILLS  AND  NOTES. 

1.  Alteration  of  instrument  by  addition  of  interest  clause — instrument 
and  original  indebtedness  extinguisTied — proof  showing  fraud.  Where 
the  payee  of  a  promissory  note  originally  drawn  without  interest 
adds  the  words,  *'with  interest  at  6jg,"  without  the  knowledge  or 
consent  of  the  maker,  there  is  a  material  alteration  of  the  note  within 
the  meaning  of  the  Negotiable  Instruments  Law,  and  a  finding  by  the 
jury  that  the  alteration  was  fraudulently  made  not  only  vitiates  the 
note  but  extinguishes  the  original  indebtedness. 

Evidence  in  an  action  on  such  altered  note  examined,  and  heldy  that  the 
jury  were  justified  in  finding  that  the  alteration  was  fraudulently  made. 
Columbia  J)istilling  Co,  v.  Mech,  128. 

2.  Agreement  not  altering  obligation  of  maker —limitation  of  actions 

—  demand  note.  Action  upon  promissory  notes  payable  upon  demand. 
The  maker  contended  that  they  were  executed  and  delivered  under  a 
mutual  understanding  that  they  were  not  to  be  regarded  as  promissory 
notes  obligating  him  to  pay,  but  as  mere  evidence  of  an  indebtedness  in 
the  event  of  his  death,  etc.  Evidence  examined,  and  held,  that  the  col- 
lateral agreement  between  the  parties  did  not  modify  the  obligation  of 
the  maker  of  the  notes,  and  that  the  holder  was  entitled  to  recover 
upon  such  as  were  not  barred  by  the  Statute  of  Limitations. 

The  Statute  of  Limitations  upon  a  promissory  note  payable  upon  demand 
begins  to  run  from  its  date,  when  the  right  to  make  the  demand  occurs. 
Sewell  V.  Swift,  584. 

8.  Action  by  indorsee  against  maker  —  defense  of  want  of  consideration 

—  evidence  —  res  inter  alios  acta  —  charge.  Defendant  made  a  note  to  the 
order  of  C.  which,  after  C.'s  indorsement,  he  procured  his  bank  to  discount, 
and  with  the  proceeds  purchased  stock  in  a  certain  corporation  and 
indorsed  and  delivered  tne  certificates  to  C,  who  retained  them.  When 
the  note  became  due  C.  gave  defendant  a  check  to  meet  it.  Defendant 
then  drew  another  note  which  C.  indorsed.  This  note  was  discounted 
and  the  proceeds  placed  to  defendant's  credit,  who  at  once  repaid  the 
amount  to  C.  When  this  second  note  became  due  the  bank  refused  to 
renew  it  and  C.  gave  defendant  a  check  to  meet  it.  Defendant  thereupon 
made  and  delivered  to  C.  the  note  in  suit  which  was  drawn  to  C.'s  order 
and  payable  at  C.'s  bank  of  deposit.  iThis  note  was  indorsed  to  plaintiff 
who  brought  this  action  against  the  maker.    The  defense  was  that  the  note 
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BILLS  AND  IfOTl&S-^  Continued. 

was  made  for  the  accommodation  of  C.  to  enable  him  to  purchase  more 

stock,  and  that  defendant  received  no  consideration  for  making  it,  while 

C.  claimed  that  the  note  was  ezecnted  to  enable  defendant  to  pnrcfaa^ 

stock. 

Held,  that  it  was  error  to  admit  evidence  of  the  condition  of  C/s 
account  in  his  bank  of  deposit  on  the  three  dates  that  notes  were  made 
Such  evidence  was  of  res  inter  alios  acta,  and  had  no  connection  with 
the  real  issue,  which  was,  what  was  the  agreement  between  the  parties. 

It  was  also  error  for  the  court  to  refuse  '*to  specifically  charge  the  jury 
that  if  they  find  that  the  note  was  delivered  to  Mr.  Miller,  on  condition 
tliat  Mr.  Coon  as  indorser  would  never  hold  Miller  liable,  and  that  Coon 
would  pay  the  same  at  maturity,  their  verdict  must  be  for  the  defendant** 
Coofi  V.  Miller,  631. 

Right  to  place  cause  on  special  calendar. 

Suit  to  have  note  declared  usurious. 
See  Usury. 

BBEBEBY. 

Procuring  proposed  witness  to  absent  himself. 
See  CTrimb,  5. 

BBOEEB. 

Purchase  of  cotton  on  margin  —  sale  without  notice  to  customer. 
See  Principal  and  Agent,  3. 

Action    for  commissions  —  procuring  purchaser  for   real   property  — 
authority  of  husband  to  act  for  wife. 
See  Principal  and  Agent,  4. 

Conversion  of  stock  by  broker. 

See  Principal  and  Agbnt,  5. 

BUBGLABY. 

Evidence. 

See  Crime,  8. 

CANAL. 

State  —  iiijury  to  lands  caused  by  insufficient  canal  culvert — proof 
Justifying  recovery.  Action  against  the  State  brought  in  the  Court  of 
Claims  to  recover  for  injuries  to  lands  by  the  waters'  of  a  stream  which 
backed  up  owing  to  the  alleged  insufficiency  of  a  culvert  maintained  bv 
the  State  beneath  the  Champlain  canaJ.  Evidence  examined,  and  held, 
that  the  culvert  as  originally  constructed  was  not  sufficient  to  carry  off 
waters  resulting  from  rainfalls  which  might  reasonably  be  anticipated, 
and  that,  in  addition,  the  culvert  had  been  allowed  to  become  obstructed 
by  a  stump  so  that  the  claimant  was  entitled  to  recover  his  reasonable 
damages.    New  England  Brick  Co.  v.  State  of  New  York^  374. 

CABBIEB. 

1.  Restrictions  on  liability  in  biU  of  lading  —failure  of  consignee  to 
read  hill  of  lading.  Where  household  goods  are  shipped  by  rail  under  a 
bill  of  lading  which  restricts  the  valuation  to  **  $5  per  100"  and  provides 
that  **  The  consignor  of  this  property  has  the  option  of  shipping  same  at  a 
higher  rate  without  limitation  as  to  value  in  case  of  loss  or  damage  from 
causes  which  would  make  the  carrier  liable,  but  agrees  to  the  specified 
valuation  named  in  case  of  loss  or  damage  from  causes  which  would  make 
the  carrier  liable,  because  of  the  lower  rate  thereby  accorded  for  trans- 
portation," and  there  is  no  agreement  contemplating  free  carriage  on 
condition  of  a  limited  liability,  the  consignor  does  not  hmit  the  liability 
of  the  original  carrier  and  connecting  carriers  to  a  fixed  amount  for  any 
loss  arising  from  any  cause  including  their  own  negligence. 

Hence,  where  such  goods  were  damaged  by  tne  sinking  of  a  float  of 
a  connecting  carrier  and  were  later  destroyed  by  fire  while  in  a  warehouse 
belonging  to  such  carrier,  the  consi^ee's  recovery  should  not  be  limited 
to  the  value  stated  in  the  bill  of  ladmg. 
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The  acceptance  of  a  bill  of  lading  by  the  consi^or  binds  him  whether 
he  read  it  or  not.    Boyle  v.  Bush  Terminal  Railroad  Co.,  551. 

2.  Express  receipt  limiting  liability  —  effect  of  failure  to  state  value  — 
varying  writing  by  parol  —  evidence.  The  plaintiff  engaged  the  defend- 
ants to  procure  certain  furs  which  he  had  stored  in  Milan  and  deliver 
them  to  him  in  New  York  and  received  from  them  a  receipt  stating  that 
they  had  received  his  storage  receipt  for  the  furs  to  be  brought  to  New 
York  and  containing  a  clause  that  ''the  shipper  agrees  that  the  value 
of  said  property  is  not  more  than  fifty  dollars  unless  a  ^eater  value  is 
stated  herein,  and  that  the  Company  shall  not  be  liable  in  any  event  for 
more  than  the  value  so  stated,  nor  for  more  than  fifty  dollars  if  no  value 
is  stated  therein."  There  was  no  value  stated  in  the  receipt.  In  an 
action  to  recover  for  the  value  of  the  furs  which  the  defendant  failed  to 
deliver, 

Held,  that  the  receipt  was  a  contract  between  the  parties,  and,  no  value 
being  stated  therein,  the  plaintiff  cannot  recover  more  than  fifty  dollars. 

It  was  error  to  receive  evidence  of  an  alleged  personal  agreement,  as 
all  previous  negotiations  were  merged  in  the  contract. 

The  plaintiff  cannot  avoid  the  effect  of  the  receipt  by  the  claim  that 
he  did  not  offer  it  in  evidence,  but  that  it  was  put  in  by  the  defendant. 
Cohen  v.  Morris  European  ^  Am.  Express  Co.,  Md.,  672. 

CEBTIOBARI. 

Municipal  corporations  —  certiorari  to  review  trial  of  member  of  fire 
department  of  ifew  York  city— unfair  trial.  Where  on  certiorari  to 
review  the  trial  of  an  honorably  discharged  soldier  and  his  dismissal  from 
the  fire  department  of  the  city  of  New  York  on  the  ground  that  he  made 
a  false  statement  on  a  former  trial,  it  appears  that  he  was  tried  before  the 
same  deputy  who  presided  at  his  former  trial;  that  such  deputy  had  per- 
sonal knowledge  of  the  fact  in  dispute;  that  much  irrelevant  evidence 
was  admitted  and  some  relevant  evidence  excluded;  that  the  relator^s  wit- 
nesses were  examined  and  excused  in  his  absence,  and  that  the  hostile 
attitude  of  the  trial  deputy  pervaded  the  entire  record,  the  determination 
should  be  annulled  and  a  liew  trial  granted  before  another  officer.  People 
ex  rel.  Hoell  v.  Waldo,  709. 

CITY. 

8ee  Municipal  Corporation. 

CIVIL  SERVICE. 

New  York  city— steam  engineer— agreement  waiving  compensation  for 
stated  period  —  salary  not  incident  to  office.  In  the  year  1908  the  com- 
missioner of  public  buildings  and  offices  under  the  borough  president  of 
the  borough  of  Brooklyn,  found  in  November  that  he  was  in  danger  of 
overrunning  the  appropriation  for  salaries  and  wages  for  his  department 
during  the  year.  He  thereupon  called  a  meeting  of  his  employees  and 
explained  the  condition  of  affairs* to  them,  and  they,  in  consideration  of 
bemg  retained  on  the  list  of  employees,  voluntarily  entered  into  an  agree- 
ment with  the  city  waiving  all  right  to  compensation  for  the  remainder 
of  the  year. 

Held,  that  a  steam  engineer  signing  the  agreement  thereby  waived  his 
right  to  recover  from  the  city. 

A  steam  engineer  in  the  employ  of  the  city  is  not  an  officer  whose  salary 
is  an  incident  to  his  office.     Collins  v.  City  of  New  York,  618. 

CODE  OF  CIVIL  PBOCEDUBE. 

[For  table  contaning  all  sections  cited  and  construed  in  this  volume,  see 
ante,  p.  Iviii.] 

CODE  OF  CRIMINAL  PBOCEDUBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
ante,  p.  Iviii.] 

COUMEBCIAL  PAPEB. 

8ee  Bills  and  Notes. 

CONDEMNATION. 

See  Eminent  Domain. 
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CONDITIONAL  SALB. 
Chattels  annexed  to  realty  —  rights  of  vendor  as  against  mortgagee. 
See  MoRTaAOB,  5. 

CONFLICT  OF  LAWS. 

Cession  of  territory  to  United  States  —  negligence  —  action  under  State 
statute  creating  action  for  death  by  wrongful  act  —  Labor  Law  enacted 
subsequent  to  cession  of  territory  inapplicable  ^practice  — dismissal  of 
complaint  at  opening  of  trial  —  demurrer — bill  of  particulars.  As  the 
statute  of  this  State  creating  a  cause  of  action  for  death  caused  by  negli- 
gence was  in  force  at  the  time  the  lands  embraced  in  the  Brooklyn  navy 
yard  were  ceded  to  the  United  States  a  common-law  action  may  be  brought 
against  a  master  based  on  negligence  resulting  in  the  death  of  a  servant 
while  working  In  said  na\^  yard. 

But  as  the  Labor  Law*  of  this  State  was  enacted  subsequent  to  said 
cession  of  territory  no  action  against  the  master  can  be  based  thereon. 

Whore  a  complaint  is  dismissed  at  the  opening  of  the  trial  it  must 
be  treated  as  if  it  had  been  demurred  to. 

On  a  demurrer  to  a  complaint  upon  the  grounds  of  insufficiency  a  bill 
of  particulars  served  by  the  plaintiff  should  not  be  considered  as  p«rt  of 
the  pleading.    Kaufman  v.  nopper,  28. 

When  State  law  followed  instead  of  Federal  decisions. 
See  IxsuRANCE,  1. 

CONSOLIDATED  LAWS. 

[For  table  containing  all  sections  cited  in  this  volume,  see  ante^  p.  liv.] 

CONSPIBACY. 

Evidence  against  one  of  several  defendants  —  subsequent  proof  of 
conspiracy. 

See  Debtor  and  Crbditor,  1. 

CONSTITUTIONAL  LAW. 

Section  8380,  C(xie  of  Civil  Procedure,  is  constitutional. 
See  Eminent  Domain,  3. 

Unlawful  assessments  for  fraternal  association. 
See  Habeas  Corpus,  2. 

Application  to  Public  Service  Commission  for  p>ermission  to  issue  stock 
and  bonds — evidence  showing  operation  of  franchise  —  transmission  of 
electricity  over  leased  wires. 

See  Public  Service  Commission. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Consti- 
tutions cited  and  construed  in  this  volume,  see  ante^  p.  llii.] 

CONTEMPT. 

Partnership  accounting — failure  to  obey  referee's  order. 
Foster  v.  Wait,  933. 

Failure  to  pay  alimony — defendant  beyond  jurisdiction. 

See  HUSBAND  AND  WiFE,  1. 

CONTRACT. 

1.  Proms  tonal  agreement  to  accept  assignment  of  lease  —  right  to  impose 
conditions  precedent  — approval  of  calidity  of  lease  by  attorney  —proof 
i /M- If  fflc ient  t o  sho  w  co nap i ra cy  to  prevent  app ro vol.  Parties  in  accepting 
an  offer  to  assign  a  letise  may  make  the  acceptance  subject  to  anv  con- 
ditions precedent,  as,  for  example,  that  the  legality  of  the  original  lease 
be  favorably  passed  upon  by  their  certain  attorney. 

Under  siiiVl  proviso  they  do  not  undertake  to  guarantee  the  competency 
of  their  attorney,  or  that  he  will  approve  the  legality  of  the  lease  upon 
any  given  state  of  facts,  their  only  obligation  being  not  to  interfere  with  an 
approval. 

Evidence  in  an  action  on  such  provisional  agreement  to  accept  the 
assignment  of  a  lease,  the  validity  of  which  liad  not  been  approved  by 
the  defendant's  attorney,  examined,  and  held,  insufficient  to  show  that  the 
defendants  fraudulently  conspired  with  their  attorney  to  prevent  an 
approval  of  the  lease. 
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Fraud  is  not  presumed  and  must  be  proved  by  a  fair  preponderance  of 
evidence.      Withelm  v.  Wood^  42. 

2.  Municipal  contract  —  grading  street  —  measurement  of  embankment. 
A  contract  with  the  citv-  of  New  York  for  the  regulating  and  gprading  of 
a  certain  street  provided  that  the  contractor  should  be  paid  **Por  all 
embankraent,  in  excess  of  excavation  per  cubic  yard,  the  sum  of  Ninety 
cents  ($0.90),"  and  that  *'no  allowance  will  be  made  the  Contractor  for 
any  shrinkage,  sinking  or  settlement." 

The  assignee  of  the  contractor,  claiming  that  in  constructing  an  embank- 
ment across  a  marsh,  the  contractor  used  85,494^^  cubic  yards  of  mate- 
rial "in  excess  of  excavation,"  and  the  engineer  having  refused  to  allow 
the  claim,  brought  an  action  against  the  city  to  recover  therefor  at  the 
rate  of  ninety  cents  per  cubic  yard. 

The  question  arose  as  to  the  interpretation  of  the  provisions  of  the  con- 
tract and  specifications  governing  the  method  of  measurement  of  the 
material  used  to  form  the  embanlmient.  The  plaintiff  claimed  that  the 
measurement  forpuri)oses  of  payment  should  be  from  the  bottom  of 
the  embankment,  where  it  found  a  firm  baise,  to  its  top,  where  it  reached 
the  general  grade  of  the  street,  while  the  city  engineer  certified  only  to 
a  measurement  of  the  embankment  from  the  former  surface  of  the  marsh 
to  the  grade  of  the  street  as  completed.  Provisions  of  the  contract  and 
specifications  examined,  and 

Held,  that  the  construction  placed  upon  them  by  the  enpneer  was  cor- 
rect and  that  the  plaintiff  could  not  recover  for  filling  which  sank  below 
the  marsh  leveL    Mechanics^  Bank  v.  City  of  New  York,  87. 

8.  Statute  of  Frauds  —  action  on  oral  contract  not  to  he  performed  within 
one  year.  An  oral  contract  whereby  the  plaintiff  conveyed  to  a  corporation 
at  defendant's  request  her  interest  in  certain  property  in  exchange  for 
certain  shares  of  the  stock  of  a  corporation  upon  the  agreement  by  the 
defendant  that  he  would  pay  her  twelve  per  centum  annually  upon  the 
par  value  of  the  stock  is  void  under  the  Statute  of  Frauds  as  it  was  not 
to  be  performed  within  one  year.    Hubbard  v.  Hubbard,  174. 

4.  Corporation — unconscionable  agreement  negotiated  by  director  far 
his  oiDn  benefit — rescission  of  contract.  Where  a  director  of  a  gas  and 
electric  company  holding  but  one  share  of  stock,  being  chairman  of  its 
execujtive  committee,  participated  in  negotiations  whereby  the  corpora- 
tion made  contracts  to  furnish  power,  etc.,  practically  free  of  cost,  to 
another  corporation,  of  which  the  director  was  the  lai^st  single  stock- 
holder, and  the  terms  of  such  contracts  are  fjrossly  inequitable,  bur- 
densome and  unconscionable,  they  may  be  repudiated  by  the  corporation. 

Where  upon  such  repudiation  the  gas  comjjany  offered  to  place  the  other 
corporation  in  the  same  position  in  which  it  was  before  making  the  con- 
tracts, they  are  not  enforcible  either  in  an  action  at  law  or  by  a  suit  in 
equity  and  the  court  may  order  their  cancellation.  Globe  Woolen  Co,  v. 
Uiica  Qas  db  Electric  Co.,  184. 

6.  Action  upon  common  counts — pleading — bill  of  particulars — ^1- 
dence.  A  party  bringing  an  action  for  work,  labor  and  services  under  a 
contract  which  he  has  substantially  performed  may  allege  the  contract 
and  its  performance  or  rely  upon  the  common  counts  for  work,  labor  and 
services.  If  the  defendant  is  in  doubt  as  to  the  facts  relied  upon,  he  may 
move  that  the  pleading  be  made  more  definite  and  certain  or  for  a  bill 
of  particulars. 

If  such  an  action  is  brought  upon  the  common  counts,  the  oontract  is 
competent  evidence  to  prove  the  request  to  do  the  work  and  to  fix  the 
value.    Kronau  v.  Weisburg,  355. 

6.  Building  contract — substantial  performance  —  cost  of  remedying 
defects  or  completing  contract  The  doctrine  of  substantial  compliance 
in  building  contracts  contemplates  absolute  good  faith  on  the  part  of  the 
contractor  and  there  is  not  such  a  compliance  where  the  contract  is 
performed  in  **a  somewhat  careless  and  negligent  manner." 

When  defects  or  omissions  appetir  in  the  i)erfomiance  of  a  contract  the 
contractor  in  an  action  to  recover  the  amount  due  must  show  not  only 
that  they  were  unsubstantial  and  unintentional,  but  also  the  amount 
needed  to  make  them  good,  so  that  it  can  be  deducted  from  the  oontract 
price.     Car2)€iiter  Co.  v.  Ellsworth,  532. 
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7.  Agreement  by  executors  holding  stock  of  insol'oent  company  to  pur- 
chase property  thereof.  The  plaintms,  as  execators,  holding  and  owning 
certain  bonds  and  capital  stock  of  an  insolvent  corporation  known  ajB  the 
*'  Fisheries  Company/  entered  into  an  agreement  in  writing  with  Gustave 
R  Tuska,  individually,  and  with  the  defendant,  a  corporation,  both  of 
whom  also  owned  bonds  and  stock  in  the  said  company.  This  agreement 
contemplated  the  purchase  from  the  creditors^  committee  of  said  msolvent 
company  of  certain  property  in  exchange  for  their  stock  and  bonds  of 
said  company,  and  provided  that  the  title  to  the  property  thus  acquired 
should  b«  taken  in  the  names  of  James  E.  Heller  and  Adolph  Hirsch, 
who  had  been  succeeded  by  the  defendant  in  trust,  however,  for  the 
three  parties  to  the  agreement,  whose  proportionate  interests  were 
therein  stated  and  were  approximately  three-fifths  for  the  defendant 
and  one-fifth  for  each  of  the  other  parties.  The  proi)erty  was  to  be 
preserved  and  managed  by  the  trustees  until  sola  by  them  or  trans- 
ferred to  the  parties  in  interest,  or  to  corporations  to  be  formed  for  the 
purpose  of  disposing  of  and  distributing  it  to  their  advantage.  It  was 
furtner  provided  that  the  net  proceeds  of  a  sale  of  the  property  should 
be  divided  among  the  three  parties  in  proportion  to  tneir  holdings  of 
bonds,  and  that  upon  demand  of  the  defendant  and  one  of  the  other 
beneficiaries  the  property  should  be  conveyed  by  the  trustees  to  cor- 
porations ''  to  be  created  for  the  purpose  of  distributing  the  intereMsts  of 
the  several  beneficiaries,  but  not  to  carry  on  business.^'  Later  a  cor- 
poration was  formed  to  take  over  the  business  and  dispose  of  the  prop- 
erty acquired.  A  sale  was  effected  and  a  question  arose  as  to  the  dis- 
position of  the  proceeds  under  the  above  contract  and  other  subsequent 
agreements  between  the  parties. 

In  an  action  to  recover  moneys  alleged  to  have  been  received  by  the 
defendant  to  the  use  of  the  plaintiffs,  contracts  construed,  and  T^ld^  that 
a  judgment  for  the  plaintiffs  should  be  affirmed.  Migel  v.  HeUer^  Hirsh 
d:  Co,,  637. 

8.  Tim^  of  payment  not  specified  —  parol  evidence  to  "oary  writing, 
A  written  agreement,  which  provides  for  the  performance  of  certain  work 
to  be  completed  before  a  certain  date,  but  does  not  specify  the  time  of 
payment,  constitutes  a  complete  and  enforcible  contract,  and  the  law 
declares  that  payment  shall  oe  made  upon  the  completion  of  the  work. 
Such  contract  cannot  be  varied  by  evidence  of  an  oral  agreement 
specifying  a  different  time  of  payment.    Delehanty  v.  Dunne^  696. 

9.  Action  for  breach  —  complaint  —  special  damages -^  evidence,  A 
complaint  which  states  that  plaintiff  employed  the  defendant  to 
draw  milk  to  a  factory  for  the  season  at  a  compensation  of  $226  and 
that  defendant    broke  the  contract,    and    "That   relying    upon    said 


hundred  twenty-five  dollars,"  afieges  special  damages,  and  it  is  error  to 
exclude  evidence  offered  to  show  that  the  plaintiff  engaged  his  sons  to 
draw  the  milk  and  paid  them  the  entire  $225.    La  Page  v.  Forbes^  796. 

Agreement  to  arbitrate  —  trade  custom — power  of  arbitrators. 
See  Arbitration. 

Agreement  not  altering  obligation  of  maker  of  note. 
See  Bills  and  Is  otes,  2. 

Bill  of  lading  —  restrictions  —  failure  of  consignee  to  read  agreement. 
See  Carrier,  1. 

Express  receipt  limiting  liability  —  effect  of  failure  to  state  value. 
See  Carribr,  2. 

Agreement  by  city  employee  waiving  compensation — salary  not  incident 
to  office. 

See  Civil  Service. 

Validity  of  contract  between  two  corjx)rations  executed  by  common  offi- 
cers —  ratification  of  contract. 
See  Contract,  4. 
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Reformation — sufficiency  of  complaint. 
See  Equity,  2. 

S6X)aration  agreement  —  provision  in  lieu  of  dower — rescission. 
See  Husband  akd  wife,  8. 

Reformation  of  separation  agreement. 
See  Husband  and  Wife,  6. 

Conditional  sale  —  chattels  annexed  to  realty —rights  of  vendor  as 
against  mortgagee. 

See  MORTGAQB,  5. 

Compelling  award  of  paving  contract  to  lowest  bidder. 
See  Municipal  Corporation,  2. 

Paving  contract — construction — duty  to  keep  pavement  in  repair. 
See  Municipal  Corporation,  3. 

Agreement  to  act  as  selling  agent — construction — expense  moneys. 
See  Principal  and  Agent,  1. 

Purchase  of  cotton  on  margin  —  sale  without  notice  to  customer — 
conversion. 

^ec  Principal  and  Agent,  3. 

Joint  wills  —  obligations  of  survivor —  evidence  of  agreement. 
See  Will,  5. 

See  Sale. 

CONVEBSION. 

Inadequate  verdict—  new  trial — evidence.  In  an  action  for  the  wrong- 
ful conversion  of  personal  property  a  verdict  for  $900  should  be  set  aside  as 
inadequate  and  a  new  trial  granted  where  it  appears  that  the  defendant 
has  sold  the  property  for  $2,800. 

In  an  action  against  a  third  party  for  the  wrongful  conversion  of  per- 
sonal property  alleged  to  have  been  purchased  by  the  plaintiff  from  a 
receiver  in  bankruptcy,  it  is  reversible  error  to  exclude  evidence  offered 
by  the  defendant  to  show  that  the  bankrupt  and  the  receiver  had  no  title 
to  the  property.    Murphy  v.  Hofman  Co.,  No.  2,  353. 

Purchase  of  cotton  on  margin  —  sale  by  broker  without  notice. 
See  Principal  and  Agent,  3. 

Conversion  of  stock  by  broker. 

See  Principal  and  Agent,  6. 

CORPORATION. 

1.  Injunction  to  restrain  public  aei^vice  corporation  from  exercising 
franchise.  A  domestic  corporation  organized  to  furnish  light,  heat  and 
power  and  having  a  franchise,  not  exclusive,  to  operate  in  a  certain  town 
is  not  entitled  to  a  temporary  injunction  restraining  a  similar  corpora- 
tion from  invading  its  territory  upon  the  ground  that  it  has  failed  to  get 
the  consent  of  the  Public  Service  Commission.  This,  because  through 
its  incorporation  the  defendant  has  the  same  franchise  rights  as  the 
plaintiff,  although  by  not  securing  the  consent  of  the  local  authorities 
and  of  the  Public  Service  Commission,  it  has  failed  to  comply  with  the 
conditions  necessary  to  the  exercise  of  its  franchise.  N,  S.  El,  L.  &  P.  Co. 
V.  Port  Jefferson  El.  L.  Co.,  e3. 

2.  Directors  —  ownership  of  stock  not  essential— presumption  —resolu- 
tion not  making  manager  sole  07jmer  of  corporation  —  process — motion 
to  set  aside  service  of  summons.  As  by  virtue  of  section  25  of  the  Stock 
Corporation  Law  a  person  not  a  stockholder  may  be  a  director  if  a  pro- 
vision to  that  effect  is  made  by  the  corporation  charter  or  by-laws,  it  will 
be  presumed  that  a  person  elected  director  and  president  continues  to 
hold  office  in  the  absence  of  proof  that  he  has  resigned  or  that  his  suc- 
cessor has  been  elected,  even  though  he  has  parted  with  aJl  his  stock. 
Hence,  in  the  absence  of  proof  to  the  contrary,  he  has  prima  facie 
authority  to  institute  an  action  on  behalf  of  the  corporation  pursuant  to 
a  resolution  authorizing  him  to  do  so. 

A  resolution  appointing  a  person  manager  of  the  business  of  a  corpora- 
tion with  full  power  and  control  to  collect  assets,  incur  indebtedness  and 
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pay  the  same,  and  to  sell  the  property  of  the  oorpOration  if  he  deem  it 
advisable,  under  the  condition  that  he  make  monthly  reports  of  all  his 
proceedings  and  as  often  as  required  by  the  board  of  directors,  does  not 
make  him  sole  owner  of  the  corporation  although  he  has  acquired  all  the 
corporate  stock  save  one  share  owned  by  a  director. 

Papers  on  a  motion  to  set  aside  service  of  a  summons  in  an  action 
brought  by  a  corporation  examined,  and  held^  insufficient  to  justify  a 
finding  that  certificates  of  stock  indorsed  in  blank  by  a  director  were 
owned  by  the  defendant.    Buffalo  Electro-Plating  Co,  v.  Day,  287. 

3.  Lea^e  between  street  railway  corporations  —  action  by  lessee  for 
breach  of  contract  by  lessor  to  advance  junds — accord  and  sati^action. 
The  defendant,  a  street  railway  corporation,  while  engaged  in  converting 
its  road  into  an  electric  system^  leased  it  to  the  plaintiff,  another  cor- 
poration, under  an  agreement  whereby  the  plaintiff  was  to  continue  the 
work  of  conversion,  and  the  defendant  was  to  issue  and  dispose  of  a  cer- 
tain amount  of  its  capital  stock  and  bonds  at  the  request  of  the  plaintiff 
to  defray  the  expense  of  conversion.  The  plaintiff  was  to  deposit 
$4,000,000  upon  the  transfer  of  the  property  as  a  guaranty  for  the  per- 
formance of  the  lease.  This  action  was  brought  to  recover  an  alleged 
unexpended  portion  of  $6,000,000,  which  the  defendant  agreed  to  furnish 
for  conversion  purposes. 

The  defendant  claimed  that  a  tripartite  agreement  executed  by  cer- 
tain officers  of  the  Long  Island  Traction  Company,  of  the  plaintiff  and  c^ 
the  defendant  constituted  an  accord  and  satisfaction  of  every  matter  upon 
which  the  plaintiff  relied  to  sustain  its  recovery. 

Ileld^  that  there  was  no  accord  and  satisfaction,  since  the  officers  of  the 
plaintiff  who  executed  the  agreement  were  largely  interested  in  the 
stock  of  the  defendant,  and  that  their  illegal  acts  have  not  been  ratified 
by  stockholders  or  otherwise  validated,  and  that,  since  there  had  been 
no  general  accounting  between  the  parties, '  the  agreement  did  not 
constitute  a  final  settlement; 

That  since  the  plaintiff's  claim  was  unliquidated  an  award  of  interest 
thereon  was  improper  and  should  be  deducted  from  the  recovery; 

That  the  foreclosure  of  a  mortgage  executed  by  the  plaintiff  to  procure 
money  for  conversion  purposes  did  not  divest  the  plaintiff  of  its  cause  of 
action.    Bklyn,  Heights  R.  IL  Co,  v.  Bklyn,  City  R.  K  Co.^  465. 

4.  Same  —  demand  —  admissions  by  answer  —  validity  of  contract 
between  two  corporations  executed  by  common  officers  —  rat%flcation  of 
vo  idable  contracts  — fraud  —  mistake,  A  demand  or  request  by  the  plain- 
tiff for  an  advancement  of  money  to  carry  on  the  work  of  conversion 
before  bringing  the  action  was  unnecessary,  since  the  plaintiff  was  under 
the  control  of  officers  and  directors  acting  for  the  defendant,  and  since  the 
answer  admitted  the  making  of  a  demand  and  the  evidence  showed  that 
a  demand  would  have  been  useless. 

The  admission  by  the  defendant  in  its  answer  that  the  defendant  made 
a  demand  for  further  advancements  was  conclusive,  notwithstanding  the 
referee  found  that  no  demand  was  made. 

The  defendant  was  not  entitled  to  deduct  from  the  $6,000,000  the  money 
expended  between  the  time  the  lease  was  executed  and  the  time  of  its 
taking  effect. 

Since  the  officers  of  the  lessee  were  largely  interested  in  the  stock  of  the 
lessor  and  would  be  greatly  benefited  by  a  default  in  the  performance  of 
the  lease,  it  was  improper  for  them  to  be  active  in  the  control  and  man- 
agement of  the  lessee,  even  though  there  was  no  suggestion  of  actual 
fraud. 

The  stockholders  of  a  corporation  may  ratify  an  act  which  they  or  the 
corporation  might  avoid;  but  the  act  of  ratification  must  be  founded 
upon  knowledge  of  the  situation  or  upon  acquiescence  in  the  action 
after  knowledge  or  in  the  retention  of  benefits  derived  from  the  void- 
able action.  Where  no  public  interest  is  involved,  ratification  may  be 
inferred  from  circumstances. 

To  constitute  an  accord  and  satisfaction  it  must  appear  that  the  parties 
intended  to  make  a  settlement  of  claims  either  admitted  or  in  dispute. 
If  the  parties  reach  a  conclusion  upon  such  question  and  the  same  is 
founded  upon  a  good  consideration  and  is  subsequently  executed  by 
performance,  the  transtiction  will  be  upheld  as  a  valid  accord  and  satis- 
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faction.    As  such  settlement  is  mutual  it  must  operate  in  binding  force 

upon  the  parties  to  it.    Id, 

5.  Same — pleading  accord  and  satisfaction  —  executory  contract  — 
matter  in  defense  or  avoidance  deemed  controverted  —findings  of  referee 
—  evidence  or  defense  available  in  suit  in  equity  competent  in  action  at 
law — interest —  common-law  rule.  An  agreement  procured  by  fraud,  or 
executed  under  a  mutual  mistake  of  fact,  cannot  operate  as  an  accord  and 
satisfaction. 

Where  the  facts  constituting  an  accord  and  satisfaction  are  pleaded, 
effect  should  be  given  thereto,  although  the  instrument  is  not  expressly 
designated  an  accord  and  satisfaction. 

where  a  party  relies  upon  an  executory  contract  to  support  a  cause 
of  action  or  sustain  a  defense  he  is  required  to  allege  and  prove  fulfillment 
upon  his  part  of  the  covenants  which  ne  was  obligated  to  perform. 

matter  set  up  by  a  defendant  by  way  of  defense  and  avoidance  is 
deemed  controverted  by  the  plaintiff  without  affirmative  pleading. 

Admissions  in  pleadings  need  not  be  made  part  of  tne  findings  of  a 
referee. 

The  findings  of  a  referee  upon  any  issue  not  referred  to  him  are  without 
force  and  effect. 

Any  defense  and  any  evidence  which  would  be  available  to  defeat  and 
set  aside  an  instrument  in  a  suit  in  equity  is  ec]iually  available  when 
the  same  instrument  is  set  up  as  a  defense  in  an  action  at  law. 

The  common-law  rule  that  interest  is  not  allowed  unless  the  amount 
of  the  principal  is  actually  ascertained  and  liquidated  has  been  modified 
so  that,  if  tne  amount  due  is  capable  of  being  ascertained  by  mere 
computation,  the  allowance  of  interest  is  proper.    Id. 

6.  Action  by  judgment  creditor  to  compel  stockTiolder  to  account— 
complaint  —  demurrer.  Where  the  complaint  in  an  action  under  section 
66  of  the  Stock  Corporation  Law  to  compel  a  stockholder  of  a  corporation 
to  account  for  certain  personal  property  of  the  corporation,  alleges  that 
the  defendant  was  a  stockholder  and  that  on  July  18,  1907,  the  said  cor- 
poration being  insolvent,  executed  chattel  mortgages  to  the  defendant 
upon  its  sole  assets;  that  prior  to  the  1st  day  of  May,  1908,  the  plaintiff 
commenced  an  action  against  the  corporation  for  the  death  of  his  intes- 
tate and  recovered  judgment  on  said  date,  and  that  execution  has  been 
returned  unsatisfied,  but  fails  to  allege  that  the  chattel  mortgages  were 
Kiven  for  an  inadequate  consideration,  or  in  payment  of  an  antecedent 
(lebt,  or  that  the  plaintiff  was  a  creditor  of  the  corporation  on  July  18, 
1937,  it  is  demurrable. 

Although  the  death  of  plaintiff's  intestate  was  caused  before  the  trans- 
fer a&d  judgment  was  not  entered  thereon  until  afterwards,  the  plaintiff 
could  have  maintained  the  action  if  he  had  made  such  an  allegation. 
Ginsberg  v.  Automobile  Coaching  Co.^  627. 

7.  Penalty  for  failure  to  furnish  financial  statement  — complaint— 
demurred'.  In  an  action  by  a  stockholder  of  a  domestic  corporation  to 
recover  a  penalty  from  its  treasurer  for  his  neglect  to  furnish  a  financial 
statement  of  its  affairs  in  compliance  with  section  69  of  the  Stock  Corpora- 
tion Law,  it  is  incumbent  on  the  plaintiff  to  show  not  merely  that  the  cor- 
poration is  one  embraced  within  the  statute;  that  he  holds  sufficient  of 
its  capital  stock  to  give  him  a  standing  to  maintain  the  action;  that  the 
defendant  is  its  treasurer  and  that  due  demand  has  been  made  and  refused, 
but  that  there  has  been  a  violation  of  the  statute.  Such  violation  is  not 
shown  by  alleging  a  demand  and  failure  to  comply  therewith. 

A  complaint  in  such  an  action  which  fails  to  allejge  that  the  defendant 
has  not  delivered  a  financial  statement  to  the  plaintiff,  or  to  some  other 
stockholder,  during  the  fiscal  year  within  which  the  demand  was  made,  is 
demurrable.     Troughtonv.  Grace,  665. 

Unconscionable  agreement  by  director  for  his  own  benefit  —  rescission. 
See  Contract,  4. 

Agreement  by  executors  holding  stock  of  insolvent  company  to  purchase 
assets. 

See  Contract,  7. 
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Power  of  president  of  railroad  corporation. 
Bee  £mixbxt  Domain,  1. 

Bale  of  Ifiuids  to  corporation  negotiated  by  persons  representing  vendor 
and  vendee. 

See  Mortgage,  8. 

Application  for  permission  to  issue  stock  and  bonds — certificate  of 
necessity  or  convenience. 

See  Public  8krvicb  Commtssiok. 

Transfer  tax  on  trust  certificates  issued  bv  voting  trustee. 
See  Tax,  2. 

Franchise  tcuc  on  foreign  corporation  —  capital  employed  within  State— 
open  book  accounts. 
See  Tax,  6. 

COSTS. 

Award  of  costs  by  Court  of  Appeals  —practice— entry  of  final  Judgment 
on  remittitur — when  no  power  to  disallow  costs  preciously  awarded. 
Where  the  Court  of  Appesils  in  its  discretion  awards  or  disallows  costs  its 
determination  applies  to  costs  in  that  court  only. 

The  remittitur  of  the  Court  of  Ai>peals  is  its  mandate  to  the  court  below 
and  the  directions  contained  therein  must  be  strictly  followed  in  the  final 
Judgment  which  is  to  make  the  decision  effective. 

Where  the  remittitur  of  the  Court  of  Appeals  affirms  in  part  and  reverses 
in  part  the  judgment  in  a  suit  inequity  ''without  costs,'  the  court  below 
in  entering  final  judgment  cannot  strike  out  costs  previously  allowed  in 
the  lower  court. 

If  there  be  any  uncertainty  as  to  the  effect  of  language  employed  in  a 
remittitur  of  the  Court  of  Appeals,  or  if  there  has  been  any  oversifl^t  or 
iiiadvertence  in  its  decision,  the  remedy  is  lodged  exclusively  with  that 
court,  for  its  remittitur  must  be  strictly  construed.    FuUon  v.  Krull,  142. 

Construction  of  subway. 

See  New  York  City,  6. 

COUBT. 

Power  of  Appellate  Division  to  make  findings. 
See  Appeal,  1. 

Retention  of  jurisdiction  by  court  of  equity  —  accounting. 
See  Guaranty  and  Suretyship,  2. 

Inferior  criminal  courts  —  sentence. 
See  New  York  City,  7. 

County  Court  —  power  to  reverse  judgment  of  justice  of  the  peaoe. 
See  Sale,  3. 

COVENANT. 

When  covenant  runs  with  land. 
See  Pleading,  1. 

Deed  —  breach  of  covenants  —  sufficiency  of  complaint. 
See  Real  Property,  3. 

CBIME. 

1.  Validity  of  commitment  —  assault,  third  degree  —  conviction 
Court  of  Special  Sessions  —  correction  on  appeal  of  error  in  place 
commitment  —  discontinuance  of  appeal  to  County  Court,  Where  a  con- 
viction itself  is  valid,  anjr  invalidity  in  the  commitment  as  to  the  place  of 
detention  or  the  time  of  unprisonment  does  not  invalidate  the  conviction 
and  entitle  the  prisoner  to  a  discharge. 

Hence,  where  a  defendant  was  duly  convicted  of  aasault  in  the  third 
degree  by  the  Court  of  Special  Sessions  in  the  countv  of  Naasau,  and  a 
commitment  issued  directing  his  imprisonment  in  the  Kings  County 
Penitentiary,  and  he  was  thereupon  taken  to  the  New  York  County 
Penitentiary  and  therein  imprisoned  because  the  Kings  County  Pem- 
tentiary  had  been  abolished  by  chapter  173  of  the  Laws  of  1905  and  all 
the  prisoners  therein  transferred  to  the  New  York  Penitentiary,  the 
County  Court  of  Nassau  county  had  authority  on  appeal  to  modify  the 
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judgment  by  correcting  the  technical  defect  in  relation  to  commitment 

in  the  Kings  County  Penitentiary. 

The  County  Court,  after  the  argument  of  an  appeal  by  a  defendant 
duly  convicted  by  the  Court  of  Special  Sessions  of  assault  in  the  third 
degree  and  while  waiting  for  the  submission  of  briefs,  may,  in  its  discre- 
tion, deny  the  application  of  the  defendant  to  discontinue  the  appeal  when 
such  application  is  made  in  order  that  the  defendant  may  attack  the 
validity  of  his  commitment  on  habeas  corpus. 

The  principles  relating  to  the  ri^ht  of  a  plaintiff  in  a  civil  action 
to  discontinue  do  not  apply  in  a  criminal  case.    People  v.  Finucan^  02. 

3.  Appeal — Judgment  sustaining  demurrer  to  indictment  —  public 
nuisance  —  sufficiency  of  indictment.  In  a  criminal  action  the  People 
may  appeal  from  a  judgment  sustaining  a  demurrer  to  the  indictment, 
altnougn  the  decision  gave  the  right  to  resubmit  the  case  to  the  grand 
jury. 

An  indictment  charging  the  defendant  with  creating  a  public  nuisance, 
as  defined  in  section  1530  of  the  Penal  Law,  is  sufficient  if  it  shows  that 
the  acts  charged  ** annoyed"  a  considerable  number  of  persons;  it  is  not 
necessary  to  allege  that  they  **  injured"  ''the  comfort,  repose,  health  or 
safety  "  of  such  persons.    People  v.  Bink,  271. 

8.  Burglary — witnesses  —  cross-examination  of  policeman  who  arrested 
defendant  and  of  character  witness  —  ecidence — former  convictions. 
Upon  the  trial  of  a  defendant  for  breaking  and  entering  a  cigar  store  and 
stealing  cigars,  etc.,  the  testimony  of  the  police  officer  who  made  the 
arrest,  that  the  defendant  had  his  hand  upon  the  shaft  of  a  surrey 
when  he  first  saw  him,  was  inconsistent  w^ith  the  statement  of  the  officer 
entered  upon  the  police  blotter  that  both  the  defendant  and  B.  *'were 
found  emerging  from  the  hallway  of  the  Southwest  corner  of  70th  Street 
and  First  Avenue  with  two  boxes  of  cigars,  one  box  of  cigarettes  and 
various  other  things  which  they  could  not  satisfactorily  account  for, 
also  one  horse  and  wagon  which  is  apparently  stolen."  The  only  evi- 
dence tending  to  connect  the  defendant  with  the  burglarv  was  that  he 
was  in  charge  of  the  horse  and  surrey  and  that  some  of  the  property 
from  the  store  was  found  in  the  surrey. 

Held^  that  cross-examination  of  the  officer  on  this  point  should  have 
been  permitted  to  a  reasonable  extent; 

That  it  was  error  for  the  district  attorney  upon  cross-examination  of 
a  character  witness  to  ask  her  if  she  knew  that  defendant  *'has  lately 
been  associated  with  a  thief  named  Block,"  where  the  only  evidence 
that  B.  was  a  thief  was  that  he  had  been  arrested  with  defendant,  and 
where  it  appeared  that  he  had  been  acquitted. 

Where  a  defendant  offers  himself  as  a  witness,  it  is  competent  to  show 
former  convictions  to  discredit  his  testimony. 

Where  a  defendant  is  indicted  for  burglary  as  a  second  offense,  evi- 
dence of  a  former  conviction  is  material  on  the  question  of  sentence,  but 
is  no  proof  that  he  committed  the  burglary  in  question.  People  v.  Collar 
han,  666. 

4.  Assaulty  third  degree  — waiver  of  trial  by  jury  —  consent  to  trial  by 
five  jurors  —flndina  by  court  Where  a  defendant  charged  with  the 
crime  of  assault  in  the  third  degree  elects  to  be  tried  by  a  Court  of  Special 
Sessions,  and  consents  to  a  trial  by  five  jurors,  he  waives  his  right  to  a  jury 
trial,  so  that  a  finding  by  the  court,  not  in  any  way  based  upon  the  cx>n- 
clusion  of  the  jury  of  five,  that  '*The  court  finds  the  defendant  guilty  as 
charged  and  in  my  opinion  is  not  entitled  to  mercy,"  is  sufficient  to'  sustain 
a  judgment  of  conviction.    People  v.  Bent^  784. 

5.  Bribery  —  vrocuri7ig  proposed  imtness  to  absent  himself^-  indictment 
a^rincipal  oj  person  who  pays  money — Peyial  Law^  section  2,  constrVfed. 
Where  a  defendant,  held  for  the  action  of  the  gprand  jury,  offers  a  person 
about  to  be  subpoenaed  as  a  witness  against  him  twenty-five  dollars  if 
he  will  go  to  Canada  and  remain  there  until  the  next  grand  jury  has 
been  discharged,  and  the  proposed  witness  accepts  the  offer  and  remains 
awa^,  he  is  indictable  as  a  principal  to  the  crime  of  bribery  under 
section  2  of  the  Penal  Law. 

The  purpose  of  section  2  of  the  Penal  Law  is  to  provide  for  the  punish- 
ment of  a  person  who  procures  a  crime  to  be  committed,  but  who  does 
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not  actually  participate  in  it  in  such  a  manner  as  to  otherwifle  bring 

him  within  the  crimmal  law.    People  v.  Maynardy  790. 

Abandoning  child. 

People  V.  Connell,  048. 

Commitment  on  unverified  affidavit  —  disorderiy  house. 
See  Habeas  Corpus,  1. 

Application  for  peremptory  writ  of  mandamus  requiring  magistrate  to 
receive  information. 

See  Mandamus,  1. 

Inferior  criminal  courts  —  sentence — right  to  discharge. 
See  Nkw  York  City,  7. 

[For  tables  containing  all  sections  of  the  Penal  and  Criminal  Codes  cited 
and  construed  in  this  volume,  see  ante,  pp.  Iviii  and  lix.] 

DAMAGES. 

Breach  of  contract  —  special  damages. 
See  Contract,  9. 

Wrongful  conversion  of  personal  property. 
See  Conversion. 

Condemnation  —  adaptability  of  land  for  purposes  of  condenuMM*. 
See  Eminent  Domain,  2. 

Alienation  of  affections  —  excessive  verdict. 
See  Husband  and  Wife,  5. 

Award  in  condemnation  proceedings  —  change  of  grade  of  street. 
See  New  York  City,  2, 

Breach  of  warranty  on  sale  of  horse. 
See  Sale,  8. 

Flooding  of  lands  caused  by  erection  of  unlawful  obstruction. 
See  Water  and  Watercourses,  1. 

Appropriation  of  land  for  barge  canal. 
See  Water  axd  Watercourses,  3. 

DEBTOR  AND  CBEBITok 

1.  Suit  to  set  aside  tranters  in  fraud  of  creditors  ^failure  to  prow 
fraud — knowledge  of  grantee  —  evidence — suspicion — presumptionit — 
emdence  admitted  against  one  of  several  defendants — subsequent  proof 
of  conspiracy.    Suit  by  a  judgment  creditor  to  set  aside  conveyances  of 

Sroperty,  real  and  personal,  upon  the  ground  that  they  were  made  to 
efraud  creditors.  Evidence  examined,  and  Tieldy  that  the  conveyances 
should  not  be  set  aside  because  the  evidence  was  insufficient  to  show  that 
the  transfers  were  without  consideration  or  that  the  grantee  had  knowl- 
edge of  any  fraud. 

Bare  suspicion  without  evidence  to  support  it  is  never  sufficient  to  sus- 
tain a  finding  of  fraud. 

Where  a  conveyance  by  a  debtor  is  valid  the  motive  of  the  grantee  in 
giving  a  mortgage  upon  the  property  is  immaterial,  for  ehe  could  give 
it  away  if  she  desired. 

While  a  continued  use  of  property  by  an  insolvent  debtor  who  has 
transferred  it  is  a  badge  of  fraud,  it  is  not  necessarily  conclusive  and 
the  presumption  may  be  overcome  by  other  circumstances. 

A  party  who  calls  his  adversary  to  prove  a  fact  which  he  must  estab- 
lish and  elicits  testimony  that  the  fact  does  not  exist,  is  not  entitled  to 
have  the  jury  discredit  the  evidence  of  the  adversary  upon  the  ground 
that  he  is  an  interested  partv,  and  to  base  upon  the  assumed  falsitv  of 
his  evidence  an  affirmative  nnding  of  the  existence  of  such  allied  fact, 
without  any  other  evidence  of  its  existence  or  from  which  it  may  be 
inferred. 

Plaintiff,  who  contends  that  evidence  originally  received  against  one 
defendant  only  is  also  competent  against  tne  others  upon  the  ground 
that  they  were  subsequently  proved  to  be  conspirators,  should  move  tor  a 
ruling  that  the  testunony  is  competent  against  all,  as  otherwise  the 
defendants  against  whom  it  has  not  been  admitted  are  justified  in  relying 
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upon  the  absence  of  competent  evidence  against  them.     Voorheea  v. 

UiiyeTy  86. 

2.  Priority  of  claim  of  State  to  moneys  on  deposit  in  insolvent  trust 
company.  The  State,  being  a  depositor  in  and  creditor  of  an  insolvent 
trust  company,  is  entitled  under  the  common  law  to  a  preference  in  pay- 
ment over  unsecured  general  creditors. 

The  common-law  rule  giving  the  State  priority  of  payment  over  unse- 
cured creditors  has  not  been  impliedly  repealed  by  the  failure  of  the 
Banking  Law  to  provide  for  such  priority.  Matter  of  Carnegie  Trust  Co.^ 
606. 

Action  of  judgment  creditor  of  corporation  to  compel  stockholder  to 
account. 

See  Corporation,  6. 

Execution  against  salary  —  practice. 
See  Execution. 

Application  to  compel  committee  of  incompetent  to  pay  debt. 
See  Incompetent  Person. 

Suit  in  aid  of  attachment— fraudulent  transfer. 
See  Injunction. 

DECEDENT'S  ESTATE. 

1.  Decree  of  Surrogate's  Court  determining  the  ownership  of  fund — 
appeal  by  administratrix,  A  creditor  appomted  administratrix  of  an 
intestate  is  not  a  **  party  p^grieved"  by  a  decree  of  the  Surrogate's 
Court  directing  the  residue  of  the  estate  to  be  paid  to  the  next  of  kin 
instead  of  to  an  Illegitimate  son  of  the  intestate  who  claimed  the  whole 
residue  by  virtue  of  an  alleged  gift  and,  hence,  cannot  appeal  from  said 
decree. 

Nor  has  such  administratrix  a  right  of  appeal  on  the  theory  that  she 
is  trustee  for  the  son  under  the  alleged  gift,  for,  even  if  the  gift  were  estab- 
lished, the  trustee  would  have  no  direct  personal  interest  in  the  dispo- 
sition of  the  fund,  that  being  a  matter  of  concern  to  the  cestui  que  ti'ust 
only. 

In  any  event  the  administratrix  cannot  appeal  from  said  decree  in 
a  representative  capacity  only.    Matter  of  Helamann.  284 

2.  Failure  of  executor  to  appear  upmi  accounting  by  coexecutors — 
waiver  of  right  to  object  to  decree  —  right  to  commissions.  An  executor 
who,  altnough  cited,  does  not  appear  on  an  accounting  by  two  coexecu- 
tors until  alter  the  report  of  tne  referee  overruling  objections  to  the 
account  has  been  affirmed  by  the  surrogate,  and  then  appears  upon 
the  settlement  of  the  decree  before  the  surrogate  for  the  sole  purpose  of 
securing  commissions,  although,  so  fur  as  the  record  shows,  he  has  not 
received  or  disbursed  any  oi  the  moneys  of  the  estate,  is  not  entitled 
to  open  the  decree  entered  upon  the  report  of  the  referee. 

An  executor  or  trustee  is  only  entitled  to  commissions  upon  acting  as 
such  in  receiving  and  paying  out  moneys  of  the  estate.  Matter  of  Boyle^ 
568. 

3.  Cofiditional  devise.  The  devise  of  a  farm  to  the  defendant  was  charged 
with  the  board  of  the  plaintiff  and  her  right  to  occupy  a  specified  portion 
of  the  house  and  the  payment  of  a  sum  named. 

Held,  that  although  the  acceptance  of  the  devise  obligated  the  defend- 
ant to  perform  its  conditions,  he  was  not  bound  to  do  soimless  the  plaintiff 
wished  him  to,  and  she  having  voluntarily  left  the  farm  the  defend- 
ant cannot  be  placed  in  default  until  a  proper  demand  is  made  that  he 
allow  the  plaintiff  to  reoccupy  her  rooms  and  that  he  furnish  board  to  her. 

The  derendant  was  not  obliged  to  reside  personally  on  the  farm  in  order 
to  furnish  board  for  the  plaintiff,  nor  to  furnish  it  elsewhere  if  he  wajs 
ready  to  furnish  it  at  the  farm.    Qetman  v.  Qetman^  806. 

4.  Transfer  of  interest  in  vested  remainder  to  secure  loan— mortgage 
or  pledge  — usury— right  of  remainderman  to  redeem.  Plaintiff,  who 
had  an  absolute  vested  remainder  valued  at  $70«000  in  the  estate  of 
his  father  subject  to  the  use  of  his  mother  during  her  life  or  until 
she  remarried,  procured  the  defendant  to  pay  to  him  for  his  pres- 
ent use  the  sum  of  #15,500,  and  he  by  an  indenture  in  writing  agreed 
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that  at  the  time  of  the  death  or  remarriage  of  his  mother  there  should 
be  paid  to  the  defendant  the  sum  of  (84,500  which  was  to  be  in  some 
way  realized  out  of  the  plaintiiTs  property  upon  the  death  or  remarriage 
of  his  mother,  and  he  constituted  the  defendant  his  lawful  attorney  to 
sue  for  or  collect  such  sum.  He  secured  the  payment  of  this  sum  of 
money  by  his  bond  with  sufficient  surety  and  his  mortgage  upon  the 
real  property  of  which  he  owned  a  remainder  and  over  which  the 
trustees  nad  no  power  or  control  except  to  collect  the  income  during  the 
life  of  the  beneficiary.  The  plaintiflTs  mother  at  the  time  of  the  execu- 
tion of  these  instruments  was  sixty-three  years  of  age. 

Held,  that  the  transaction  constituted  a  loan  to  the  plaintiff  of  $15,500, 
the  repayment  of  which  wafl  assured  on  the  death  or  remarriage  of  his 
mother,  with  an  additional  sum  of  $19,000;    ' 

That,  if  the  arrangement  be  construed  as  an  absolute  obligation  on  the 
part  or  the  plaintiff  to  pay  $19,000  to  the  defendant  as  interest  for  the 
advance  of  $15,500,  it  is  usurious,  since,  if  the  plaintiff's  mother  lived  out 
her  expectation  of  life  of  thirteen  years,  the  amount  received  by  the 
defendant  would  be  largely  in  excess  of  the  interest  allowed  by  statute; 

That,  although  it  was  undoubtedly  the  intention  of  the  defendant  to 
secure  to  itself  the  payment  of  $84,500  upon  the  death  or  remarriage  of 
the  plaintiff^s  mother,  the  form  of  the  instruments  executed  does  not  in 
terms  carry  out  that  intention  and  may  be  treated  as  a  pledge  or  mort- 
gage to  secure  to  the  defendant  what  it  was  legally  entitled  to  recover, 
which  would  be  the  sum  advanced  with  legal  interest  thereon; 

That,  in  an  action  by  the  plaintiff  to  rcKieem,  the  defendant  should  be 
directed  to  receive  and  accept  the  $15,500  with  le^  interest  thereon,  and 
that  the  instruments  be  canceled.    Hall  v.  Eagle  insurance  Co.,  815. 

Gift  —  good  will  and  profits  of  business. 
Matter  of  McDerviott,  914. 

Agreement  by  executors  holding  stock  of  insolvent  company  to  purchase 
assets. 

8ee  CoirrRACT,  7. 

Assignment  of  interest  —  larceny. 
See  Habeas  Corpus,  3. 

Sale  of  goods  —  part  payment  —  acceptance  under  oral  contract  — 
waiver  of  conversion. 

See  Limitation  of  Action. 

Inheritance  tax. 
/SccTax,  1. 

Transfer  tax  —  rate  governed  by  statute  in  force  at  testator's  death. 
See  Tax,  8. 

Transfer  tax  on  property  passing  under  trust  deed.. 
See  Tax,  4. 

Inheritance  tax  —  valuation  of  stock. 
See  Tax,  6. 

Proceeding  to  compel  production  of  will. 
See  WILL,  4. 

See  Trust. 

DEED. 

Reformation  —  mutual  mistake. 
See  Equity,  1. 

Priority — purchaser  in  good  faith — purchaser  for  valuable  oon« 
sideration. 

See  Rbal  Property,  4. 

JDEFINITION. 

"Orchard  "defined. 
See  Highway. 

"Phydoian''  defined. 
See  IxsrRAxrE.  3. 
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DEFINITION'—  Cmvtinued, 
** Creditor"  defined. 

8ee  Landlord  and  Tenant,  5. 

**  Hoist "  and  '' structure"  defined. 
See  Master  and  Servant,  2. 

"Ways  "defined. 

See  Master  and  Servant,  3. 

**  Works  "  and  "way "  distinguished. 
See  Master  and  Servant,  6. 

DEPOSITION. 

Examination  of  non-resident  toitness.  The  mere  fact  that  a  non-resi- 
dent  witness,  who  has  no  personal  interest  in  an  action  for  libel,  is  under 
contract  as  an  actress  to  appear  in  this  country  after  a  certain  date  and 
states  her  intention  to  be  in  this  State  at  that  time,  is  not  a  sufiicient 
ground  for  vacating  an  order  for  her  examination. 

Mere  denial  of  knowledge  as  to  the  subject-matter  of  the  examination 
is  not  a  sufficient  reason  for  refusing  the  sama  Klaw  v.  New  York  Press 
Co.,  Limited,  720. 

DISBABMENT. 

Attorney  disbarred. 

See  Attorney  and  CiiiBNT,  2. 

DISGOVEBY. 

1.  Examination  of  defendant  before  trial  —  accounting — sufficiency  of 
affidavit  Where  in  an  action  to  recover  a  balance  of  salary  due  under  a 
written  contract  by  which  the  plaintiff  was  employed  for  the  years  1908 
and  1909  and  was  to  receive  as  salary  three  per  cent  of  the  net  profits  of 
the  business  of  the  defendant  for  eacn  of  said  years,  the  defendant  guar- 
anteeing that  plaintiff  should  receive  at  least  $6,000  each  year,  and  the 
plaintiff  alleges  that  the  profits  for  the  year  1909  were  in  excess  of  $400,000 
and  that  he  was  entitled  to  receive  $6,000  in  addition  to  the  amount  paid 
him  as  salary  for  that  year,  he  is  entitled  as  a  matter  of  right  to  examine 
the  defendants  before  trial. 

The  plaintiff  cannot  maintain  an  action  for  an  accounting  under  such 
a  contract. 

It  is  not  necessary  to  allege  expressly  that  the  applicant  intends  to  use 
the  deposition  upon  the  trial.  If  it  appear  from  the  whole  affidavit  that 
the  only  object  of  examining  the  adverse  party  is  to  obtain  evidence 
which  is  material  upon  the  trial  for  the  party  making  the  application,  the 
affidavit  is  sufficient 

A  mere  statement  in  the  affidavit  of  the  attorney  for  the  applicant 
that,  if  the  testimony  should  fail  to  prove  the  facts  sought  to  be  proven 
by  the  examination  it  would  not  be  read,  does  not  justify  the  vacation 
of  the  order,  where  from  other  facts  alleged  it  ai)pears  that  the  witness 
must  have  knowledge  of  material  facts.     Oppenfieimer  v.  Van  Raalte,  601. 

2.  Examination  before  trial  — when  amplication  premature.  The 
rules  governing  an  application  for  examination  before  trial  to  enable 
parties  to  frame  pleadings  differ  from  those  controlling  the  obtaining  of 
testimony  to  be  used  upon  the  trial,  and  the  two  purposes  cannot  be 
combined  in  one  proceeding. 

Where  in  an  action  against  codefendants  one  defendant  has  answered 
and  another  demurred,  and  the  demurrer  has  not  been  disposed  of,  an 
application  by  the  plaintiff  for  the  examination  of  the  defendants  to  pre- 
pare for  trial  and  to  frame  an  amended  complaint  is  premature  and 
should  be  denied.    Frear  v.  l>uryea,  687. 

DOMESTIC  BELATIONS. 

See  Husband  and  Wife. 

ELECTION  LAW. 

Section  881,  construed --mandamus  to  examine  refected  ballots •^valid' 
ity  of  ballots  on  propositions  under  Liquor  Tax  £aw  —  effect  of  double 
marking  as  to  one  proposition.  The  words  "■  within  twenty  days  there- 
after," as  used  in  section  381  of  the  Election  Law,  refer  to  the  application 
for  relief  and  not  to  the  actual  obtaining  and  issuing  of  a  wnt  of  man 
damns  within  that  time. 
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ELECTION  IjAW^  Continued. 

Where  the  application  has  been  made  in  the  form  of  an  order  to  show 
cause  within  the  prescribed  time,  it  does  not  matter  whether  or  not  the 
hearing  and  decision  as  to  the  issuing  of  the  mandamus  is  had  within 
that  time. 

The  provision  of  section  881  of  the  Election  Law,  that  an  application 
for  the  production  of  ballots  rejected  by  inspectors  as  void  ma;^  be  made 
by  a  *^  candidate  voted  for  at  such  election,"  permits  a  judicial  investi- 
gation of  void  ballots  which  have  been  rejected  upon  propositions  voted 
upon  by  electors,  as  well  as  of  baJlots  cast  for  candidates  for  office. 

lience,  the  provisions  of  the  Election  Law  apply  to  propositions  submit- 
ted under  the  Liquor  Tax  Law,  and  where  ballots  for  the  submission  of  the 
four  propositions  under  said  law  are  printed  in  proper  form  but  the 
voters  have  voted  both  "yes"  and  "no "upon  the  nrat  three  proposi- 
tions by  making  cross-marks  in  both  squares,  but  have  voted  proi>erly 
upon  the  fourth  proposition,  the  ballots  are  not  rendered  void  as  to  the 
fourth  proposition  because  the  voters  did  not  properly  vote  upon  the 
other  propositions  and  nullified  their  votes  on  such  other  propositions 
by  making  too  many  crosses.    Matter  of  Tamney  v.  Atkins^  809. 

ELUIBA,  CITY  OF. 

Provision  of  city  charter  and  rules  of  board  of  public  works  in  relation  to 
sidewalks  construed. 

See  Municipal  Corporatiox,  4. 

EMINENT  BOICAIN. 

1.  Failure  to  aaree  upon  terms  of  sale  —  authority  of  officers  of  railroad 
to  negotiate  sale  —  competency  of  commissioners  —  determination  of 
amount  of  award.  As  a  condition  precedent  to  the  appointment  of  com- 
missioners in  condemnation  proceedings  the  condemnor  must  prove  that 
it  has  failed  to  agree  with  the  owner  upon  a  price  for  the  purchase  of  the 
land  aft«r  an  effort  made  in  good  faith. 

The  president  of  a  railroad  corporation  having  under  its  by-laws  "  gen- 
eral charge  of  the  business  of  the  Company,"  has  power  to  negotiate  for 
the  purchase  of  a  right  of  way  from  a  landowner  without  special  authori- 
zation from  the  board  of  directors.  And  the  owner  not  having  objected 
to  the  authority  of  the  railroad^s  official  to  negotiate  for  a  purchase  can- 
not in  subsequent  proceedings  to  condemn  the  land  contend  that  a  reso- 
lution of  the  company^s  directors  was  necessary  to  confer  authority  upon 
its  officers. 

Condemnation  proceedings  are  not  invalidated  on  the  theory  that  one  of 
the  commissioners  was  not  a  disinterested  party  within  the  meaning  of 
the  statute,  merely  because  he  was  an  attorney  for  another  railroad  which 
owned  the  majority  of  the  stock  of  the  condemnor,  in  the  absence  of  proof 
of  bias  or  prejudice. 

In  condemnation  proceedings  commissioners  may  act  upon  their  own 
judgment  and  ux>on  information  obtained  from  a  view  of  the  lands  as 
well  as  upon  testimony  adduced  before  them.  Their  award  is  not  subject 
to  the  same  review  as  obtains  on  appeal  in  an  ordinary  fiction,  and  will  not 
be  set  aside  for  inadequacy  or  excessiveness  unless  palpably  wrong  in  either 
respect    Matter  of  New  York^  Westchester  &  Boston  R.  Co,^  50. 

2.  Same  —  evidence  — price  paid  for  other  property — harmless  error — 
admissions  against  interest— market  vatus  defined — adaptability  for 
purposes  of  condemnor — lands  subject  to  restrictive  covenant.  In  con- 
demnation proceedings  evidence  of  prices  paid  by  the  condemnor  for  other 
property  in  the  same  neighborhood  is  not  admissible  as  proof  of  value. 

However,  if  said  erroneous  evidence  has  been  admitted  it  is  harmless  as 
against  defendant,  for  it  is  presumed  that  the  commissioners  considered  it 
in  determining  the  value  of  the  lands. 

But  the  prices  paid  by  the  condemnor  for  other  property  have  not  the 
effect  of  admissions  against  its  interest  binding  upon  the  commissioners  in 
fixing  the  compensation. 

On  condemnation  full  compensation  should  be  made  for  the  lands  taken 
which  is  measured  by  their  present  market  value,  not  including  any- 
thing for  benefit  to  the  condemnor  as  distinguished  from  injury  to  tfie 
landowner. 

Market  value  is  the  price  the  property  will  bring  when  offered  for  sale 
by  one  desiring  but  not  obliged  to  sell,  and  bought  by  one  under  no 
necessity  of  buying. 
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EMINENT  DOMAIN  —  Cantintied. 

The  commissioners  in  determining  the  market  value  should  consider  any 
special  intrinsic  quality  of  the  property  taken  rendering  it  peculiarly 
adaptable  for  the  purposes  for  which  it  is  taken. 

However,  the  mere  fact  that  lands  are  within  the  lines  of  a  proposed 
railroad  does  not  enhance  its  value  to  the  railroad. 

La^ds  subject  to  a  covenant  restricting  the  use  to  residential  purposes 
may  be  taken  for  railroad  purposes  by  condemnation.    Id, 

8.  Condemnation  for  railroad  purposes — pleading  —  award  of  imme- 
diate possession  —  section  ^2&0^  Code  Civil  Procedure,  construed — answer 
denying  necessity  for  condemnation  — constitutional  law — section  3380, 
Code  Civil  Procedure^  is  constitutional.  In  condemnation  proceedings 
brought  by  a  railroad  company  to  acquire  lands,  an  answer  wnich  merely 
denies  any  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
incorporation  of  the  railroad  and  the  powers  conferred  upon  it  by  stat- 
ute is  insufficient  to  raise  an  issue,  for  the  provisions  of  section  177tt  of  the 
Code  of  Civil  Procedure  apply  to  condemnation  proceedings. 

In  order  that  a  railroad  company,  seeking  to  condemn  lands,  may  be 
awarded  immediate  possession  on  giving  the  security  required  by  section 
3380  of  the  Code  of  Civil  Procedure  it  is  not  necessary  that  its  right  to 
condemn  be  first  established.  Thus,  possession  may  be  awarded  although 
the  answer  puts  in  issue  the  necessity  for  the  acquisition  of  the  lands  for 
public  use. 

Section  8880  of  the  Code  of  Civil  Procedure,  providing  for  immediate 
possession  by  the  condemnor  prior  to  compensation  for  the  lands  taken, 
18  not  unconstitutional  by  taking  private  property  for  a  public  use  with- 
out just  compensation,  for  the  constitutional  provision  does  not  require 
compensation  to  precede  possession,  although  title  does  not  pass  until 
the  compensation  is  actually  received. 

The  fact  that  a  defendant  in  condemnation  proceedings  does  not  state 
in  his  answer  any  sum  *'  as  the  value  of  the  property  "  does  not  prevent 
the  court  from  granting  an  application  for  immediate  possession  and 
fixing  a  sum  to  be  deposited  as  adequate  indemnity.  Long  Island 
Railroad  Co,  v.  Jones,  407. 

4  Failure  of  defendant  to  answer  in  condemn€Uion  proceedings — 
award  of  immediate  possession  unauthorized.  Where  the  defendant  in 
a  proceeding  to  condemn  land  for  railroad  purposes  has  appeared  but 
failed  to  answer  and  a  judgment  of  condemnation  has  been  entered,  it  is 
the  same  as  though  an  answer  had  been  interposed  and  a  trial  had  of 
the  issues  raised. 

But  where  the  defendant  faUed  to  answer,  the  court  is  without  power 
to  award  the  condemnor  immediate  possession  on  giving  security,  pursu- 
ant to  section  8380  of  the  Code  of  Civil  Procedure. 

Section  8380  of  the  Code  of  CivU  Procedure  provides  only  for  cases 
in  which  an  answer  has  been  interposed.  New  York  Central  A  H.  R,  R, 
R,  Co,  V.  Reusens,  468. 

5.  Appeal  ^answer  of  equitable  owner —failure  of  record  owner  to 
answer  --judgment  by  default.  Although  an  appeal  may  not  he  from 
a  Judgment  granting  the  right  to  condemn  real  property,  except  through 
appecQ  from  the  final  order  on  the  coming  in  of  the  report  of  the  commis- 
sioners, it  may  be  entertained  where  no  motion  to  dismiss  has  been  made. 

If  a  petitioner  in  condemnation  proceedings  knows  that  one  is  an 
equitable  owner  of  property  sought  to  be  condemned  it  must  treat  him  as 
owner,  and  it  is  error  for  the  court,  to  grant  judgment  for  the  petitioner  by 
default  ignoring  the  answer  of  the  equitable  owner  because  the  owner 
of  the  record  title  tendered  no  issue  for  the  consideration  of  the  court. 
Champlain  &  Sanford  Railroad  Co,  v.  Ostrander,  762. 

Award  to  unknown  owners. 
Matter  of  Meld,  mi. 

Assessment  for  former  public  improvement  not  yet  due —award. 
See  Nbw  York  City,  1. 

Condemnation  for  water  supply  —  allowance  of  counsel  feas  to 
landowner. 

See  New  York  City,  4 
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Condemnation  of  land  for  water  supply  ~  aooeptanoe  of  award  — 
pel  as  to  claim  for  further  award 
See  New  Tork  City,  6. 

Construction  of  subway  —  costs  and  counsel  fees. 
See  New  York  CTity,  6. 

Ashokan  reservoir —  expenses  of  commissioners  of  appraisal. 
See  New  York  City,  10. 

Appropriation  of  land  for  barge  canal  —  award  of  damages  —  con- 
templated damages. 

See  Water  and  Watercourses,  8. 

BHFLOYBBS'  LIABILITT  ACT. 

Notice  —  when  delivery  question  for  jury. 
See  Master  and  Servant,  4. 

EdUITY. 

1.  Rrformation  of  deed  —  mutual  mistake -^  proof  Justifying  refor- 
mation —  when  no  laches  —  evidence  —  transactions  with  decedent  — 
harmless  error.  Where  a  mistake  is  mutual,  equity  can  decree  the  refor- 
mation of  executed  as  well  as  executionary  contracts. 

Suit  to  reform  a  deed  on  the  ground  that  the  description  by  mutual  mis- 
take covered  the  whole  of  a  parcel  of  lands  instead  of  one-half  thereof 
which  was  intended  to  be  conveyed.  Evidence  examined,  &nd  held^  to 
sustain  a  finding  that  there  was  a  mutual  mistake  in  drawing  the 
instrument. 

Where  the  conveyance  was  made  in  1905  and  the  gn^antee  had  possession 
only  of  the  one-hali  portion  which  the  parties  intended  should  be  con- 
veyed until  the  death  of  the  grantor  in  1908,  and  nothing  occurred  likely 
to  apprise  the  parties  of  the  mistake  until  it  was  discovered  on  the 
settlement  of  the  grantor^s  estate,  and  the  grantor^s  heirs  thereupon 
acted  with  reasonable  promptitude,  there  was  no  laches  which  bars  a 
reformation. 

In  such  suit  for  the  reformation  of  a  deed  it  is  not  error  to  exclude  con- 
versations between  the  defendant  grantee  and  the  plaintiff's  int>estate 
under  section  829  of  the  Code  of  Civil  Procedure,  where  none  of  the 
conversations  testified  to  by  the  plaintiff^s  witnesses  related  to  said 
conversation  and  the  contract  of  sale  was  not  made  at  the  time  thereof. 

In  any  event,  any  error  was  harmless  where  the  defendant  was  subse- 
quently allowed  to  testify  to  conversations  with  the  decedent  to  such 
extent  that  the  record  was  as  favorable  to  him  as  it  would  have  been 
had  the  other  testimony  been  allowed.    Knobloch  v.  Kracke,  19. 

2.  Etformation  of  contracts — sufficiency  of  complaint  Plaintiffs,  the 
members  of  a  syndicate,  about  to. organize  a  corporation  to  take  over 
certain  properties,  agreed  among  themselves  that  enough  of  the  common 
stock  to  DC  issued  to  secure  control  of  the  proposed  corporation  should  be 
deposited  pursuant  to  a  voting  trust  agreement,  the  duration  of  which 
was  to  be  for  five  years,  and  that  the  plaintiffs  should  be  given  the  option 
at  any  time  within  five  years  of  subscribing  at  par  for  $1,000,000  of  com- 
mon stock.  The  corporation  had  nothing  to  do  with  the  voting  trust 
agreement,  which,  bec^ause  of  some  delay,  was  not  executed  until  March  1, 
1907.  After  the  organization  of  the  corporation  on  December  21,  1906,  it 
executed  two  written  contracts,  one  on  that  date  and  the  other  on  July 
9,  1908,  giving  the  plaintiffs  an  option  to  purchase  at  par  $1,000,000  of 
the  common  stock  until  January  1,  1912.  The  complaint,  in  a  suit  by  the 
members  of  the  syndicate  against  the  corporation  to  have  the  two  con- 
tracts reformed  so  as  to  extend  the  plaintiffs^  option  to  March  1,  1912, 
alleged  that  it  was  agreed  ''that  the  voting  trust  agreement  and  the 
period  during  which  plaintiffs  were  to  have  the  right  to  subscribe  for  and 
purchase  said  stock  were  to  be  coterminous,  each  to  endure  for  approxi- 
mately five  years,  and  each  to  terminate  at  the  same  time;-'  that  the 
option  agreement  was  ''by  accident  or  mistake,  and  merely  as  the  result 
of  convenience  of  procedure,''  made  to  run  from  January  1,  1907,  and  that 
the  date  for  the  termination  of  it  was  "by  accident,  inadvertenoe  or 
mistake,''  fixed  at  January  1,  1912. 
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Held^  that  the  allegations  of  the  ooiuplaint  are  insiiffioient  to  justify  a 
court  of  equity  in  changing  the  d&te  of  the  option  agreement.  Doherty  t. 
American  Gas  d-  Electrio  Co,,,  697. 

Reformation  of  contract. 

Fray  v.  New  York  State  National  Bank,  909. 

Unconscionable  agreement  with  corjioration  by  director  for  his  own 
benefit — rescission. 

See  Contract,  4. 

Retention  of  jurisdiction  by  court  of  equity —amounting— application 
of  collateral. 

See  Guaranty  and  Suretyship,  3. 

Suit  to  cancel  deed —condition  subsequent— failure  of  grantee  to  per- 
form condition. 

See  Rkal  Property,  2. 

Cancellation  of  deed  —  fraud  —  mutual  mistake. 
See  RsAii  Property,  4. 

Suit  to  have  note  declared  usurious. 
See  Usury. 

Suit  to  establish  vendor^s  lien  on  sale  of  real  property  —  breach  of  eon- 
tract  by  vendor. 

See  Vendor  and  Purchaser,  1. 

Reformation  of  deed. 

See  Vendor  and  Purchaser,  2. 

Interference  by  railroad  company  with  ordinary  flood  waters  by  con- 
struction of  bridge — relief  in  equity. 

See  Water  and  Watercourses,  1. 

Damming  up  water  in  chasm  —  injunction  denied. 
See  Water  and  Watercourses,  2. 

See  Accounting. 

ESTOPPEL. 

When  beneficiary  is  estopped  to  attack  trust  provision  in  will. 
See  Will,  1. 

EYIDBNCE. 

Action  on  quantum  meruit  for  work,  labor  and  materials  —  refreshing 
recollection  of  witness  —  method  of  proof  In  an  action  to  recover  on  a 
quantum  meruit  for  work,  labor  and  materials  furnished  in  the  moving  of 
certain  houses  owned  by  the  defendant,  the  answer  put  in  issue  the  value 
of  the  work  and  materials  sued  for  and  set  up  the  defense  of  payment. 
On  a  trial  before  a  referee  it  appeared  that  the  plaintiff  was  not  familiar 
from  his  own  observation  with  the  progress  of  the  work  from  dav  to  day: 
that  he  made  entries  in  his  books  according  to  the  reports  of  his  men  of 
the  amount  of  time  consumed  in  the  work,  but  did  not  produce  these 
men  as  witnesses;  that,  although  he  had  no  personal  reiiollection  of  the 
details  of  the  labor  p^erformed  and  the  time  consumed,  he  was  allowed  to 
refresh  'his  recollection  from  an  abstract  of  his  book,  and  that  no  testi- 
mony was  given  to  show  that  the  items  of  labor  performed  were  necessary 
and  proper. 

Held,  that  the  plaintiff  failed  to  make  out  9k  prima  facie  case  and  that 
his  complaint  should  have  been  dismissed. 

A  Fjaper  which  does  not  contain  facts  within  the  original  knowledge  of 
the  witness  cannot  be  used  by  him  to  refresh  his  recollection. 

The  usual  method  of  proving  such  a  case  is  to  give  evidence  of  the 
actual  work  performed,  and  then  expert  evidence  as  to  its  reasonable  value 
as  a  whole.    Brower  v.  Byrne,  543. 

Action  on  note  —  res  inter  alios  acta. 
See  Bills  and  Notes,  8. 

Varying  express  receipt  by  peut)!. 
See  Carrier,  2. 

Parol  evidence  to  vary  written  contract. 
See  Contract^  8. 
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BVIDBNOB—  Continued. 
Conversion  —  title  to  property. 

See  CONYERSION. 

Defense  available  in  equity  competent  in  action  at  law. 
See  Corporation,  6. 

Fraud  —  suspicion  —  admitting  evidence  against  one  of  several  defend- 
ants —  subsequent  proof  of  conspiracy. 
See  Debtor  and  Creditor,  1. 

Condemnation  proceedings  —  price  paid  for  other  property  —  market 
value. 

See  Eminent  Domain,  2. 

Transactions  with  decedent  —  harmless  error. 
See  Equity,  1. 

Guaranty  —  liability  of  boarding-house  keeper  for  clothing  alleged  to 
have  been  stolen. 

See  Guaranty  and  Suretyship,  1. 

Conclusiveness  of  court  record. 
See  Habeas  Corpus,  4. 

When  decision  of  commissioners  appointed  to  lay  out  a  highway  will  not 
be  reversed. 

See  Highway. 

Judgment  roll  in  prior  action. 

See  Husband  and  Wipe,  5. 

Privileged  communication  with  physician  —  failure  to  object. 
See  Husband  and  Wife.  7. 

Introduction  of  affidavit  in  evidence  —  testimony  of  stenographer  as  to 
what  witness  said. 

See  Intoxicating  Liquors,  8. 

Negligence  —  fact  that  defendant  is  insured  against  accident. 
See  Master  and  Servant,  4. 

Statute  of  Limitations  —  evidence  of  agent  —  declarations  against 
interest. 

See  Mortgage,  2. 

Action  against  department  of  health,  New  York  city  —  statement  of 
supervising  nurse. 

See  Municipal  Corporation,  1. 

Personal  injuries  —  physical  condition  of  plaintilT  before  accident — 
hypothetical  question. 

See  Negligence,  1. 

Contributory  negligence  in  action  for  death. 
See  Negligence,  5. 

Action  for  partition  —  declarations  against  interest. 
See  Partition,  2. 

Negligence  —  expert  opinion  —  harmless  error. 
See  Railroad,  4. 

Capacity  to  execute  instruments  —  hypothetical  question. 
See  Will,  3. 

EXECUTION. 

Garnishee — practice  —  motion  to  t)acate  order— form  of  order.  An 
order  for  an  execution  against  the  salary  of  a  judgment  debtor  obtained 
pursuant  to  section  1391  of  the  Code  of  Civil  Procedure,  should  not  be 
vacated  on  the  motion  of  another  judgment  creditor  upon  the  «round 
that  the  order  for  the  execution  was  granted  by  the  court  and  not  oy  the 
justice.    Neu  v.  Fox^  17. 

7IXTT7BES. 

Bight  of  tenant  to  remove  mirrors  —  effect  of  foreclosure  of  mortgage. 
See  Landlord  and  Tenant,  4. 

Respective  rights  of  mortgagor  of  realty  and  vendor  under  contract  of 
conditional  sale. 

See  Mortgage,  5. 
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F0BECL0ST7RE. 

See  MoRT&AeE. 

F&ANCHISE. 

Restraining  public  service  corporation  from  exercising  franchise. 
See  Corporation.  1. 

Franchise  tax  on  foreign  corporation—  capital  employed  within  State  — 
open  book  accounts. 
See  Tax,  5. 

FRAUD. 

Alteration  of  instrument. 

See  Bills  and  Notes,  1. 

Insufficient  proof. 

See  Contract,  1. 

Statute  of  Frauds  —  action  on  oral  contract  not  to  be  performed  within 
a  year. 

See  Contract,  3. 

Validity  of  contract  between  two  corporations  executed  by  common 
officers. 

See  Corporation,  4. 

Suit  to  set  aside  fraudulent  transfers  —  proof  of  fraud — knowledge  of 
grantee. 

See  Debtor  and  Creditor,  1. 

Suit  in  aid  of  attachment  —  fraudulent  transfer. 
See  Injunction. 

Statute  of  Frauds — sale  of  goods — acrc^ptance  under  oral  contract. 
See  Limitation  of  Action. 

Sale  of  lands  to  corporation  by  persons  representing  vendor  and  Tendee. 
See  Mortgage,  8. 

Procuring  execution  of  partition  deed— burden  of  proof  —  cancellation. 
See  Real  Property,  4. 

GAS  AND  BLBCTBICITT. 

Death  from  electric  shock. 

See  Master  and  Servant,  1. 

Destruction  of  shade  trees  by  escaping  gas. 
See  Negligence,  3. 
GIFT. 

Deposit  in  savings  bank  in  ti'ust  —  delivery  of  pass  book  —  notice  to  bene- 
ficia  ry.  In  an  action  to  recover  certain  moneys  alleged  to  have  been  depos- 
ited by  Mary  Kelly,  now  deceased,  in  trust  for  the  plaintiff,  it  appeared  that 
the  deceased  accompanied  by  the  plaintiff  went  to  the  defendant  savings 
bank  and  opened  an  account  in  the  name  of  *^Mary  Kelly,  in  trust  for 
Margaret  Matthews  (cousin),  ^^  and  delivered  the  pass  book  to  the  plaintiff 
for  "safe  keeping,"  who,  after  about  ten  months,  returned  it;  that  six 
years  thereafter,  and  just  before  her  death,  the  deceased,  having  been 
making  withdrawals  for  nearly  three  years,  had  the  balance  of  the 
account  transferred  to  another  accoimt,  which  stood  in  her  name 
individually. 

Held^  that  the  opening  of  the  account  in  the  form  stated  and  the  delivery 
of  the  pass  book  constituted  notice  to  the  beneficiary  rendering  the 
trust  irrevocable; 

That  a  judgment  dismissii^  the  complaint  should  be  reversed  and  a  new 
trial  granted.    Matthews  v.  Brooklyn  Savings  Bank,  537. 

GUABANTT  AND  SUBETTSHIP. 

1.  Boarding  fiotise  keeper  — -  liabiZity  for  cMhing  alleged  to  have 
been  stolen  —  evidence  —  guaranty  —  negligence.  In  an  action  by  a 
roomer  against  the  keeper  of  a  rooming  house  to  recover  the  value  of 
clothes  alleged  to  have  been  stolen  from  a  locker  adjoining  his  room,  it 
appeared  that  the  plaintiff  hired  the  room  and  paid  a  deposit;  that 
the  next  morning  he  appeared  with  a  suitcase,  and  he  testifies  that  he 
asked  the  defendant,  "Where  can  I  put  my  clothes?"  and  that  she 
itfiid,  "You  can  put  them  in  the   back  locker;"  that   he  asked  her, 
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GUA&AKTT  AND  BUXETYBHIP  —  ConHnued, 
'^  Are  those  clothes  secure  ?"  that  she  replied,  **Mr.  Mahr,  I  guarantee 
you  for  that/^  PlaintifTs  room  had  a  lock  and  contained  sufficient 
hooks  for  his  dothea  The  guaranty  was  absolutely  denied  by  the 
defendant,  and  also  any  knowledge  on  her  part  or  her  daughter's  that 
the  plaintiff's  clothing  was  in  the  locker.  The  questions  of  guaranty 
and  of  whether  the  defendant  was  negligent  or  not  in  caring  for  the 
clothes  were  submitted  to  the  jury. 

Held,  that  a  verdict  for  the  plaintiff  should  be  reversed  because  the  weight 
of  evidence  was  in  favor  of  the  defendant,  and  because  there  was  no 
question  of  negligence  pleaded  or  proved. 

There  was  no  new  consideration  for  the  alleged  contract  of  guaranty, 
hence  it  was  not  enforcible.     Mahr  v.  Vaaghan,  288. 

2.  Suit  to  compel  certain  application  of  proceeds  of  collateral  and  for 
an  accounting  ^  retention  of  jurisdiction  by  court  of  equity — «?t- 
rfewce  of  apparent  of  authority  of  joint  oioner  of  stock  to  pledge  same. 
In  a  suit  to  compel  a  bank  to  apply  the  proceeds  of  certain  stock  pledged 
as  collateral  by  the  plaintiff  S.  and  the  defendant  P.  and  jointlv  owned 
by  them  to  the  satisfaction  of  certain  notes  to  the  exclusion  of  certain 
other  notes  and  for  an  accounting,  it  appeared,  and  is  conceded,  that  S. 
and  P.  pledged  the  stock  as  collateral  for  the  payment  of  certain 
a^dvances  made  on  notes  by  the  defendant  bank  and  used  by  S.  and  P. 
in  their  joint  enterprise.  But  the  bank  claimed  that  the  stock  was 
pledged  not  only  to  secure  the  payment  of  the  money  advanced,  but  also 
of  notes  then  held  by  it  of  P.  and  his  wife  for  the  payment  of  which  P. 
or  his  wife  had  given  other  security.  It  was  contended  by  the  bank 
that  S.  either  expressly  authorized  P.  to  pledge  his  interest  in  the  stock 
not  only  for  their  joint  indebtedness,  but  also  for  P.'s  individual  indebt- 
edness, or,  if  he  did  not  go  so  far  as  that,  he  at  least  clothed  P.  with  suf- 
ficient apparent  authoritv  to  authorize  the  bank  to  rely  upon  his  hav- 
ing authority  so  to  do.  'the  plaintiff  denied  this  contention  and  claimed 
that  the  stock  should  only  be  applied  to  such  indebtedness,  as  related 
to  their  joint  enterprise. 

Held^  that  a  dismissal  of  the  complaint  upon  the  merits  was  error; 

That  the  action  being  in  equity  the  plaintiff  S.  standing  as  surety  was 
entitled  at  least,  even  if  P.  was  autnorized  to  pledge  the  plaintiff's 
share  of  the  stock  for  the  payment  of  the  individual  notes  of  himself  and 
wife,  to  have  it  decreed  that  P.^s  half  interest  should  be  exhausted  afl 
well  as  the  other  collateral  given  by  P.  before  resort  was  had  to  his  own 
interest  in  the  stock. 

When  a  court  of  equity  has  obtained  jurisdiction  of  the  parties  and  of 
the  subject-matter  or  an  action  it  will  retain  it  and  adapt  its  relief  to  the 
exigencies  of  the  case,  even  though  it  be  impracticable  to  grant  the 
specific  equitable  relief  demanded. 

For  the  purpose  of  ascertaining  whether  or  not  P.  had  apparent  author- 
ity to  pledge  the  interest  of  S.  it  was  competent  to  show  aJl  the  surround- 
ing circumstances.    Smith  v.  First  National  Banky  817. 

8.  Liability  of  indemnitor  of  surety  company— premiums  due — legal 
expenses.  A  person  who  gives  an  undertaking  to  indemnify  a  surety  com- 
I)any  against  all  loss  on  a  city  contractor's  bond  by  reason  of  the  surety- 
ship is  not  liable  for  premiums  due  on  the  bond,  nor  for  legal  expenses 
incurred  by  the  surety  company  in  defending  a  suit  to  foreclose  a 
mechanic's  lien  brought  a^inst  the  contractor,  where  the  surety  com- 
pany was  not  by  reason  of  its  undertaking  a  necessary  or  even  ar  proper 
party  in  such  suit.    Empire  State  Surety  Co.  v.  PaUerson^  701. 

Promise  to  pay  debt  of  another. 
See  Salb,  2. 

HABEAS  COBPXre. 

1.  Commitment  for  keeping  disorderly  house  —  commitment  on  unveri- 
fled  affidavit  In  a  proceeding  for  a  writ  of  habeas  corpus  the  court  may 
look  back  of  the  warrant  to  see  if  the  facts  stated  in  the  depositions  of  the 
prosecutor  and  his  witnesses  conferred  jurisdiction  upon  the  magistrate 
to  issue  it,  and  unless  there  is  some  evidence  to  sustain  it,  the  warrant  is 
a  nullity,  and  the  defendant  is  entitled  to  his  discharge. 

Where  it  appears  that  the  relator  is  held  under  a  commitment  issued  bv 
a  city  magistrate  upon  the  charge  of  keeping  a  disorderly  house;  that  no 
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facts  establishing  the  Grime  were  stated  in  the  information,  and  that  no 
affidavit  accompanied  the  information,  although  there  was  an  unveri- 
fied paper  annexed  thereto,  but  sworn  to  two  days  after  the  issue  of 
the  warrant,  the  oonmiitment  of  the  magistrate  is  invalid  and  the  writ 
should  be  granted.    People  ex  rel.  Wilson  v.  Warden  of  City  Prison^  108. 

2.  Answer  to  return  not  supported  by  evidence  —  appeal  —  stipulation 
as  to  facts  made  after  appeal  brought— constitutional  law— statute  pro- 
hibiting unlawful  assessments  for  fraternal  associations.  Section  2089 
of  the  Code  of  Civil  Procedure,  providing  that  a  prisoner  produced  upon 
the  return  to  a  writ  of  habeas  corpus  may  controvert  the  return,  etc, 
does  not  authorize  the  Speciid  Term  to  accept  as  true  statements  -of  fact 
contained  in  his  answer  to  the  return  without  evidence  to  supjjort  them. 

Where  the  relator  on  habeas  corpus  gave  no  proof  of  allegations  in  his 
answer  to  the  return  in  the  court  below,  the  Appellate  Division  will  con- 
sider the  case  as  if  disposed  of  upon  the  return  alone  and  will  not  give 
effect  to  a  stipulation  made  since  the  appeal  was  brought  to  the  effect 
that  the  relator^s  allegations  of  fact  are  true. 

*  Hence,  a  person  imprisoned  for  a  violation  of  section  98da  of  the  Penal 
Law  forbidding  the  levying  of  unlawful  dues  or  assessments  in  fraternal 
associations  does  not  raise  the  question  of  the  constitutionality  of  said 
section  as  impairing  the  obligation  of  contracts  by  a  mere  allegation  in 
an  answer  to  the  return  stating  "'  That  an  agreement  Tkis  been  entered 
into  in  writing  between  your  relator  and  said  Order, ^^  as  such  allegation 
does  not  show  that  the  contract  was  made  before  the  statute  was 
enacted. 

The  Legislature,  under  itsauthority  to  regulate  the  business  of  life  insur- 
ance in  this  State,  whether  carried  on  by  domestic  or  foreign  corpora- 
tions, individuals  or  associations,  has  power  to  enaot  the  section 
aforesaid.    People  ex  rel,  Moore  v.  Holmes,  257. 

3.  Facts  not  justifying  imprisonment — assignment  of  interest  in  estate. 
Habeas  corpus  to  obtain  the  discharge  of  one  imprisoned  on  the  charge  of 
grand  larceny  by  making  an  asHigument  of  his  interest  in  an  estate  at  a 
time  when  he  had  made  an  alleged  prior  assignment  of  the  same  interest. 
Evidence  examined,  and  held^  insufficient  to  show  that  the  relator  had 
made  a  prior  assignment  and  that  he  should  be  discharged  from  impris- 
onment.   People  ex  rel,  Sutton  v.  Harris,  461. 

4  Writ  denied — conclusiveness  of  court  record.  Habeas  corpus  is  not 
a  writ  of  review,  and  errors  of  law  and  mere  irregularities  or  errors  of  judg- 
ment committed  by  the  court,  whose  judgment,  decree  or  process  is  in 
question,  cannot  be  inquired  into  or  corrected  thereunder. 

Where  it  appears  from  the  return  to  a  writ  of  habeas  corpus  that  the 
relator  was  indicted  for  grand  larcenv  in  the  first  degree  as  a  second 
offense:  that  he  was  arraigned  upon  this  indictment  and  pleaded  *^  not 
guilt V  "  with  leave  to  demur  or  withdraw;  that  subsequently  he  withdrew 
his  plea  of  not  guilty  and  *^  pleads  that  he  is  guilty  of  the  crime  of  petit 
larceny,"  and  by  order  of  the  county  judge  was  remanded  for  judgment  of 
sentence,  and  it  appears  from  an  extract  from  the  minutes  of  the  court 
that  the  relrtor  was  duly  sentenced,  the  writ  should  be  dismissed,  although 
the  relator  alleges  that  he  never  withdrew  his  plea  of  not  guilty  as  charged 
in  the  indictment  or  pleaded  guilty  of  tiie  lesser  crime,  and  thus  attempts 
to  raise  a  question  of  fact. 

This  question  was  in  issue  before  the  court  which  sentenced  the  relator, 
and  its  record,  certif  jring  to  the  existence  of  the  plea  and  showing  the  other 
jurisdictional  facts,  is  conclusive.     People  ex  ret.  Price  v.  Hayes,  561. 

Habeas  corpus  —  failure  to  connect  defendant  with  crime  charged. 
People  ex  rel,  Better  v.  McLaughlin,  916. 

Possession  of  child  —  adoption  —  power  of  State  to  interfere  with  cus- 
tody of  children. 

See  Parbxt  and  Chiu),  1. 

HIGHWAY. 

Proceeding  to  correct  error  in  order  for  proposed  highway^  ^^  orchard^ 
within  meaning  of  Highway  Law  —  evidence  —  when  decision  of  com- 
missioners will  not  be  reversed.  Where  through  some  error  a  highway 
has  been  laid  out  so  as  to  pass  through  two  houses,  a  proceeding  to  cor- 
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rect  the  error  may  be  properl>  entitled  '  *  A  Prooeeding  to  Alter  an  Existiiig 

Highway." 

Froit  trees  planted  with  the  evident  pnrpoee  of  raising  difflcnltieB  to 
the  laying  out  of  a  highway  do  not  constitute  an  '^orchard  "  within  the 
meaning  of  the  Highway  Law. 

In  a  proceeding  for  the  alteration  of  a  highway,  evidence  as  to  the  value 
of  the  land  with  the  highway  as  originally  laid  out  and  as  to  its  valae 
with  the  proposed  altered  highway  is  incompetent  where  the  original 
highway  has  not  been  laid  out;  but  its  admission  is  harmless  where  it 
did  not  enler  into  the  decision  of  the  commissioners  and  where  the  wit- 
ness swore  on  cross-examination  that  independently  of  the  original  high- 
way, the  proposed  highway  would  not  diminish  the  value  of  the  property. 

Where  commissioners  in  laying  out  a  highway  have  assessed  damages 
assuming  that  there  was  an  existing  right  of  way  over  the  lands  crossed 
by  the  proposed  highway,  the  court  on  appeal  from  an  order  confirming 
the  report  of  the  commissioners  will  not  reverse  their  decision  becaose 
there  is  nothing  in  the  record  to  indicate  an  existing  right  of  way  over 
the  lands  of  one  of  the  owners,  where  the  attorney  lor  such  owner  fails 
to  claim  that  no  right  of  way  in  fact  existed.    Matter  of  Fenn^  797. 

Street  paving  contract  —  mandamus  to  compel  award  to  lowest  bidder. 
/See  Municipal  Corporation,  2. 

Permit  to  build  sidewalk  in  city  —  provision  of  city  charter  construed  — 
liability  of  contractor  for  not  securing  permit. 
See  Municipal  Corporation,  4. 

Change  of  grade  of  street  ^  facts  considered  in  making  award. 
See  ITbw  York  City,  2. 

Opening  and  extending  street  —  assessment  of  benefits. 
See  New  York  City,  9. 

Damage  to  abutting  owner  having  fee  in  street  by  operation  of  ^surface 
railway. 

See  Railroad,  8. 

Duty  of  municipality  to  keep  highway  bridge  over  railroad  in  repair. 
See  Railroad,  7. 

Golllsion  of  street  car  and  truck. 
See  Railroad,  8. 

HUSBAND  AND  WIFE. 

1,  AHmonp -' contempt -- defendant  beyond  Jurisdiction,  While  a 
party  who  has  faUed  to  pay  alimony  awarded  in  a  matrimonial  action  is 
without  the  jurisdiction,  the  court  should  not  grant  an  order  punishing 
him  for  contempt  by  imposing  a  fine  and  committing  him  to  custody,  for 
such  order  would  be  futile.     WulffY.  Wtilff^  22. 

2.  Separation— sufficiency  of  evidence —hearsay.  Action  by  a  wife 
against  her  husband  for  separation.  Evidence  examined,  and  heid^  that 
the  judgment  for  the  plaintiff  should  be  afitoned. 

Evidence  that  defendant  described  the  plaintiff  to  friends  and  neigh- 
bors as  mentallv  incompetent  is  hearsay  and  should  not  have  been 
admitted,  but  the  error  is  not  ground  for  reversal  when  the  decree  is 
justified  by  other  evidence.    Junking  v.  Junkins^  77. 

8.  Separation  agreement — provision  inlieu  of  dower — electUmbetiDeen 
pecuniary  jprotis  I  on  and  dower — rescission  of  separation  agreement— 
comphthit  in  action  for  dower,  A  wife  entered  into  a  separation  agree- 
ment with  her  husband  in  and  by  which  he  agreed  to  pay  her  the  sum  of 
$5,200  per  annum  during  her  life  or  until  her  remarriage,  and  that  he 
would  provide  by  his  will  for  the  payment  of  said  sum  to  her  yearly  after 
his  death  if  she  survived  him.  The  wife  covenanted  that  at  the  request  of 
her  husband  she  would  unite  with  him  at  any  time  in  the  execution  of 
deeds  of  any  real  property  he  then  owned  or  might  thereafter  acquire, 
**  without  compensation  or  payment  other  than  hereinbefore  provided," 
and  such  covenant,  with  all  other  provisions  of  the  agreement, is  to  apply 
to  and  be  binding  upon  the  heirs,  etc.,  of  the  parties.  The  husband 
executed  his  will  pursuant  to  the  agreement 
Held,  that  the  agreement  oxtinprnished  the  wife's  right  of  dower: 
That  the  wife,  having  received  and  retained  the  pecuniary  provisicMi  pro- 
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vided  in  the  agreement  for  a  period  of  six  years,  and  not  having  returned 

or  offered  to  return  the  same,  elected  to  accept  it  in  lieu  of  dower. 

A  wife,  when  asking  for  the  rescission  of  such  a  contract  must,  as  a  con- 
dition precedent,  return  or  offer  to  return  any  balance  of  such  payments 
remainmg  in  her  hands  unexpended  for  her  support,  or  allege  extraor- 
dinary circumstances  excusing  such  return. 

Complaint  alleging  fraud  in  the  execution  of  a  separation  agreement 
and  claiming  dower,  examined,  and  Tield^  to  be  insufficient. 

Motion  for  leave  to  appeal  to  Court  of  Appeals  denied.  Hogg  v. 
Lindridge,  513. 

4.  Disorderly  person  —  abandonment — evidence.  Proceeding  to  adj  udge 
a  husband  a  disorderly  person  in  having  abandoned  his  wife  and  child. 
Evidence  examined,  and  held^  insufficient  to  sustain  a  finding  that  the 
husband  neglected  to  support  his  wife  and  child,  or  that  they  were  in 
danger  of  becoming  a  burden  upon  the  public.    People  v.  La  8cala,  518. 

6.  Alienation  of  affections  —  evidence —Judgment  roll  in  prior  action 
for  divorce  — excessive  verdict.  Where  in  an  action  for  divorce  the  core- 
spondent appeared  by  attorney  but  did  not  serve  an  answer,  the  judg- 
ment roll  may  be  introduced  in  evidence  in  a  subsequent  action  brought 
by  the  plaintiff  against  the  corespondent  to  recover  damages  for  the 
alienation  of  the  affections  of  her  husband,  for  the  purpose  of  snowing  the 
conduct  of  the  plaintiff's  husband  and  the  corespondent. 

Where  one  comes  into  a  divorce  action  bv  voluntary  appeiuranoe  as 
a  corespondent,  a  decision  and  judgment  in  tnat  action  are  aamissible  in 
evidence  thereafter  against  him  as  to  any  material  facts  affectinjg  his  con- 
duct which  were  decided  in  the  action  as  basis  for  the  entr^  of  a  judgment. 

Verdict  for  $50,000  in  an  action  for  alienation  of  affections,  held,  exces- 
sive, and  reversdd  unless  reduced  to  $80,000.    Hendrick  v.  Biggar^  522. 

6.  Counsel  feeSy  when  allowed  — reformation  of  separation  agreem^ent 
Although  the  necessity  for  granting  counsel  fees  in  an  action  affecting  the 
marital  relation  must  appear,  the  mere  fact  that  the  wife  has  some 
money  or  property  under  ner  control,  even  though  it  maybe  sufficient 
in  amount  to  defray  counsel  fees  if  the  whole  were  appliea  thereto,  does 
not  necessarily  compel  the  denial  of  her  application. 

As  the  granting  of  such  an  application  depends  upon  equitable  consid- 
erations, all  the  circumstances  should  be  taken  into  consideration,  not 
alone  the  amount  of  such  money  and  property,  but  also  the  reasonably 
probable  claims  that  may  be  made  thereon,  and,  under  certain  circum- 
stances, the  source  from  which  it  was  derived. 

Evidence  examined,  and  held,  that  an  allowance  of  connsel  fees  should 
be  granted.    Johnson  v.  Johnson,  545. 

7.  Annulment  of  marriage — insufficient  evidence — evidence — privi- 
leged communications  with  physician— failure  of  defendant  to  object. 
Action  for  the  annulment  of  a  marriage  dismissed  because  there  was  no 
lefl»J  evidence  of  the  existence  of  the  disability  of  which  plaintiff  complains. 

The  prohibition  against  a  physician  disclosing  information  acquired  in 
a  professional  capacity  while  attending  a  xiatient  is  absolute  unless 
expressly  waived  on  the  trial  by  the  patient- 

It  is  of  no  consequence  that  the  defendant  was  not  present  to  object  to 
incompetent  evidence  given  by  his  physician.    Weil  v.  Weil,  622. 

Custody  of  children  as  between  parents  who  have  separated. 
See  Parent  and  Child,  2. 

Authority  of  husband  to  act  for  wife. 
See  Principal  and  AesNT,  4 

INOOUPETENT  PEBSOK. 

Application  to  compel  committee  to  pay  debts.  An  application  by  a 
judgment  creditor  of  an  incompetent  for  an  order  compelling  the  com- 
mittee of  the  incompetent  to  pay  a  judgment,  although  entered  more 
than  ten  years  prior  to  the  date  of  the  application,  should  be  granted, 
where  it  appears  that  the  committee  has  sufficient  funds,  that  no  pay- 
ments on  toe  judgment  have  been  made,  and  that  there  are  no  other 
claims.    Matter  of  Drake,  163. 

App.  Div.— Vol.  CLI.        62 
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INFANT. 
Injury  to  child  while  stringing  cables— identity  of  defendant. 
See  Railroad,  2. 

Injury  to  child  by  hole  in  bridge  over  railroad  track. 
See  Railroad,  7. 

INJT7NCTI0N. 

Suit  in  aid  of  attachment — transfer  alleged  to  be  fraudulent,  A  plain- 
tiff, suing  in  equity  in  aid  of  an  attachment  levied  upon  a  fund  and  seek- 
ing to  set  asicie  the  transfer  of  the  fund  upon  the  ground  that  it  iras 
made  in  fraud  of  creditors,  is  not  entitled  to  an  injunction  pendente  lite 
restraining  the  party  having  legal  title  to  the  fund  from  dealiiig  with  it 
pending  the  determination  of  the  right  to  set  the  transfer  aside  nhere 
it  was  made  to  pay  an  obligation  of  the  debtor  equally  as  binding  as  that 
of  the  plaintiff.    Bheims  v.  Bracken- Mo Aveney  Co.^  14. 

Restraining  public  service  corporation  from  exercising  franchise. 
See  Corporation,  1. 

Assignment  of  liquor  tax  certificate  after  premises  became  disorderly. 
See  Intoxicating  Liquors,  2. 

Action  to  restrain  lessee  of  mine  from  removing  timbera 
See  Landlord  and  Tenant,  8. 

Action  to  restrain  construction  of  subway  •— insufficient  complaints 
See  Nbw  York  City,  3. 

Flooding  of  lands  by  obstruction  in  stream. 
See  Watbr  and  Watbrcoursbs,  1. 

Damming  up  water  in  chasm. 

See  Water  and  Watercourses,  2. 

INST7BANCE. 

1.  Delivery  of  life  insurance  policy  by  agent  with  kjwwledge  that  appli- 
cant is  ill  ^waiver  binding  upon  insurer — conflict  of  laws  —  trtal  — 
erroneous  nonsuit.  Where  an  application  for  life  insurance  was  made 
when  the  applicant  was  in  good  health,  but  two  days  thereafter  he  became 
ill  with  the  grippe,  and  the  agent  of  the  insurer,  having  made  inquiries  as 
to  the  health  or  the  applicant  and  being  informed  that  he  was  ill  with 
said  disease  but  that  it  was  not  considered  serious,  there  being  no  con- 
cealment, delivered  the  policy  and  received  the  premium,  the  beneficiary 
may  recover  from  the  in8iu*er,  although  the  insured  died  of  complications 
following  the  illnesa  This  is  true,  although  the  policv  provided  that  it 
should  not  take  effect  *'  unless  and  until  the  first  premium  shall  have  been 
paid  during  my  continuance  in  good  healthy  and  unless  also  the  policy 
shall  have  been  issued  during  m^  continuance  in  good  health,^'  ana  also 
provided  "  Agents  are  not  authorized  to  modify  this  policy  or  to  extend  the 
time  for  paying  a  premimii." 

The  above  rule  obtains  in  this  State  and  will  be  followed  bv  our  courts, 
although  there  is  a  contrary  ruling  by  the  Supreme  Court  of  the  United 
States. 

In  an  action  to  recover  on  said  policy  the  beneficiary  is  not  under  the 
burden  of  showing  that  the  insured  was  in  good  health  within  the 
meaning  of  the  policy  at  the  time  the  first  premium  was  paid.  Bv  prov- 
ing the  issuance  and  delivery  of  the  policy  and  the  payment  of  the  first 
premium,  together  with  compliance  with  the  terms  of  the  policy  in 
respect  to  proofs  of  death,  she  made  out  b.  prima  facie  case. 

In  an  action  on  said  policy  it  is  error  to  grant  a  nonsuit  at  the  dose  of 
plaintiff^s  case  where  the  answer  alleged  that  the  defendant  tendered 
oack  the  premium  received  and  renewed  said  offer,  as  there  was  no  proof 
of  such  tender  and  the  record  showing  no  offer  to  return  the  premium  it 
is  i)resumed  that  defendant  retained  the  same,  so  as  to  be  estopped  from 
claiming  that  there  was  no  contract.  Modeliand  v.  Mutual  Lije  Insfir- 
ance  Co.,  264. 

2.  Mutual  benefit  association — action  by  widow  upon  benefit  certificate 
—  defense  of  expulsion  of  plaintiSTs  husbaiid  —  collateral  attack  upon 
judhm^it  of  expulsion  —  reinstatement  of  verdict.  Where,  in  an  action 
by  the  widow  of  a  former  member  of  the  Supreme  Council  of  the  Royal 
Arcanum  to  recover  upon  a  benefit  certificate,  the  defendant  answers 
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that  the  plaintifTs  husband  was  not  a  member  of  the  order  at  the  time  of 
his  death,  pleading  his  trial  and  expulsion  and  the  judgment  of  the 
order,  the  plaintlft  may  deny  that  her  husband  had  a  legal  trial,  and  thus 
attack  collaterally  the  trial  and  judgment  effected  by  the  defendant,  since 
she  has  no  other  remedy. 

Where  there  Is  no  opportunity  for  appeal,  a  judgment  of  an  hife- 
rior  tribunal  relied  upon  by  tne  opposing  party,  may  be  attacked 
collaterally. 

Since  the  order  of  expulsion  was  invalid,  and  the  plaintiff  had  the  riffht 
to  attack  the  same  collaterally,  a  iudgment  setting  aside  a  verdict  of  the 
jury  will  be  reversed  and  the  veraict  reinstated,  with  judgment  thereon 
for  the  plaintiff.     Wilcox  v.  Supreme  Council  of  Royal  Arcanum,  297. 

8.  Provision  requiring  insured  to  be  attended  by  ^* physician'*^ — 
licensed  osteopath  is  physician.  One  licensed  to  practice  osteopathy 
under  the  Public  Health  Law  of  this  State  is  a  **  regularly  qualified  physi- 
cian ^^  within  the  meaning  of  an  insurance  policy  which  required  the  insured 
to  be  attended  by  such  physician  in  oMer  to  recover  for  sick  benefits, 
although  such  osteopath  cannot  adminis&r  drugs  or  perform  surgery 
with  instruments.    Anderson  v.  National  Casual^  Co,^  &9. 

Unlawful  assessments  for  fraternal  associations. 
See  Habbas  Corpus,  2. 

INTEBEST. 

Liquidated  damages. 

See  Corporation,  5. 

INTOXICATINa  UaUOBS. 

1.  Subdivision  H  of  section  dO  of  Idqttor  Tax  Law  construed —revoca- 
tion of  certificate  —  '*  having  "  passageway  to  gambling  room.  Subdivi- 
sion E  of  section  80  of  the  Liquor  Tax  Law  forbids  the  *' having"  of  **any 
opening  or  means  of  entrance  or  passageway  for  persons  or  things  between 
the  room  or  place  where  the  traffic  in  liquors  is  carried  on,  and  any  other 
room  or  place  where  any  person  whosoever  suffers  or  permits  an^r  gam- 
bling.*' ^Tot  alone  suffering  or  permitting  such  an  opening  is  forbidden, 
but  to  "have"  such  a  passageway  is  forbidden. 

Words  in  this  statute  must  be  considered  to  have  their  ordinary  meaning. 

Hence,  where  gambling  is  carried  on  in  a  room  over  a  saloon,  which  can 
only  be  reached  from  the  street  by  a  passageway  through  the  saloon,  the 
certificate  should  be  canceled,  although  there  is  no  community  of  interest 
between  the  saloonkeeper  and  the  proprietors  of  the  gambling  establish- 
ment.   Matter  of  Farley  (Hogan  Certificate^  291. 

2.  Ir^'u/nction— assignment  of  certificate  after  premises  became  dis- 
orderly. Where,  after  the  holder  of  a  liquor  tax  certificate  had  allowed 
his  premises  to  become  disorderly  but  before  his  conviction,  he  assigned  the 
certificate  and  subsequent  to  a  conviction  for  the  offense  the  assignee 
procured  another  certificate  for  the  same  premises  to  be  issued,  he  wul  be 
enjoined  from  trafficking  in  liquor  for  one  year  from  the  time  of  the  con- 
viction of  his  assignor.    Matter  of  Farley  v.  Dreeland^  460. 

8.  Sale  on  Sunday  —  evidence  —  technical  error — evidence  of  stenogror 
pTier  as  to  testimony  of  witness — subseqtvenb  admission  yr  evidence. 
Where  upon  the  trial  of  a  person  for  violating  the  Liquor  Tax  Law  by 
selling  ale  and  beer  on  Sunday,  it  was  sought  upon  tne  cross-examina- 
tion of  a  witness  for  the  prosecution  to  show  that  an  affidavit  of  such 
witness,  introduced  in  evidence,  had  been  procured  by  threat  of  impris- 
onment, the  error,  if  any,  in  excluding  another  affidavit  of  such  witness 
relating  in  part  to  the  threats,  should  be  disregarded  as  a  technical  error 
under  section  542  of  the  Code  of  Criminal  Procedure,  where  it  is  not  certain 
that  the  witness  was  threatened. 

Where  the  witnesses  for  both  the  prosecution  and  defense  had  testified 
that  the  witness  for  the  prosecution  and  his  companions  were  in  the  hotel 
twice  on  the  afternoon  in  question,  it  was  not  error  to  exclude  evidence  of 
the  prosecution's  witness  as  to  his  second  visit,  where  the  court  offered  to 
permit  the  defendant  to  examine  the  witness  as  to  his  different  visits  and 
as  to  his  testimony  on  another  trial 
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The  evidence  of  a  stenographer  as  to  a  witness*  testimony  may  be 
excluded,  where  it  is  not  shown  that  the  testimony  was  correctly  taken 
and  the  minutes  correctly  transcribed. 

An  alleged  error  in  excluding  the  testimony  of  a  witness  is  cured  when 
the  witness  is  afterwards  allowed  to  answer  the  question.  People  v. 
Hoke,  744. 

JUBGKENT. 

Collateral  attack  upon  judgment. 

See  INSURANCB,  2. 

LANDLORD  AND  TENANT. 

1.  Lease  subject  to  mortgage — foreclosure  —parties  defendant — right 
of  receiver  to  rents,  A  tenant  of  premises  subject  to  a  mortgage  deposited 
a  monthly  installment  of  rent  with  the  landlord  upon  the  execution  of 
a  lease  with  a  provision  that  said  amount  was  to  be  applied  in  payment 
of  the  last  month's  rent  provided  the  tenant  faithfully  performed  the 
covenants  of  the  lease.  A  receiver  of  the  rents  and  profits  of  the  mort- 
gaged premises,  appointed  in  a  foreclosure  action,  demanded  payment 
of  the  last  month's  rent,  which  was  refused  by  the  tenant  upon  the  ground 
that  she  had  not  been  made  a  party  defendant  to  the  foreclosure  action 
and  that  she  was  relieved  from  such  payment  by  the  provisions  of  the 
lease. 

Held,  that  since  it  was  not  sought  to  dispossess  the  tenant,  it  was  not 
necessary  to  make  her  a  party,  and  that  the  provision  in  the  lease  did  not 
release  her  from  payment  of  the  rent  to  the  receiver. 

A  tenant  of  mortgaged  premises  is  bound  to  answer  to  a  receiver, 
appointed  in  a  suit  of  foreclosure,  for  rent  which  may  be  due  or  which 
mav  accrue  after  the  receiver's  appointment. 

The  tenant's  remedy  is  a^inst  the  landlord  for  any  relief  to  which  she 
may  be  entitled.    Home  Life  Irisicrance  Co.  v.  G* Sullivan,  535. 

2.  Negligence  —  ii^ury  from  breaking  of  rope  atta^Jied  to  dumbwaiter 
—  evidence.  Action  by  a  tenant  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  the  breaking  of  the  operating  rope  attached  to  a 
dumbwaiter  used  in  common  by  the  tenants  of  the  defendant.  Evidence 
examined,  and  held,  sufficient  to  establish  negligence  of  the  defendant. 
Rosen  v.  Pottebaum,  713. 

3.  Action  to  restrain  lessee  of  mine  from  removing  structures^  lease 
constnied  —  temporary  injunction — affidamts.  In  an  action  to  restrain 
the  lessees  of  a  talc  mine  from  removing  timbers,  tracks,  supports  and 
other  structures  therefrom,  it  appeared  that  the  lease  provided  that  the 
lessees  upon  the  termination  of  the  lease  should  have  the  right  *'  to  take 
and  remove  any  and  all  buildings,  machinery  and  tools  of  what.soever 
nature,  they  may  have  on  said  premises,  or  may  have  put  thereon," 
but  that  the  said  property  **  shall  be  left  in  a  good  and  workmanlike 
condition."  The  plaintiff's  papers  showed  that  to  remove  the  staircases, 
tracks  and  supports  would  endanger  the  mine  and  greatly  impair  its 
value.  The  affidavits  also  showed  the  statements  of  defendants'  workmen 
that  they  had  been  instructed  to  remove  the  timbers,  tracks,  etc. 

Held,  that  an  injunction  should  be  granted  restraining  the  defendants 
from  interfering  with  such  timbers,  tracks,  supports,  etc,  during  the 
pendency  of  the  action; 

That  the  question  as  to  whether  the  lease  required  certain  particular 
structures  should  be  allowed  to  remain,  should  be  left  for  determination 
at  trial; 

That  plaintiff's  affidavits  showing  the  statements  of  defendants'  work- 
men that  they  had  been  instructed  to  remove  the  structures  were  not  insuf- 
ficient because  the  affidavits  of  the  workmen  were  not  obtained.  Freeman 
V.  United  States  Talc  Co.,  732. 

4  Fixtures  —  right  of  tenant  to  remove  mirrors  —  effect  of  foreclosure 
of  mortgage  —  loaiver  of  right  to  remove  fixtures  by  taking  new  lease  — 
interest  in  real  property  under  section  1638  of  the  Code  of  Civil  Procedure. 
Mirrors,  placed  in  a  siiloon  by  a  tenant  in  such  a  manner  that  they  can- 
not be  taken  down  without  damaging  the  walls,  are  removable  by  the 
tenant  during  the  lease  as  trac'e  fixtures,  and  their  character  as  siich  i> 
not  destroyed  by  the  fortH'losure  of  a  mortj^affo  on  the  premises. 
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Where  such  a  tenant  takes  a  new  lease  and  agrees  to  return  the  premises 
in  as  good  condition  as  they  were  then  in,  necessary  wear  and  damage 
by  the  elements  excepted,  he  waives  his  right  to  remove  the  mirrors, 
and  they  become  a  part  of  the  real  estate. 

A  tenant,  in  asserting  owneri^p  and  a  right  to  remove  fixtures  which 
have  become  a  part  of  the  real  estate,  may  be  considered  as  claiming  an 
interest  in  the  property  under  section  1638  of  the  Code  of  Civil  Procedure. 
RoMnson  v.  Pratt,  738. 

5.  Farm  lease  construed  —  title  to  crops  —  chattel  mortgages  -^failure 
to  file  —purchaser  in  good  faith  —  creditor.  Where  a  lessor  of  a  farm 
agrees  to  sell  the  crops  and  produce  and  to  give  the  lessee  one-third  of 
the  proceeds  from  the  sales,  the  lessee  cannot  transfer  a  valid  title  to 
crops  as  against  the  lessor. 

A  creditor  of  the  lessee  who  purchases  hay  from  him  with  knowled^ 
of  an  unfiled  chattel  mortga^re  in  favor  of  the  lessor  is  not  a  purchaser  m 
good  faith  as  against  the  unfiled  chattel  mortgage,  nor  is  he  a  *' creditor  ^^ 
within  the  meaning  of  the  statute  relating  to  the  filing  of  chattel  mort- 
^i^es  where  he  has  taken  no  proceedings  to  establish  his  rights  as  such. 
Davidson  v.  Osborne,  747.  , 

Agreement  to  accept  assignment  of  lease — right  to  impose  conditions 
precedent. 

iSfee  Contract,  1. 

LABCENT. 

Facts  not  justifying  imprisonment. 
See  Habbas  Corpus,  3. 

LEASE. 

Railway  corporations  —  action  by  lessee  for  breach  of  contract  by  lessor 
to  advance  funds. 

See  Corporation,  3. 

Mortgage  of  lease  —  foreclosure — parties  defendant. 
See  Landlord  and  Tenant,  1. 

Mining  property  —  right  to  remove  fixtures. 
See  Landlord  and  Tenant,  8. 

Farm  lease  construed  —  title  to  crops. 
See  Landlord  and  Tenant,  5. 
lilEN. 
Suit  to  establish  vendor^s  lien  —  breach  of  contract  by  vendor. 
See  Vendor  and  Purchaser,  1. 

LIMITATION  OF  ACTION. 

Fart  payment — Statute  of  Frauds  —  acceptance  under  oral  contract 
—  waiver  of  conversioti.  Where  in  an  action  by  a  law  partner  against  the 
executors  of  his  deceased  copartner  to  recover  for  moneys  loaned  it 
appeared  that  the  deceased  had  orally  consented  to  let  the  plaintiff  have 
certain  law  books  on  account  for  seventy-seven  dollars,  and  after  such 
verbal  contract  of  sale  the  plaintiff  assumed  possession  of  the  law  books^ 
removed  the  tags  therefrom  and  put  his  own  name  upon  them,  the  valid- 
ity of  the  sale  being  asserted  by  the  plaintiff  as  against  the  defendant's 
testator,  there  was  no  act  of  delivery  shown  which  would  take  the  contract 
out  of  the  Statute  of  Frauds,  and  hence  the  contract  was  insufficient 
as  a  part  payment  to  save  the  plaintiff^s  claim  from  the  Statute  of 
Limitations. 

The  acts  of  the  plaintiff  were  sufficient  to  constitute  an  acceptance  of 
the  law  books,  provided  the  defendant  should  claim  the  benefit  of  the 
sale. 

The  fact  that  the  plaintiff  credited  the  defendant's  testator  with  seventy- 
seven  doUars  must  be  taken  as  the  price  allowed  upon  the  sale,  and 
hence  brings  the  sale  within  the  Statute  of  Frauds. 

The  conversion  and  sale  by  a  vendee  of  property  in  his  possession  under 
an  oral  contract  of  sale  constitutes  such  an  acceptance  aa  vnU,  take  the 
contract  out  of  the  Statute  of  Frauds. 

Where  property  has  been  converted  the  owner  may  waive  the  tort  and 
sue  for  the  value  as  upon  an  implied  promise  to  pay  therefor.  Young  v. 
Ingalsbe,  375. 
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LIMITATION  OF  AXySlOV  ^  Continvsd, 
Demand  note. 

See  Bu<Ls  ajtd  Notes,  2. 

Foreclosure  of  mortgage— evidence  of  agent  —  declarations  against 
interest. 

See  MORTeAQB,  2. 

Contesting  validity  of  trust 
See  WULL,  1. 

LiaUOB  TAX  LAW. 

See  IiTToxicATiire  Liquors. 

MANDAMUS. 

1.  Answering  ajfldamts  taken  as  true  —  application  for  peremptory 
writ  requiring  magistrate  to  receive  i^iformatiou  —  wlien  writ  will  not 
issue.  On  an  application  for  a  peremptory  writ  of  mandamus  requiring 
a  city  magistrate  to  take  and  receive  an  information  against  one  charged 
with  crime,  the  answering  affidavit  of  the  respondent  must  be  accepted 
as  true. 

Where  it  appears  from  such  affidavit  tliat  the  magistrate  gave  to  an 
nnsign[ied  and  unverified  dex>osition  preHented  by  the  complainant  the 
same  force  and  effect  as  if  it  had  been  subscribed  and  sworn  to,  and,  after 
hearing  the  complainant^s  counsel,  was  not  satisfied  that  a  crime  had 
been  committed  and,  hence,  refused  to  issue  a  warrant  or  suiumons,  a 
peremptory  writ  will  not  issue  couipelUng  him  to  take  and  receive  the 
mformation.  This  because,  in  passing  upon  the  sufficiency  of  the  deposi- 
tion the  magistrate  was  acting  judicially  and  any  error  in  his  decision 
may  not  be  corrected  by  mandamus,  nor  'may  he  be  compelled  to  issue  a 
warrant  or  summons. 

The  writ  of  mandamus  is  prerogative  in  cliaract^r,  issuing  only  in  the 
discretion  of  the  court  and  will  not  be  gnuited  to  comixil  the  performance 
of  a  futile  act,  as  for  example,  to  require  the  magistrate  to  jpermit  the 
relator  to  sign  and  verify  his  deposition  where  he  considered  the  unsigned 
deposition  with  like  force  as  if  it  had  been  properly  executed.  People  ex 
ret.  Lindgren  v.  McGuire,  413. 

2.  Peremptory  writ  commandiihg  cancellation  of  tax  sale— petition  on 
information  and  belief  A  peremptory  writ  of  mandamus  commanding 
the  comptroller  of  the  city  of  New  York  to  accept  p»i>auent  of  certain 
unpaid  taxes  u^n  lands  described  In  the  petition  and  to  cancel  the 
record  of  sale,  will  not  be  issued  upon  a  petition  bused  on  information 
and  belief. 

Such  a  petition  does  not  show  conclusively  that  the  petitioner  has  a 
clear  legal  right  to  the  relief  demanded.  People  ex  reL  iCeating  v.  Pren- 
dergast,  541. 

Examining  rejected  ballots. 
See  Elbction  Law. 

Award  of  paving  contract  in  second  class  city. 
See  Municipal  Corporation,  2. 

MASTEB  AND  SERVANT. 

1.  Negligence-— death  from  electric  shock -^ duty  to  furnish  safe  place 
to  work — proximate  cause.  An  electric  power  company  erected  a  sub- 
station near  the  plant  of  a  brick  company  and  built  a  oranch  transmission 
line  of  three  wires  suspendeil  twenty-five  feet  above  unoccupied  land  of 
the  latter  company.  While  the  brick  w)nipany\s  superintendent  with  two 
fellow-servants  were  boring  in  said  mi(K*«upied  lands  for  clay,  using  a  drill 
with  an  iron  handle  twenty-six  feet  eleven  inches  long,  the  superintendent 
directed  that  the  drill  be  raised  out  of  the  bore  temporardy  and  held 
upright.  The  servants  obeyed  the  order,  holding  the  drill  with  their  bare 
hands.  In  an  instant  one  servant  fell  dead,  and  the  superintendent  and 
the  other  servant  were  rendered  unconscious.  Immeoiately  thereafter 
the  iron  handle  of  the  drill  was  found  leaning  against  the  overhead  wires. 

In  an  action  against  both  companies  for  the  death  of  the  servant  of  the 
brick  company,  held^  that  the  brick  company  failed  in  its  duty  in  tiiat 
its  superintendent  should  have  seen  that  the  wires  were  free  f^m  current 
before  placing  the  servant  to  work; 
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That  the  fact  that  the  superintendent  had  directed  the  power  company 
to  discontinue  the  current  did  not  discharge  the  brick  company  from  its 
obligation  to  see  whether,  in  fact,  the  current  had  been  cut  off; 

Tnat  the  wires  being  proi>erly  suspended  and  in  good  order,  the  power 
company  was  not  liable; 

That  the  existence  or  maintenance  of  the  current  was  not  the  proximate 
cause  of  the  accident,  as  the  result  was  not  within  the  ken  of  reasonable 
prudence  and  foresight.    Rowley  v.  Newhurgh  Lights  Heat  &  Power  Co, ,  65. 

2.  Negligence  —  irijury  to  car  repairer  by  breaking  of  jack  handle  — 
Jack  is  '' hoist ^^  wi^in  statute — '^^  structure,^''  what  constitutes — Labor 
Law,  section  18 — question  for  jury.  A  ratchet  jack,  oi^erated  by  a  handle 
and  used  by  a  car  repairer  in  raising  and  lowering  a  car,  is  a  '^  hoist  or 
mechanical  contrivance^'  furnished  by  an  employer  for  an  employee's  use 
in  repairing  a  **  structure"  within  the  meaning  of  section  18  of  the  Labor 
Law,  which  prohibits  an  employer  from  furnishing  unsafe,  unsuitable  or 
improper  contrivances. 

Where,  in  an  action  by  a  car  repairer  to  recover  for  personal  injuries,  it 
appears  that  the  handle  of  a  jack  broke  and  struck  him  in  the  face  while 
he  was  lowering  a  car,  the  breaking  of  the  handle,  if  unexplained,  is  suffi- 
cient to  require  the  submission  to  the  jury  of  the  question  whether  the  jack 
was  defective,  and  a  finding  that  defendant  was  negligent  because  it 
furnished  an  unsafe  contrivance  will  not  be  disturbed.  CorbettY.  New 
York  Central  d:  H,  R.  R.  R  Co.,  169. 

3.  Negligence — Labor  Law — fall  from  ladder  not  properly  placed  — 
ladder,  when  '''' waysJ*"^  A  ladder  about  twelve  feet  long,  securely  made, 
was  placed  so  that  one  end  rested  against  the  top  of  a  dredge  and  the 
other  upon  the  ground  about  six  feet  from  the  dredge.  The  ground  was 
so  uneven  that  a  block  was  placed  under  one  leg  of  the  ladder.  There  was 
no  fastening  at  the  top  or  bottom  of  the  ladder,  and  it  had  been  used  in 
the  same  place  for  a  week  or  two  by  from  fifty  to  one  hundred  men  going 
to  and  from  their  work  on  the  dredge. 

The  plaintiff  was  directed  by  the  defendant's  foreman  to  go  upon  the 
dredge  and  do  some  caulking.  When  descending  with  his  tools  the  lad- 
der slipped  from  the  block  at  the  bottom  and  plaintiff  jumped  or  fell 
backwards  when  he  was  about  eight  feet  from  the  ground  and  sustained 
injuries  for  which  he  sues  the  defendant. 

Held,  that  upon  the  evidence  the  Jury  would  have  been  justified  in  find- 
ing that  the  defendant  did  not  furnish  a  ladder  so  placed  as  to  give  pro- 
tection to  the  life  and  limb  of  its  employee  as  provided  by  section  18  of 
the  Labor  Law,  and  it  was  error  to  dismiss  the  complaint; 

That  the  ladder  having  been  used  in  the  same  place  and  in  the  same 
position  for  one  or  two  weeks  for  the  defendant's  employees  to  pass  from 
the  ground  to  their  work,  it  might  have  been  considered  a  part  of  the 
"  ways"  of  the  defendant  under  section  200  of  the  Labor  Law.  Cooney  v. 
Central  Dredging  Co.,  345. 

4.  Negligence  —injury  by  starting  of  belt  conveyor  —  proof  raising 
question  for  jury  —  evidence  —fa^  that  defenda^it  is  insured  against 
accident — harmless  error — Employers^  Liability  Act — notice— when 
delivery  question  for  jury  —  requirements  of  notice  —  wh^n  subscription 
unnecessary.  Action  against  a  master  under  the  Employers'  Liability  Act 
to  recover  for  personal  injuries  received  by  a  servant  who,  being 
ordered  by  the  master's  superintendent  to  clean  snow  and  ice  from  the 
belt  of  a  coal  conveyor  which  was  situated  in  a  dark  room,  was  injured 
when  the  belt  started  in  motion  while  the  plaintiff  was  cleaning  it.  Evi- 
dence examined,  and  held,  sufficient  to  sustain  a  finding  that  the  super- 
intendent was  negligent  in  ordering  the  plaintiff,  who  was  unfamiliar  with 
the  work,  to  clean  the  belt  without  adopting  adequate  measures  to  prevent 
it  from  starting. 

While  in  such  action  it  is  reversible  error  to  admit  evidence  of  the  fact 
that  the  master  was  insured  against  accidents  to  employees,  not  every 
reference  to  the  matter  of  insurance  necessitates  a  reversal.  Thus  evi- 
dence to  the  effect  that  the  master,  being  asked  what  he  intended  to  do 
in  relation  to  the  injury  to  his  servant,  said,  **  Nothing.  We  hold  insur- 
ance and  you  will  have  to  see  the  insurance,"  does  not  necessitate  a 
reversal  where  the  plaintiff's  counsel  united  with  the  defendant  in  dis- 
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claiming  the  importance  of  the  answer  before  the  jury  and  the  matter 
of  insorance  was  first  referred  to  by  the  defendant's  counsel  while 
examining  the  same  witness. 

Where  a  plaintiff,  suing  under  the  Employers'  Liability  Act,  gives  evi- 
dence that  he  delivered  the  written  notice  required  by  tne  statute  within 
the  statutory  period  at  the  defendant's  office  and  the  latter  denies  that 
it  received  the  notice,  the  question  of  delivery  is  for  the  jury. 

A  letter  to  the  defendant  written  at  the  plaintilTs  request,  stilting  that 
he  was  injured  on  a  certain  day  while  in  the  defendant's  employ  in  its  boiler 
room  situated  between  certain  specified  streets,  by  having  fiis  right  arm 
caught  on  a  belt  which  he  was  cleaning,  describes  the  time,  place  and 
cause  of  the  accident  with  sufficient  particularity. 

The  purpose  of  the  notice  is  to  inform  the  master  of  the  occurrence  so  that 
he  may  intelligently  investigate  the  accident,  and  it  need  not  be  drawn 
with  the  accuracy  or  particularity  of  a  {^leading. 

The  statement  of  the  cause  of  the  injury  required  by  the  statute  is  the 
physical  rather  than  the  negligent  cause. 

The  notice  need  only  contain  the  statement  of  the  time,  place  and  cause 
of  the  accident,  and  any  rulings  to  the  contrary  are  erroneous. 

The  statutory  requirement  mat  the  notice  smtll  be  '*  signed  by  the  per- 
son injured  or  by  some  one  in  his  behalf  "  does  not  require  the  notice  to 
be  subscribed.  Hence,  where  a  person  at  the  request  of  the  plaintiff  wrote 
the  plaintiff's  name  in  the  body  of  a  letter  informing  the  master  of  the 
time,  place  and  cause  of  the  accident,  the  writing  of  the  name  is  the 
signing  of  the  notice  within  the  meaning  of  the  statute.  Rodzborski  v. 
American  Sugar  Refining  Co,^  395. 

5.  Negligence  — injury  by  fall  of  scaffold-^ when  person  employed  to 
construct  scaffold  cannot  recover  —  act  of  fellow-seroant.  Where  four 
experienced  carpenters  were  employed  for  the  express  purpose  of  construct- 
ing a  scaffold  used  in  the  erection  of  a  building,  and  were  furnished  with 
an  abundance  of  materials,  proi>er  for  that  purpose,  but  two  of  them, 
while  extending  the  scaffold,  were  injured  owing  to  the  fact  that  a  tim- 
ber broke  which  had  been  used  by  the  other  two  in  constructing  a  lower 
tier  of  the  scaffold  and  on  which  the  persons  injured  supported  a  portion 
of  the  tier  they  were  building,  there  can  be  no  recovery  against  the 
employer,  for  the  plaintiffs  ana  the  other  scaffold  builders  were  fellow- 
servants. 

Men  employed  in  a  common  occupation  to  secure  a  common  result, 
working  together  without  the  intervention  of  a  superintendent  or  any  one 
in  authority  over  them,  are  subject  to  the  rule  that  they  accept  the  nsk  of 
the  carelessness  of  competent  fellow-servants,  which  rule  is  not  abrogated 
by  any  mere  custom  of  laborers  to  work  in  teams. 

As  the  persons  injured,  departins^  from  the  mode  of  construction  there- 
tofore used,  supported  the  scaffold  they  were  building  on  a  timber  pre- 
viously placed  on  the  tier  below  by  their  fellow-servants,  they  were  under 
as  much  duty  to  inspect  it  as  if  they  were  selecting  a  new  timber.  Clark 
V.  New  York  Military  Academy  Realty  Co.,  426. 

6.  Negligence — injury  by  slipping  into  drain  in  floor  of  washroom— 
failure  to  prove  negligence  alleged — proof  not  justifying  recovery— 
*  *  works  "  and  *'^way^^  dist  inguished — assumption  of  risk.  Under  a  com- 
plaint alleging  that  the  plaintiff  was  injured  in  the  performance  of  duties 
to  his  master  while  passing  through  the  master's  brewery  with  care,  owing 
to  the  negli^nce  of  the  master  in  allowing  the  floor  to  remain  in  a  slip- 
pery condition  and  the  failure  to  repair  a  large  hole  located  at  the  side 
of  a  drain  in  the  floor  into  which  the  plaintiff  slipped  and  fell,  there  can 
be  no  recovery  where  the  proof  shows  that  there  was  no  large  hole  to  be 
repaired  but,  on  the  contrary,  the  floor  was  constructed  for  the  very  pur- 
pose of  washing  beer  kegs  and  sloped  towards  a  drainage  hole  designed  to 
c^ury  off  the  water. 

Such  floor,  expressly  constructed  for  the  purpose  of  washing  beer  kegs 
and  concededly  without  defect  for  that  purpose,  is  not  a  ''  way  "  withm 
the  meaning  of  the  Employers'  Liability  Act,  although  the  employee, 
who  drove  a  beer  truck,  nad  to  go  into  the  room  to  enter  orders  upon 
a  blackboard. 

Nor  can  the  plaintiff  recover  under  section  202  of  the  Labor  Law, 
where  there  is  no  evidence  that  his  master  knew  of  any  ** defect''  ot 
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^'  negliganoe*^  and  the  plaintiff  never  notified  his  master  or  any  "snperior 
person  '^  of  any  defect  or  negligence,  although  he  had  entered  the  room 
at  least  twice  a  day  for  two  years. 

The  word  *' works''  as  used  in  the  statute  means  an  entire  plant — all 
of  the  real  estate,  buildings  and  machinery  used  in  the  particular  busi- 
ness—  while  **way"  only  embraces  roads,  paths,  planks  or  other  passages. 

Even  assuming  that  an  action  to  recover  for  injuries  so  caused  is  within 
the  statute,  a  judgment  for  the  plaintiff  is  against  the  weight  of  evidence 
where,  being  of  full  €ige  and  of  fair  intelligence,  he  had  entered  and  left 
the  room  for  two  years,  knowing  the  purpose  to  which  it  was  devote 
and  with  knowledge  of  any  attendant  dangers,  which  were  as  open  and 
obvious  to  him  as  to  his  master. 

While,  under  the  statute,  the  court  must  submit  the  assumption  of  risk 
to  the  jury,  it  must  set  aside  a  verdict  when  not  supported  by  tne  evidence. 
Kern  v.  Welz  &  Zerweck,  432. 

7.  Liability  for  assault  committed  bi/  servant — implied  authority  of 
servant  Where  a  servant  engaged  in  collecting  debts  for  his  master 
was  given  explicit  instructions  either  to  collect  the  debt  or  to  report  to 
the  master  the  explanation  of  any  debtor  who  failed  to  pay,  the  master 
is  not  liable  for  an  assault  and  battery  committed  by  the  servant  in  retak- 
ing goods  from  a  debtor. 

Such  act  of  the  servant  was  not  within  the  scope  of  his  employment. 
Authority  to  retake  goods  cannot  be  implied  from  authority  to  collect 
the  amount  due  thereon.     Murphy  y,  NewhaU  Co.^  520. 

8.  Negligence  —  death  of  employee  struck  by  beams  hoisted  from 
excavation  —  duty  to  furnish  safe  appliances  —  instructions.  In  an 
action  to  recover  damages  for  the  death  of  plaintiff's  intestate,  who 
was  hit  by  beams  which  were  being  hoisted  from  an  excavation  to  the 
sidewalk,  the  plaintiff  claimed  that  the  chain  furnished  by  the  defend- 
ant was  unsuitable  in  that  the  ring  was  too  small  to  fit  the  hook  of  the 
derrick.  At  the  trial  the  issue  was  narrowed  by  stipulation  to  the  ques- 
tion whether  the  beams  slipped  out  of  the  chain,  or  whether  the  cnain 
was  improper  and  fell  off  with  the  beams. 

Held^  that  it  was  error  to  chaise  that  it  was  the  *'  unqualified  "  duty  of 
the  defendant  to  furnish  safe  appliances,  and  to  refuse  the  request  of 
the  defendant  to  charge  that  if  the  jury  believed  **that  the  chain 
remained  suspended  from  and  attached  to  the  hook  of  the  derrick  after 
the  happening  of  the  accident,  that  then  the  question  of  whether  or  not 
the  ring  was  too  small  or  the  hook  too  large,  is  entirelv  immaterial  and  is 
removed  from  the  case,  and  that  their  verdict  must  be  for  the  defendant." 
Gagliardi  v.  Godwin  Construction  Co.^  691. 

9.  Negligence  — injury  to  carpent/'r  by  fall  of  scaffold— facts  not  Justi- 
fying recovery — evidence.  In  an  action  by  a  carpenter  against  his  mas- 
ter to  recover  danuiges  for  injuries  sustained  by  the  fall  of  an  adjustable 
scaffold,  evidence  examined,  and  held,  that  plaintiff  met  his  injury,  not 
from  a  defective  scaffold  furnished  by  the  defendant,  but  from  tiie 
improper  manner  in  which  he  assembled  it  without  instructions  after  he 
had  taken  it  down,  and  his  injury  came  from  the  improper  use  of  the 
scaffold. 

It  was  error  not  to  permit  the  defendant  to  show  what  heavy  work  the 
scaffold  had  sustained  as  bearing  upon  its  suitability  for  the  purposes  for 
which  it  was  being  used.    Hammond  v.  Union  Bag  c&  Paper  Co,^  776. 

Negligence — acts  of  sapN3rintendent. 

Luther  v.  Sta^idard Light,  Heat  ct-  Power  Co.,  904. 

Negligence. 

Bello  V.  Willey,  905. 

Action  by  agent  after  discharge  to  recover  expense  moneys  ^contract 
construed. 

See  Principal  and  Aoext,  1. 

Injury  to  manager  of  traffic  association  riding  on  pa8& 
See  Railroad,  4. 

Death  of  railroad  conductor  in  yards. 
Hee  Ratlroaj>.  0. 
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Action  to  restrain  lessee  of  talc  mine  from  removing  timbers  and 
supports. 

See  Landlord  Aim  Tenant,  3. 

MOBXaAQE. 

1.  Foreclosure  —  presumption  of  paytnent  —  payment  affirmative 
defense  —  burden  of  proof—  rule  60  of  the  General  Rules  of  Practice  con- 
strued.  In  an  action  for  the  foreclosure  of  a  mortgage,  brought  by  the 
assignee  of  the  mortgagee  against  the  administratrix  and  infant  children  of 
the  mortgagor,  the  imants  through  their  guardian  answered  generally 
and  the  administratrix  set  up  the  afltouative  defense  of  payment.  The 
mortgage  had  been  due  but  a  short  time.  The  plaintiff  died  pending 
the  &iSL  of  the  issue  and  his  executor  was  substituted  as  plaintiff.  At 
the  trial  the  substituted  plaintiff  produced  in  evidence  the  bond  and 
mortgage  and  the  written  assignment  thereof  to  his  decedent,  and 
rested  without  further  proof.  Upon  the  refusal  of  the  court  to  grant 
the  defendants^  motion  for  a  dismissal  of  the  complaint  upon  the  ground 
that  it  was  incumbent  upon  the  plaintiff  to  prove  that  the  bond  and 
mortgage  had  not  been  discharged  by  payment,  the  defendants  rested 
and  judgment  was  granted  in  favor  of  the  plaintiff. 

Held,  that  the  judgment  should  be  ai&rmed; 

That  the  common-law  presumption  of  payment,  which  obtains  after  the 
expiration  of  twenty  years  from  the  maturity  of  an  obligation  under  a 
sealed  instrument,  did  not  arise; 

That  payment  is  an  affirmative  defense,  and  the  burden  of  pleading  and 
proving  the  same  was  upon  the  defendants. 

The  provision  of  rule  60  of  the  General  Rules  of  Practice,  that  "  If  the 
defendant  is  an  infant,  and  has  put  in  a  general  answer  by  his  gruar- 
dian,  or  if  any  of  the  defendants  are  absentees,  the  order  of  reference 
shall  also  direct  the  person  to  whom  it  is  referred  to  taJs:e  proof  of 
the  facts  and  circumstances  stated  in  the  complaint,  and  to  examine 
the  plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which  have  been 
made,  and  to  compute  the  amount  due  on  the  mortgage,  preparatory  to 
the  application  for  judgment  of  foreclosure  and  sale,^^  does  not  relate  in 
any  way  to  a  trial  by  the  court  where  issues  arise  upon  the  pleadings 
in  the  action. 

Hence,  it  was  not  obligatory  upon  the  plaintiff  to  give  evidence  as  to 
any  payments  which  may  have  been  made  on  the  bond  and  mortgage. 
Redmond  v.  Hughes^  99. 

2.  Foreclosure — Statute  of  LimitcUions^  evidence  of  agent  ^declara- 
tions against  interest  Where  in  an  action  to  foreclose  a  purchase-money 
mortgage  upon  a  farm  brought  by  an  assignee,  the  heirs  of  the  owner  of 
the  mortgaged  premises  set  up  the  Statute  of  Limitations  as  a  principal 
defense,  the  assignor  of  the  mortgage  is  not  incompetent  under  section 
829  of  the  Code  of  Civil  Procedure  to  testify  to  payments,  made  upon  the 
mortgage  within  twenty  years  and  while  he  was  the  owner  thereof,  by 
the  husband  of  the  owner  of  the  farm  who  worked  and  managed  it  for  his 
wife,  and  made  the  payments  as  her  agent  and  who  died  prior  to  the  triaL 

Although  the  assignor  of  the  mortgage  would  have  been  incompetent 
to  testify  to  any  personal  transaction  with  the  owner  of  the  premises,  such 

Srohibition  does  not  extend  to  a  personal  transaction  with  the  agent  of  the 
eceased  person,  notwithstanding  the  principal  and  agent  are  both  dead. 
Declarations  of  the  owner  of  the  premises  that  she  made  payments  on 
the  mortgage  or  directed  her  husband  so  to  do  were  competent  as  declara- 
tions against  interest  where  the  claim  by  her  representatives  is  that 
no  payments  were  made.    McCarthy  v.  Stanley^  858. 

8.  Foreclosure  —  sale  of  lands  to  corporation  negotiated  by  persons  rep- 
resenting  cendor  and  vendee  — facets  not  showing  fraud -^wJCen  new  trial 
necessary,  A  realty  company  agreed  to  sell  certain  lands  to  another 
realty  company  for  $182,360,  payable  by  assuming  a  mortgage  of  $93,360 
and  by  paying  earnest  monev  of  $45,000  and  $45,000  upon  the  dosing  day. 
Thereafter  the  owner  of  the  lands  agreed  to  convey  them  to  the  vendee 
for  $136, 770  and  throug:h  an  intermediary  conveyed  said  lands,  subject  to 
two  mortgages,  one  to  itself  for  $61,818  and  one  to  the  vendor  realty  com- 
panv  for  $40,541,  thus  giving  to  the  vendor  realty  company  an  apparent 
profit  of  $45,590.     A  nuit  to  foreclose  the  mortgage  given  to  the  vendor 
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by  the  grantee  was  defended  upon  the  ground  that  said  company  had 
made  secret  profits  in  fraud  of  the  grantee.  It  appeared  that  the  vendor 
was  controlled  by  the  same  persons  who  organized  and  controlled  the 
grantee;  that  they  acted  for  both  companies  in  effecting  the  sale,  and 
brought  in  new  stockholders  without  advising  them  that  the  sale  was 
profitable  to  them. 

Held,  that  there  was  no  fraud  vitiating  the  mortgage. 

Although  a  finding  in  the  court  below  that  the  mortgage  was  fraudulent 
was  not  supported  by  the  evidence,  a  new  trial  should  be  granted  where 
the  court  nolds  that  the  defendant  is  not  estopped  by  representations 
made  by  its  officers.    Home  Trust  Co,  v.  BaucJiens^  416. 

4.  Foreclosure  —  burden  of  proof — failure  to  prove  ownership.  A  plain- 
tiff suing  to  foreclose  a  mortgage  must  prove  his  ownership  of  the  bond 
and  mortgage  in  order  to  recover. 

Suit  to  foreclose  a  mortgage.  Evidence  examined,  and  heldy  that  the 
plaintiff,  having  assigned  the  bond  and  mortgage,  failed  to  establish  owner- 
ship by  virtue  of  a  subsequent  reassignment  and  that  the  oomplaint  was 
properly  dismissed.    Fox  v.  Bainhridge^  610. 

5.  Foreclosure --chattels  annexed  under  subsequent  contract  of  con- 
ditional sale  —  failure  to  reflle  conditional  co/Uraat  during  pendency  of 
action.  Pliunbing,  mantels  and  mirrors,  placed  in  a  house  under  contracts 
of  conditional  sale  duly  filed,  are  not  subject  to  the  lien  of  a  prior  mortgage. 

Failure  of  the  conditional  vendor  to  refile  his  contract  at  the  end  of 
the  year  and  during  the  pendency  of  the  action,  does  not  affect  his  rights 
as  they  existed  at  the  commencement  of  the  action.  Astor  Mortgage  Co. 
V.  Milton  Construction  Co.^  567. 

Transfer  of  interest  in  vested  remainder  to  secure  loan. 
/See  Decsdb^^t's  Estate,  4. 

Mortgage  of  lease  —  foreclosure  —  parties  defendant. 
See  Landlord  and  Texant,  1. 

Right  of  tenant  to  remove  fixtures  —  effect  of  foreclosure  of  mortgage. 
8ee  Laxdlord  and  Tenant,  4. 

Chattel  mortgage  on  crops — construction  of  farm  lease  —  failure  to  file 
mortgage —purchaser  in  good  faith. 

See  Landlord  and  Tenant,  5. 

MOTOR  VEHICLE. 

Negligence  —  collision  with  pedestrian  in  city  street. 
See  NEGLieENCE,  4. 

MT7KICIPAL  CORPORATION. 

1.  Action  against  department  of  health,  dtp  of  New  York,  to  recover 
expenses  of  trained  nurse  during  illness — practice  of  furnishing  attend- 
aime  —  etidence — statement  of  supervising  nurse.  A  trained  nurse, 
formerly  eiuploved  in  a  hospital  for  contagious  diseases,  when  suing  the 
department  of  health  of  the  city  of  New  York  to  recover  for  the  lure  of 
trained  nurses  made  necessarv  by  a  disease  contracted  in  service,  pur- 
suant to  an  alleged  promise  that  she  should  receive  attendance  and  care 
should  she  become  ill,  should  be  allowed  to  ask  the  supervising  nurse  who 
employed  her  whether,  in  addition  to  salary  and  board,  nurses,  under  the 
practice  of  the  department,  were  entitled  to  care  if  they  became  ill  while 
m  service. 

If  such  pnicti(»e  prevailed  in  the  department  of  health  and  was  made 
known  to  the  plaintiff  when  hired,  it  became  part  of  the  consideration  of 
the  hiring. 

Such  evidence  as  to  the  practice  of  the  department  is  admissible 
although  the  supervising  nurse,  being  a  mere  employee,  had  no  implied 
power  to  make  such  contract  on  her  own  initiative.  Winter  v.  Depart- 
ment of  Health,  104. 

S.  Mandamus  to  compel  award  of  paving  contract  to  lowest  bidder^ 
paving  railroad  strip  — authority  to  reject  all  bids  and  readvertise — pro- 
visions of  Second  Class  Cities  Law  construed — purpose  of  provisions 
reserving  right  to  r^ect  bids.  AppUcation  for  a  writ  of  mandamus  to  com- 
pel the  board  of  contract  and  supply  of  a  city  of  the  second  class  to  award 
t^  relators  a  contract  for  paving  a  certain  street  in  which  there  was  a  street 
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railroad  upon  the  ground  that  they  were  the  lowest  bidders.  The  street 
railroad  oompany  lost  its  right  to  pave  the  strip  along  its  tracks  by  failure 
to  serve  notice  of  an  intention  to  commence  tne  work  as  required  by  its 
f ranchisa  The  bidders  were  required  by  the  city  to  specify  the  amount  of 
their  bids  for  an  extra  foundation  required  for  the  strip  along  the  railroad 
tracks.  The  city  reserved  the  right '  *  to  increane  or  dimmish  the  quantity  of 
work  to  be  done  *  *  *  in  the  *  Railroad  strip,'  "and  '*  to  reject  any  and 
all  bids  not  deemed  for  the  interest  of  the  city."  In  due  time  after  the 
receipt  of  the  bids  on  July  19,  1909,  the  property  owners,  pursuant  to  the 
city  charter,  selected  the  kind  of  pavement  to  be  used  for  which  nine 
bids  had  been  received,  the  bid  of  relators  for  the  total  sum  of  $39,338. 
including  the  railroad  strip  and  its  extra  foundation,  being  the  lowest. 
The  next  highest  bid  was  a  total  of  $40,476.50,  including  the  whole  pave- 
ment and  the  extra  foundation  in  the  railroad  strip.  But  relator's  bid 
for  the  pavement  proper,  not  including  the  extra  foundation  in  the  rail- 
road strip^  was  at  the  rate  of  $2.05  per  square  yard,  while  that  of  the  next 
highest  bidder  for  the  pavement  proper  was  only  $2  per  square  yard. 
It  was,  therefore,  relators'  bid  of  $1,392  for  the  extra  foundation  as  against 
the  other  bid  for  the  same  of  $3,480,  which  made  relators'  total  bid  for 
the  whole  work  the  lowest.  No  action  having  been  taken  to  award  the 
contract,  relators,  on  August  tliirtieth,  served  a  written  notice  upon  the 
board  demanding  that  the  contract  be  awarded  to  them.  But  no  action 
was  taken  by  the  board  until  September  twentieth.  In  the  meantime,  and 
on  September  seventh,  the  railroad  company  presented  a  petition  to  the 
common  council  asking  to  be  permitted  to  itself  pave  the  railroad  strip, 
which  was  grante<l  on  September  twentieth  On  the  same  day  the  board 
of  contract  and  supply  adopted  a  resolution  rejecting  all  bids  received  for 
this  kind  of  pavement  on  the  ground  that  the  lowest  bid  was  excessive, 
and  that  a  rejection  of  the  bids  was  for  the  best  interests  of  the  city  and 
of  the  property  owners  liable  for  the  cost  of  such  pavement.  Said  board 
also  directed  its  secretary  to  advertise  c^i^ain  for  new  bids  or  proposala 

Held,  that  the  action  of  the  board  of  contract  and  supply  should  be 
affirmed,  and  the  application  for  a  writ  of  mandamus  dismissed; 

That  it  was  within  the  discretion  of  the  common  council  to  waive  the 
default  of  the  street  railroad  company  and  permit  it  to  pave  the  railroad 
strip  at  any  time  before  the  contract  was  actuallv  let  to  othera 

Sections  120,  121  and  124  of  the  Second  Glass  Cities  Law  ahould  be  con- 
strued together  as  vesting  in  the  board  of  contract  and  supply  the  same 
right  to  reject  all  bids  and  readvertise  in  the  case  of  paving  contracts 
as  of  other  contracts  required  to  be  let  to  the  lowest  bidder.  The  pro- 
Vision  of  section  124  that  the  contract  shall  be  awarded  ^'for  the  kitid  of 
pavement  or  material  so  designated  by  the  property  owners  or  common 
council  as  aforesaid,  and  to  the  lowest  bidder  for  doing  the  toork  with 
the  kind  of  pnf>ement  or  material  so  designated,^^  does  not  deprive  the 
l>oard  of  the  power  given  them  in  the  prior  sections  to  reject  all  bids 
and  readvertise  at  any  time  prior  to  the  formal  action  of  the  board  in 
awarding  the  contract. 

Provisions  reserving  the  right  to  reject  all  bids  are  not  made  for  the  bene- 
fit of  contractors  or  bidders  upon  public  works,  and  are  not  available  for 
them  to  compel  the  execution  in  their  favor  of  such  contracts  by  city 
officials.  They  are  intended  for  the  benefit  and  protection  of  the  public. 
People  ex  rel,  Gaffey  v.  Fobes,  246. 

3.  Paving  contract-^ construction^ duty  to  keep  pavement  in  repair 
aftfr  acceptance  of  part  of  work.  Where  a  contract  for  paving  a  city 
street,  divided  into  an  easterly  and  westerly  driveway  by  a  grass  plot> 
provided  that  the  contractor  was  to  maintain  the  pavement  in  good  con- 
dition for  the  period  of  five  years  "  from  the  date  of  the  completion  and 
acceptance  thereof,"  and  the  easterly  driveway  was  accepted  by  the  city 
two  years  before  the  westerly  driveway  was  finished,  the  delay  in  finish- 
ing tne  latter  driveway  resulting  from  causes  beyond  the  control  of  the 
contractor,  the  contractor  was  only  boimd  to  keep  the  easterly  driveway 
in  repair  for  five  years  from  the  date  of  its  completion  and  acceptance  by 
the  city.    CUy  of  New  York  v.  Interstate  Paving  Co,^  714. 

4.  Permit  to  buiZd  sidewalk— provision  of  city  charter  and  ruies  of 
board  of  public  works  construed—  liability  of  contractor  for  not  secur- 
ing permit —  construction  of  penal  statutes — joint  tort' feasors,  A  city 
charter  provided  that  its  Ixiard  of  ]>nhlic  works  sh(»uld  have  exchisive 
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power  and  authority  to  construct  side^alkjs;  that  the  owners  of  prop- 
erty along  or  in  front  of  which  a  sidewalk  was  to  be  built  should  upon 
request  to  the  superintendent  of  public  works  be  given  permission  to  build 
such  sidewalk,  and  that  any  person  neglecting  to  comply  with,  or  violat- 
ing any  order  or  rule  of  said  board,  or  any  provisions  oi  the  city  charter 
remting  to  sidewalks,  should  be  subject  to  a  penalty  of  twenty-five  dol- 
lars for  each  offense.  One  of  the  rules  adopted  by  the  board  provided 
that  permits  be  refused  for  the  construction  of  sidewalks  to  those  who 
refused  to  complv  with  the  city  specifications. 

Provisions  of  the  city  charter  and  rule  construed,  and  held^  that  a  con- 
tractor who  constructs  a  sidewalk  according  to  city  specifications  but 
without  receiving  a  permit  is  not  liable  for  the  penalty. 

Statutes  presiiribing  penalties  are  strictly  construed. 

The  rule  applicable  to  joint  tort  feasors  does  not  subject  an  employee 
to  the  same  penalties  for  which  his  employer  Is  liable.  City  of  Elmira  v. 
Johnson^  728. 

Grading  street  —  measurement  of  embankment. 
See  Contract,  2. 

Duty  to  keep  highway  bridge  over  railroad  in  repair. 
See  Railroad,  7. 

Interference  by  railroad  company  with  waters  of  stream — liability  of 
city  for  destruction  of  flood  channel. 

8ee  Water  and  Watercourses,  1. 

8ee  Corporation. 
8ee  New  York  City. 

NEGLIGENCE. 

1.  Evidence — personal  iiijuries^  physical  condition  of  plaintiff  hef ore 
accident — hypothetical  question,  A  plaintiff  suing  to  recover  for  personal 
injuries  should  be  allowed  to  testify  that  prior  to  the  accident  he  never 
had  pains  in  his  heart,  shortness  of  breath,  or  similar  conditions  from 
which  he  suffered  after  the  accident.  Such  testimony  does  not  state  the 
mere  conclusion  of  the  witness. 

A  hypothetical  question  to  the  plaintiff^s  physician  is  not  improper 
because  the  plaintiffs  counsel  did  not  include  therein  the  fact  that  a 
physician's  examination  of  the  plaintiff  after  the  accident  showed  that 
ne  then  had  an  enlarged  heart.    Pterpoint  v.  FiftJt  Avenue  Coach  Co.,  40. 

2.  Itijury  by  falling  insulator — ordinary  care,  A  boy  between  three 
and  four  years  of  age  wliile  playing  in  the  retu*  yard  of  nis  parent's  resi-  ' 
dence  was  struck  on  the  head  by  a  screw  attached  to  a  porcelain  insulator 
which  in  some  manner  had  become  loosened  from  the  building.  This  insu- 
lator had  been  abandoned  hy  a  telephone  company  after  the  termination 
of  its  service  and  removal  of  its  wires. 

Held,  that  the  jury  was  justified  in  finding  the  telephone  company  neg- 
ligent in  not  removmg  the  insulator.  Reid  v.  New  York  <)&  Jyew  Jersey 
I^lephom  Co.,  06. 

8.  Tort  —  destruction  of  shade  trees  by  escaping  gas  —  ef)idence.  Action 
to  recover  damages  for  the  destruction  of  shaide  &>ees  alleged  to  have  been 
caused  by  gas  escaping  from  defendant's  main.  Evidence  examined,  and 
h^ld,  that  a  verdict  for  $500  was  excessive. 

In  such  an  action  leakage  in  other  places  cannot  be  shown  as  raising 
an  inference  of  leakage  before  the  premises  in  question.  But,  it  seems, 
that  such  evidence  may  be  admissible  for  the  purpose  of  showing  the 
effect  of  gas  upon  trees  which  have  been  so  destroyed  in  the  immediate 
vicinity.    E aches  v.  Glens  Falls  Gas  &  Electric  Light  Co.,  883. 

4.  Pedestrian  run  over  by  automobile  in  city  street  —  action  against 
owner  and  drifter  —  contplaiyit  —  evidence  —joint  and  several  liability — 
verdict  against  compajiy  and  in  favor  of  driver  —  inconsistent  verdict — 
general  verdict  —  qiif-siions  considered  on  appeal  from  judgment  alone. 
Action  for  damages  brought  by  one  who  was  run  over  in  a  city  street  by 
a  racing  automobile  owned  by  the  defendant  company  and  driven  by 
the  defendant  G.,  the  company's  local  manager,  who  was  on  his  way  to 
ascertain  the  condition  of  a  track  for  an  automobile  exhibition.  Com- 
plaint and  circumstancee  examined,  and  held,  that,  although  the  plain- 
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tiff  did  not  plead  the  name  of  the  servant  or  asent  of  the  eQini)any  who 
was  driving  the  automobile,  or  that  while  so  doing  he  was  engaged  in 
the  business  of  his  master,  the  complaint  was  sufficient  to  admit  proof 
of  such  facts; 

That  the  facts  and  circumstances  were  sufficient  to  permit  the  jury  to 
find  that  G.  was  engaged  in  running  the  automobile  m  the  business  of 
his  master  when  the  accident  occurred; 

That,  since  the  liability  of  wrongdoers  to  the  person  injured  is  several 
as  well  as  joint,  a  verdict  against  the  defendant  company  and  in  favor 
of  the  defendant  G.  is  not  void. 

Such  a  verdict  was  a  general  verdict  respecting  the  two  defendants,  and 
not  a  special  one  under  the  provisions  of  sections  1187  and  1188  of  the 
Code  of  Civil  Procedure. 

The  question  as  to  whether  such  a  verdict  is  against  the  weight  of 
evidence,  or  whether  it  should  be  set  aside  for  inconsistency,  cannot  be  con- 
sidered by  the  Appellate  Division  on  an  appeal  from  the  judgment  alone 
but  only  on  appeal  from  the  order  refusing  to  set  it  aside  and  tor  a  new 
trial.    Panghurn  v.  Buick  Motor  Co,^  756. 

6.  Injury  by  fall  from  approach  to  bridge  maintained  by  Stute 
—  evidence  —  contributory  negiigeiice,  wTiere  no  eye-witnesses,  Plain- 
tifTs  intestate  while  walking  at  night  over  the  unguarded  approach  to 
a  bridge  maintained  by  the  State  fell  to  the  base  of  the  abutment  and 
was  injured  and  subsequently  died.  Evidence  examined,  and  held,  that 
the  State  was  guilty  of  negligence  in  the  construction  and  maintenance 
of  the  bridge  and  its  approaches; 

That,  there  being, no  eye-witnesses  of  the  immediate  accident,  the  evi- 
dence of  decedent^s  freedom  from  contributory  negligence  was  sufiUcient. 
Smith  V.  State  of  New  York,  810. 

Injury  to  lands  caused  by  insufficient  culvert  on  State  canal. 
See  Canal. 

Injury  in  United  States  navy  yard  —  action  under  State   statute  — 
State  liabor  Law  inapplicable. 
See  Conflict  of  Laws. 

Liability  of  boarding  house  keeper  for  clothing  alleged  to  have  been 
stolen. 

See  Guaranty  and  Surbtyship,  l. 

Injury  from  breaking  of  rope  attached  to  dumbwaiter  —  liability  of 
landlord. 

See  Landlord  and  Tenant,  2. 

Liability  of  railroad  for  interfering  with  waters  of  stream  so  as  to  flood 
land. 

See  Water  and  Watkrcourses,  1. 

See  Master  and  Servant,  1-9. 
See  Railroad,  1,  2,  4r-9. 

NEGOTIABLE  IKSTBTTMEirTS. 

See  Bills  and  Notes. 

NEW  TOBK  CITY. 

1.  Eminent  domain  — assessment/or  former  public  improwment  not 
et  due  —  award— presumption.  Where  the  title  to  lands  situate  within 
■  e  boundaries  of  former  Long  Island  City  vests  in  the  city  of  New  York 
in  condemnation  proceedings,  assessments  upon  said  lands  which  might 
have  been  subsequently  levied  for  a  public  improvement  made  in  Long 
IslandCityundertheauthority  of  chapter  644  of  the  Laws  of  1893,  which 
provided  for  twenty  eoual  annual  assessments  for  benefits  received  by 
said  improvement  should  not  be  deducted  from  the  award  in  the  condem- 
nation proceeding.  This  because  under  said  statute  subsequent  assess- 
ments which  might  have  been  made  are  not  liens  upon  the  land. 

Where  land  is  acquired  by  condemnation  there  is  in  a  1^^  sense  a  pur- 
chase and  sale,  and  it  will  be  assumed  in  the  absence  of  evidence  to  the 
contrary  that  the  commissioners  in  making  an  award  to  Hie  owner  con- 
sidered the  present  value  of  the  land  and  that  under  tlie  ciroumstajaoes 
aforesaid  it  was  less  than  it  would  have  been  if  the  entire  assessment  for 
the  prior  improvement  had  been  paid« 
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There  Is  a  distinotioi:  between  the  valtie  of  land  as  affeeted  by  a  pub- 
lic improvement  for  which  a  general  assessment  has  not  been  made  and 
land  affected  by  a  general  tax.  The  former  is  presumed  to  add  to  the 
value  of  the  land,  the  latter  is  not.    Hunter  v.  City  of  New  Tork^  80. 

2.  Change  of  grade  of  street— facts  considered  by  commissioners  in  mak- 
ing award -~  damages  to  adjoining  property  —  impairment  of  access. 
In  some  cases  an  award  less  than  the  amount  of  damages  testined  to  by 
any  of  the  experts  called  either  by  the  property  owner  or  the  city  of  New 
York,  made  by  commissioners  appointed  pursuant  to  Laws  of  1901, 
chapter  466,  section  980,  as  amended  by  Laws  of  1906,  chapter  658,  section 
8,  and  Laws  of  1909,  chapter  894,  section  8,  may  be  sustained  where  it  satis- 
factorily appears  that  the  commissioners  acted  in  reliance  upon  their  own 
view  of  the  premises,  made  at  or  about  the  time  when  the  award  was 
made,  and  the  result  does  not  seem  inequitabla  But  when  improper  rules 
have  been  adopted  in  arriving  at  the  amount  of  damages,  such  variance 
will  afford  strong  ground  for  presuming  that  such  adoption  has  affected 
the  result. 

The  statute  does  not  by  express  words  limit  its  provisions  to  buildings 
abutting  upon  the  street  to  be  graded,  and  it  is  not  necessary  that 
actual  phywcal  injury  should  result. 

Hence,  the  award  of  commissioners  should  not  be  affirmed  where  they 
have  failed  to  consider  the  effect  of  a  change  of  grade  upon  buildings  adjoin- 
ing those  abutting  upon  the  street. 

The  fact  that  there  is  one  way  of  access  to  adjoining  buildings  does  not 
prevent  compensation  for  the  impairment  of  another  way,  provided  it 
results  in  injury. 

Commissioners  are  required  to  estimate  the  damage  as  it  exists  at  the 
time  of  making  their  report,  unaffected  by  contingencies  which  may 
never  arise.    Matter  of  City  of  New  York  (Avenue  "  C"),  88. 

8.  Municipal  corporations— construction  of  subway—  taxpayer's  action 
to  restrain  construction — submission  of  question  to  vote  of  electors — 
pleading  —  complaint  not  shovrlng  failure  to  comply  with  statute. 
Qucere,  as  to  whether  section  12  of  chapter  762  of  the  Laws  of  1894, 
requiring  the  rapid  transit  commissioners  of  the  city  of  New  York  to 
submit  the  question  as  to  whether  subways  shall  be  constructed  to  the 
qualified  electors  of  the  city  and  providing  for  the  canvass,  etc.,  of  the 
votes  cast,  is  stUl  in  force. 

However,  in  a  taxpayer's  action  to  enjoin  the  letting  of  contracts  for 
the  construction  of  subways  it  will  be  assumed  that  the  rapid  transit 
commissioners  complied  with  the  provisions  of  said  section,  if  still  in 
force,  where  the  complaint  does  not  show  that  the  vote  was  not  taken, 
but,  on  the  contrary,  alleges  that  the  proceedings  for  the  construction 
were  ^^duly  taken'''  in  accordance  with  said  act  and  acts  amendatory 
thereof;  that  the  commission  was  duly  authorized  to  advertise  for  the 
construction,  and  that,  in  pursuance  of  resolutions,  negotiations,  acts, 
etc.,  and  '*in  substantial  conformity  toith  the  resolutions,  negotiations, 
acts  and  proceedings  hereinbefore  set  forth,''  the  city  has  expended 
large  sums  of  money,  etc.    Hopper  v.  Willcox,  118. 

4.  Eminent  domain  —  condemnation  for  additional  water  supply  — 
allowance  of  counsel  fees  to  landowner — statute  construed  —  amount  of 
fees  allowable.  Under  the  statute  authorizing  the  city  of  New  York  to 
condemn  lands  to  provide  for  an  additional  water  supply,  the  court  has 
power  to  make  an  allowance  for  counsel  fees  in  excess  of  $2,000  to  an 
owner  whose  lands  have  been  taken  and  who  has  appeared  in  the  pro- 
ceeding to  protect  his  righta 

The  first  part  of  section  82  of  the  so-called  Water  Supply  Act  relates 
to  the  counsel  fees  incurred  by  landowners  whose  property  is  sought  to  be 
acquired,  while  the  latter  part  relates  to  the  fees  of  counsel  designated  to 
appear  for  the  city. 

An  award  of  counsel  fees  to  landowners  is  not  restricted  to  the  award 
to  the  guardians  of  incompetent  persons  or  attorneys  appointed  by  the 
court  U)  protect  the  interests  of  parties  who  have  not  appeared  as 
provided  for  in  section  18  of  the  statute. 

The  provisions  of  said  statute  relating  to  counsel  fees  are  not  affected 
by  chapter  725  of  the  Laws  of  1905  which  is  not  in  express  terms  either 
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amendatory  or  eapplementary  thereto  and  which  does  not  work  a  repeal 

by  unplication. 

While  section  33  of  the  Wat«r  Supply  Act,  relating  to  counsel  fees,  p«ro- 
vides  that  the  allowance  shall  not  exceed  the  limits  prescribed  by  section 
8253  of  the  Code  of  Civil  Procedure,  which  is  Ave  per  centum  upon  the 
sum  recovered  or  claimed,  etc,  the  following  section  of  the  Code,  limiting 
the  aggregate  to  $2,000,  is  not  applicable  and  an  amount  in  excess  of 
said  sum  may  be  allowed.  Matter  of  Simtnofia  (Hill  View  Reservoir.  Sec. 
No.  -0,  444. 

5.  Eminent  domain — condemnation  for  additional  water  supply — 
acceptance  of  award— estoppel  as  to  claim  for  further  award,  A  land- 
owner, a  portion  of  whose  lands  has  been  condemned  by  the  city  of  New 
York  under  the  statute  authorizing  the  acquisition  of  lands  for  the  pur- 
pose of  providing  an  additional  water  supply,  who  has,  as  permitted  by 
statute,  given  evidence  before  the  commissioners  as  to  the  value  of  lands 
actually  taken  and  the  resultant  damage  to  the  portion  not  taken,  both  of 
which  tracts  were  laid  down  on  the  official  map,  and  who  has  accepted 
an  award  in  full  satisfaction  of  all  damage  sustained,  is  not  entitled 
thereafter  to  a  writ  of  mandamus  compelling  the  commissioners  to  take 
further  testimony  as  to  further  damage  to  the  parcel  not  taken  resulting 
from  the  drying  up  of  a  spring. 

Having  accepted  without  appeal  the  adjudication  as  to  his  damage, 
he  may  not  repudiate  a  part  of  it  and  seek  a  new  award  for  a  particmar 
item.    Matter  of  Bensel  {Catskill  Aqueduct^  iSec  No,  13)^  451. 

6.  Eminent  domain —  construction  of  subway^  costs  and  counsel  fees. 
The  court  in  a  proceeding  to  acquire  lands  for  a  subway  in  the  city  of 
New  York  has  authority,  both  under  the  citv  charter  and  the  Bapid 
Transit  Act,  to  allow  costs  and  counsel  fees  to  the  persons  to  whom  dam- 
ages have  been  awarded.    Matter  of  LoWy  572. 

7.  Court  —  inferior  criminal  courts  —  sentence  —  right  to  discharge. 
An  offender  committed  to  the  workhouse  under  subdivision  2  of  section  88 
of  the  Inferior  Criminal  Courts  Act  of  the  city  of  New  York  (Laws  of  191U. 
chap.  669),  **for  the  period  of  six  months  until  she  be  thence  delivered  by 
due  course  of  law,"  is  not  entitled  to  be  discharged  under  section  91  of 
said  act.    People  ex  reh  Stein  v.  WhiUiey^  624. 

8.  Section  888  of  the  Code  of  Ordinances  construed —-weights  and 
measurps  —  sale  of  twine.  The  provisions  of  section  388  of  the  Code  of 
Ordinances  of  the  city  of  New  York  are  highly  penal,  and  under  the  rule 
of  strict  construction  do  not  render  a  jobber  in  twines  liable  for  a  penalty 
by  a  sale  of  a  bale  of  twine  at  twelve  and  one-half  cents  per  pound  gross 
weighty  which  was  one  hundred  and  forty-four  pounds,  and  was  seven 
pounds  more  than  the  net  weight  after  removing  the  covering  of  the  bale 
and  of  the  packages  therein  contained.  City  of  New  York  v.  Wilkinson 
Brothers  <fe  Co.^  660. 

9.  Municipal  corporations — opening  and  extending  street  ^  assess- 
ment of  berteflts  —  duty  of  comtni-ssioner  —  assessment  on  remaining 
lands  —  new  frontage  —  review  of  assessment.  Although  under  the 
Greater  New  York  charter  the  commissioner  of  assessment  is  one  of  the 
three  commissioners  who  make  the  awards,  he  is  i^equired  to  act  as  a  com- 
missioner to  assess  the  benefit  as  if  he  had  taken  no  part  in  making  the 
awards,  or  as  if  the  awards  hixd  been  made  by  other  commissioners. 

The  assessment  on  the  remaining  land  of  persons  whose  lands  have  been 
taken  for  street  purposes  should  be  the  same  as  if  none  of  their  land  had 
been  taken  in  the  prcx^eding. 

Where  the  commissioner  of  assessment  finds  that  remaining  lands  have 
a  new  frontage,  such  lands  must  be  benefited  to  some  extent,  and  where 
the  record  on  appe^al  merely  presents  the  assessments,  the  court  cannot 
say  that  the  remaining  lands  were  not  benefited  by  the  amount  for 
which  they  have  been  assessed  or  that  the  commissioner  proceeded  on  a 
wrong  rule  of  law.    Matter  of  City  of  New  York  ( West  163d  Street),  725. 

10.  Eminent  domain — AsTiokan  reservoir — payment  of  expenses  of 
commissioners  of  appraisal.  Under  section  32,  chapter  724  of  the  Laws 
of  1905,  providing  that  the  necessary  traveling  expenses  and  all  other 
expenses  in  the  special  proceedings  for  acquiring  lands  for  the  Ashokan 
reservoir  shall  be  paid  by  the  comptroller  of  the  city  of  New  York  after 
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they  have  been  taxed  before  a  justice  of  the  Supreme  Court,  the  commis- 
sion should  adjust  its  bills  and  cause  the  same  to  be  properly  taxed. 

A  claim  for  liveries  furnished  to  a  commissioner  should  not  be  presented 
to  the  city  of  New  York  in  the  first  instance.  Matter  of  Van  Kleeck  v. 
at}/  of  New  York,  749. 

Section  988  of  charter  construed. 
See  APFBAii,  2. 

Trial  of  member  of  fire  department. 
See  Cbrtiorari. 

Steam  engineer — agreement  waiving  compensation. 
See  Civil  Sebvick. 

-Grading  street  —  measurement  of  embankment. 
See  Contract,  2. 

Department  of  health  —  action  to  recover  expenses  of  trained  nurse  — 
practice  of  furnishing  attendance. 

See  Municipal  Corporation,  1. 

XinSANGE. 

Public  nuisance  — suflftciency  of  indictment. 
See  Crime,  2. 

PABENT  AKD  CHILD. 

1.  Habeas  corpus  to  recover  possession  of  child  —power  of  State  to  inter- 
fere with  custody  of  children -—adoption  — notice  to  parents.  Where  a 
mother  petitions  for  a  writ  of  habeas  corpus  to  recover  possession  of  her 
child  and  the  defendants  file  a  return  claiming  the  custody  of  the  child  by 
virtue  of  an  order  of  adoption,  and  it  appears  that  the  father  had  aban- 
doned the  child,  a  reply  to  this  return  by  the  mother  setting  up  that  no 
notice,  either  actual  or  constructive,  had  been  given  to  her  of  the  adop- 
tion proceeding,  raises  a  question  of  law  affecting  the  validity  of  the  order 
of  adoption,  and  it  is  error  for  the  Sx>ecial  Term  to  dismiss  the  writ. 

The  State  cannot  interfere  with  the  right  of  natural  parents  to  the  cos- 
tody  of  their  children  simply  to  better  the  moral  and  temporal  welfare  of 
the  child  as  against  an  unoffending  parent. 

It  seems,  that  the  courts  are  unauthorized  to  determine  on  an  adoption 
proceeding  without  actual  or  constructive  notice  to  the  parents  that 
they  have  forfeited  their  natural  rights  to  the  custody  of  their  children. 
Matter  of  Livingston,  1. 

2.  Custody  of  children  as  between  parents  whx>  have  separated  — a^ban- 
donment  of  family  by  wife  —practice—  when  motion  for  custody  of  chil- 
dren premature.  At  common  mw  a  father  had  the  superior  right  to  the  cus- 
tody of  his  children  and,  although  the  rule  may  have  been  modified  by 
the  Domestic  Relations  Law,  said  preference  should  prevail  where  the 
mother  abandons  the  family  without  justification.  But  in  all  cases  the 
welfare  of  the  child  is  the  primary  consideration. 

Where  the  court,  in  an  action  for  separation,  has  filed  a  decision  award- 
ing the  custody  of  children  to  their  father,  the  plaintiff,  but  judgment 
h£^  not  been  entered  pursuant  to  section  1771  of  the  Code  of  Civil 
Ptocedure,  a  motion  by  the  mother,  prayingthat  the  care  and  custody 
be  awarded  to  her,  is  premature.     Ullman  v.  Oilman,  419. 

PABTITION. 

1.  Parties  —  designation  of  unknown  heirs  — Jurisdiction  over  unknown 
defendants.  The  purchaser  of  lands  at  a  partition  sale  attacked  the  juris- 
diction of  the  court  as  to  Lawrence  and  Edward  Kelly,  each,  if  alive,  owner 
of  a  one-sixth  interest  in  the  property,  or  as  to  those  succeeding  to  their 
title.  The  two  men  disappeared  in  1875,  at  the  ages  of  twenty-five  and 
twenty-three  years  respectively  and  nothing  has  been  since  heard  of  them. 
Tliey  were  by  name  made  parties  to  the  partition  action,  and  as  related  to 
each,  thirteen  names  were  included  in  the  sumiuons,  recited  as  "  being  flo- 
titious,  and  being  intended  to  designate  the  wife,  if  any,  of  the  said  Law- 
rence Kelly,  and  if  he  be  dead,  his  widow,  heirs  at  law,  devisees,  and  their 
legal  representatives,  and  their  wives,  widows,  or  husbands,  if  any,  and  the 
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heirs  at  law,  devisees,  and  letfal  representatives  of  any  who  may  be  dead."' 

Service  by  publication  was  then  made. 

Objections  to  the  above  designation  of  the  defendants  examined,  and 
held,  to  be  without  merit,  and  that  the  plaintiff  should  be  compelled  to 
complete  his  purchase.    Snyder  v.  Farezo,  110. 

2.  Defense  of  ownership  by  Tieir  under  agreement  to  care  for  intestate 
during  her  lifetime  —  evidence  —  declarations  against  interest.  In  an 
action  for  the  partition  of  a  farm  brought  by  a  nephew  of  the  owner  who 
died  in  1892,  intestate,  and  who  had  acauired  the  property  from  her  son,  a 
daughter  defended  upon  the  ground  that  in  1883  she  entered  upon  the 

Cuiises  under  a  contract  with  her  mother  by  which  she  and  her  husr 
d  were  to  take  care  of  the  mother  for  the  remainder  of  her  life,  in 
consideration  of  which  the  farm  should  belong  to  the  daughter  after  the 
death  of  the  mother.  Evidence  examined,  and  held,  that  a  verdict  for  the 
defendant  was  not  a^inst  the  weight  of  evidence. 

Query,  whether  evidence  as  to  a  conversation  with  the  son  of  the  intes- 
tate after  he  had  conveyed  the  property  to  his  mother,  and  before  her 
death,  to  the  effect  that  the  property  oelonged  to  the  daughter,  the  defend- 
ant, was  competent  as  a  declaration  against  interest?  JBucher  v.  BcUan, 
842. 

PABTNEBSHIP. 

8uit  to  establish  —  accounting  —  evidence.  In  a  suit  brought  to  estab- 
lish the  existence  of  alleged  partnership  between  the  plaintiff  and  the 
defendant  H.  B.  N.,  and  for  an  accountmg,  the  defense  was  that  no  part- 
nership  ever  existed,  but  that  the  business  belonged  solely  to  the  defend- 
ant C.  F.  N.,  and  that  the  plaintiff  and  the  defendant  H.  B.  N.  were  sim- 
ply employees.  Evidence  examined,  and  held,  sufficient  to  establish  the 
existence  of  the  partnership.     Clarke  v.  North,  887. 

Accounting. 

Styles  V.  Shaver,  908. 

Accounting. 

White  V.  Caughlin,  908. 

PARTY. 

Examination  before  trial — accounting. 
See  Discovery,  1. 

Examination  before  trial  —  when  application  premature. 
See  Discovery,  2. 

Foreclosure  of  mortgage  on  lease  —  parties  defendant. 
See  Landlord  and  Tenant,  1. 

Action  for  partition  —  designation  of  unknown  heirs  —  jurisdiction  of 
court  over  unknown  defendants. 
See  Partition,  1. 

Suit  for  accounting. 
See  Pleading,  4. 

PENAL  CODE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
ante,  p.  lix.] 

PENAL  LAW. 

[For  table  containing  all  sections  cited  in  this  volume,  see  ante^  p.  lix.] 

PHT8IGLA.N. 

Privileged  communication. 

See  Husband  and  Wife,  7. 

Licensed  osteopath  as  physician. 
See  Insurance,  3. 

Revocation  of  dentist's  license  —  fraud  in  preliminary  examinations. 
See  Public  Health. 
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1.  Complaint^ when  allegations  not  stricken  out  a>s  redundant  In 
an  action  to  enforce  a  covenant  to  carry  a  freight  car  free  of  charge  to 
and  from  the  plaintifTs  premises  as  a  covenant  running  with  the  land 
and  bmding  upon  the  assigns  of  the  parties  thereto,  the  amended  com- 
plaint, after  setting  out  the  covenant  in  full,  contained  the  following 
allegations:  (1)  That  the  covenant  alleged  to  run  with  the  land  was 
ent^^  into  for  the  benefit  of  the  plaintifTs  premises,  and  to  render 
them  more  valuable  and  useful;  (3)  that  the  alleged  covenant  is  a  cove- 
nant running  with  plaintifTs  premises,  and  was  by  the  parties  under- 
stood  and  intended  to  be  such;  (3)  that  when  plamtiff  purchased  his 
premises  he  was  so  advised;  (4)  that  the  plaintiff  conveyed  a  portion  of 
the  premises  to  which  it  was  alleged  the  covenant  was  appurtenant, 
but  m  the  conveyance  expressly  reserved  the  benefit  of  the  covenant  and 
the  right  to  enforce  the  same;  (5)  that  the  plaintiff  is  entitled  to  have  the 
performance  of  said  covenant  and  to  enjoy  the  advantages  therefrom. 

Held,  that  an  order  striking  the  above-numbered  provisions  from  the 
complaint  as  redundant  should  be  reversed  as  to  the  1st,  2d,  4th  and  5th 
provisions. 

In  passing  upon  a  complaint  it  is  usual  to  assume  that  the  plaintiff  will 
be  prepared  by  some  proper  proof  to  substantiate  the  allegations  made. 
The  court  should,  therefore,  be  careful  in  striking  out  allegations  alleged 
to  be  redundant,  unless  it  fully  appears  that  in  every  reasonable  asx>ect 
of  the  case  such  allegations  can  have  no  place  in  the  pleading.  Kidder  v. 
Port  Henry  Iron  Ore  Co.,  348. 

2.  Denial  upon  information  and  belief  —  pre8umj)tive  knowledge  of  evi- 
dence.   Where  in  an  action  to  recover  for  personal  in j  uries  sustain^  by  the 

Slaintiff  in  the  State  of  New  Jersey  in  consequence  of  the  negligence  of  the 
efendants,  the  answer  alleges  that  when  the  cause  of  action  accrued  the 
Slaintiff  was  not  a  resident  of  the  State  of  New  York  but  was  a  resi- 
ent  of  the  State  of  New  Jersey,  a  reply  which,  in  effect,  says,  '*  I  am 
informed  and  believe  that  I  do  not  reside  in  the  State  of  New 
Jersey,"  is  sufficient  to  present  an  issue  as  to  plaintiff^s  residence.  Olsen  v. 
Singer  Manufacturing  Co.,  516.  . 

8.  Denial  upon  information  and  belief.  Where  the  plaintiff  in  an 
action  against  the  lessees  of  a  building  to  recover  for  personal  injuries 
sustained  by  reason  of  the  defective  condition  of  one  of  the  public 
staircases  alleges  that  at  the  times  mentioned  the  defendants  were  in 
control  and  management  of  the  building  and  reserved  to  themselves  the 
vestibules,  haUs,  etc.,  which  were  used  in  common  by  all  the  tenants,  the 
defendants  may  deny  such  allegations  upon  information  and  belief,  not- 
withstanding their  unquestionable  knowledge  of  the  truth  or  falsity 
thereof. 

A  denial  ux)on  information  and  belief  may  not  be  stricken  out  as  sham. 
Rockowitz  V.  Siegel,  636. 

4  Buitfor  an  accounting ^ complaint'^ parties  defendant  —  demur- 
rer. Where  in  a  suit  to  compel  individual  defendants  to  account  to  the 
plaintiffs  for  secret  profits  on  the  sale  of  the  capital  stock  of  a  corpora- 
tion in  which  the  plaintiffs  and  one  of  the  individual  defendants  were 
stockholders,  no  misconduct  on  the  part  of  the  purchaser  of  the  stock 
is  alleged  other  than  a  general  statement  that  it  ''is  chargeable  with 
knowledge  of  and  responsibility  for"  the  particular  misrepresentations 
practiced  upon  the  plaintiffs,  but  the  facts  upon  which  this  conclusion  is 
oased  are  not  stated,  and  it  is  not  alleged  that  the  purchaser  received  any 
of  the  profits  for  which  the  plaintiffs  demand  an  accounting,  a  demurrer 
to  the  complaint  by  the  purchaser  should  be  sustained  on  the  ground  that 
there  was  no  authority  for  making  it  a  party  defendant.  McManus  v. 
DuranU  663. 

Bill  of  particulars  as  part  of  pleading. 
8ee  Conflict  of  Laws. 

Bill  of  particulars  —  action  for  work,  labor  and  services. 
See  Contract,  5. 

Accord  and  satisfaction  —  executory  contract  —  what  may  be  deemed 
controverted. 

See  CORPOBATIOX,  5. 
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PLEADINQ  —  Continued, 

Complaint — action  by  judgment  creditor  of  corporation  to  compel 
stockholder  to  account. 

8ee  Corporation,  6. 

Complaint — action  against  corporation  for  penalty  for  failure  to  fur- 
nish financial  statement. 

See  Corporation,  7, 

Condemnation  proceedings — award  of  immediate  possession  —  answer. 
Bee  Eminbxt  Domain,  3. 

Foreclosure  of  mortgage  —  payment  affirmative  defense. 
See  MoRTaAGB,  1. 

Construction  of  subway  —  taxpayer's  action  to  restrain  construction  — 
complaint  not  showing  failure  to  comply  with  statute. 
See  New  York  City,  8. 

Action  by  stockbroker — answer  —  conversion  of  stock  by  broker  — 
changing  date  and  manner  of  conversion. 
See  Principal  and  Aobnt,  5. 

Complaint  —  slander  —  words  not  imputing  criminal  charge. 
See  Slandbr. 

PLEBQE. 

Transfer  of  interest  in  vested  remainder  to  secure  loan. 
See  Dbcbdbnt's  Estate,  4. 

PBAGTIGE. 

1.  Venue  —  change  of  place  of  trial  —  co7ivenience  of  witnesses  —  trans- 
itory action.  Where  an  attorney,  residing  in  Rockland  county,  brings  an 
action  in  said  county  for  professional  services  against  a  defendant  residing 
in  Nassau  county,  and  it  appears  that  the  action  arose  in  Nassau  county, 
that  the  defendant's  witnesses  reside  in  said  county  except  one  who  resides 
in  Kings  county,  while  the  plaintiff  has  no  witnesses  residing  in  Rockland 
county  except  such  as  he  may  call  as  experts  upon  the  value  of  his 
services,  anci  it  also  appears  that  it  will  be  necessary  upon  the  trial  to 
use  the  records  in  the  office  of  the  county  clerk  and  surrogate  of  Nassau 
county,  the  defendant's  motion  to  change  the  place  of  trial  to  Nassau 
county  for  the  convenience  of  witnesses  should  be  granted. 

Other  things  being  equal  a  transitory  action  will  be  tried  in  the  county 
where  the  cause  of  action  arose.     Van  Alstine  v.  Burty  81. 

2.  Submission  of  requests  to  find  after  opinion  Tianded  down  by  trial 
judge  —  when  submission  not  timely  —  appeal  —  review  of  findings  not 
warranted  by  evidence.  Where  a  cause  was  submitted  to  a  judge  for 
decision  in  1909  upon  oral  arguments  and  briefs  without  sugeestion  by 
either  piarty  that  they  would  thereafter  submit  requests  to  find  facts  and 
conclusions  of  law,  tne  judge  may  decline  to  pass  upon  requests  to  find 
which  were  not  submitted  until  after  he  had  handed  down  an  opinion 
deciding  in  favor  of  one  of  the  parties.  This  is  true  although  the  opinion 
at  its  close  stated  that  findings  may  be  submitted,  for  such  words  should  be 
construed  to  mean,  not  that  the  judge  would  reopen  the  case  to  permit 
requests  to  be  submitted,  but  would  merely  receive  suggestions  from  the 
parties  in  order  to  aid  him  in  framing  a  formal  decision. 

It  seems,  that  a  judee  after  delivering  his  opinion  may  reconsider  his 
conclusions  and  revise  his  decision,  or  make  an  entirely  diflferent  one,  at 
any  time  before  he  has  made  the  formal  decision  required  by  sections 
1010  and  1023  of  the  Code  of  Civil  Procedure,  and  to  that  end  may  permit 
requests  to  find  to  be  submitted  under  section  1023. 

It  seem^,  that  if  the  judgment  entered  on  such  decision  is  against  the 
weight  of  evidence  it  may  be  reviewed  by  the  Appellate  Division,  and  if 
any  findings  are  without  evidence  to  support  them  they  may  be  excepted 
to  as  a  ruling  upon  a  question  of  law  and  are  reviewable  in  the  Appellate 
Division  and  in  the  Court  of  Appeals.    Dann  v.  Palmer^  161. 

Change  of  venue. 

Palmer  v.  Schwarzeiiback,  916. 


Admission  of  attorney  from  other  State. 
See  Attorney  and  Client,  3. 
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PBAOTIOB — Continued. 
Dismissal  of  complaint  at  opening  —  demurrer. 
See  Conflict  of  Laws. 

Action  upon  common  counts  for  work,  labor  and  services. 
See  Contract,  6. 

Entry  of  final  judgment  on  remittitur  from  Court  of  Appeals. 
See  Costs. 

Examination  of  party  before  trial. 
See  DiscovBRY. 

Failure  of  defendaiit  to  answer  in  condemnation  proceedings  —  award 
of  immediate  possession  unauthorized. 
See  Eminent  Domain,  4. 

Failure  of  record  owner  of  land  to  answer  in  condemnation  proceedings 
—  answer  by  equitable  owner. 

See  Eminent  Domain,  5. 

Motion  to  vacate  order  for  execution  against  salary. 
See  Execution. 

Correcting  error  in  order  for  proposed  highway. 
See  HIGHWAY. 

Abandonment  of  family  by  wife  —  when  motion  for  custody  of  children 
premature. 

See  Parent  and  Child,  2. 

When  allegations  not  stricken  out  as  redundant. 
See  Pleading,  1. 

SubpcBna  —  foreign  resident  in  this  State  not  exempt  from  service. 
See  Process. 

Failure  to  file  summons  and  complaint — motion  for  judgment  for 
defendant. 

See  Replevin. 

Action  on  promissory  notes — special  calendar  — separate  trial  of  equi- 
table issues. 

See  Trial. 

[For  table  containing  all  sections  of  the  Code  of  Civil  procedure  cited 
and  construed  in  this  volume,  see  ante,  p.  Iviii.] 

PBINCIPAL  AND  AQENT. 

1.  Action  by  agent  after  discharge  to  recover  expense  moneys — con- 
tract construed  —  appeal  —  technical  errors  disregarded.  In  an  action 
by  an  agent  after  his  discharge  to  recover  for  expense  moneys,  which 
his  employer  had  agreed  to  furnish,  it  appeared  that  the  plaintiff 
entered  into  a  written  contract  with  the  defendant  in  April,  1909, 
to  act  as  selling  agent  for  the  defendant  on  a  certain  commission; 
that  the  defendant  agreed  ''to  advance  the  sum  of  $50  each  week 
on  the  first  day  of  the  week  for  expenses,"  the  defendant  ''to  retain  out 
of  the  first  Twenty-six  Hundred  and  Fifty  Dollars  ($2,660)  of  commissions 
so  much  as  may  have  been  advanced  on  the  expense  account  above  speci- 
fied;" that  on  May  fourth  the  defendant  advanced  the  expenses  for  two 
weeks  and  on  or  about  July  tenth  terminated  the  contract;  that  the  only 
sale  made  by  plaintiff  amounted  to  fifteen  dollars;  that  in  December  the 
plaintiff  brought  this  action  to  recover  fifty  dollars  per  week  for  each 
week  during  the  existence  of  the  contract,  excepting  the  two  weeks  for 
which  the  advances  had  been  made.  The  plaintiff  contended  that  the 
weekly  sum  was  to  be  sent  to  him  for  the  maintenance  of  his  office  and 
to  defray  other  expenses  of  the  agency,  while  it  was  the  claim  of  the 
defendant  that  such  weekly  sum  was  merely  an  advancement  to  be  later 
accounted  for  by  plaintiff  to  defendant. 

Held,  that  the  defendant's  contention  is  correct; 

That  since,  under  the  contract,  the  plaintiff  can  only  recover  the 
expenses  actually  incurred,  and  such  expenses  were  not  shown  to  exceed 
the  $100  advanced,  a  dismissal  of  the  complaint  was  proper. 

Technical  errors  in  the  admission  of  evidence  which  do  not  affect  the 
merits  may  be  disregarded  on  appeal  from  a  judgment  of  the  City  Court  of 
Albany.    Bellman  db  Sanford  v.  Thacher,  887. 
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2.  Recovery  by  principal  of  profits  made  by  agent  from  sale  of  compet- 
ing line  of  goods—  action  for  moneys  had  and  received.  An  agent  who, 
after  contracting  for  a  fixed  compensation  to  devote  his  entire  services 
to  the  selling  of  a  certain  line  of  goods  for  his  principal,  engages  for  his 
own  profit  in  selling  a  similar  line  of  goods  in  competition  with  his  prin- 
cipars  business,  cannot  be  ^rmitted  to  retain  the  profits  of  his  nnfaith- 
ful  acts,  and  the  principal  is  entitled  to  recover  them  without  proving 
damage  to  himself  by  loss  of  profits  or  otherwise.  An  action  for  moneys 
had  and  received  is  an  appropriate  remedy  in  such  a  case.  Reis  &  Co.  y. 
Volck,  618. 

8.  Contract  by  broker  to  purchase  on  margin  —  breach  of  contretct  by 
selling  without  notice  to  customer  — emdence^  duty  to  notify  customer  to 
keep  margins  good — conversion.  A  firm  of  cotton  brokers,  for  the  account 
of  a  customer,  but  in  their  own  name,  entered  into  executory  contracts 
with  other  brokers,  whereby  they  agreed  to  purchase  cotton  on  margins 
for  future  delivery.  Later  they  sold  these  contracts  for  purchase  without 
express  authority  from  their  customer,  because  he  had  faUed  to  keep  his 
account  sufficiently  margined. 

In  an  action  by  the  customer  to  recover  damages  for  breach  of  contract, 
it  appeared  that  as  a  former  customer  of  the  defendants  he  had  received 
notices  from  them  providing  **that  on  all  marginal  business  the  ripfat 
is  reserved  to  close  transactions  when  margins  Arb  Running  Out  with- 
out further  notice; "  that  he  gave  his  adoGress  at  a  certain  hotel  in  the 
city  of  New  York,  but  at  the  time  his  margin  became  low  he  could  not 
be  found  by  the  defendants. 

Held^  that  it  was  error  for  the  court  to  exclude  evidence  of  notices  received 
by  the  plaintiff  in  prior  transactions  with  the  defendants,  and  of  the 
efforts  made  by  the  defendants  to  communicate  with  the  plaintiff  before 
selling  the  contracts; 

That  the  judgment  for  the  plaintiff  should  be  reversed  and  a  new  trial 
granted. 

The  defendants  were  not  obliged  at  their  i)eril  to  find  the  plaintiff  and 
to  give  him  actuaJ  notice  and  a  reasonable  time  to  make  the  margins  good 
before  selling  the  contracts.  Their  duty  was  performed  by  the  exercise 
of  ordinary  care  and  reasonable  efforts  to  give  mm  notice. 

Since  the  defendants  held  no  property  in  pledge  for  the  plaintiff  they 
were  not  guilty  of  conversion  in  selling  the  contracts  for  the  purchase  cu 
the  cotton  without  giving  him  actual  notice  of  the  time  and  place  of  sale. 
Smith  V.  Craig,  648. 

4.  Brokei'^s  action  for  commissions  —authority  of  husband  to  act  for 
wife.  In  an  action  by  a  broker  to  recover  commissions  for  procuring 
a  purchaser  for  real  property,  testimony  by  defendant's  wife,  the  owner 
of  the  property,  that  the  defendant  acted  for  her  and  handled  her  prop- 
erty entirely  and  absolutely,  is  sufficient  to  show  general  authority  in  the 
defendant  to  employ  a  broker. 

It  is  competent  for  the  plaintiff  in  such  action  to  show  an  employment 
by  an  agent  under  an  allegation  of  employment  by  the  defendant,  because 
the  act  of  the  agent  is  the  act  of  the  principal.    Cannon  v.  Bannon^  603. 

5.  Pleading  —  action  by  stockbroker  —  answer  —  conversion  of  stock  by 
broker  —  amendment  changing  date  and  manner  of  conversion  —failure 
to  prove  demand  or  inability  of  vledgor  to  deliver  stock.  A  defendant 
sued  by  stockbrokers  to  recover  the  balance  of  an  account  who  alleges 
as  a  counterclaim  that  the  plaintiff  having  pledged  the  securities  con- 
verted them  by  allowing  them  to  be  sold  by  the  pledgee  on  a  certain  date, 
should  not  be  allowed  to  amend  the  counterclaim  at  trial  so  as  to  set  out 
a  prior  conversion  in  that  the  plaintiff  commingled  the  securities  with 
otners  held  by  him  and  allowed  them  to  be  pledged  for  a  siuu  in  excess 
of  that  owed  by  the  defendant.  Such  amendment  sets  out  a  new  and 
distinct  tort. 

Moreover,  the  conversion  set  forth  by  such  amendment  is  inconsistent 
with  that  originally  pleaded. 

A  broker  who  buys  stocks  for  a  customer  upon  margin  may  pledge 
them  for  so  much  of  the  purchase  price  as  is  owed  by  the  customer. 
Under  such  circumstances  the  broker's  duty  is  to  either  nave  on  hand  or 
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ander  his  control  the  stocks  which  he  is  carrying  for  the  customer,  bat 

he  is  not  reqaired  to  do  both. 

A  stockbroker  is  not  guilty  of  a  conversion  ipso  facto  by  commingling 
stocks  belonging  to  different  customers  in  order  to  obtain  a  loan  on  all  in 
excess  of  the  amount  due  from  one  of  them. 

A  recovery  against  a  stockbroker  for  conversion  is  not  authorized  where 
it  does  not  appear  that  the  customer  demanded  his  stock  or  offered  to 
pay  the  balance  due  thereon,  or  that,  had  he  done  so,  the  broker  having 
pledged  the  stock  could  not  have  redeemed  it  and  made  delivery.  Mayer 
V.  Momo,  866. 

Statute  of  Limitations  ~  evidence  of  agent. 
See  MoRTOAOB,  2. 

Action  against  department  of  health  in  city — when  statements  of  super 
vising  nurse  binding. 

See  Municipal  Corporation,  1. 

PBINOIPAL  AND  STTBETT. 

See  QUARANTY  AND  SURBTYSHIP. 

PB00E8S. 

Subpcma  ^  foreign  resident  in  this  State  not  exempt  from  seroioe. 
Defendant,  a  non-resident  of  this  State,  voluntarily  came  to  the  city  of 
New  York  on  October  2,  1911,  to  plead  to  an  indictment  against  him  in 
the  Federal  court,  and  on  the  same  day  was  served  with  a  subpoena  from 
the  Federal  court  requiring  him  to  testify  in  the  city  of  New  York  on 
October  third.  He  obeyed  the  subpoena  and  at  the  direction  of  the 
district  attorney  appeared  again  on  October  fourth,  when  he  was  directed 
to  appear  again  on  October  eleventh.  He  then  departed  from  the  State, 
but  returned  on  October  eleventh  for  the  sole  purpose  of  obeying  the 
subpoBna,  and  after  being  excused  from  further  attendance  was  served 
with  a  summons  in  a  civil  action. 

Held,  that  since  the  defendant  was  in  this  jurisdiction  under  compulsion 
by  means  of  a  subpoena,  he  was  not  exempt  from  service.  DweUe  v. 
Allen,  717. 

Motion  to  set  aside  service  of  summona 
See  Corporation,  2. 

PXJBIJO  HEALTH. 

Revocation  of  dentisVs  license— fraiul  in  preliminary  eauaminations-^ 
hearing  by  Board  of  Regents  —  "  unprofessional  or  immoral  conduct^^— 
criminal  prosecution  unnecessary— notice  and  hearing --procedure  for 
revocation  of  license --dtie  process  of  law.  Where  the  Board  of  Dental 
Examiners  finds  that  a  dentist  procured  his  license  by  fraud,  and  that 
his  affidavit  that  he  passed  the  preliminary  examinations  was  false,  in  that 
he  had  procured  another  to  impersonate  him  on  such  examinations,  and 
they  recommend  the  revocation  of  his  license  to  the  Board  of  Regents,  that 
board  must  grant  a  hearing,  as  to  the  punishment  to  be  inflicted,  it  having 
the  power  to  follow  or  reject  the  recommendation  of  the  trial  board.  A 
refusal  to  grant  such  hearing  is  reversible  error. 

The  practicing  of  fraud  in  the  procuring  of  a  license  to  practice  a  profes- 
sion is  ^^  unprofessional  or  immoral  conduct  ^^  within  the  meaning  of  section 
201  of  the  Public  Health  Law  and  is  ample  ground  for  the  revocation  of  a 
license. 

Power  to  revoke  a  license  exists  without  prosecution  and  conviction  of  a 
criminal  offense. 

A  licensee  should  be  given  notice  of  the  presentation  of  charges  against 
him  and  accorded  an  opportunity  to  be  heard  concerning  them. 

The  proceeding  for  the  revocation  of  a  license  may  be  summary  and  not 
subject  to  the  strict  rules  of  evidence;  but  the  board  while  acting  in  such 
capacity  is  qua^i  judicial  in  character  and  so  meets  the  constitutional 
requirement,  if  there  be  any  necessity  therefor,  of  according  the  licensee 
due  process  of  law  in  the  revocation  of  his  license.  People  ex  rfil.  Oreen- 
berg  v.  Reid,  324 


Implied  warranty  of  fitness  of  food. 
See  Sajlb,  l. 
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FXTBLIC  8EBVI0B  OOKMISSIOK. 

Application  for  permissionto  issue  stocks  and  bonds  —  rival  not  party 
aggrieved  —  ftiblic  Service  Commissions  Law  construed  —  certificate 
of  necessity  or  convenience  —  amendment  requiring  certificate  does  not 
affect  prior  proceeding  for  leave  to  issue  securities —  constitutional  law 
—  eviaence  shotoing  operation  of  franchise  —  transmission  of  electricity 
over  leased  wires,  Wnere  the  Public  Service  Commission  anthorizes  an 
electric  light  and  power  company  to  issue  additional  stocks  and  bonds 
for  the  improvement  of  its  plant,  a  rival  company  operating  in  the  same 
city  is  not  a  ''  party  aggrieved  *^  by  the  order  and  cannot  complain  thereof. 

The  amendment  to  section  68  of  the  Public  Service  Ck>mnu88ions  Law 
made  by  chapter  480  of  the  Laws  of  1910,  which  requires  a  public  service 
corporation  to  obtain  a  certificate  of  public  necessity  or  convenience 
before  constructing  its  plant,  or  exercising  its  franchise,  does  not  apply 
to  a  proceeding  before  the  Public  Service  Commission  brought  b^  a  pub- 
lic service  corporation,  previous  to  the  amendment,  under  section  a9  of 
the  act,  to  obtain  an  approval  of  an  issue  of  stocks  and  bonds  for  the 
enlargementof  its  plant  although  the  permission  be  granted  subsequent 
to  the  amendment. 

Such  proceeding  is  not  affected  by  subsequent  legislation  not  specifically 
made  retroactive. 

An  application  for  pemdssion  to  issue  such  stocks  and  bonds  made  prior 
to  said  amendment  does  not  become  a  new  proceeding  merely  because  after 
a  denial  of  the  application  the  appellate  court  on  holding  that  the  dis- 
approval of  the  application  was  improper  remits  the  matter  to  the  Pub- 
lic Service  Commission  for  a  decision  as  to  the  amount  of  securities  which 
should  be  issued,  ete. 

The  right  to  mortfi:age  property  to  raise  funds  for  the  constructian  and 
operation  of  a  public  service  corporation  is  a  property  ri^ht,  and,  it 
seemSj  that  if  the  amendment  to  the  Public  Service  Commissions  Law 
made  by  chapter  480  of  the  Laws  of  1910  so  as  to  require  a  certificate  of 
convenience  or  necessity  be  applied  to  operating  companies  and  proceed- 
ings brought  under  section  69  of  the  act  prior  to  said  amendment  it 
would  be  unconstitutional  as  taking  property  without  compensation  and 
without  due  process  of  law. 

The  Appellate  Division  in  reviewing  a  finding  of  fact  by  the  Public  Serv- 
ice Commission  can  only  set  it  aside  where  there  is  such  a  preponderance 
of  proof  against  the  fact  found  that  the  verdict  of  a  jury  affirming  the 
existence  thereof  will  be  set  aside  as  against  the  weight  of  evidence. 

Evidence  examined,  and  field,  that  the  Long  Acre  Electric  Light  and  Power 
Company  **  actually  exercised  ^^  Iti^  secondary  franchise  to  furnish  light 
and  power  in  the  city  of  New  York  and  did  not  suspend  operation  for 
more  than  one  year  prior  to  the  amendment  to  section  68  of  the  Public 
Service  Commissions  Law  made  by  chapter  480  of  the  Laws  of  1910, 
which  required  such  corporation  to  obtain  the  permission  of  the  Public 
Service  Commission  before  operating  its  franchises  where  the  exercise 
thereof  has  been  suspended  for  more  than  one  year. 

A  public  service  corporation  authorized  to  distribute  electric  lig^t 
and  power  in  the  city  of  New  York  is  actually  exercising  ite  franchise 
although  it  transmit  electricity  manufactured  by  it  over  wires  leased 
from  another  company  at  a  time  when  the  erection  of  the  poles  and  wires 
was  forbidden  and  there  were  no*  subway  duets  througli  which  cables 
could  be  carried.    People  ex  rel.  New  York  Edison  Co.  v.  WiUcox,  882. 

Enjoining  corporation  from  exercising  franchise— failure  to  get  consent 
of  Commission. 

iSee  Corporation,  1. 

BAILBOAD. 

1.  Negligence— collision  causing  death  of  teamster — proof  not  estab- 
lishing negligence.  Action  to  recover  for  the  death  of  a  teamster  who 
was  struck  and  killed  in  the  night  time  by  a  trolley  car  in  a  sparsely 
settled  district  while  he  was  endeavoring  to  extricate  his  vehicle  from  the 
defendant's  right  of  way  where  it  had  become  stalled.  Evidence  exam- 
ined,  and  Tiela,  that  the  plaintiff  failed  to  establish  the  negligence  of  the 
defendant. 

A  motorman  driving  a  trolley  car  on  tracks  from  four  to  six  feet  from 
the  main  highway  on  which  there  were  no  crossroads  and  only  one  house 
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within  a  distance  of  a  mile,  is  not  bound  to  have  his  oar  under  the  same 
control  as  is  required  in  populous  districts  having  intervening  streets  at 
short  intervals.     Ghirrie  v.  ifeto  York  df  North  Shore  Traction  Co.,  57. 

2.  Negligence  —  injury  to  child  while  stringing  cables^ proof  raising 

rstion  of  negligence — identity  of  defendant  A  railroad  company  may . 
found  negligent  where  while  engaged  in  stringing  cables  upon  poles 
along  a  thoroughfare  it  allowed  the  cable  to  sag  to  within  eighteen  inches 
of  the  sidewalk  between  poles,  and  then  suddenly  drew  the  cable  tight 
with  a  team  of  horses  so  as  to  catch  and  raise  in  the  air  a  child  standing 
with  his  back  to  the  cable,  from  which  he  subsequently  fell  to  the 
ground. 

Evidence  that  the  wa^n  bringing  the  poles  and  supplies  for  the  work 
was  marked  with  the  initials  or  name  of  the  defendant,  together  with 
other  surrounding  circumstances,  is  sufficient  to  take  to  the  jury  the  ques- 
tion as  to  whether  the  work  was  being  done  bv  the  defendant. 

Upon  a  nonsuit  the  plaintiff  is  entitled  toaU  legitimate  inferences  from 
the  evidence.     Quaff asel  v.  New  York  &  (Queens  uounty  E,  Co,^  61. 

8.  Damages  to  abutting  ovmer  hamng  fee  in  street  —  operation  of 
sni,rface  railway  —  when  objections  to  evidence  in  equity  effective.  In  a 
suit  by  an  abutting  owner  to  enjoin  a  surface  railway  from  operating 
in  front  of  her  premises,  except  uix>n  the  payment  of  damages,  it 
appeared  that  the  plaintiff  acquired  title  to  the  fee  in  the  street  and  in 
the  adjoining  premises  by  separate  conveyances. 

Held^  that,  although  tne  damages  to  the  fee  of  the  street  may  be  nominal 
to  the  separate  owner  thereof,  it  does  not  follow  that  when  he  has  also 
acquired  the  adjoining  premises  he  cannot  recover  substantial  damages. 

A  ruling  upon  evidence  in  a  suit  in  eouity  to  be  effective  must  substan- 
tially affect  the  judgment.    Mayne  v.  Nassau  Electric  Eailroad  Co,y  75. 

4  Negligence  —  injury  to  person  riding  on  pass  —  escemption  frora  lio/- 
hility — exemption  not  effective  as  against  employees  ^interstate  Com- 
merce Act — manager  of  traffic  association  is  employee — Barnes  Act, 
application — facts  justifying  finding  that  plaintiff  was  traveling  on 
business  of  railroad  —  evidence  —  expert  opinion  —  harmless  error. 
While  a  passenger  on  a  railroad  riding  ^atuitously  on  a  pass  which, 
by  its  terms,  relieves  the  railroad  from  liability  for  negligence,  cannot 
recover  for  personal  injuries  received  during  ia  collision,  yet  he  may 
recover  if  he  is  an  employee  of  the  railroad  and  the  pass  was  delivered 
pursuant  to  the  contract  of  employment 

Under  the  latter  circumstance  the  pass  is  not  free  but  founded  upon  a 
good  consideration,  and  the  railroad  has  no  right  to  ins^  a  (Sause 
exempting  it  from  UabUity  for  negligence,  that  being  against  public 
policy. 

It  seems^  that  the  amendment  to  the  Interstate  Commerce  Act  prohibit- 
ing a  common  carrier  from  issuing  an  interstate  free  pass  except  to 
employees  and  their  families,  etc.,  applies  even  to  prior  existing  contracts 
for  carriage  which  were  valid  when  made. 

It  will  be  presumed  that  a  pass  was  issued  and  used  lawfully  pursuant 
to  the  Interstate  Commerce  Act  rather  than  in  violation  thereof 

The  chairman  and  executive  head  of  an  unincorporated  association, 
supported  by  the  contributions  of  many  railroad  companies,  and  organized 
for  the  purpose  of  classifying  and  culjusting  freight  rates  for  their  com- 
mon benefit,  who  received  a  fixed  salary,  expenses,  and  was  to  be 
furnished  with  annual  transportation  over  all  the  railroads  represented, 
is  an  emplovee  of  the  railroada  When  injured  through  the  negligence 
of  one  of  the  railroads  while  traveling  on  a  pass  issued  by  it  he  may 
recover,  although  the  pass  in  express  terms  exempted  the  railroad  from 
liability. 

It  seems,  that  section  42a  of  the  Railroad  Law,  commonly  called  the 
Barnes  Act,  is  designed  to  protect  only  persons  actually  engaged  in 
operating  a  railroad^  and  has  no  application  to  the  manager  of  a  traffic 
association  who  while  riding  in  a  car  as  a  passenger  was  injured,  for  he 
was  not  exposed  to  perils  incident  to  the  physical  operation  of  the  road 
itself. 

The  jury  may  find  said  manager  of  the  traffic  association  to  have  been 
travelingon  the  defendants^  business  at  the  time  of  the  injury,  although 
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he  was  riding  from  his  business  headq^uarters  to  stay  two  or  three  days 
at  a  piaee  where  his  family  was  spending  the  vacation  season,  and,  hence, 
he  may  recover,  although  his  pass  provided  that  it  was  '^  not  good  for 
regular  or  daily  travel  between  residence  and  place  of  business. '\ 

In  such  action  it  is  improper  to  allow  a  physician  to  give  an  expert 
opinion  as  to  the  disease  from  which  the  plaintiii  was  suffering  after  the 
accident  if  he  does  not  disclose  to  the  jury  the  facts  upon  which  his 
opinion  is  based. 

But  such  error  is  harmless  where  the  physician  subsequently  testifies 
that  he  made  other  physical  examinations  of  the  plaintiff,  who  stated  to 
him  his  symptoms,  and  that  his  opinion  was  based  on  observation 
and  personal  examination  of  the  plamtiff,  eta  GUI  v.  Erie  BaUroad 
Company^  181. 

5.  Negligence  ^collision  toith  pcbssenaer  attempting  to  pass  behind 
car  after  alighting  ^ordinance  forbidding  oar  to  pass  standing  car— 
contributory  negligence.  It  is  gross  neglie;ence  for  a  street  surface  rail- 
road operating  in  a  city  to  run  a  car  at  the  rate  of  thirty  miles  an  hour 
without  sounding  any  signal  pa49t  another  car  which  is  standing  at  a  street 
intersection  for  Qie  purpose  of  discharging  passengers.  Especially  is  this 
so  where  an  ordinance  of  the  city  forbids  one  car  to  pass  another  which 
has  stopped  at  a  crossing  to  discharge  or  receive  passengers  until  the 
latter  car  has  started  on  its  course  and  has  cleared  at  least  twenty 
feet,  etc 

As  a  person  alighting  from  said  standing  car  may  be  presumed  to  have 
known  of  the  city  ordinance  and  had  a  right  to  believe  that  the  railroad 
company  would  obey  it,  he  cannot  be  charged  with  contributory  ne|;li- 
gence  as  a  matter  of  law  where,  having  alighted  and  while  att^pting 
to  pass  behind  the  car,  he  was  struck  and  killed  by  a  car  coming  in  the 
opposite  direction  and  driven  with  the  gross  negligence  aforesaid,  if  it 
appears  that  he  took  the  first  opportunity  to  ascertain  whether  another 
car  was  approaching,  but  was  unable  to  avoid  it  owing  to  its  excessive 
rate  of  speed,  etc   ProwMst  v.  International  Railway  Co.,  340. 

6.  Negligence^  death  of  conductor  in  yards  ^evidence  — erroneous 
dismissal  of  complaint  Evidence  in  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  death  of  a  conductor  and  pin  puller, 
alleged  to  have  resulted  from  the  defendant's  negligence,  examined,  and 
held,  that  a  judgment  dismissing  the  complaint  should  be  reversed  and  a 
new  trial  granted  Ainsworth  v.  New  York  Central  d:  ff,  IL  R.  R.  Co., 
832. 

7.  Duty  of  municipality  to  keep  hightoay  bridge  over  railroad  in  repair 
—  i7\fury  by  falling  through  bridge  ^failure  of  municipality  to  seme 
notice  to  repair.  Under  section  98  of  the  Bailroad  Law  (Laws  of  1910, 
chap.  481)  it  is  the  duty  of  a  municipality  to  keep  a  walk  on  a  highway 
bridge  over  a  railroad,  constructed  prior  to  July  1,  1897,  in  repair  or  to 
serve  notice  upon  the  railroad  company  requiring  it  to  make  repairs. 

Hence,  a  chUd,  who  tripped  in  a  hole  in  the  walk  on  such  a  bridge  and 
fell  to  the  railroad  track  below  and  was  injured,  cannot  recover  against 
the  railroad  company,  where  no  notice  has  been  given  to  such  company 
requiring  it  to  make  repairs.    Murphy  v.  Delaware  &  Hudson  Co.,  35L 

8.  Negligence  ^collision  between  street  car  and  truck  —proof  not  show- 
ing negligence  of  truck  driver.  A  passenger  on  a  street  car  who  was 
injured  by  a  collision  between  the  car  and  a  heavily  loaded  truck,  which 
the  car  attempted  to  pass  at  a  point  where  the  tracks  were  very  dose  to 
the  curbstone,  cannot  recover  from  the  owner  of  the  truck  where  there  is 
no  proof  of  any  negligence  on  the  part  of  the  driver  other  than  the  fact 
that  the  rear  wheels  of  the  truck  slipped  or  skidded  toward  the  ear. 
Rosenblum  v.  McGollum,  404. 

9.  Negligence  —  injury  to  trespasser  crossing  tracks —when  raHroad 
not  liable.  The  fact  that  the  employees  of  a  railroad  company  crossed  its 
tracks  at  various  times  to  reach  tne  shops  where  they  were  employed  does 
not  create  an  invitation  or  license  to  the  public  to  cross,  where  tnere  are 
no  streets  intersecting  the  tracks,  nor  any  highway  between  the  tracks 
and  the  company^s  shops,  which  it  maintains  on  its  own  land. 

Hence,  there  can  be  no  recovery  for  injuries  received  by  a  boy  who  was 
run  down  by  a  railroad  train  while  attempting  to  cross  the  tracks^  he 
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being  a  trespasser,  if  no  wanton  or  reckless  conduct  on  the  part  of  the 

defendant's  employees  be  shown. 

Under  the  circumstances  the  defendant  cannot  be  held  negligent  for  a 
failure  to  maintain  a  fence  between  its  tracks  and  a  highway  running 
parallel  thereto. 

Under  the  conditions  the  railroad  had  the  superior  ri^ht  of  way  on  its 
tracks,  and  its  employees  in  operating  trains  or  switchmg  cars  were  not 
required  to  be  actively  vigilant  in  discovering  trespassers.  Petur  v.  Erie 
Railroad  Co,,  578. 

Lease  between  street  railways — action  by  lessee  for  breach  of  contract 
of  lessor  to  advance  funds. 
See  Corporation,  8. 

Condemnation  —  failure  to  agree  upon  terms  of  sale — authority  of  offi- 
cers of  railroad — amount  of  award. 
See  Eminent  Domain,  1. 

Condemnation  of  land  for  railroad  purposes. 
See  Eminent  Domain,  8. 

Condemnation  of  land  for  raUroad  purposes  —  failure  of  defendant  to 
answer. 

See  Eminent  Domain,  4. 

Condemnation  of  land  for  railroad  purposes. 
See  Eminent  Domain.  5. 

Injury  to  car  repairer. 

See  Master  and  Servant,  3. 

Interference  with  ordinary  flood  waters  of  river  by  construction  of 
bridge  — liability  for  flooding  lands. 

See  Water  and  Watercourses,  1. 

BATIFIGATIOK. 

Contract  between  two  corporations  executed  by  common  officers. 
See  Corporation,  8,  4. 

BEAL  PBOPEBTT. 

1.  Condition  subsequent — forfeiture  for  breach  of  condition  —  who 
may  assert  forfeiture  —  a^sianaJbility  of  right —possibility  of  reverter  — 
right  of  re-entry  indivisible.  The  granting  jMirt  of  a  conveyance,  exe- 
cuted in  1861,  contained  the  following:  "  The  above-described  land  being 
designed  for  church  puri>oses.  It  is  understood  and  agreed  that  the  seats 
therein  shall  be  forever  free  for  the  use  of  any  and  all  persons  to  occupy 
in  the  capacity  of  worship.  But  if  the  seats  of  the  church  to  be  erected 
thereon  or  any  other  church  thereon  shall  be  rented  or  sold,  then  the  said 
above^escribed  premises  shall  revert  to  said  party  of  the  first  part  or  her 
heirs."  In  1906,  after  the  death  of  the  grantor,  the  church  society  then 
occupying  the  edifice  erected  on  the  premises  leased  the  same  to  a  union 
free  school  district;  the  pews  were  removed  a  partition  erected  through 
the  middle  of  the  audience  room  and  the  building  has  been  devoted  since 
that  time  to  school  purposes,  and  no  religious  services  have  been  held 
therein  and  the  pews  have  never  been  replaced. 

Held,  that  the  clause  above  quoted  constituted  a  condition  subsequent; 

That  the  title  of  the  premises  conveyed  was  absolutely  vested  m  the 
g^ntees,  subject  only  to  be  forfeited  by  a  breach  of  the  condition 
quoted; 

That  the  removal  of  the  pews  and  the  use  of  the  edifice  for  school  purposes 
constituted  a  forfeiture; 

That  the  grandchild  and  heir  at  law  of  the  grantor  may  re-enter  and 
assert  a  forfeiture  of  the  conveyance,  and  the  fact  that  she  acquired  the 
interest  of  the  other  representatives  of  the  grantor  before  commencing 
the  action  does  not  affect  her  rights. 

The  rule  that  the  interest  of  a  grantor  and  his  heirs  at  law  in  the  "  pos- 
sibility of  reverter  "  is  not  assignable  does  not  apply  to  an  assignment  by 
one  heir  at  law  to  another. 

The  right  of  re-entry  is  indivisible,  and  if  there  is  any  one  to  represent 
the  original  grantor  that  person  can  avail  himself  of  the  breach,  and  if  there 
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are  other  heirs  capable  of  enjoying^  the  benefit  with  such  person  the 
re-entry  will  be  for  the  benefit  of  all.  SouthvHck  v.  New  York  Christian 
Missionary  Soc,  116. 

2.  Conveyance  for  religious  tuie  —condition  subsequent — failure  of 
grantee  to  perform  condition — suit  to  cancel  conveyance,  A  conveyance 
of  lands  for  a  nominal  consideration  for  the  use  and  purpose  of  a  free 
gospel  tabernacle  and  pastor's  residence  and  for  no  other  purpose,  and 
providing  that  in  case  the  land  shall  be  .used  for  any  other  purpose  than 
that  stated  the  grant  shall  become  void  and  the  lands  revert  to  the 
grantor,  his  heirs  and  assigns,  creates  a  condition  subsequent.  No  for- 
mal demand  of  performance  by  the  grantee  is  required  and  his  failure  to 
perform  the  condition  within  a  reasonable  time  works  a  forfeiture. 

Where  the  grantor  was  in  possession  of  the  lands  so  as  to  be  unable  to 
brin^  an  action  of  ejectment  on  the  failure  of  the  grantee  to  fulfill  the 
conditions  subsequent,  he  may  bring  a  suit  in  equity  for  the  cancella- 
tion of  the  deed,  which  will  be  regarded  as  one  brought  to  determine  a 
hostile  claim  to  real  estate  under  article  5  of  title  1  of  chapter  14  of  the  Code 
of  Civil  Procedure.     Norton  v.  Valentine^  892. 

8.  Breach  of  coveiiants  in  deed — sufflciency  of  complaint.  A  com- 
plaint in  an  action  by  a  trustee  in  bankruptcy  a^j^ainst  an  executor  averred 
that  the  defendant's  testatrix  was  the  owner  of  certain  described  premises 
which  were  conveyed  to  her  by  one  H.;  that  she  conveyed  said  premises 
by  deed  containing  covenants  that  she  would  forever  warrant  the  title  to 
said  premises;  that  she  would  procure  any  further  necessary  assurance  of 
title;  that  by  a  change  in  the  description  of  the  said  premises  and  by  error 
or  omission  all  the  premises  mentioned  in  the  deed  from  H.  to  her  were  not 
conveyed;  that  her  grantees  conveyed  the  said  premises  to  a  third  person 
who  conveyed  them  to  the  bankrupt,  and  that  during  the  lifetune  of 
defendant's  testatrix  a  demand  was  made  upon  her  that  she  *' execute 
or  procure  further  necessary  assurances  of  title  to  said  premises,''  and 
that  after  her  death  a  like  demand  was  made  upon  the  defendant. 

Held,  that  the  complaint  failed  to  state  a  cause  of  action,  since  there 
was  no  averment  tending  to  show  that  the  defendant's  testatrix  agreed 
to,  intended  to,  or  that  the  parties  understood  that  she  in  fact  did  convey 
all  of  the  premises  conveyed  to  her  by  H. ;  the  averuient  that  she  con- 
veyed said  premises  is  negatived  by  the  averment  that  by  a  change  in 
the  description  and  by  error  or  omission  all  of  said  premises  was  not 
conveyed.    Low  v.  Buttner,  705. 

4.  Deeds  —  acknowledgment  or  attestation  —  priority  —  purchaser  in 
good  faith — purchaser  for  valuable  consideration— fraud  in  procuring 
execution  of  partition  deed — burden  of  proof — cancellation  of  deed — 
mutual  mistake.  A  deed  acknowledged  or  attested  by  a  witness  takes 
priority  over  a  subsequent  deed  executed  by  the  same  grantors  althoug:h 
the  later  deed  is  first  recorded  if  the  grantee  therein  had  actual  knowledge 
of  the  first  deed  and  is  not  a  purchaser  in  good  faith. 

A  consideration  of  one  dollar  expressed  in  a  deed  and  actually  paid  is 
insufficient  to  make  the  grantee  a  purchaser  for  a  valuable  consideration. 

A  deed  which  has  not  been  acknowledged  or  attested  does  not  take  ^ect 
as  against  a  subsequent  purchaser,  although  the  latter  has  actual  notice 
thereof  and  is  not  a  purchaser  in  good  faith  and  for  value. 

Where  a  son  entitled  to  only  one-fourth  of  a  tract  of  land  misrepresents 
the  value  and  amount  thereof  to  his  mother  and  influences  her  to  exe- 
cute a  deed  to  him  for  one-half  of  the  premises  in  order  to  effect  a  parti- 
tion, the  conveyance  should  be  set  aside  although  the  son  did  not  intend 
to  deceive  his  mother. 

Under  such  circumstances  the  burden  of  proof  is  upon  the  son  to  show 
that  the  transaction  was  fair  and  honest  and  thai  no  advantage  was 
taken  by  him. 

Cotui;s  of  equity  may  give  relief  in  cases  of  mutual  mistake  unaooom- 
panied  by  fraud  where  the  subject  of  the  conveyance  is  so  materially 
variant  from  what  the  parties  supposed  it  to  be  that  the  substantia] 
object  of  the  conveyance  nas  failed.    Dunn  v.  Dunn,  800. 


Injury  to  land  by  insufficient  canal  culvert. 
See  Canal. 
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Award   in  oondenmation  proceedings  ~  lauds  subject  to  restrictive 
covenant. 

See  EMirfBNT  Domain,  2. 

Condemnation  proceedings — failure  of  record  owner  to  answer — answer 
of  equitable  owner  —  judgment  by  default. 
See  Eminent  DOMAIN,  5. 

Reformation  of  deed  —  mutual  mistake. 
See  Equity,  1. 

Separation  agreement  — provision  in  lieu  of  dower  —  rescission  — action 
for  dower. 

See  Husband  and  Wifb,  8. 

Chauffe  of  grade  of  streets — facts  considered  in  making  award  —  impair- 
ment of  access. 

See  Nbw  York  City,  3. 

Covenant  running  with  land. 
See  PliBADlNe,  1. 

Damages  to  abutting  owner  having  fee  in  street  by  operation  of  surface 
raOway. 

See  Railroad,  3. 

Trespass — defense  of  adverse  possession  —  burden  of  proof. 
See  Trespass. 

Duty  to  rent  property  held  in  trust  —  payment  for  legal  services  rendered 
life  tenant. 

See  Trust. 

Devise  of  land  with  power  of  sale. 
See  Will,  2. 

See  Landlord  and  Tenant. 

See  Partition. 

See  Vendor  and  Purchaser. 

BEFEBEKGE. 

Findings  of  referee  —  proper  fonji. 
See  Corporation,  5. 

BEPLEVIN. 

Practice  --failure  to  file  summons  and  cdmplaint  —  motion  for  judg- 
ment for  defeTidant  under  rule  37  of  the  Ghnerai  Rules  of  Practice  —failure 
to  file  answering  affidavits  within  time  limited— filing  nunc  pro  tunc. 
In  an  action  for  replevin,  no  sununons  or  complaint  haimig  been  filed,  the 
defendant  about  one  month  after  the  seizure  of  the  goods  caus^  a  notice 
of  appearance  and  a  demand  to  be  served  on  plaintiff's  attorney  and  also 
a  demand  for  the  return  of  the  goods  and  damages.  About  three  months 
thereafter  and  on  the  18th  of  April,  1912,  no  further  papers  having  been 
served,  a  notice  of  motion  for  an  order  directing  judgment  in  favor  of 
defendant  was  duly  served  under  rule  87  of  the  General  Rules  of  Prac- 
tice, and  in  that  notice  a  demand  was  made  that  answering  affidavits 
should  be  served  Inot  later  than  April  27,  1912.  No  answering  affidavits 
were  served.  The  motion  for  judgment  was  denied  on  condition  that 
the  complaint  be  served  within  five  days  and  an  order  duly  entered. 
Thereafter  plaintiff  procured  an  order  resettling  the  former  order  and 
reciting  an  affidavit  verified  on  April  twenty-ninth  and  permitting  it  to 
be  fiiea  nunc  pro  tune. 

Held,  that  both  orders  should  be  affirmed  and  the  plaintiff  permitted  to 
file  his  affidavit  and  serve  his  complaint. 

The  court  has  discretionary  .power  under  rule  37  to  permit  answering 
affidavits  in  a  proper  case,  even  though  not  served  by  the  moving  party 
within  the  time  limited.    McMa^ers  v.  Allcvtt^  559. 

BEVISED  STATUTES. 

See  Statutes. 

BOAD. 

See  Highway. 
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BULES. 

TFor  table  of  the  General  Rules  of  Practice  cited  and  eonstriied  in  this 
▼ohime,  see  ante^  p.  lix.] 

BAIiE. 

1.  Actio7i  to  recover  balance  due  —  counterclaim  —  implied  warranty 
of  fitness  for  food  —  acceptance  —  duty  of  vendee  to  inspect  In  an  action 
to  recover  the  balance  due  upon  the  contract  price  of  a  quantity  of  oats 
sold  and  delivered,  the  defendant  pleaded  as  a  counterclaim  a  breach  of 
an  implied  warranty  that  the  oats  were  fit  to  be  used  for  food,  and  that 
three  of  his  horses  died  as  a  result  of  eating  the  same,  and  demanded  as 
damages  the  value  of  such  horses.  The  evidence  established  that  a 
casual  inspection  would  have  disclosed  that  the  oats  were  mixed  with 
barley  and  were  sold  as  a  mixture. 

Heldy  that  under  the  evidence  the  verdict  for  the  plaintiff  for  the  con- 
tract price  of  the  oats,  less  the  value  of  one  horse,  should  be  alfirmed. 

If  there  is  an  implied  warranty  that  articles  sold  to  be  used  as  food 
for  animals  are  fit  for  the  purpose,  such  warranty  will  not  survive 
acceptanca 

It  is  the  duty  of  the  vendee  of  such  merchandise  to  exercise  reasonable 
diligence  in  ascertaining  its  grade  and  condition,  provided  an  inspection 
will  reveal  this,  and  to  reject  it  promptly  if  it  prove  to  be  unfit.  Young 
Brothers  Feed  Co.  v.  Seymour^  549. 

2.  Promise  to  pay  debt  of  another— evidence— liability  of  estate  of 
promisor.  In  an  action  to  recover  for  feed  sold  to  the  lessee  of  a  farm,  evi- 
dence examined,  and  Tield,  to  establish  that  it  was  furnished  upon  the 
individual  credit  of  the  owner. 

The  credit  having  been  given  to  the  owner  upon  her  promise  to  pay 
for  the  feed  furnished  to  ner  tenant,  her  estate  is  liable  for  the  debt. . 
Canfleld  v.  8tewart,  740. 

8.  Breach  of  warranty  as  to  hoarse  ^  evidence — cataracts  not  patent 
defect — County  Court — power  to  reverse  judgment  of  Justice  of  the  peat^e 
—  damages.  In  an  action  to  recover  damages  for  an  alleged  breach  of 
warranty  in  the  sale  of  a  horse,  plaintiff  claiming  that  one  of  the  defend- 
ants stated  to  him  that  the  horse  ^'was  a  good,  straight  horse  and  all 
right, ^^  evidence  examined,  and  held,  to  estabush  that  the  horse  was  blind 
from  cataracts  at  the  time  of  the  salb  and  delivery,  and  that  the  blind- 
ness was  not  patent  and  visible. 

The  authority  conferred  on  County  Courts  to  reverse  a  judgment  of  the 
Justiee^s  Court,  even  as  against  the  weight  of  evidence,  is  to  be  exer- 
cised only  when  the  iudgment  is  so  plainly  against  the  weight  and  pre- 
ponderance of  proof  that  it  can  be  seen  tnat  the  justice  could  not 
rea;.sonably  have  arrived  at  the  decision  mada 

Hence,  where  a  horse  was  sold  for  $225,  a  judgment  of  the  Justice's 
Court  allowing  the  plaintiff  $1S0  damages  for  breach  of  warranty  should 
be  sustained,  although  the  difference  in  the  value  of  the  horse  if  sound  or 
if  blind  ranged  from  $50,  as  testified  to  by  one  of  the  defendants,  to  $175,  as 
testified  to  by  one  of  the  other  witnesses.     Wears  v.  Johiison,  770. 

Conditional  sale — chattels  annexed  to  realty  —  failure  to  refile  additional 
contract  during  pendency  of  action  to  foreclose  mortgage  against  real 
estate. 

See  MoRTGAas,  6. 

SEPAKATION. 

Suflftciency  of  evidence. 

See  Husband  and  Wife,  2. 

Separation  agreement — provision  in  lieu  of  dower — rescission. 
See  Husband  and  wifk,  8. 

Reformation  of  separation  agreement 
See  Husband  and  Wifk,  6. 

SESSION  liAWS. 

[For  table  containing  all  Session  Laws  cited  and  construed  in  this 
volume,  see  ante,  p.  Iv.J 
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8LAKDEK. 

Complaint^  words  not  imputing  criminal  charge.  A  complaint,  in  an 
action  for  slander,  which  alie^  that  defendant,  in  the  presence  and  hear- 
ing of  a  number  of  persons,  mcluding  the  employer  of  both  plaintiff  and 
defendant,  said  to  defendant,  ''You  took  something  in  your  stocking  every 
day  this  week,  ^^  and  ''You  ought  to  be  ashamed  of  yourself,  a  woman  of 
your  age,^^  without  any  innuendo  or  the  statement  of  extrinsic  facts  to 
show  that  a  theft  was  mtended,  is  insufficient. 

The  quoted  words,  standing  alone,  do  not  import  a  criminal  charge. 
Gillespie  v.  Bpme,  708. 

SPBCIFIO  PEBFOBHANCE. 

Reformation  of  deed. 

8ee  Vendor  and  Purchaser,  2. 

STATUTE  OF  FBATJDS. 
8ee  Fraud. 

STATUTES. 

SPor  tables  of  the  Session  Laws  and  statutes  cited  and  construed  in  this 
ume,  see  ante^  p.  liii  et  seq.] 

STBEET. 

See  HI0HWAY. 

SUBBOaATE. 

UnautTiorized  emploj/ment  as  counsel  ^return  of  moneys  received. 
Where  a  surrogate,  In  direct  violation  of  section  24»5  of  the  Code  of  Civil 
Procedure,  acts  as  counsel  in  the  prosecution  of  a  claim  for  an  estate 
upon  which  he  has  granted  letters  and  receives  $600  for  such  services,  he 
will  be  required  to  return  the  amount  to  the  estate.  Matter  of  Merrill^ 
785. 

TAX. 

1.  Inheritance  tax  —  transfer  to  father,  mother y  widow,  etc. —  rate  of 
taxation.  Under  section  221  of  the  Tax  Law,  relating  to  the  assessment 
of  a  tax  on  an  inheritance  passing  to  a  father,  mother,  widow  or  minor 
child,  an  assessment  of  one  per  cent,  the  primary  rate,  should  be  made 
upon  the  first  $25,000  above  the  $5,000  exempt  from  taxation,  then  two 
per  cent  upon  all  excess  above  $25,000  up  to  and  including  $100,000,  then 
three  per  cent  upon  all  sums  in  excess  of  $100,000  up  to  and  including 
$500,000,  then  four  per  cent  upon  all  sums  in  excess  of  $500,000  up  to  and 
including  $1,000,000,  and  then  five  per  cent  upon  all  sums  in  excess 
of  $1,000,000.    Matter  of  Jourdan^  8. 

2.  Transfer  taof  on  trust  certificates  issued  by  voting  trustee.  A  domes- 
tic corporation  purchased  certain  property  and  assets  of  four  corpora- 
tions, for  which  it  owed  the  vendor  corporations  in  specified  proportions 
its  total  capital  stock.  An  agreement  was  made  by  the  vendor  corpora- 
tions with  a  trust  company  to  hold  the  stock  as  voting  trustee.  The 
stock  was  issued  to  the  vendor  corporations  and  transferred  by  them 
to  the  trust  companv  as  voting  trustee,  and  the  trust  company  issued 
trust  certificates  to  the  individual  stockholders.  The  plan  was  to  be  con- 
summated at  the  end  of  five  years  by  the  surrender  of  tne  trust  certificates 
and  the  issuance  to  each  holder  thereof  of  the  number  of  shares  of  the 
caoital  stock  of  the  corporation  to  which  his  certificates  entitled  him. 

Meldy  that  the  trust  certificates,  representing  holdings  in  a  new  corpora- 
tion, and  entitling  the  holder  thereof  to  stock  therein,  and  in  express 
terms  providing  for  the  future  transfer  of  stock,  were  taxable  under 
section  270  of  the  Tax  Law.  United  States  Radiator  Corp.  v.  State  of 
N.  r.,  367. 

3.  Transfer  tax ^  rate  governed  by  statute  in  force  at  testator* s  deaths 
amendment  by  chapter  732,  Laws  1911,  not  retroactive.  While  the  method 
of  procedure  in  determining  the  amount  of  a  transfer  tax  is  controlled 
by  the  statute  in  force  when  the  proceeding  is  taken,  the  rights  of  the 
parties  and  the  amount  of  the  tax  £Lre  controlled  by  the  statute  in  exist- 
ence at  the  time  of  the  transfer,  which  in  case  of  transfer  by  will  is  the 
date  of  the  testator^s  death. 
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TAX  —  Continued, 

Hence,  where  a  testator  died  prior  to  the  date  when  ehapter  732  of  the 
Laws  of  1911,  amending  the  rate  of  taxation  upon  transfers,  went  into 
effect,  the  tax  should  be  assessed  under  the  statute  in  force  at  his  death, 
the  amendment  not  being  retroactive. 

Although  subdivision  5  of  section  220  of  the  Tax  Law,  as  amended  by 
the  act  aforesaid,  contains  the  words  ''  When  any  such  person  or  corpora- 
tion becomes  beneficially  entitled  in  possession  or  expectancy  to  any  prop- 
erty or  the  income  thereof  by  any  such  transfer,  whether  made  before 
or  after  the  passage  of  this  chapter,"  the  retroactive  words  refer  to  the  con- 
ditions upon  wmch  a  transfer  becomes  taxable  and  not  to  the  rate  of 
taxation.    Matter  of  Abraham^  i^\. 

4.  Transfer  tax  on  property  passing  under  trust  deed.  The  law  in 
effect  at  the  time  that  the  right  of  succession  under  a  trust  deed  becomes 
fixed  is  the  law  which  governs  [in  fixing  the  amount  of  the  transfer  tax. 
The  time  when  the  beneficiaries  actually  come  into  the  enjoyment  of  the 
fund  is  of  no  consequence. 

The  tax  upon  property  passing  under  such  a  deed  should  be  assessed 
under  the  statute  in  force  at  the  date  of  the  delivery  of  the  deed:  not 
under  an  amendment  in  force  at  the  grantor^s  death.  Matter  of  W&iher^ 
589. 

6.  Franchise  tax  on  foreign  corporation  —  capital  employed  uHthin 
State  —  open  book  accounts.  Current  open  book  accounts  due  from  non- 
residents at  the  business  offices  of  foreign  corporations  maintained  in 
this  State  constitute  capital  employed  within  the  State,  within  the 
meaning  of  section  182  of  the  Tax  Liaw,  for  the  purpose  of  computing  a 
franchise  tax.    People  ex  rek  Williams  Co,  v.  Sohfner^  764. 

6.  Inheritance  tax  —  valuation  of  stock.  In  appraisinff  stock  so  as  to 
assess  an  inheritance  tax  the  actual  market  value  should  be  ascertained. 
The  amount  of  the  stock,  the  market  for  it  and  whether  a  large  block  can 
be  sold  are  elements  to  be  considered  in  fixing  its  value. 

Where  the  apparent  book  value  of  stock  after  deducting  the  "water" 
is  about  par,  and  the  highest  price  it  has  sold  for  is  seventy  dollars  per  share, 
and  there  is  no  real  market  for  any  large  amount  of  tne  stock,  although 
it  might  be  sold  in  blocks  of  100  or  200  shares  at  sixty  dollars  per  share,  a 
valuation  of  ninety  dollars  p^  share  is  excessive.    Matter  of  ChappM^  774 

Cancellation  of  tax  sale — petition  on  information  andbeli^. 
See  Mandamus,  2. 

TAX  SALE. 

Cancellation. 

See  Mandamus,  2. 

TITLE. 

See  Rbal  Property. 
TOBT. 

See  CoNVERsiox. 

See  PAIiSK  IMPRISONMBNT. 

See  Fraud. 
See  Libel. 

TRESPASS. 

Heal  property  ^  defense  of  adverse  possession  ^burden  of  proof — evi- 
dence. Where  in  an  action  for  trespass  the  defendant  claimed  that  since 
1794  the  land  in  question  had  been  held  adversely  by  it  and  the  public 
against  the  plaintiff  and  used  as  a  highway,  it  was  reversible  error  for  the 
court  to  charge  that  the  burden  of  proof  as  to  the  title  of  the  land  in  ques- 
tion was  upon  the  defendant.    LobdeUy.  VUktgeofNorthviUe^dQL 

TUTAL. 

Action  on  promissory  notes —special  calendar  ^separeOe  trial  €f 
equitable  issues.  In  an  action  to  recover  upon  promissory  notes  made  by 
the  defendant  to  the  order  of  the  plaintiff,  the  fact  that  a  defense  is  inter- 
posed which  seeks  equitable  relief  or  that  an  action  has  been  commenced 
by  defendant  against  the  plaintiff  before  the  commencement  of  the  pres- 
ent action  does  not  depnve  the  plaintiff  of  his  right  to  have  the  case 
placed  upon  the  special  calendar  of  Trial  Term,  Wsiit  II,  under  rule  6^ 
subdivision  2,  for  the  regulation  of  Trial  Terms. 


Digitized  by  VjOOQIC 


INDEX.  1009 

TBIAL  —  Continued. 

If  the  defendant  desires  a  separate  trial  of  equitable  issues  his  remedy 
is  under  section  967  of  the  Ck>de  of  Civil  Prooedura  Wassermann  v. 
I^er,  724. 

Action  for  work,  labor  and  services— refreshing  reooUeotion  of  witness. 
See  EviDBNCB. 

Action  on  insurance  policy — erroneous  nonsuit. 
See  iNSURArfCB,  1. 

Action  upon  benefit  certificate — defense  of  expulsion  of  plaintifTs  hus- 
band from  association — collateral  attack  upon  judgment  of  expulsion. 
See  Insurance,  2. 

Action  against  owner  and  driver  of  automobile  for  negligence  —  verdict 
against  owner  and  in  favor  of  driver  —  inconsistent  verdict. 
See  NBGLieBNCB,  4. 

When  objections  to  evidence  in  equity  effective. 
See  Railroad,  8. 

TBTJST. 

Duty  to  rent  tntst  property— payment  for  legal  services  rendered  to 
life  tenant  Where  a  life  tenant  entitled  to  any  rent  collected  from  realty 
directs  the  trustee  not  to  rent  the  propert^r  but  to  maintain  it  unoccupied 
for  reasons  which  she  deems  sufficient,  it  is  the  duty  of  the  trustee  to 
obey  such  direction,  and  he  cannot  be  charged  with  failure  to  rent  such 
property. 

Where  the  trustee  under  a  will  is  authorized  to  apply  such  i)ortion  of  the 
capital  of  trust  funds  as  it  may  deem  advisable  to  the  use  of  the  bene- 
ficiary and  life  tenant,  payment  for  legal  services  rendered  to  the  life 
tenant  personally  may  oe  made  from  the  fund.  Madison  Ttust  Co.  v. 
Floyd,  722. 

Trftst  deposit  in  savings  bank — delivery  of  pass  book. 
See  Gift. 

Transfer  tax  on  property  passing  under  deed  of  trust. 
See  Tax,  4. 

Suspension  of  power  of  alienation  for  definite  period  —  when  life  annu- 
ities do  not  suspend  power. 
See  WUiL,  1. 

TTNITED  STATES. 

[For  tables  of  sections  of  the  United  States  Constitution  and  Statutes 
cited  and  construed  in  this  volume,  see  ante,  p.  liii.] 

USUBY. 

Equity— suit  to  have  note  declared  usurious— facts  not  justifying 
appeal  to  equity.  The  provisions  of  section  878  of  the  General  Business 
Law,  declaring  usurious  contracts  to  be  void  and  authorizing  the  court  to 
enjoin  prosecution  thereon  and  order  the  same  to  be  surrendered  and 
canceled,  do  not  authorize  a  suit  in  equity  to  have  a  past  due  note 
adjudged  to  be  usurious,  illegal  and  void. 

The*  mere  fact  that  one  has  a  defense  to  an  action  at  law,  if  one  should 
be  brought,  does  not  justify  an  appeal  to  the  Jurisdiction  of  equity. 
Reiner  v.  Qallinger,  711. 

Transfer  of  interest  in  estate  to  secure  loan. 
See  Dbcbdbnt's  Estatb,  4. 

VSNDOB  AND  PUBOHASEB. 

1.  Real  property — suit  to  establish  vendee's  lien  —  breach  of  contract  by 
vendor.  W  here  a  contract  for  the  purchase  of  lands  upon  the  installment 
plan  required  the  vendor  to  grade,  pave  streets,  make  sidewalks,  build  a 
railroad  station,  clubhouse,  etc.,  within  one  year,  but  it  failed  to  do  so  for 
five  years,  during  which  period  the  vendee  paid  installments  on  the  pur- 
chase price,  he  is  entitled  to  a  decree  adjudging  that  he  has  a  vendee^s 
lien  for  the  moneys  paid  and  granting  a  foreclosure  thereof. 

App.  Div.~Vol.  CLI.        64 
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VENDOB  AND  PUBCHASEB  —  Continued, 

As  the  contract  of  sale  required  the  vendor  to  make  the  improvements 
within  one  year,  while  the  date  set  for  actual  conveyance  was  four  years 
thereafter,  the  vendee  not  having  actual  title  is  not  confined  to  a  remedy 
at  law  for  breach  of  covenant. 

The  rules  governing  a  vendee^s  right  to  a  lien  apply  not  only  where  the 
breach  of  contract  of  sale  arises  from  inability  on  the  part  of  the  vendor 
to  give  a  marketable  title,  but  apply  likewise  where  the  contract  <tf  sale 
is  broken  by  the  vendor  deliberately  or  through  neglect.  Feldblum  v. 
Laurelton  lAind  Co.,  24. 

2.  Suit  for  specific  petformance— reformation  of  deed --damages  for 
failure  to  convey.  In  a  suit  by  a  purchaser  of  a  building  lot  to  compel  the 
vendor  to  perform  a  contract  to  convey  and  pay  damages  for  its  delay,  it 
appeared  tnat  after  the  purchaser  had  performed  his  part  of  an  agreement 
of  sale  the  owner  tendered  a  deed  containing  restrictions  as  to  the  char- 
acter and  cost  of  the  house  to  be  erected,  which  was  refused,  as  the  agree- 
ment of  sale  to  the  knowledge  of  the  purchaser  did  not  provide  foi:  such 
restrictions.  The  owner  did  not  deny  that  the  agreement  foiled  to  provide 
for  a  deed  with  restrictions,  but  asked  for  a  reformation  of  the  agreement 
and  then  for  its  performance,  claiming  that  the  neglect  to  provide  for 
the  restrictions  in  the  agreement  was  due  to  the  inadvertence  or  careless- 
ness of  its  servants. 

Held,  that  a  judgment  for  the  plaintiff  should  be  affirmed^  and  the  d^end- 
ant^s  prayer  for  reformation  denied; 

That  damages  determined  by  the  legal  interest  upon  $3,600,  the  reason- 
able value  of  the  premises  during  the  delay,  should  not  be  allowed,  as 
there  is  no  evidence  of  such  value. 

The  court  will  not  reform  a  contract  unless  there  is  substantial  and 
convincing  proof  that  it  was  the  intention  of  both  parties  to  make  the 
agreement  as  reformation  would  have  it,  and  that  this  intention  was 
frustrated  by  fraud,  accident  or  mutual  mistake.  Raby  v.  Greater  New 
York  Development  Co.,  72. 

Broker's  action  for  commissions— authority  of  husband  to  act  for  wife. 
See  PBINCIPAIi  AJSD  AasxT,  4. 

VEKTJE. 
Change  of  place  of  trial  —  convenience  of  witnesses. 
See  Practice,  1. 

WAIVEB. 

Right  to  object  to  surrogate's  decree. 
See  Dbcbdbnt's  Estate,  2. 

Knowledge  of  insurance  agent  that  applicant  for  policy  is  ill. 
See  Insurance,  1. 

Waiver  of  objection  to  validity  of  will. 
See  Will,  1. 

WARBAKTT. 

Sale  of  food  —  fitness  for  consumption  —  acceptance  —  duty  of  vendee  to 
inspect. 

See  Sale,  1. 

Sale*  of  horse  —  evidence. 
See  Sale,  3. 

WATER  AND  WATEBGOTTBSES. 

1.  Interference  by  railroad  companies  with  ordinary  flood  waters  by 
construction  of  bridge — liability  for  flooding  lands — liability  of  city  for 
destruction  of  flood  channel — failure  to  remove  obstructions  placed  in 
stream  by  railroad  company  —  relief  in  equity — damages  —  mandatory 
injunction  ~  deed  construed  —  section  21  of  Railroad  ixiw  construed  — 
measure  of  damages.  Where  railroad  companies,  after  maintaining 
bridges  across  a  stream  for  many  years  with  openings  allowing  the  ordi- 
nary flood  waters  to  pass  through  their  structures  without  damage  to 
neighboring  property,  greatly  reduce  the  capacity  of  the  openings  in  their 
crossings,  so  as  to  interfere  with  the  passage  of  such  waters,  they  aie 
liable  for  damages  from  resulting  floods  and  a  mandatory  injunction 
may  bo  {^ranted  directing  a  restoration  of  the  openings. 
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Although  such  bridges  were  declared  to  be  lawful  structures  by  chap- 
ter 201  of  the  Laws  of  1884,  such  declaration  necessarily  refers  to  the  man- 
ner of  their  construction  at  that  time.  The  subsequent  closing  of  the 
various  openings  was  negligence  and  made  the  bridges  a  nuisance. 

Neighboring  owners  of  land  damaged  by  ordinary  floods  are  entitled  to 
damages  and  a  mandatory  injunction  requiring  the  railroad  companies 
to  provide  openings  sufficient  to  carry  off  the  ordmary  flood  waters. 

Where  a  city  after  acquiring  the  rights  of  a  plankroad  company  across 
the  flood  channel  of  a  river,  rebuilt  a  bridge  and  so  filled  up  existing  sluice- 
ways and  ditches  with  solid  earth  as  to  materially  lessen  the  flood  carry- 
ing capacity  of  the  openings^  and  in  rebuilding  the  road  partially  destroyed 
a  natural  barrier  or  flood  bajik,  it  is  liable  for  damages  caused  by  ordinary 
flood  waters  and  may  be  compelled  to  restore  the  flood  channel  to  its 
former  condition. 

The  failure  of  a  city  to  remove  obstructions  placed  in  a  river  by  railroad 
companies  maintaining  a  bridge  is  not  such  negligence  as  to  make  it 
liable  for  the  flooding  of  neighboring  premises. 

Although  a  railroad  company,  maintaining  tracks  across  a  creek  in  such 
a  manner  as  to  allow  the  free  passage  of  the  water,  covenanted  in  convey- 
ances to  it  to  construct  and  maintain  proper  ditches,  it  has  no  authority 
to  dam  up  the  creek,  close  the  openings  and  force  the  successors  of  the 
grantor  to  an  action  for  breach  of  covenant. 

A  deed  described  premises  conveyed  to  a  railroad  company  as  "  Center 
line  of  the  railway  of  the  i)arty  of  the  second  part,  as  laid  down  upon  the 
map  of  its  railway  filed,"  etc  The  map  referred  to  showed  in  addition 
to  the  location  of  the  railroad  a  profile  of  the  same  giving  the  eleva- 
tions as  completed.  Such  profile  showed  no  openings  in  a  proposed 
embankment  at  a  watercourse. 

Heldy  that  the  reference  to  the  map  in  the  deed  was  for  the  mere  purpose 
of  fixing  the  center  line  of  the  proposed  railroad,  and  the  profile  which 
was  not  referred  to  in  the  deed  did  not  give  the  railroad  company 
authority  to  construct  €ui  embankment  without  openings  for  the  water. 

Provisions  of  a  contract  for  the  building  of  a  railroad  embankment  across 
a  watercourse  examined,  and  held,  that  the  obligation  of  the  railroad 
company  under  section  21  of  the  Bailroad  Law  to  restore  the  watercourse 
to  its  former  state  of  usefulness  was  not  released  by  the  contract. 

The  benefits  secured  by  section  21  of  the  Railroad  Law  are  for  the  private 
advantage  of  the  owners  of  land  adjoining  a  watercourse,  and  may  be 
granted  or  conveyed. 

The  measure  of  damages  for  the  flooding  of  lands  caused  by  the  erection 
of  unlawful  obstructions  by  railroad  companies  is  the  depreciation  in 
the  value  of  the  annual  use  of  the  lands.  Damages  cannot  be  awarded 
for  permanent  injuries  where  the  obstructions  are  to  be  removed 
pursuant  to  a  judgment  of  the  court.    Howard  v.  Citi/  of  Buffalo,  198.     , 

2.  Equity  —  damming  up  water  in  chasm  ^injunction  denied. 
Where  an  injunction  cannot  benefit  a  plaintiff,  and  will  greatly  harm  a 
defendant,  it  should  not  be  granted.  Although,  technicaUy,  one^s  legal 
rights  may  be  invaded,  equity  is  not  necessarily  compelled  under  all 
circumstances  and  at  all  hazards  to  grant  injunctive  relief. 

Hence,  where  plaintiffs  have  been  granted  six  cents  damages  and  an 
injunction  restraining  the  defendant  from  maintaining  its  dam  at  the 
present  height,  and  it  appears  that  the  only  effect  of  the  dam  is  to  make 
the  water  deeper  in  a  chasm  belonging  to  the  plaintiffs,  the  walls  of 
which  are  perpendicular  and  consist  of  bare  rock,  and  no  land  or  timber 
is  overflowed,  the  judgment  for  damages  which  preserves  the  plaintiffs* 
title  should  be  affirmed,  but  the  part  of  the  judgment  granting  an 
injunction  should  be  suspended  without  prejudice  to  the  right  of  i>lain- 
tins  to  apply  again  upon  showing  substantial  injury  from  any  cause 
thereafter  occurring.    McCann  v.  Uliasm  Power  Co.^  304. 

B.  Title  to  bed  of  Wood  creek  —  construction  of  conveyance  from  State  to 
individual — appropriation  of  land  for  barge  canal— award  of  dam- 
ages—  contemplated  damages.  The  title  to  tnebed  of  Wood  creek  was 
excepted  from  the  lands  conveyed  by  the  **  Skeeneborough  Patent"  and 
was  reserved  ''as  a  common  highway  for  the  benefit  of  tne  public,"  and, 
upon  the  formation  of  our  government,  vested  in  the  State. 
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Where  the  patentee  of  lands  adjoining  such  creek  was  convicted  of  treason 
and  his  lands  sold  bj  State  Commissioners,  a  conveyance  thereof  describ- 
ing the  land  as  *'  Begmning  on  the  west  side  of  Wood  Creek  at  low-water 
mark,^'  thence  on  {certain  courses  and  distances  ^'to  the  waters  of  Wood 
Creek,  from  thence  along  the  west  bank  of  Wood  Creek  to  place  of 
b^nning/^  did  not  include  title  to  the  bed  of  the  creek. 

In  such  conveyances  from  a  Btate  to  a  citizen  the  rule  which  controls 
deeds  between  individuals  is  reversed,  and  the  terms  are  to  be  taken 
most  strongly  against  the  grantee  because  the  public  interest  is  involved. 

On  appeal  from  an  award  of  damages  for  lands  bordering  a  creek,  used 
as  a  common  highway  and  appropriated  by  the  State  in  the  construc- 
tion of  the  barge  canal,  it  will  be  presumed  that  the  commissions^  in 
making  their  award  took  into  consideration  the  location  of  the  land  and 
the  consequent  water  rights,  and,  hence,  no  additional  award  should  be 
made  by  reason  thereof. 

Where  a  claim  for  damages  is  based  solely  upon  the  permanent  appro- 
priation by  the  State  of  certain  lands  in  the  construction  of  the  burge 
canal,  damages  should  not  be  allowed  on  account  of  the  contemplated 
overflowing  of  additional  land,  as  the  State  had  no  notice  that  any  such 
claim  would  be  urged  upon  the  hearing. 

The  mere  fact  that  when  the  canal  comes  to  be  operated  certain  lands 
may  be  flooded  does  not  of  itself  entitle  a  claimant  to  have  such  contem- 
plated damages  fixed  at  a  hearing  for  damages  based  upon  the  permanent 
appropriation  of  other  lands.    Johnson  v.  State  of  New  Tork,  do. 

Injury  to  lands  by  insuiflcient  canal  culvert. 
See  Canal. 

Condemnation  of  land  for  water  supply  —  allowance  of  counsel  fees  to 
landowner. 

See  New  York  City,  4. 

Condemnationof  land  for  water  supply  — acceptance  of  award  in  con- 
demnation proceedings  —  estoppel  as  to  claim  for  further  award. 
iSfcc  i^Ew  York  City,  6. 

Payment  of  exi)enses  of  commissioners  of  appraisal  —  Ashokan  reservoir. 
See  Nbw  York  City,  10. 

WEIGHTS  AND  MSASTJBBS. 

Section  88,  Code  of  Ordinances,  city  of  New  York,  construed — sale  of 
twine. 

See  New  York  City,  8. 

WILL. 

,  1.  Suspension  of  power  of  alienation —  suspension  for  d^nite  period 
—  when  life  annuities  do  not  suspend  power  —  limitation  of  action  — 
estoppel  —  waiver,  A  will  created  a  trust  fund  the  income  to  be  distrib- 
uted by  paying  fifty  dollars  per  month  to  the  testator^s  brother  B.  for  life, 
thirty  dollars  per  month  to  S.  for  life  and  the  remainder  of  the  income  to 
the  testator^s  son  during  his  natural  life  or  until  the  trust  shall  terminate  as 
therein  stated.  After  the  son's  death  the  income  is  to  be  added  to  the 
principal  and  the  trust  fund  and  accumulations  held  in  trust  for  the  son's 
children,  and  as  each  child  becomes  twenty-one  years  of  age  a  distri- 
bution is  to  be  made,  based  upon  the  number  of  children  then  living,  and 
a  proportionate  share  to  be  paid  to  the  child  arriving  at  the  age  of 
twenty-one  yeara  But  in  the  event  that  there  are  no  such  children 
living  at  the  testator's  death  or  that  the  children  then  living  shall  die 
before  arriving  at  the  age  of  twenty-one  years,  the  trust  is  directed  to 
continue  for  twenty-five  years  from  the  date  of  the  will,  and  if  at  that  time 
there  are  no  such  children  living,  the  trust  shall  cease  and  the  principal 
of  the  trust  fund  shall  be  paid  to  the  son  if  he  is  then  livinf^;  if  not,  to 
the  heirs  of  a  certain  sister.  If,  however,  there  is  a  child  living  twenty- 
five  years  from  the  date  of  the  will,  although  bom  after  the  testator's 
de<*,ease,  the  trust  shall  continue  for  the  benefit  of  such  child. 

Held^  that  the  provision  for  the  children  of  the  son  and  for  a  continuance 
of  the  trust  for  twenty-five  years  is  invalid; 

That  the  provision  for  the  life  beneficiaries  is  not  so  involved  with  the 
invalid  provisions  that  it  must  fall  with  them; 
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That  the  provisions  for  B.  and  S.  are  mere  anntiities,  and  the  trust  need 
not  on  that  aoooont  be  extended  bevond  the  life  of  the  son,  as  the  present 
vfilue  of  the  annuities  may  be  ascertained: 

That,  since  the  trust  is  valid  as  to  the  life  beneficiaries,  the  son  is  not 
at  the  present  time  entitled  to  the  possession  of  the  trust  fund,  and  hence 
his  action  contesting  t^e  validity  of  the  trust  is  not  barred  by  the  Statute 
of  Limitations. 

The  testator  died  and  the  will  was  probated  in  March,  1894,  and  a  final 
accounting  filed  transferring  the  trust  fund  to  the  defendant  trust  com- 
pany, which  has  distributed  the  income  of  the  trust  fund  without  objec- 
tion until  the  commencement  of  this  action,  in  May,  1011.  S.  died  in 
1899.  Only  one  of  the  son's  four  children  now  living  was  bom  before 
the  death  of  the  testator.  The  eldest  child  is  now  nearly  twenty  years 
of  i^  and  the  youngest  nearly  seven. 

Heldy  that,  although  the  probate  of  the  will  and  the  decree  upon  the 
accounting  is  conclusive  as  against  the  son  as  to  the  distribution  of  the 
fund  up  to  that  time,  including  the  setting  aside  and  transferring  of  the 
trust  fund  to  the  trust  company,  it  did  not  estop  him  from  attacking 
the  validity  of  the  clause  in  question  or  the  disposition  of  the  fund 
thereafter; 

That  after  the  death  of  S.  the  son  waived  his  objection  to  the  validity 
of  the  provision  for  the  surviving  life  annuitant,  and  to  that  extent  aban- 
doned to  the  trustee  and  the  life  annuitant  his  right  to  the  fund,  so  that 
now  there  is  a  valid  existing  trust  for  their  benefit.  Bailey  v.  Buffalo 
Loan,  Trust  d-  Safe  Deposit  Co,,  166. 

2.  Devise  with  power  to  sell  lands  for  support  —  when  remainderman 
takes  purchase-money  mortgages  given  upon  sale.  Under  a  will  wherein 
a  testator  stated  "I  ♦  ♦  ♦  give  and  bequeath  to  my  wife  aforesaid 
the  use  of  all  my  real  estate  during  her  natural  life  and  if  at  any  time 
she  thinks  more  is  necessary  for  her  support  than  the  above  bequest 
then  she  may  have  the  exclusive  right  to  sell  and  dispose  of  a  portion  of 
said  real  estate,  or  so  much  of  same  as  she  may  consider  necessary 
*  *  *  leaving  all  with  her  to  do  as  she  deems  best,''  with  a  gift  to  an 
adopted  daughter  of  all  lands  which  may  remain  undisposed  of  by  the  wife 
at  the  time  of  her  decease,  the  daughter,  upon  the  happening  of  the  latter 
event,  is  entitled  to  purchase-money  securities  whicn  the  widow  accepted 
in  part  payment  for  the  sale  of  lands. 

The  representatives  of  the  deceased's  widow  should  not  be  allowed 
to  administer  said  securities  so  as  to  be  entitled  to  commissions  thereon; 
but  if  any  portion  of  the  securities  represent  income  that  had  accrued 
which  belon^ped  to  the  widow's  estate,  her  representatives  should  be  given 
an  opportumty  to  show  the  amount  thereof.    Kent  v.  Bisk,  279. 

8.  Deed  —  proof  not  establishing  lack  of  testamentary  capacity  —  evi- 
dence as  to  cause  of  death — hypothetical  question.  In  an  action  brought 
pursuant  to  the  provisions  of  section  2653a  of  the  Code  of  Civil  Procedure 
to  determine  the  validity  of  the  probate  of  a  will,  and  also  to  set  aside  two 
deeds  upon  the  ground  that  at  the  time  of  the  execution  of  the  will  and 
deeds  the  deceased  was  mentally  incompetent  to  execute  the  same,  the 
court  dismissed  the  complaint  as  to  one  deed,  but  submitted  to  the  jury 
the  questions  as  to  whether  the  will  and  other  deed  were  the  act  and 
deed  of  the  deceased,  to  which  the  jury  answered  in  the  negative. 

Held,  that  the  verdict  of  the  jury  should  have  been  set  aside  as  against 
the  weight  of  evidence. 

The  certificate  of  a  city  health  department  is  inadmissible  in  such  an 
action  to  prove  the  causes  of  death. 

.   A  hypothetical  question  can  be  founded  upon  legal  evidence  only. 
Painton  v.  Cavanaugh,  872. 

4.  Concealed  will — proceeding  to  compelproduction  — effect  upon  pro- 
hate  —  procedure  upon  return  of  citation.  A  proceeding  under  section 
2621a  of  the  Code  of  Civil  Procedure  to  compel  the  production  of  a  con- 
cealed will  or  codicils  is  not  an  attack  upon  a  decree  of  probate  and  may 
be  instituted  irrespective  of  whether  there  has  been  such  a  decree. 

Upon  the  return  of  a  citation  issued  under  said  section  the  surrogate 
may  refuse  to  proceed  further,  unless  the  pertitioner  show  some  ground  or 
reason  for  the  suspicion  thi^t  there  are  other  codicUs,  and  that  if  produced 
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it  will  appear  that  he  is  entitled  to  an  interest  in  the  estate.    Matter  of 

Work,  707. 

5.  Joint  wUl  —  obligations  of  survivor  founded  on  contract  —  em- 
dence  of  agreement — presumption  w?ie7'e  wiU  is  jointly  executed. 
Where  persons  make  joint  or  mutual  wills  the  obligation  of  the  survivor 
to  carry  out  the  terms  of  his  will  rests  on  contract. 

Where  a  wLU  jointly  executed  by  husband  and  wife  in  terms  stated  that  it 
was  to  be  their  ''last  mutual  and  joint  will  and  testament, ^^  and  pro- 
vided that  the  survivor  after  a  life  use  of  our  real  and  personal  prop- 
erty shall  leave  the  property  to  certain  specified  children  in  certain 
groportions,  the  will  itself  furnishes  prima  facie  evidence  of  a  contract 
inding  upon  the  survivor  in  the  absence  of  evidence  which  negatives 
the  agreement.     Rastetter  v.  Hoenninger^  868. 

Conditional  devise. 

See  Decedent's  Estate,  8. 

WITNESS. 
Cross-examination  of  policeman  who  arrested  defendant. 
See  Crime,  8. 

Physician  —  privileged  communication. 
See  Husband  and  Wife,  7. 

Change  of  place  of  trial  —  convenience  of  witness. 
See  Practice,  1. 
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